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ers, for  an  account  of  partnership  transactions,  the  defendant  having  en- 
tered into  various  speculations  without  the  consent  of  the  plaintifif  and 
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C0NTiaVT8.  XI 

SSGTION  XL     RBLATWa  TO  AN  AOSNT. 

S7.  Bill  to  reooyer  of  an  agent  yrhat  he  ought  to  have  obtained,  bat  has  fedled 
to  receive,  in  the  course  of  his  agency,  1979. 

Section  XII.    Bills  to  cancel  or  to  rectify  and  reform  Agreb- 
MKNTs,  Bonds,  and  other  Instruments,  1982. 

98.  Bill  by  lessee  to  have  an  agreement  delivered  up  to  be  cancelled,  by  which 
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in  an  action  of  ejectment  commenced  by  him,  1982. 

89.  Bill  against  the  executors  of  the  obligor  to  have  a  bond  delivered  up  to  be 
cancelled,  which  had  been  given  to  secure  the  consideration  money  for 
the  purchase  of  their  testator^s  supposed  interest  in  certain  farms,  for  the 
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ing afterwards  been  mortgaged  to  third  persons  without  notice,  1987. 

42.  To  annul  a  contract  for  fraud,  1988. 

48.  Pretences  and  charges  as  to  a  release  of  all  claims  set  up  by  the  defend- 
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previously  concluded  agreement  for  insurance,  1990. 

46.  Charges  and  prayer  in  a  bill  to  rectify  settlement  and  remove  trustees. 

M^em  English  form,  1994. 
44>.    Bill  to  have  a  conveyance  reformed,  1995. 
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§1.    Another  form  of  bill  to  restrain  infringement  of  patent  right,— title  having 

been  established  in  a  previous  suit, — account,  &Cy  2006. 
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sums  for  repairs  or  land  tax,  —  that  possession  majr  be  delivered  to  the 
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trusts  of  the  will,  —  that  the  clear  residuary  estate  may  be  ascertained 
and  secured  &c.,  2041. 
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come under  the  will,  2045. 
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ference, —  also  for  a  reterence  to  a  Master  to  appoint  new  trustees,  and 
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77.  Petition  for  discharge  as  trustee,  and  transfer  of  trust  property  to  new 

trustee,  2063.  • 
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3.  Affirmation  by  other  persons,  21 75. 

4.  Common  affidavit  to  be  annexed  to  a  bill  in  interpleader  suit,  2175. 

5.  Affidavit  of  Secretary  to  public  company  to  be  annexed  to  bill  in  intei^ 

pleader  suit,  21 76. 

6.  Affidavit  of  the  plaintiff  that  he  has  not  the  deeds  in  his  possession,  to  annex 

to  a  bill  before  it  is  filed,  2176. 

7.  Affidavit  to  obtain  order  to  be  admitted  to  sue  or  defend  a  suit,  in  forma 

pauperisy  2176. 

8.  Affidavit  of  service  of  a  notice  of  motion,  21 76. 

9.  Affidavit  of  personal  service  of  a  bill,  2177. 

10.  Affidavit  of  service  of  an  amended  bill  on  the  solicitor  of  the  defendant, 

2177. 

11.  Affidavit  of  delivery  of  interrogatories,  2177. 

12.  Affidavit  to  obtain  order  assignmg  guardian  ad  litem  to  an  infant  defendant, 

2178. 

13.  Affidavit  of  tender  of  costs  where  defendant  taken  under  attachment  or  by 

messenger,  2178. 

14.  Affidavit  as  to  the  correctness  of  the  translation  into  English  of  a  document 

in  a  foreign  language,  21 79. 

15.  Affidavit  as  to  production  of  documents  pursuant  to  a  decree  or  order,  2179. 
Another  form  on  different  state  of  facts,  21 79. 

16.  Affidavit  of  mortgagee,  or  his  attorney,  having  attended  to  receive  mort- 

ffage  monev  certified  to  be  due,  2180. 

1 7.  Affidavit  to  obtain  a  ne  exeat^  21 80. 

18.  Affidavit  to  obtain  writ  of  distringas  on  stock,  2181. 

19.  Affidavit  of  waste  being  committed,  to  ground  an  injunction  to  stay  waste, 

2181. 
SO.    Affidavit  identifying  a  person  named  in  a  certificate  of  his  death  or  burial, 
2182. 

21.  Affidavit  verifying  the  Parish  Register  as  to  the  burial  of  a  party  in  3  cause, 

and  his  identity,  2182. 

22.  Affidavit  of  the  execution  of  a  deed  by  attesting  witness,  2183. 

S3.    Affidavit  of  execution  of  deed  by  a  person  not  a  witness  to  the  execution 

of  it,  2183. 
24.    Affidavit  of  a  witness  being  of  the  age  of  seventy  years  to  obtain  order  to 

examine  him  de  bene  esse,  2188. 
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'95.    Affidavit  by  plaintiff  or  defendant  to  obtain  an  order  for  a  comminion,  or 
for  an  examiner  to  examine  witnei»e8  abroad,  2184. 

26.  Affidavit  in  support  of  an  application  to  amend  bill,  2184. 

27.  Affidavit  in  support  of  application  for  leave  to  file  voluntary  answer,  ailer 

the  expiration  of  the  time  limited,  2185. 

28.  Affidavit  that  no  answer  has  been  delivered,  so  that  a  decree  may  be  entered 

on  the  bill  as  confessed,  2185. 

29.  Affidavit  of  having  discovered  new  matter  for  a  bill  of  review,  2185. 

30.  Affidavit  by  an  executor,  to  obtain  order  to  restrain  action  after  decree, 

2186. 
81.    Affidavit  verifying  receiver's  account,  2186. 


CHAPTER    XV. 

JURATS. 

!•    To  bill  or  answer  or  affidavit,  2187. 
2.    To  the  answer  of  a  foreigner,  2187. 

8.  The  affidavit  of  interpreter  to  be  annexed  to  answer,  2188. 

4.  To  the  answer  of  a  corporation,  2188. 

5.  Where  answer  or  affidavit  sworn  by  English  fonn  at  Record  and  Writ 

Clerk's  office,  2188. 

6.  If  before  a  London  commissioner,  2188. 

7.  Or  if  in  the  country,  2189. 

6.    Where  the  suardian  of  an  infant  swears  to  the  answer,  2189. 

9.  Where  the  defendant  or  deponent  cannot  write,  2189. 

1^    Where  a  married  woman  answers  separately  fi»m  her  hnsband,  2189. 


CHAPTER    XVI. 

SUMMONSES. 

1.  Summons  for  leave  to  amend  bill,  2189. 

2.  Summons  for  further  time  to  answer,  2190. 

8.     Summons  for  leave  to  put  in  voluntary  answer,  2190. 

4.  Summons  by  plaintiff  lor  further  time  to  answer  interrogatories  filed  by  the 

defendant,  2190. 

5.  Summons  for  leave  to  file  exceptions  to  answer,  2190. 

6.  Summons  for  affidavit  and  proauction  of  documents,  2190. 

7.  Summons  for  production  of^  documents  admitted  by  answer,  2191. 

8.  Summons  to  proceed  with  accounts  &c.,  directed  by  decree  or  order,  2191. 

9.  Summons  for  order  for  accounting  party  to  leave  accounts,  2191. 

10.  Summons  for  order  for  leave  to  attend  proceedings,  2191. 

11.  Summons  to  discharge  receiver,  and  vacate  recognizance,  2192. 

12.  Summons  to  substitute  next  friend,  2192. 

18.     Summons  to  proceed  with  receiver's  accounts,  2192. 
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PART    III. 

CHAPTER  XVII. 

1.  Form  or  Introductory  Part  of  Original  Decree  at  the  Hear- 
ing OF  the  Cause. 


(a)  English  Form,  2198. 

(b)  Circait  Ck>art  of  the  U.  States,  2194. 

c)  If  standine  for  judgment,  2194. 

d)  Where  defenduit  who  has  not  entered  an  appearance,  or  a  person 
not  on  the  record,  appears  at  the  hearing,  and  submits  to  be 
bound,  2194. 
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2.    Decree  on  Motion  for  Decree. 

(a)  Date  and  title,  '2195. 

(b)  If  standing  for  judgment,  2195. 

(c)  Decree  on  interlocutory  motion  treated  as  motion  for  decree,  2195. 

S.    Declaratory  Decree  on  Special  Case. 

(a)  Date  and  title,  2195. 
(6)  If  special  case  stands  for  judgment,  2195. 

(c)  Declaratory  decree  on  special  case ;  Court  declining  to  answer  one 
of  the  questions,  2195. 

4.  Order  on  Special  Petition. 

(a)  Date  and  title,  2196. 

lb)  Order  on  petition  as  to  part  adjourned,  2196. 

5.  Order  on  Special  Motion. 


}: 


a)  Date  and  title,  2196. 

b)  The  like,  —  on  cross-motion,  2196. 


6.  Introductory  Part  of  Order  on  Cause  coming  on  for  further 

Consideration,  2177. 

7.  Usual  Directions. 

(a)  Directions  for  reference  to  a  Master,  2197. 
(5)  Where  account  directed,  2197. 


(c)  General  adjournment  to  chambers,  2197. 

(4  - 

(J)  Separate  report,  2198. 


a)  Particular  reference,  —  accounta  and  inquiriea,  8197. 


Liberty  to  state  special  circumstances,  2197. 


{g)  Directions  to  settle  conveyances  &c.,  in  case  parties  differ,  2198. 
h)  Further  directions,  2198. 
t)    Reservation  of  interest,  2198. 
))  Reservation  of  costs,  2198. 

)  Direction  for  taxation  and  payment  of  costs,  &c.,  2198. 
(/)  Further  consideration  adjourned,  —  liberty  to  apply,  2198. 
(m)  The  like  with  liberty  to  apply  in  chambers  as  to  particular  matter, 

2198. 
(n)  If  costs  are  partly  dealt  with  by  decree,  2198. 
Ip)  Payment  of  money  by  one  party  to  another,  2199. 
(p)  Payment  of  interest  to  life-tenant  or  his  representatives,  2199, 
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(q)  To  trustees,  2199. 

(r)  To  corporation  aggregate,  2199.  ' 

(s)  Or  to  the  treasurer,  2199. 

\t)   To  married  woman  for  her  separate  use,  2199. 

[u)  To  husband  in  right  of  his  wire,  2199. 

8.    Taxation  and  Payment  of  Costs  betwekn  Parties. 

(a)  Taxation  and  payment  of  costs  by  one  party  to  another,  2200. 

(b)  Plaintiff  to  pay  one  defendant's  costs,  and  recover  them  with  his  own 
from  a  co-defendant,  2200. 


M  Costs  of  application  to  be  costs  in  the  cause,  2200. 

(a)  Petition  msmissed  with  costs,  2200. 

(e)  Tax  and  pay  costs  without  prejudice,  how  ultimately  to  be  borne,  — 

costs  ma^le  charge,  2200. 
(/)  No  costs  given  on  either  side,  2200. 
0)  The  like,  as  to  part,  2201. 
(k)  Taxation  of  plaintiff's  and  defendant's  respective  costs  of  parts  of 

suit,  involvmg  apportionment  of  general  charges,  with  set'-off,  2201. 
(i)    Direction  to  like  effect,  2201. 
(j)  Taxation  of  defendant's  costs  of  suit  with  set-off  of  part,  caused  by 

defendant's  wrongful  claim,  including  costs  of  co-defendants ;  hus- 
band and  wife  on  bill  to  redeem,  2201. 
(k)  Taxation  of  costs,  except  so  far  as  increased  by  particular  claim,  not 

involving  apportionment  of  general  charges,  2202. 
(/)    Costs  up  to  a  particular  time,  2202. 
(m)  Costs  to  be  paid  by  plaintiff  and  defendant  respectively  from  and  to  a 

particular  time,  —  set-off,  2202. 
n)  Costs  of  suit  taxed  and  set  off  against  sum  due,  2203. 
o)  The  Master  to  look  into  petition  and  affidavits,  and  if  of  impn^r 

length,  to  distinguish  and  set  off  costs,  2203. 
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9.    Taxation  of  Costs  and  payment  out  of  Funds  in  Court. 

(a)  Taxation  of  costs  and  payment  to  solicitors,  2203. 

(b)  Taxation  of  costs  of  application ;  payment  out  of  cash,  2204. 

10.  Degrees  by  Consent,  2204. 

11.  Decree  approving  and  confirming  certain  Acts  done  and  Mat- 

ters AGREED   upon   BY  THE  PARTIES,  2204. 

12.  Reserving  Case  for  full  Court  (Mass.),  2205. 
18.    Appeal  (Mass.),  2205. 


CHAPTER    XVIII. 

GENERAL   SUBJECTS   OF  EQUITY. 


1.    Account. 


(a)  Greneral  account,  — original  decree,  —  injunction  continued,  — judg^ 

ment  to  stand  as  security,  2205. 
[h)  Direction  for  allowing  stated  account,  2206. 

)  On  bill  by  part  owner  of  a  ship,  for  an  account,  2206. 

)  Decree  settmg  aside  stated  accounts,  and  for  general  account,  2206. 
(e)  Direction  for  leave  to  surcharge  and  falsify,  2207. 
(/)  Accounts  to  be  conclusive,  with  leave  to  show  errors,  2207. 
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(g)  Release  to  stand  as  to  sums  received,  and  account  stated,  with  leave 
to  surcharge  and  falsify,  2207. 

(h)  Reference  to  take  accounts  of  funds  in  hands  of  an  agent  of  a  foreign 
principal,  said  principal  being  the  defendant,  and  the  funds  being 
claim^  in  equity  because  they  could  not  be  come  at  to  be  attached, 
&c.     Agent  claims  lien  for  his  costs,  &c.,  2207. 

(t)  Order  of  reference  to  Master ;  account ;  rests ;  state  special  circum- 
stances, &c.,  2208. 

(J)  The  like,  with  order  to  report  facts,  —  objections  to  draft  of  report 
to  be  deemed  waived,  unless  made  in  a  specified  time,  2209. 

2.      £8TABLIBHIMO  WiLL. 

(a)    Where  will  proved,  2209. 
(6)    Where  admitted,  2209. 

8.    Devise  and  Appointment. 

Devise  declared  good,  2209. 

Declaration  that  real  estate  is  charged  with  debts,  2210. 
Declaration  that  a  devise  on  a  double  contingency  failed,  2210. 
Appointments  by  deed  and  will  held  valid,  2210. 
Foifeiture  declared,  2210. 

4.  Domicile  and  Lex  Loci. 

Inquiry  as  to  persons  entitled  under  a  gift  to  heirs,  by  the  law  of  France, 
2211. 

5.  Directions  to  Executor  to  pat  Mortoaqe  out  of  General  Assets, 

Costs,  2211. 

6.  Construction  of  Will;  Directions  to  Execute,  2212. 

7.  Decree  settling  the  Basis  and  Amount  of  the  Principal  Residu- 

ary Fund  of  an  Estate;  fixing  the  Time  when  the  Income 

OF   THOSE   entitled  SHALL  BEGIN  TO  ACCRUE;   CoSTS  AND  CHARGES 

FOR  AN  Amount  agreed,  out  of  the  Principal  Fund,  2212. 

8.  Decree  declaring  the  Rights  of  Parties  under  a  Will  and 

Order  of  Reference  ;  further  Consideration  reserved  until, 
&c.,  2214. 

9.  Decree  directing  an  Administrator  de  bonis  non  row  to  ap- 

propriate the  Residue  of  an  Estate  in  Payment  of  Lega- 
cies, 2215. 

10.    Decree  Supplemental  to  the  above,  as  to  Costs,  2216. 

11.*  Decree  declaring  void  certain  Testamentary  Papers,  not  beiko 
executed  according  to  the  Law  of  the  Testator's  Domicile 
AT  his  Decease;  ordering  the  Person  holding  Property  of 
Deceased  for  Disposition  according  to  said  Testamentary 
Papers  to  pay  over  to  the  Administrator  of  Deceased, 
2217. 

12.  Execution  of  Power  made  good. 

(a)    Defect  of  execution  by  appointment  by  will  supplied,  221 7. 
(6)    Inquiry  as  to  exercise  of  power  to  appoint,  2218. 
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13.    Charitable  Gifts.    Orioixal  Decree. 


k 


a)    Will  established,  except  as  to  legacies  partly  failing,  2218. 
h)    Will  established,  except  as  to  cwity  devise,  2218. 
Gifts  bv  deed  and  will  in  charitjr  declared  void,  2219. 
Inquines  as  to  charities  and  their  treasurer,  2219. 
(e)    Inquiries  as  to  charities  and  lands  in  mortmaia^  221 9. 


14.  Administerino  Charitt.    Original  Decres. 

(a)    Decree  for  scheme  for  regulating  charity ;  new  trustees ;  inquir}'  as 

to  value,  income,  and  fettinz  property;  rents,  2219. 
(lb)    Directions  for  scheme  for  regtuating  charity,  2220. 

15.  Administerino  Charity.    Further  Order. 

(a)  Order  adopting  new  scheme  filed,  2220. 

\h)  The  like.    Another  form,  2220. 

Ip)  Extract  from  scheme  constituting  a  charity  as  to  appointment  of 
trustees,  &c.,  2221. 

[d)  Apportionment  of  costs,  2221. 

\e)  Relator's  extra  costs  of  suit  out  of  charitv  funds,  2221. 

[/)  Order  to  tax  costs  of  Attorney-General  separately  from  relators ; 

on  petition,  2222. 

16.  Mortoaobs.    Foreclosure. 

Foreclosure  at  hearing ;  mortgagor  in  possession,  2222. 
Foreclosure,  mortgagee  in  possession ;  costs,  repairs,  improTements, 
rents  and  profits,  reconveyance,  default,  infi&nt,  2222. 
c)     Direction  to  ascertain  damages,  2224. 
)     Sale,  in  default  of  payment,  2224. 

(e)  Final  foreclosure,  2224. 
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17.    Equitable  Mortgages. 

(a)    Decree  for  specific  performance  of  agreement  to  execute  a  mort- 
gage, 2225. 

(h)    Decree  for  absolute  conveyance,  free  f^m  all  equity  of  redemption, 
2225. 

[c\    Like  decree,  with  receiver,  2226. 
f)    Sale ;  mortgage  by  deposit,  2226. 
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18.      LiKNS. 


\ 


(a)     Lien  on  reversion ;  conveyance,  2227. 

b)  Lien  on  costs  in  another  suit  declared,  2227. 

c)  Decree,  declaring  a  lien  or  charge  upon  an  estate  for  the  increased 
value  by  improvements  made  by  a  bona  fide  purchaser,  for  a  valu* 

able  consideration,  without  notice  of  any  defects  in  the  title,  2227. 

Report  of  Master,  2228. 

Final  decree,  2228. 
(d)  Decree  that  subsequent  assignees  pay  to  former  assignees  of  an  in- 
solvent debtor  taxes  on  real  estate  held  by  the  latter  under  the 
assignment,  and  assessed  to  same  while  acting  as  such  assignees, 
and  paid  by  them  afler  they  had  ceased  to  oe  assisnees,  on  ap- 
peal from  decree  of  commissioner  of  insolvency  disallowing  their 
claim,  2229. 

19.    Decree  for  Deliverino  Possession  of  Mortgaged  Property  to 
Mortgagees,  2280. 
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20.    M0RTOAGB8.    Redemption. 

(a)  Decree  for  redemption  and  accoant  against  mortgagee  in  pOflsesBion, 

2231. 

(b)  Occupation  rent,  2231. 

(c)  Repairs  and  lasting  improyementfi,  2232. 

d)  Rests,  2232. 

e)  Deterioration,  2232. 
^  )   Strip  and  waste,  2232. 
a)    Inquiry  as  to  brick-making  on  the  premises,  2233. 

(h)     Account  of  insurance  premiums,  2233. 

(t)     Common  form  of  decree  for  reference  on  a  bill  to  redeem  against 
mortgagee  in  possession,  2233. 


(J)    Another  form  for  the  same,  2233. 

{k)     Another  form  for  the  same,  2234. 

(I)  Dismissal  of  biU  for  redemption,  on  pliuntiff's  foilore  to  pay  amount 
found  due  on  the  mortgage,  2234. 

(m)  Decree  for  surrender  of  mortgaged  premises  on  payment  of  amount 
found  due  on  the  mortgage ;  m  default  of  payment  bill  dismissed 
and  redemption  barred,  2235. 

(n)  Decree  for  redemption  where  an  absolute  deed  was  shown  to  be  a 
mortgage  by  parol  eyidence,  2235. 

(0)  Decree  declaring  an  absolute  deed  to  be  a  mortgage,  ^ven  to  secure 
a  debt ;  absolute  sale  by  the  mortgagee,  without  notice,  destroying 
the  equity  of  redemption,  a  constructive  fraud ;  defendant  (mort- 
gagee) to  pay  to  the  mortgagor  the  value  of  the  land  and  of  the 
rents  and  profits,  after  deducting  the  principal  and  interest  of  the 
debt  for  wnich  the  deed  was  made,  2236. 

(/>)  Outlines  of  a  decree  declaring  plaintiffs  entitled  to  redeem  a{;ainst 
purchaser  with  notice  of  p&intifis'  right,  and  a  reference  m  re- 
gard to  the  amount  due  on  the  mort^iges,  the  rents  and  profitSi 
the  improvements  and  waste,  2237. 

(9)  Redemption  after  tender ;  payment  into  court ;  costs ;  costs,  charges, 
and  expenses,  2238. 

(r)  Chattels.  Redemption  of  goods  pledge<^  overpayment;  assignee, 
2238. 


21.    Partnebship. 


(a)    Decree  enforcing  partnership  agreement  with  variations,  2240. 

(6)     Setting  ande  partnership  induced  by  misrepresentation ;  consequent 

relief,  2240. 
c)    Partnership  still  existing;  sale  as  a  ^ing  concern,  2241. 
a)    Inquiry  as  to  existence  of  partnership,  2241. 
e)    Decree  for  account  of  dealmgs  and  transactions,  2242. 

House,  &C.,  where  business  carried  on  declared  partnership  assets ; 
sale  and  accounts;  receiver,  2242. 
(^)    Decree  for  dissolution  from  time  of  notice ;  renewed  lease ;  partner- 
ship assets ;  inquiry  as  to  most  beneficial  mode  of  sale,  and  if  as  a 
going  concern,  or  as  wound  up ;  sale,  2242. 
(A)    Account  of  partnership  assets  on  bill  b^  creditor ;  one  partner  de- 
ceased, survivors  bankrupt ;  inquiry,  if  deceased's  estate  was  re- 
leased, 2243. 
(t)     Same ;  against  administrators  of  deceased  partner  and  surviving  part- 
ner, 2243. 
Accounts  and  inquiries  as  to  testator's  partnership  business,  2245. 
Decree  requiring  surviving  partner,  who  has  retained  the  capital 
stock  of  the  nrm  and  employed  it  in  trade,  to  account  for  the 
profits  derived  from  it,  proper  allowanoet  being  made  for  manag- 
mg  the  businesB,  2246« 
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(I)    more  extended  form,  2247. 

confirmation  of  Master's  report,  2249. 

final  decree,  2249. 
(m)    Partnership  realty  to  be  deemed  personalty,  2250. 
lh\    Inauiry  whether  dissolution  benencial  for  in&nts,  2251. 
(o)     Infants  declared  entitled  to  profits  against  survivor,  also  ezecntor ; 
inquiry,  if  for  their  benefit  to  take  profits  or  interest,  2251. 

22.    Accounts  as  to  Ships. 

(a)  Decree  for  account  of  ship  and  cargo.    Inquiries  as  to  sale  between 

part-owners,  2251. 

(b)  Decree  for  general  account  as  to  ship,  2252. 

(c)  Accounts  of  shares  and  earnings,  and  proceeds,  if  sold,  2252. 

(d)  Decree  for  account  of  freight  and  earnings,  2252. 

28.    Suretyship. 

(a)    contribution  between  co-sureties  and  principal,  in  suit  by  surety, 

2258. 
(h)    Account  of  payments  by  plaintiff  as  surety,  and  inquiry  whether 

some  of  the  co-sureties  can  contribute,  2258. 

(c)  One  co-surety  unable  to  pay  his  full  share ;  costs  of  resisting  contri- 

bution, 2254. 

(d)  Indemnity  between  co-defendants,  in  suit  by  creditor,  2255. 
(eS     Contribution  to  general  average  loss,  2255. 

(j)  Interlocutory  decree,  declaring  purchase  of  real  estate  on  joint  ac- 
count of  plaintiff  and  defendant,  and  not  on  sole  account  of  defend- 
ant ;  right  to  redeem ;  bona  fide  purchaser  without  notice ;  plaintiff 
entitled  to  one  half  the  money  received  by  defendant  on  sale  of 
part  of  the  estate ;  reference  to  Master  to  take  an  account,  2256. 

M.    Partition  at  the  Hearing. 

(a)    Decree  for  partition  and  commissioii  to  issue,  2258. 

25.    Specific  Performance. 


subject  to 
compensation,  2259. 
(d)    Decree  for  specific  performance,  on  bill  by  vendor  to  enforce  con- 
tract for  side,  2259. 
Where  title  accepted  at  the  hearing,  2260. 
On  bill  by  purchaser,  2260. 

Purchaser  having  waived  title ;  indemnity  against  mortgage,  2260. 
Declaration  as  to  waiver  of  title,  2261. 
Voluntary  settlement  set  aside  in  favor  of  purchaser,  2261. 
(j)    Compensation  or  abatement.      Inquiry,  it  part,  to  which  title  not 

shown,  material,  2261. 
Qc)     Similar  inquiry,  without  prejudice,  2261. 
(/)     Abatement  for  delay,  2262. 
(m)   Abatement  for  deficiency,  2262. 

another  form,  2262. 
(n^     Decree  for  lease,  on  bill  bv  intended  lessee,  2263. 
(o)    Decree,  with  inquiry,  if  leases  tendered  for  execution  are  proper, 

2268. 
(p)    Lease  antedated  to  enable  action  on  covenants ;  defendant  to  admit 

execution  or  date,  2264. 
{q)    Direction  for  lease  to  contain  particular  covenant,  2264. 
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(fS  Specific  performance  of  an  agreement  for  a  fiunily  compromiBe,  2264. 
m  Specific  performance,  and  reference  of  title,  2265. 
{t)  For  specific  performance  on  breach  of  a  bond  to  reconvey  land  on 
certain  conditions,  after  verdict  finding  a  neglect  to  perform,  2265. 
(ti)  Interlocutorv  decree ;  specific  performance ;  family  compromise ;  real 
estate  and  stocks,  2266. 

Final  decree,  2268. 
Specific  performance  of  agreement  for  policy  of  insurance,  2268. 
Ji^ainst  specific  performance ;  causes  stated,  2269. 
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CHAPTER   XIX. 

SPECIFIC  REUEF. 
1.    Lost  Instrumsnts.    Fubthkb  Order. 


(d\    In  case  of  lost  mortgage  deeds,  2270. 

(6)     Like  decree ;  with  injunction,  2270. 

(c)    Indemnity  against  lost  bill  of  exchange,  2271. 


2.    Fraudulent  Dealings. 


s 
a 


Release  set  ande  for  firand,  and  not  pleadable  at  law,  2271. 
Purchase  completed  through  firaud  and  misrepresentation  set  aside, 

2271. 
Transfer  of  scrip  shares  set  aside  for  fraud,  2272. 
Plaintiff  declared  not  bound  by  mortgage  and  judgment  obtained 
fit>m  him  by  fraud  by  his  solicitor,  who  received  and  misapplied 
the  money,  2273. 

(«)     Settlement  b^  lunatic,  smce  so  found,  set  aside,  2278. 

I/)  Conveyance  m  contemplation  of  insolvency  set  aside  as  firaudulent, 
2273. 

(ff)  Decree  declaring  a  party  estopped  from  asserting  a  legal  title  after 
acquiescence  in  the  purchase  of  the  premises  by  a  bona  fide  pur- 
chaser from  a  third  party,  2274. 

(A)  On  a  bill  to  rescind  a  contract  for  the  purchase  and  sale  of  timber 
lands,  on  account  of  material  misrepresentations ;  to  obtain  repay- 
ment of  the  money  advanced,  and  to  have  the  notes  given  for  the 
balance  dischar|^  and  cancelled,  or  compensation  made  and  the 
plaintiff  indenmified,  2275. 

(t)  Decree  declaring  a  levy  void,  enjoining  not  to  set  up  any  title  under 
it,  and  ordering  a  release,  2276. 

(J)  Decree  declaring  void  the  levy  of  an  execution  in  favor  of  a  judg- 
ment creditor  of  an  insolvent  debtor  upon  the  debtor's  reversion 
of  real  estate,  after  the  first  publication  of  notice  of  issuing  l^e 
warrant,  2277. 

(I:)  Settins  aside  a  fraudulent  conveyance,  charging  the  real  estate  with 
a  judgment  debt,  although  not  directly  liable  to  an  execution,  and 
not  permitting  the  conveyance  to  stand  as  security  for  advances 
made  on  account  of  it  to  the  grantor,  with  the  meditated  intent 
to  defraud,  2277. 

(/)  Assignment,  made  with  intent  to  defeat  heir,  of  a  jodnnent  declared 
void.  Sale  ordered  of  the  estate  still  in  the  bancu  of  assignees ; 
they  to  unite  in  the  conveyance.  If  proceeds  insufiicient  to  satisfy 
ju<ument,  &c.,  assignees  to  be  charged  with  value  of  the  estate 
sold  by  them ;  just  allowances  of  expenditures,  &c.,  prior  to  judg- 
ment   Reference  to  Master,  &c,  2280. 
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(m)  Decree  in  favor  of  heirs,  declaring  void  a  deed  obtained  of  their  an- 
cestor by  imposition,  he  being  weak  in  mind  and  body,  except  as 
to  actual  advances  and  charges,  for  which  allowed  to  stand  as 
security,  2281. 

(n)  Decree  setting  aside  a  sale  of  a  testator^s  share  in  a  partnership  con- 
cern, &c.,  by  his  executors,  to  his  partners,  for  the  purpose  of  being 
resold  to  one  of  his  executors,  and  ordering  an  account  of  the  sub- 
sequent profits,  as  if  the  partnership  had  continued,  in  favor  of 
the  estate,  2282. 

(o)  Decree  declaring  void  a  direction,  in  a  devise  of  an  estate  for  chari- 
table purposes,  that  the  rents  should  not  be  raised,  and  declaring 
that  tnere  was  no  resulting  trust  for  the  heu>at-law  as  to  the  in- 
creased irents,  &c.,  228S. 

8.  Decree  fob  Sale  and  Reimbubsement  to  Children  out  of  the 
Proceeds  of, an  Estate,  the  Income  of  the  Residue  of  which, 
*  after  Payment  of  Debts  and  Legacies,  had  been  given  to 
them  bt  the  Will  of  the  Testator,  but  which  Income,  with 
THEIR  Consent,  had  been  taken  to  pay  off  the  said  Debts  and 
Legacies,  which  were  directed  by  the  Testator  to  be  paid  by 
THE  Sale  of  certain  of  his  Real  Estate,  2284. 

4.  Decree  declaring  the  Validity  of  a  Deed  to  transfer  the. Es- 
tate named  in  it,  and  ordering  that  the  Grantees  be  let  into 
Possession  of  the  Premises,  and  that  they  be  allowed  to  have 
and  enjoy  the  Rents,  Profits,  and  Income  thereof,  2285. 

6.  Decree  annulling  Proceedings  under  one  Petition  in  Insolvency, 
and  directing  a  Warrant  to  be  issued  on  another,  2286. 


CHAPTER    XX. 

PARTICULAR  PERSONS. 

1.    Femes  Covert. 

(a)     Sale  of  stock  and  payment  to  wife's  separate  use,  2288. 

'6)     Payment  to  divorced'woman,  2288. 

jc)  Inquiry,  whether  any  settlement,  and  if  proper,  and  if  not,  direction 
for  settlement,  2288. 

'd)     Share  settled  by  order,  without  deed  —  husband  bankrupt,  2288. 

^e)  Decree  ordering  a  trustee  under  a  marriage  settlement,  of  a  married 
woman,  who  was  insane,  and  whose  husband  was  her  guardian,  to 
contribute  from  the  trust  property  secured  to  her  sole  and  separate 
use  towards  the  expense  or  her  support,  on  bill  by  the  husband, 
2289. 

(/)   Assignment  of  dower ;  commissioners ;  inquiries,  2290. 

second  decree  in  same,  2291. 

(g)  Alimony  on  a  decree  of  divorce  from  bed  and  board ;  other  direc- 
tions, custody  of  child,  2292. 

8.    Infants. 

[a)    Showing  cause  against  decree ;  decree  nisi  against  infant,  2292, 

Another  form,  2293. 

Decree  absolute  against  infant,  2293. 

Decree  for  absolute  foreclosure  against  infant  and^me  covert,  plain- 
tiff paying  their  costs,  and  court  decreeing  it  for  their  benefit, 
2298. 
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CONTENTS. 

(«)  Infants  declared  not  bound  by  decree ;  accounts ;  former  accounts  to 
be  adopted,  if  beneficial,  2294. 

(/)    Inquiries  as  to  advances,  and  maintenance,  and  shares,  2294. 

(g)     Guardian  of  person,  and  maintenance,  2295. 

(A)     Order  for  increase  of  maintenance,  2295. 

(i)  Devise  of  maintenance  of  lunatic  out  of  profits  insufficient ;  sale  or- 
dered, 2295. 

(y)  Custody  of  infants  committed  to  mother;  guardians;  proTision; 
father  excluded,  except  at  stated  time,  2296. 

(h)     Order  for  habeas  on  motion,  2296. 

{[)     Leave  to  take  infant  out  of  jurisdiction.    Residence  abroad,  2296. 

EXECUTORS  AND  TRUSTEES. 

fa)    Accounts,  against  executors  of  sole  executor,  2297. 
b)     Breach  of  trust     Investment  declared  improper,  2298. 

(c)  Improper  investment  made  good  by  instalments,  without  prejudice 

to  appeal ;  security  to  be  realized,  2298. 

(d)  Debentures  fraudulently  disposed  of  by  trustee  without  concurrence 

of  co-trustee,  to  be  deposited  in  court  by  alleged  purchaser ;  ac- 
count of  interest,  2298. 

(e)  Inquiry  as  to  wilful  default;  bankrupt  or  insolvent  trustee,  2299. 
/)    Further  order  for  leave  to  prove  balance,  2299. 

}    Account  and  inquiry  as  to  the  trust  funds  under  two  settlements, 
2299. 
(h)    Inquiry,  if  executors  have  recoyered  moneys,  2300. 
(t)     Inquiry'  as  to  employment  of  balances ;  charging  with  interest,  2301. 
Ij)    Directions  for  annual  rests  and  compound  interest,  2301. 
(k)     Costs,  charges,  and  expenses,  beyond  costs  of  suit,  2301. 
(/)     Same,  to  be  raised  by  trustees,  2302. 
m)    Inquiry  as  to  costs,  charges,  and  expenses,  2302. 
n)     Decree  for  costs  in  a  suit  by  trustee  to  obtain  instructions;  as  be- 
tween solicitor  and  client ;  charging  it  on  different  funds,  2302. 
(p)    Decrees  to  appoint  new  trustees,  2303. 
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4.    Solicitors. 

(a)     Order  nisi  to  strike  solicitor  off  the  roll  for  misconduct,  2304. 
(6)     Order  absolute ;  cause  not  shown,  or  disallowed,  2304. 


CHAPTER    XXI. 
SUMMARY  AND  ANCILLARY  RELIEF. 

Section  L    Injunctions. 

1.    Form  of  Order. 

(a)    Injunction  on  notice,  or  ex  parte^  on  undertaking  as  to  damage, 
2305. 


Sb)    Ex  parte  interim  order,  2305. 
(e)    Inquiry  as  to  damages,  to  be  paid  according  to  undertaking,  2306. 


[c)    Ex  parte  injunction,  2305. 


Another  form,  provisional,  2306. 


Stating  Proceedings  in  other  Courts. 

Staying  present  and  future  action,  2306. 
Leave  to  proceed  with  action,  by  execution  stayed,  2307. 
(c)    To  stay  sale  and  withdraw,  where  execution  issued  afler  notice  of 
decree,  2307. 


C0NTE1IT& 

8.    Wasts,  Trespass,  and  Nuisance. 

(a)    Injunction  to  stay  fellinj;  ornamental  timber,  and  other  waste,  2307. 
'b)    The  like ;  and  trees  to  intercept  yiew ;  and  other  waste,  2S08. 
The  like ;  and  trees  to  shade  or  shelter,  2308. 
Injunction  and  inquiry  as  to  timber  cut  by  life  tenant,  sans  waste, 

except,  &c.,  2308. 
Staying  waste  by  tenants  in  common,  2309. 
/)    Staying  pollution  of  a  stream ;  nuisance,  2209. 
')    Decree  establishing  right  to  oyster  fishing  and  quieting  in  poflse8si<m 
with  perpetual  injunction,  2809. 
(K)    Staying  diverting  or  restraining  flow  of  water,  2810. 
(t)     Decree  for  abating  and  reducing  a  mill-dam  which  caused  the  water 
to  flow  back  on  mills  above ;  out  so  framed  as  to  conclude  neither 
party  as  to  the  right  to  raise  flash-boards  in  the  dam  in  certain 
states  of  the  river,  injunction  not  again  to  raise  dam  so  reduced, 
2310. 
Interlocutory  decree  ordering  reference  for  inquiry,  2811. 
Another  decree  in  like  case,  2313. 
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4.    Decree  to  restrain  the  use  of  Real  Estate  in  Violation  of 
AN  Agreement  respectino  its  Occupation,  2814. 

5.      COFTRIOHTS. 

(a)  Staying  publishinir  a  newspaper,  2315. 

[b)  Staying  partial  inmngement,  2815. 
Perpetual  injunction  upon  printing,  publishing,  &c.,  2815, 
Inquiry  as  to  infringement,  2816. 

6.    Patents. 

(a)     Staying  infringing  patent  as  to  bricks,  2316. 
b)    Staj^ing  infringement  as  to  machinery,  2316. 

Motion  to  stand  over,  with  leave  to  bring  action  and  direction  for 

inspection ;  defendant  keeping  an  account,  2317. 
Staying  infringement,  after  verdict  establishing  patent,  231 7. 
Declaration  of  validity  of  patent ;  infringement ;  account ;  perpetual 
injunction,  2818. 


7.  Trade-Marks. 

(a)    Staying  usin^  trade-marks  as  to  tools  and  cutlery,  2319. 
(b^    Perpetual  injunction  on  the  use  of  another's  trade-marks,  2320. 
(c;    Perpetual  injunction  against  shipping  goods  with  plaintifi*'8  trade- 
marks, on  motion  for  decree,  2320. 

8.  Partnership. 

(a)  Order  for  injunction  against  acting  as  partner,  2821. 

(b)  Injunction  on  dissolution  of  partnership,  2321. 

9.  Negotiating  Securities,  2321. 

10.  Transfers,  2321. 

11.  Railways. 

(a)  Railway  company  enjoined  from  continuing  in  possession  or  enter- 
ing on  lana,  2322. 

(6)  Declaration  of  right  to  use  nulway ;  rents,  damages ;  compensation 
for  occupying  bnd  not  authorized  to  be  taken ;  injunction,  2322. 
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12.  Mandatory. 

EDJoiniDg  the  return  of  documentSi  2328. 

18.    General. 

Restraining  a  town  and  its  officers  from  paying  out  money  for  un- 
authorized purposes,  2328. 

14.  Writ  of  Injunction  restraining  one  holding  Property  of  a 
FOREIGN  Debtor  which  could  not  be  attached  at  Law  from 
transferring  or  disposing  of  it,  2324. 

16.    Dissolving  or  continuing  Injunction. 

(a)    Injunction  dissolved  or  continued  on  motion,  2324. 
(6)     Continued  at  the  hearing,  2325. 

16.  Perpetual  at  the  Hearing. 

Decree  making  injunction  perpetual  as  to  copyright,  2325. 

1 7.  Breach  of  Injunction. 

S     Committal  for  breach  of  injunction,  2325. 
Sequestration,  2325. 

18.  Ne  Exeat  Regno. 

(a)     Order  for  writ  to  issue,  2326. 
(b^    Writ  discharged  on  defendant  giving  security,  2326. 
{cS     Order  for  examination  of  defendant,  as  of  poor  debtor,  2326. 
\a)    Ne  exeat  discharged ;  inquiry  as  to  damages  and  payment  accord- 
ing to  undertakmg,  2327. 

Section  IL    Interpleader. 

1.  Staying  Proceedings. 

Injunction  on  motion  upon  payment  into  court,  2327. 

Same ;  on  undertaking  as  to  the  subject-matter,  2328. 

Interpleader  in  favor  of  bank ;  United  States  Circuit  Court  cannot 
enjoin  suit  in  State  court;  injunction  on  action  in  U.  States 
Court,  unless  adverse  parties  elect  to  interplead;  in  case  of  such 
election  funds  due  paia  into  court,  2328. 

2.  Decree  in  Interpleader  Suit. 

a)    Direction  to  interplead ;  payment  of  costs,  2329. 

h)     Action  stayed  as  to  policy  money ;  inquiry  who  entitled,  2329. 
(c)    Interpleader  declanng  the  persons  entitled;  costs  to  be  taxed  as 
between  solicitor  and  client,  and  paid  out  of  fund ;  balance  to  be 
paid  over  to  persons  entitled ;  bill  dismissed  without  costs  as  to 
other  defendants,  2330. 

Section  IIL 
1.    Issues. 


I 


(a)     Order  for  an  issue,  2381. 
Same,  2332. 
Same,  2332. 
d)     Same,  2333. 

>)    Issue  devisavit  vd  rum.    Modem  English  form,  2883. 
(/)   Issues  as  to  clause  in  will,  2388. 


CONTEOTS. 

)  As  to  yalidity  of  bond,  23S3. 

I  As  to  sanity,  and  validity  of  deed ;  fraud,  2S34. 

I  Issue  as  to  damages,  2884. 

\  Issae  as  to  rights  of  way,  2834. 

I  Directions  after  issue  awarded,  2384. 

I  Form  of  rerdict  indorsed  on  record  (English),  2885. 

[ni)  Another  form  (Massachusetts),  2335. 

2.      OfiDBlt  FOR  NEW  TbIAL. 

(a)    Modem  form  (English),  2885. 

3.  Order  on  Equity  resbrved  after  trial  of  Issue,  2885. 

4.  Various  Orders  ov  the  Equitt  reserved,  2836. 
[a)    After  issue  as  to  will  in  adnunistration  suit ;  costs,  2836. 


f: 


b)    After  issue  as  to  clause  in  will,  2886. 

Section  IY.    Receivers. 

1.  Appointment  of  Receivers. 

Order  for  receiver  of  real  and  personal  estate,  2336. 
Receiver  to  give  sheriff  statement  of  property  he  claims,  2887. 
Separate  accounts  of  rents  and  personalty ;  investment,  2887. 
Receiver  continued  at  the  hearing,  2837. 

2.  Manaoement  of  Estates. 

Receiver  to  repair  buildings,  2887. 

8.    Account  and  Payment. 

(a)    Order  for  receiver  to  brin^  in  account,  2888. 
{(b)    Putting  recognizance  in  smt,  2838. 

4.  Discharge  of  Receiver,  2888. 

Discharge  and  payment,  2388. 

5.  Receiver  and  Manager  of  Testator's  Business,  2889. 

6.  Receiver  to  pay  off  or  keep  down  Charges,  2339. 

Annuities,  2339. 

7.  Receiver  of  Partnership  Business  and  Premises,  2889. 

Receiver  and  manager  of  partnership  business,  2839. 

The  like,  pending  petition  to  annul  proceedings  under  one  petition 

in   Insolvency,  and  to  obtain  an  order  to  issue  a  warrant  on 

another,  2340. 

(c)  Order  of  court  on  request  by  receiver  for  authority  to  compromise 
notes  and  accounts,  2342. 

(d)  Acceptance  and  approval  of  receiver's  account,  2842. 

(e)  Order  for  the  appomtment  of  receiver,  in  a  suit  by  a  crediUx*  against 
a  forei^  insurance  company  and  their  agent  in  Massachusetts 
having  m  his  hands  property  which  could  not  be  come  at  to  be 
attached,  under  the  statute  o£  Massachusetts,  2843. 

(/)  Decree  dischaiginff  such  a^nt,  upon  his  paying  the  amount  reported 
in  his  handis  to  tne  receiver,  2844. 


COMTSNTS. 

(g)  Order  of  referenee  to  a  Master  to  report  the  amount  to  be  allowed 

as  compensation  to  receiver,  and  the  balance  remaining  in  his 

hands,  2345. 
(h)  Order  on  receiver  to  pay  out  of  funds  in  his  hands  the  taxable  costs 

of  suit,  and  the  balance  to  the  plaintiff  on  account  of  his  claim, 

2345. 

8.    Reckiveb  and  Manager  Abroad,  2346. 

Receiver  of  property  in  Italy,  with  leave  to  appoint  agent  there,  to  liti- 
gate rights,  2846. 

Section  Y.    Production  and  Discoybrt. 
1.    Production  and  Inspection  of  Documents. 
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a)  To  deposit  in  court  documents  admitted  by  answer,  2846. 

h)  For  inspection  thereof  out  of  court  (with  leave  to  seal  up),  2347. 


2.  Delivbrt  out  of  Documents. 


i: 


a)  To  a  party  or  purchaser,  2847. 

6)  To  a  party's  solicitor,  to  be  produced  in  evidence,  2347. 


Section  VL 

1.    Decrees  pro  Confbsso. 

(a)  Where  defendant  does  not  appear  at  the  hearing,  2348. 
(^5  Wliere  defendant  appears  and  waives  objections,  2348. 

Section  VH 

1.    Dismissal  at  the  Hearing. 

(a)  Dismissal  of  biM,  2348. 

(bj  As  to  part  of  the  bill,  2348. 

(cS  With  costs  as  to  some  defendants,  and  without  costs  as  to  others,  2849. 

(a)  Where  plaintiff  does  not  appear,  2349. 

[e)  Dismissal  with  costs,  reasons  stated,  2349. 

Dismissal  without  prejudice  ;  reasons  stated,  2349. 
j)  Dismissal  on  case  agreed,  2350. 
(A)  Dismissal ;  reasons  stated ;  costs ;  without  prejudice  to  right  to  bring 

another  suit,  2850. 
(t)   Dismissal  framed  to  prevent  prejudice,  2851. 

Section  VIIL 

1.  Leave  to  enter  Decree  nunc  pro  tunc,  2351. 

2.  Bevivor  and  Supplement. 

(a)  Order  to  revive,  2351. 

(6)  Order  to  revive,  on  marria^  of  female  sole  plaintiff,  2352. 
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CHAPTER   XXXrii^-. 

OP    INTERLOCUTORY    APPLICATIONS/ 

M 
« 

Section  I.  —  General  Nature  of. 

An  irUerlocutory  application  is  a  request  made  to  the  X^QiUSrt^ 
either  orally  or  in  writing,  for  its  interference  in  a  matter  arisliig^^ : 
in  the  progress  of  the  cause,  whether  before  it  has  been  brought 
to  a  hearing,  or  afterwards,  in  consequence  of  the  decree  or  order 
made  upon  such  hearing ;  and  it  may  either  relate  to  the  process 
of  the  Court,  or  to  the  protection  of  the  property  in  litigation 
pendente  lite^  or  to  any  matter  upon  which  the  interference  of  the 
Court  is  required  before  or  in  consequence  of  a  decree  or  decretal 
order. 

Interlocutory  applications  are  extremely  various,  and  the  occa^ 
sions  upon  which  they  may  be  made  are  too  numerous  to  be  dis- 
cussed in  a  general  Treatise  of  this  nature ;  all,  therefore,  that 
can  now  be  done  is,  to  direct  the  reader's  attention  to  some  of  the 
most  important  occasions  upon  which  such  interlocutory  applica- 
tions are  made,  to  point  out  the  course  of  practice  upon  each,  and 
to  lay  some  of  the  general  rules  concerning  such  applications. 

Applications  of  this  nature,  when  made  viva  voce^  to  the  Court, 
are  called  motions;  when  they  are  made  in  writing,  they  are  called 
petitions. 

The  occasions  when  a  petition  is  regular,  or  when  an  applica- 
tion by  motion  should  be  adopted,  are  in  general  sufficiently  well 
understood  in  practice,  though  no  very  distinct  line  of  demarca- 
tion can  be  laid  down.^ 

Thus  it  is  not  usual  to  order  money  to  be  paid  out  of  Court  on 
motion,  as  the  general  recitals  in  a  petition,  which  must  be  justi- 
fied by  the  proceedings  to  warrant  the  drawing  up  of  the  order, 

*  This  applies  only  to  appltcatioDs  in  a  cause^  where  the  application  is  made  on 
behalf  of  infants,  or  under  the  statutory  jurisdiction  it  must  be  by  petition,  unless 
otherwise  directed  by  the  statute  under  which  the  application  is  made.  But  where 
the  application  is  upon  some  collateral  matter,  which  has  reference  to  a  suit  in 
Court,  a  party  may  be  relieved  upon  petition.  Codwise  v.  Gelston,  10  John.  508. 
A  petition  is  the  proper  course  to  obtain  a  reversal  of  an  interlocutory  decree, 
wrongfully  made,  the  cause  yet  pending.  It  cannot  be  done  on  motion,  or  bill  of 
review.    Wilcox  v.  M'Lean,  2  Ilayw.  175. 
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always  speak  for  thoms^IySs,  at  any  distance  of  time.^  In  like 
manner,  the  practi<^''has  been  that  applications  for  orders,  which 
partake  more  of'^h^'natare  of  decrees  or  of  decretal  orders  than 
of  interloc.iitoi^.  ^proceedings,  such,  for  instance,  as  applications 
for  the  appdwtment  of  guardians,  and  for  the  allowance  of  main- 
tenance*:4or' infants,  should  be  made  by  petition;'  and  so,  in 
geneVal|**inu8t  all  applications  to  the  Court,  upon  matters  arising 
pOiloT  decrees  or  decretal  orders,  except  those  relating  to  the  pro- 

-/•Qesb  of  the  Court  or  for  enforcing  the  performance  of  tliem,  which 

''.are  usually  made  upon  motion.^ 

With  respect  to  the  Judge  before  whom  motions  and  petitions 
are  to  be  heard,  the  following  Order  is  explicit  as  to  all  causes, 
motions  and  petitions.  By  the  7th  Order  of  the  29th  of  October, 
1851,  ^^  All  motions,  petitions  and  further  proceedings  in  causes 
and  matters  are  to  be  heard  before  the  Judge  to  whose  Court  the 
same  are  respectively  attached,  unless  removed  therefrom  by  any 
special  order  of  the  Lord  Chancellor." 

Moreover,  by  the  5th  Order  of  the  11th  November,  1841,  "  All 
motions,  petitions  and  further  proceedings  in  causes  in  the  Lord 
Chancellor's  Court,  except  any  motions  or  proceedings  which  were 
then  part  heard,  shall  be  had  before  the  Judge  to  whose  Court  the 
cause  shall,  under  the  provisions  of  those  Orders,  be  attached, 
unless  removed  therefrom  by  any  special  order  of  the  Lord  Chan- 
cellor." * 

And  the  6th  of  the  same  Orders  directs,  ^'  That  all  notices  of 
motion  not  in  any  cause,  and  all  petitions  not  in  any  cause,  which 
are  presented  to  the  Lord  Chancellor,  shall  be  marked  with  the 

^  See  Lord  Shipbrooke  v.  Lord  Hinchinbrooke,  IS  Yes.  394 ;  Garratt  v.  Nib- 
loek,  5  Beav.  143. 

'  Many  of  these  applications,  as  we  have  before  seen,  are  now  made  in  cham- 
bers. 

'  Where  an  order  to  stay  proceedings  in  a  cause  pending  in  this  Court  is  prop- 
er, the  party  must  apply  to  the  Court  by  petition.  Dyckman  v.  Kernochan,  2 
Paige,  26.  And  maintenance  will  be  allowed  to  an  infant,  out  of  the  capital  of 
his  estate,  upon  petition  without  bill.  Matter  of  Bostwick,  4  John.  Ch.  102.  A 
petition  is  the  proper  process  to  affect  a  fund  in  Equity,  when  no  other  parties 
are  to  be  brought  in  to  litigate  the  questions  presented  by  it  than  such  as  are  or 
ought  to  have  been  parties  to  the  original  bill.  Hayes  v.  Miles,  9  Gill  &  John. 
193.  It  is  not,  however,  all  cases  in  which  a  petition  is  the  proper  course  to  reach 
a  fund  in  Court.  lb.  See  Tally  v.  Tally,  2  Dev.  &  Bat  £q.  385  ;  ex  parte  Quack- 
enboss,  3  John.  Ch.  408. 

*  Goodale  v.  Gawthorn,  1  Mac.  &  Gor.  319. 
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title  of  one  of  the  Vice-Chancellor's,  and  shall  thenceforth  be  at- 
tached to  such  Vice-Chancellor's  Court,  unless  removed  there- 
from by  any  special  order  of  the  Lord  Chancellor." 

The  foregoing  Orders  determine  before  what  Judge  of  the  Court 
any  interlocutory  application  should  be  made  during  the  sittings 
of  the  different  Courts.  During  the  vacations  the  strictness  of 
these  rules  is  relaxed,  for  the  15th  Order  of  the  5th  of  May,  1837, 
directs,  "  That  in  the  interval  between  the  close  of  the  sittings 
after  any  Term,  and  the  commencement  of  the  sittings  before  or 
at  the  beginning  of  the  next  ensuing  Term,  applications  for  spe- 
cial orders  may  be  made  to  any  Judge  of  the  Court,  in  the  same 
manner  as  if  those  orders  had  not  been  made ;  but  that  the  orders 
which  shall  be  made  in  any  such  interval  by  the  Lord  Chancellor, 
or  by  the  Master  of  the  Rolls,  or  by  the  Vice-Chancellor,  shall,  if 
not  made  by  the  Judge  to  whom  the  application,  if  made  during 
the  ordinary  sittings  of  the  Court,  would  have  been  made  pursu- 
ant to  the  directions  contained  in  these  orders,  be  marked  as  hav- 
ing been  made  for  such  Judge,  and  shall,  in  the  future  proceedings 
of  the  cause,  be  deemed  to  be  the  order  of  such  Judge  iu  all 
respects  save  this,  tliat  no  order  iso  made  by  one  Judge  for  another, 
under  the  circumstances  aforesaid,  shall  be  reheard  for  the  pur- 
pose of  being  discharged,  or  varied  otherwise  than  by  the  Lord 
Chancellor." 

This  last  Order  was  made  before  the  two  additional  Vice-Chan- 
cellors  were  created,  but  an  Order  of  the  5th  of  August,  1842, 
extends  the  benefit  of  its  provisions  to  all  the  Judges,  directing, 
**  That  the  said  15th  Order  of  the  said  5th  of  May,  1837,  shall 
extend  to  applications  for  special  orders  to  be  made,  in  the  inter- 
val therein  mentioned,  to,  and  also  to  orders  to  be  made  in  such 
interval  by,  any  Judge  of  the  Court  of  Chancery  as  the  Court  is 
now  constituted ;  and  that,  subject  to  the  provisions  of  the  said 
15th  Order  of  the  6th  of  May,  1837,  the  said  5th  Order  of  the  11th 
of  November,  1841,  shall  not  extend  to  applications  and  orders  to 
be  made  in  such  interval  as  aforesaid." 
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Section  II. 
By  Motion. 

A  MOTION  is  an  application  either  by  a  party  to  the  suit,  or  his 
counsel,  not  founded  upon  any  written  statement  addressed  to  the 
Court.^ 

A  motion  may  be  made  by  or  on  behalf  of  any  of  the  parties  to 
the  record,  provided  such  party  is  not  in  contempt  ;2  it  is  not  usual 
for  an  individual,  who  is  not  a  party  to  the  record,  to  be  heard  to 
make  an  application  by  motion  ;  thus  it  has  been  held,  that  when 
a  receiver  has  occasion  to  apply  to  the  Court,  he  must  do  so  by 
petition ;  but  where  the  notice  of  motion  shows  the  title  of  the 
applicant,  no  long  statement  of  facts  is  necessary  for  that  purpose ; 
it  seems  that  a  person  not  a  party  to  the  suit  may  apply  by  mo- 
tion.^ A  similar  privilege  is  conceded  to  a  person  who  is  quasi  a 
party  to  the  record,  such  as  a  creditor  coming  in  under  a  decree, 
or  a  purchaser  of  an  estate  sold  by  order  of  the  Court, 

A  motion  is  either  of  course^  that  is,  for  an  order  which,  by  some 
standing  rule  or  known  practice  of  the  Court,  may  be  granted 
without  hearing  both  sides;*  or,  2dly,  special,  t.  e.,  for  an  order 

*  A  motioD  can  only  be  repeated  on  new  grounds,  and  not  upon  mere  addi- 
tional or  cumulative  papers.  Ray  v.  Conners,  8  £dw.  Ch.  478  ;  Fenton  v.  Lum- 
berman's Bank,  1  Clarke,  360;  Hofiman  v.  Livingston,  1  John.  Ch.  211. 

'  See  Johnson  v.  Pinney,  1  Paige,  646 ;  Rogers  v.  Paterson,  4  Paige,  450 ;  Lane 
V.  EUzey,  4  Hen.  &  Munf.  504  ;  1  Smith  Ch.  Pr.  (2d  Amer.  ed.)  62,  note  (a). 
'  Jones  V.  Roberts,  12  Sim.  189  ;  Earl  of  Portarlington  v.  Darner,  2  Phil.  264. 

*  The  term  ^*  order  of  course  "  is  frequently  used  as  if  it  were  confined  exclu- 
sively to  such  orders  as  are  drawn  up  by  the  subordinate  officers  of  the  Court, 
without  any  direct  application  to  the  Judge.  It  seems,  however,  that  the  term 
'*  order  of  course  "  is  not  thus  confined  in  its  meaning,  but  that  it  includes  any  or- 
der that  is  granted  by  the  Court  as  a  matter  of  course,  upon  the  Court  being  sat- 
isfied by  affidavit  of  the  truth  of  some  particular  facts,  specified  either  by  the 
General  Orders  or  practice  of  the  Court,  as  the  foundation  of  such  an  order.  As 
the  term  **  order  of  course  "  is  used  in  the  General  Orders,  the  precise  meaning 
of  it  may  be  important  By  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  all  motions,  rules,  orders,  and  other  proceedings  made  and  direct- 
ed at  chambers,  or  on  rule  days  at  the  clerk's  office,  whether  special  or  of  course, 
shall  be  entered  by  the  clerk  in  an  order  book,  to  be  kept  at  the  clerk's  office,  on 
the  day  when  they  are  made  and  directed,  —  which  book  shall  be  open  at  all  of- 
fice hours,  to  the  free  inspection  of  the  parties  in  any  suit  in  Equity,  and  their 
solicitors.  And  except  in  cases  where  personal  or  other  notice  is  specially  re- 
quired or  directed,  such  entry  in  the  order  book  shall  be  deemed  sufficient  notice 
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which  is  not  a  mere  matter  of  course  and  can  only  be  granted 
under  special  circumstances,  or  upon  notice  dulj  served  upon  the 
opposite  party. 

A  motion  of  course  requires  ^  no  notice,  as  no  opposition  will  be 
allowed  to  it,^  but  if  it  is  obtained  upon  a  false  suggestion,  it  maj 
be  set  aside  upon  application  hj  special  motion. 

It  is  to  be  observed,  that  many  orders  which  are  obtained  upon 
motions  of  course,  can  also  be  obtained  upon  petitions  of  course. 
The  expense,  however,  of  obtaining  an  order  of  this  kind,  upon 
petition  to  the  Chancellor,  has  rendered  the  practice  unusual. 
But  we  shall  hereafter  see  ^  that  great  facilities  are  given  for  the 
purpose  of  enabling  orders  of  this  kind  to  be  made  upon  petitions 
to  the  Master  of  the  Rolls ;  the  effect  of  which  is,  that  the  practice 
has  become  general  for  orders  of  course,  even  in  causes  attached 
to  the  Vice-Chancellors'  Courts,  to  be  granted  upon  petitions  ad- 
dressed to  the  Master  of  the  Rolls. 

Formerly,  although  motions  of  course  might  be  made  any  day 
in  term,  they  could  not  be  made  out  of  term,  except  on  a  seal  day. 
This  rule  has,  however,  been  abolished,  and  now  they  may  be 
made  out  of  term  as  well  as  in  term,  on  any  day,  whether  a  seal 
day  or  not.^ 

Those  motions  of  course,  which  are  granted  without  the  Court 
being  called  upon  to  investigate  the  truth  of  any  allegation  or 
suggestion  upon  which  they  are  founded,  are  not  now  usually 
mentioned  in  Court,  but  it  is  the  general  practice  for  the  counsel 

to  the  pardes  and  their  solicitors,  without  further  service  thereof,  of  all  orders, 
rales,  acts,  notices,  and  other  proceedings  entered  in  such  order  book,  touching 
any  and  all  the  matters  in  the  suits,  to  and  in  which  they  are  parties  and  so- 
licitors.   Rule  4. 

»  1  Newl.  143. 

'  Ibid,  and  see  Eyles  v.  Ward,  Mos.  255. 

'  See  post,  pp.  1710,  1711. 

*  Lord  Harborough  v.  Wartnaby,  1  Ph.  365 ;  see,  however,  Radbum  v.  Jervis, 

6  Beav.  357.    By  the  5th  Equity  Rule  of  the  United  States  Courts,  all  motions 

and  applications  in  the  clerk's  office  for  the  issuing  of  mesne  and  final  process  to 

enforce  and  execute  decrees ;  for  filing  bills,  answers,  pleas,  demurrers,  and  other 

pleadings ;  for  making  amendments  to  bills  and  answers ;  for  taking  bills  pro  con' 

fesso ;  for  filing  exceptions,  and  for  other  proceedings  in  the  clerk's  office,  which 

do  not  by  special  provision  require  any  allowance  or  order  of  the  Court,  or  of  any 

Judge  thereof,  shall  be  deemed  motions  and  applications  grantable  of  coarse  by  the 

clerk  of  the  Court    But  the  same  may  be  suspended,  or  altered,  or  rescimded  by 

any  Judge  of  the  Court,  upon  special  cause  shown.    See  Chancery  Rule  of  New 

Jersey,  XIV.  §  1. 
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to  sign  the  brief  or  motion  paper,  adding  the  date  to  the  signa- 
tures, and  to  hand  tliem  to  the  Registrar  in  Court,  who  enters 
them  in  his  book,  and  then  returns  the  brief  or  motion  paper, 
to  the  counsel.  After  an  order  of  course  has  been  obtained,  it 
ought  to  be  served  as  soon  as  possible  upon  the  party  intended  to 
be  affected  by  it,  or  his  solicitor ;  for  although  it  does  not  seem 
that  an  order  of  course  is  absolutely  no  order  until  it  is  served  (as 
it  has  been  contended),  yet  if  the  other  party  takes  a  step  before 
the  order  is  served,  that  step  being  in  itself  regular,  the  order 
which  had  been  obtained  and  not  served  cannot  afterwards  be 
acted  upon,  if  it  will  interfere  with  the  step  so  taken.^ 

The  brief  thus  signed  should  be  taken  to  one  of  the  clerks  of 
the  Registrars,  who  draw  up  orders  of  this  description.  It  is  left 
with  him  to  be  passed  by  the  Registrar,  who  signs  his  initials  at 
the  foot.  These  orders  are  passed  without  notice  to  the  other  side* 
The  fee  is  five  shillings,  payable  by  a  stamp.  The  order  when 
passed  is  left  with  the  clerk  of  the  entries.  There  is  a  general 
statutory  power  given  by  the  13  &  14  Vict.  c.  35,  s.  29,  in  the  fol- 
lowing words :  —  "It  shall  be  lawful  for  the  Master  of  the  Rolls 
and  the  Vice-Chancellor  respectively  to  discharge,  reverse  or  alter 
any  order  made  on  motion  or  petition  of  course,  by  any  other  of 
them,  or  by  the  Lord  Chancellor."  It  has  for  a  long  time  been 
the  practice  to  make  orders  of  course  upon  petition  at  the  Rolls 
in  causes  not  attached  to  that  Court,  and  upon  the  enactment  it 
was  necessary  to  move  at  the  Rolls  Court  to  discharge  orders  of 
this  description  made  in  causes  not  attached  to  the  Rolls  Court. 
Now,  by  the  26th  Order  of  November,  1850,  "  applications  to  dis- 
charge, reverse  or  alter  any  order  made  on  motion  or  petition  of 
course  by  the  Lord  Chancellor,  the  Master  of  the  Rolls,  or  one  of 
the  Yice-Chancellors,  are  to  be  made  to  the  Judge,  to  whom 
special  applications  in  the  cause  or  matter  in  which  such  order  is 
made  ought  to  be  made,  according  to  the  practice  of  the  Court, 
and  the  General  Order  applicable  thereto.^ 


A  special  motion  is  one  which  it  is  not  a  matter  of  course  to 
grant,  but  which  the  Court,  in  the  exercise  of  its  discretion,  may, 
on  the  facts  established  in  support  of  the  application,  either  grant 
or  refuse. 

^  Church  V.  Marsh,  2  Hare,  652. 

*  Cooper  V.  Knox,  15  Beav.  102;  Grearsley  v.  Gearsley,  19  Beay.  1. 
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Motions  of  this  description  may  be  made  either  ex  parte^  or 
upon  notice. 

When  they  are  made  ex  parte^  as  in  the  case  of  motions  for  a 
ne  exeat  regno^  or  for  an  injunction,  they  must  be  supported  by 
the  affidavit  of  the  party  applying  for  them,  and  by  such  collateral 
affidavits  as  may  be  necessary  to  make  out  a  sufficient  case  for  the 
interference  of  the  Court. 

The  object  of  motions  of  this  nature  is  generally  to  prevent  the 
performance  of  some  act  which,  if  performed,  might  be  produc- 
tive of  irreparable  injury. 

Ez  parte  motions  are  not  limited  to  the  ordinary  motion  days, 
but  may  be  made  to  the  Court  at  any  time  during  its  sittings ;  or, 
if  the  Court  be  not  sitting,  they  may  be  made  to  one  of  the  Judges, 
at  his  private  house.^  In  such  cases,  however,  care  must  be  taken 
to  make  the  motion  before  the  Judge  who  has  properly  the  cogni- 
zance of  the  cause,  unless  it  be  made  during  the  vacation.^ 

It  is  impossible  to  lay  down  any  clear  rule  defining  such  motions 
as  may  be  made  ex  parte^  and  distinguishing  them  from  such  as 
require  notice.  The  General  Orders  usually  state  with  respect  to 
any  application  to  be  made  under  their  provisions,  whether  it  re- 
quires notice  or  not ;  and  special  applications  concerning  the  pro- 
ceedings in  the  cause,  not  regulated  either  by  the  Oeneral  Orders, 
or  by  any  clearly-defined  rule  of  practice,  must  almost  always  be 
made  upon  notice.^ 

Where  an  order  is  made  by  which  a  particular  act  is  to  be  done, 
unless  the  other  party  shall  within  a  certain  time  show  cause  to 

>  By  the  6th  Equity  Rule  of  the  United  States  Courts,  all  motions  for  rules, 
orders,  and  other  proceedings,  which  are  not  grantable  of  course,  or  without 
notice,  shall,  unless  a  different  time  be  assigned  by  a  Judge  of  the  Court,  be 
made  on  a  rule  day,  and  entered  in  the  order  book,  and  shall  be  heard  at  the 
rule  day  next  after  that  in  which  the  motion  is  made.  And  if  the  adverse  party, 
or  his  solicitor,  shall  not  then  appear,  or  shall  not  show  good  cause  against  the 
same,  the  motion  may  be  heard  by  any  Judge  of  the  Court  ex  parte^  and  granted, 
as  if  not  objected  to,  or  refused,  in  his  discretion.  See  Chancery  Rule  of  New 
Jersey,  XIV.  §  1. 

'  See  ante,  p.  1694. 

'  Marshall  v,  Meilersh,  5  Beav.  496.  Notice  of  every  application  to  the  Court 
must  be  given  to  the  opposite  party,  in  case  he  has  appeared,  where  the  motion 
relates  to  any  matter  pending  in  Court,  or  where  a  final  order  is  sought,  orders 
for  time,  and  those  of  a  like  nature  only  excepted ;  otherwise  the  applicant  will 
only  be  entitled  to  an  order  nisL  Isnardv.  Cazeaux,  1  Paige,  89  ;  Hart  v.  Small, 
4  Paige,  551. 
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the  contrary,  (which  order  is  generally  termed  an  order  fiisij^  the 
party  obtaining  the  order  must,  after  the  expiration  of  the  time 
limited  by  the  order  nUij  if  no  cause  is  shown,  move  for  another 
order  to  confirm  the  previous  order  nisi  absolute.  The  motion,  in 
this  case,  requires  no  notice,  but  the  application  must  be  support- 
ed by  an  affidavit  to  prove  the  due  service  of  the  order  nm,  either 
upon  the  party  himself,  when  such  service  is  required  to  be  per- 
sonal, or  upon  his  solicitor,  where  personal  service  is  not  required 
or  has  been  dispensed  with. 

In  the  case  of  Dobede  v.  Edwards,^  an  order  was  made  that  a 
cause  should  stand  over,  with  liberty  to  the  plainti£f  to  amend 
within  a  month,  and,  on  his  making  default,  that  the  bill  should 
be  dismissed  with  costs.  The  plaintiff  made  default,  whereupon 
the  defendant  obtained  an  order  to  dismiss  without  notice,  and  it 
was  held  that  the  order  was  regularly  obtained  without  notice. 

When  the  application  to  be  made  to  the  Court  is  not  of  course, 
or  does  not  come  within  that  class  of  special  applications  which 
the  Court  permits  to  be  made  ex  partem  tlie  general  practice  re- 
quires that  a  statement  in  writing  of  the  terms  of  the  motion 
should  be  served  upon  the  adverse  party  or  his  solicitor,  a  certain 
number  of  days  before  the  day  on  which  the  motion  is  intended 
to  be  made.  This  statement,  in  writing,  is  termed  a  notice  of 
motion. 

Special  motions  not  requiring  notice,  and  not  likely  to  occupy 
much  time,  may  be  made  on  any  day  in  term,^  at  the  rising  of  the 
Court  after  the  causes  are  heard;  but  the  Court  generally  ap- 
points one  day  in  every  week,  during  term,  for  the  hearing  of 
motions  in  general ;  this  day  is  usually  Thursday,  except  it  hap- 
pens to  be  the  second  day  in  term,  or  the  last  day,  save  one,  of  the 
end  of  the  term ;  in  which  case,  as  the  first  and  last  days  of  term 
are  always  devoted  to  motions  only,  no  other  motion  day  is  ap- 
pointed in  the  weeks  in  which  those  days  occur. 

In  the  vacation,  the  only  regular  motion  days  are  —  the  seal 
days,  which  are  appointed  after  every  term  ;  and  no  special  motion 
requiring  notice  can  be  made  after  the  termination  of  the  last  seal 
after  term,  till  the  first  day  of  the  next  term,  or  the  first  general 
seal  before  it,  unless  upon  special  leave  of  the  Court  first  obtained, 
authorizing  the  party  to  give  notice  of  the  intended  motion  ;  when, 

^  11  Sim.  454. 

*  Chafiera  i;.  Baker,  5  De  G.,  Mac.  &  Gor.  4S2 ;  see  Murray  v.  Blatchford,  2 
WendeU,  221. 
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also,  a  special  motion  is  required  to  be  made  during  the  sittings  of 
the  Courts  after  term,  at  one  of  the  intervals  between  the  seals, 
or  when  during  term  a  motion  of  importance  is  required  to  be 
made  on  any  day,  not  being  the  first  or  last  day  of  term,  or  one  of 
the  days  usually  appropriated  to  motions,  special  leave  must  be 
obtained  to  give  notice  of  the  motion  for  that  day,  and  the  fact  of 
such  special  leave  having  been  obtained,  must  be  stated  in  the 
notice  of  motion. 

A  notice  of  motion  nmst  be  properly  entitled  in  the  cause  in 
which  the  application  is  to  be  made  :  ^  it  must  be  addressed  to  the 
solicitor  of  the  party  or  parties  intended  to  be  affected  by  it,  or  to 
the  party  himself  where  personal  service  is  intended ;  and  it  must 
bear  the  signature  of  the  solicitor,  or  firm  of  the  solicitor  of  the 
party  moving.  A  notice  of  motion  by  a  party  suing  or  defending 
in  formd  pauperis^  must  be  signed  by  the  solicitor  of  such  pauper.* 

It  must  state  the  day  on  which  the  motion  is  to  be  made,^  which, 
if  in  term,  may,  as  we  have  seen,  be  on  any  day  in  term ;  although, 
unless  the  application  is  a  mere  matter  of  course,  or  is  to  be  con- 
sented to,  it  cannot  be  made  till  one  of  the  days  appointed  for 
motions ;  out  of  term,  it  must  be  a  general  seal  day,  unless  special 
leave  has  been  obtained  to  give  the  notice  of  motion  for  another 
day.  The  notice,  however,  though  it  generally  expresses  the  day 
when  the  motion  is  to  be  made,  usually  adds,  ^^  or  as  soon  after  as 
counsel  can  be  heard.^^ 

It  is  to  be  observed,  that  whenever  a  motion  is  to  be  made  '^  by 
leave  of  the  Court^^  the  notice  ought  to  mention  that  it  is  so  made, 
otherwise  the  party  against  whom  it  is  to  be  made  may  disregard 
it* 

A  notice  of  motion  must  state  clearly  the  terms  of  the  order 
asked  for.^ 

The  Court  will  not,  ordinarily,  extend  the  order  made,  upon  a 
motion,  beyond  what  is  expressed  in  the  notice ;  as  where  the 
notice  was,  that  the  Court  would  be  moved  that  the  plaintiff  might 

>  Rowlatt  V.  Cattell,  2  Hare,  186. 

*  16th  Order  of  October/ 1842 ;  Perry  r.  Walton,  4  Beav.  452. 

'  Bodwell  r.  Wilcox,  2  Gaines,  104 ;  Anon.  1  John.  143 ;  Smith  Ch.  Pr.  (2d 
Am.  ed.)  64,  note  (a). 

*  Hill  V.  Rimell,  8  Sim.  6S2. 

*  Brown  v.  Robertson,  2  Phil.  173.  See  Alexander  v.  Easten,  1  Gaines,  152; 
Jackson  v.  Stiles,  1  Gowen,  134,  185,  note;  1  Smith  Gh.  Pr.  (2d  Am.  ed.)  64, 
note  (a). 
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be  put  into  possession,  and  a  receiver  appointed,  the  Court,  though 
the  defendant  did  not  oppose  the  motion,  would  not  direct  that 
nothing  should  be  receiyed  by  the  defendant  in  the  meantime ;  ^  it . 
is  therefore  necessary,  that  everything  the  party  wishes  to  be  ob- 
tained upon  his  motion  should  be  expressed  in  the  notice,  other- 
wise the  Court  will  not  grant  it. 

The  costs,  however,  of  a  motion  may  be  given,  though  they  are 
not  asked  for  by  the  notice.^ 

It  is  to  be  observed,  that  several  objects  may  be  included  in  the 
same  notice  of  motion ;  such  as  the  appointment  of  a  receiver, 
and  an  injunction  and  the  payment  of  money  into  Court ;  ^  or  the 
appointment  of  a  receiver,  and  payment  of  money  into  Court,  and 
the  production  of  papers.*  And  in  some  cases,  where  separate 
motions  are  made  for  two  objects,  which  might  have  been  obtain- 
ed by  one  motion,  the  Court  has  made  a  special  order,  directing 
the  party  making  such  motions  to  pay  the  extra  costs  occasioned 
by  the  irregular  proceeding.^ 

A  notice  of  motion  on  behalf  of  a  pauper  should  be  signed  by 
his  solicitor.^ 

A  motion  in  an  information  is  on  behalf  of  the  Attorney-Gren- 
eral,  and  not  on  behalf  of  the  relator.^ 

No  person  may  join  in  a  notice  of  motion  who  is  not  interested 
in  the  result  of  the  application  ;  and  so  strictly  is  this  rule  adhered 
to,  that  where  the  name  of  an  uninterested  party  is  inserted  in  the 
notice,  with  the  names  of  others  who  are  entitled  to  apply,  the 
Court  has  refused  the  whole  motion.^ 

If  it  is  intended,  upon  making  the  motion,  to  read  any  affidavits 
which  have  been  already  filed  in  the  cause,  such  intention  ought, 
in  strictness,  to  be  mentioned  in  the  notice  of  such  motion,  other- 
wise the  respondent  wotild  not  have  any  intimation  that  such  affi- 
davits were  to  be  read,  the  rules  of  the  Court  not  requiring  him 
to  search  for  affidavits  further  back  than  the  date  of  the  notice  of 

*  Prac.  Reg.  287. 

*  Clark  V,  Jacques,  11  Beav.  623 ;  Buller  v,  Gardiner,  12  Beav.  525.  See 
Crippen  V,  iDgersoU,  10  Wend.  603;  Bates  r.  Loomis,  5  Wend.  78. 

*  Lnmsden  v.  Eraser,  MSS.  V.  C.  Not.  1837. 

*  Brown  v.  Keating,  MSS.  Rolls,  July,  1840. 

*  Hawke  v,  Kemp,  8  Beav.  288. 

*  Perry  v.  Walker,  4  Beav.  452. 

'  Attorney-General  v.  Wright,  8  Beav.  447. 

*  Folland  v.  Lamotte,  10  Sim.  486. 


BY  MOTION.  1708 

motion.  But  though,  in  strictness,  the  affidavits  ought  to  be  men- 
tioned in  the  notice  of  motion,  a  separate  notice  of  the  intention 
of  the  mover  to  read  them,  duly  served,  "^ill  be  sufficient.^ 

All  notices  of  motion  for  any  process  of  contempt  or  commit^ 
ment  must  be  served  personally  upon  the  party  to  be  afifected  by 
it,  unless  an  order  had  been  previously  obtained  for  substituted 
service. 

If  any  of  the  persons  upon  whom  the  notice  of  motion  is  sought 
to  be  served  should  be  out  of  the  jurisdiction  of  the  Court,  leave 
must  be  obtained,  upon  special  application,  before  service  upon 
them  can  be  effected. 

The  3d  Order  of  April,  1842,  provides  for  the  case  of  a  defend- 
ant who  has  not  appeared  within  due  time,  and  directs,  that  ^^  The 
plaintiff  shall,  without  special  leave  of  the  Court,  be  at  liberty  to 
serve  any  notice  of  motion  or  other  notice  or  any  petition,  person- 
ally, or  at  the  dwelling-house  or  office  of  any  defendant  who,  hav- 
ing been  duly  served  with  sttbpasna  to  appear  to  and  answer  the 
bill,  shall  not  have  caused  an  appearance  to  be  entered  by  his  own 
solicitor  or  in  person,  at  the  time  for  that  purpose  limited  by  the 
General  Orders  of  the  Court."  The  service  of  a  subpama  has 
been  abolished,  but  probably  the  same  practice  will  prevail  with 
respect  to  the  service  of  a  copy  of  a  bill. 

If  personal  service  upon  the  party  is  not  necessary,  a  notice  of 
motion  may  be  served  upon  his  solicitor.^  And,  as  we  have  seen 
in  the  44th  Order  of  1828,  whenever  a  person  who  is  not  a  party 
appears  in  any  proceeding,  service  upon  the  solicitor  in  London  by 
whom  such  party  appears,  whether  such  solicitor  acts  as  principal 
or  agent,  shall  be  deemed  good  service,  except  in  matters  of  con- 
tempt requiring  personal  service.^ 

By  the  47th  Article  of  the  16th  Order  of' May,  1845,  "There 
must,  unless  the  Court  gives  special  leave  to  the  contrary,  be  at 
least  two  clear  days  between  the  service  of  a  notice  of  motion,  and 
the  day  named  in  the  notice  for  hearing  the  motion,  and  at  least 

'  In  New  York,  copies  of  every  petition,  affidavit,  &c.,  upon  which  the  motion 
was  founded,  were  required  to  be  served,  together  with  the  notice  of  the  motion. 
Isnard  v.  Cazeaux,  I  Paige,  39 ;  Rule  89,  in  Chancery ;  Brown  v.  Ricketts,  2 
John.  Ch.  425.  As  to  scandal  and  impertinence  in  papers  prepared  for  making 
or  opposing  a  motion,  see  Powell  v.  Kane,  5  Paige,  265  ;  ante,  p.  1689,  note. 

•  Ante,  p.  428  et  seq. 

'  The  respondents  in  a  charity  petition  are  parties  to  it,  and,  therefore,  not 
within  this  order.    In  re  Willougby's  Charity,  6  Sim.  18. 
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two  clear  days  between  the  service  of  a  petition  and  the  daj  ap- 
pointed for  hearing  the  petition,  but  in  the  computation  of  such 
two  clear  dajs,  Sundays  and  other  days  on  which  the  offices  are 
closed,  except  Monday  and  Tuesday  in  Easter  week,  are  not  to  be 
reckoned."  ^ 

By  the  5th  Order  of  May,  1845,  "  The  several  offices  of  the 
Court,  except  the  office  of  the  Accountant-General  and  of  the 
Masters  in  ordinary  and  Taxing  Masters,  are  to  be  open  on  every 
day  of  the  year  except  Sundays,  Good-Friday,  Monday  and  Tues- 
day in  Easter  week,  Christmas-Day,  and  all  days  appointed  by 
proclamation  to  be  observed  as  days  of  general  fast  or  thanks- 
giving." 

In  addition  to  the  days  during  which  the  other  offices  of  the 
Court  are  closed,  the  offices  of  the  Accountant-General,  Masters 
in  ordinary,  and  Taxing  Masters  are  closed  in  vacations.  For  by 
the  6th  Order,  "  The  offices  of  the  Accountant-General  and  of  the 
Masters  in  ordinary  and  Taxing  Masters  are  to  be  open  on  every 
day  of  the  year,  except  the  day  specified  in  Order  5,  and  except 
during  vacations."  * 

By  the  7th  Order  the  offices  of  the  Vacation  Master  in  ordinary, 
and  of  the  Vacation  Taxing  Master,  are  to  be  open  during  the  vaca- 
tions on  every  day  except  the  day  specified  in  Order  5. 

Service  of  a  notice  of  motion  is  effected  by  delivering  a  true 
copy  of  the  notice  to  the  individual  on  whom  the  service  is  made, 
who,  if  the  service  be  not  personal,  is  the  solicitor  of  the  party. 

The  individual  who  serves  the  notice  should,  after  serving  it, 
make  an  affidavit  of  the  service,  to  be  used  in  case  the  party  served 
should  not  appear  when  the  motion  is  made.  And  it  is  to  be  ob- 
served, that,  in  an  affidavit  of  this  nature,  it  is  not  enough  to  say 
that  notice  was  given,  or  the  copy  delivered  to  the  party's  solicitor, 

^  By  the  22d  Order  of  October,  1842,  the  notice  must  be  served  before  eight 
o'clock  in  the  evening.  Newton  v,  Chorlton,  10  Hare/ App.  31 ;  Hart  v.  Talk,  6 
Hare,  611.     See  Yandenburgh  v.  Van  Rensselear,  6  Paige,  147. 

*  For  the  length  of  the  vacations  in  general,  see  ante,  p.  417;  but  it  may 
here  be  observed,  that  the  term  *^  vacation,"  as  applied  to  the  office  of  the  Ac- 
countant-General, has  a  slightly  different  meaning  to  what  it  has  when  applied  to 
the  other  offices.  For  the  9th  of  the  same  Orders  directs,  **  That  the  vacations 
in  the  office  of  the  Accountant-General  are  to  be  the  same  as  in  the  other  offices, 
except  as  to  the  long  vacation,  which  in  that  office  is  to  commence  and  terminate 
on  such  day  as  the  Lord  Chancellor  shall  every  year  direct."  By  the  10th  of  the 
same  Orders  power  is  given  to  the  Lord  Chancellor  to  order  the  offices  to  be 
closed  on  particular  days,  and  to  vary  the  periods  of  vacation. 
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but  his  name  should  be  expressly  mentioned,  that  it  may  appear, 
with  certainty,  to  whom  notice  was  given,  and  it  must  say  —  ^^  No- 
tice in  writing"  or  words  to  that  eflFect.^ 

The  affidavit  of  service  ought  to  be  made  and  filed  before  the 
notice  is  made,  and  an  officer  should  be  in  Court  when  the  notice 
is  made ;  it  may,  however,  be  filed  afterwards,  but  no  order  will 
be  drawn  up  on  affidavit  of  service  of  motion  or  petition,  unless 
it  be  made  and  filed,  at  the  latest  before  the  rising  of  the  Court 
on  the  day  on  which  the  application  is  made.^ 

Where  a  motion  is  intended  to  be  made,  upon  notice,  against  a 
defendant  who  has  not  appeared,  and  whose  time  for  appearance 
has  not  arrived,  leave  to  serve  such  notice  upon  him  personally, 
must  be  first  obtained  from  the  Court,  and  mentioned  in  the  no- 
tice of  motion.^ 

According  to  the  general  rule  of  the  Court,  upon  motion  or  seal 
days,  the  Judge  calls  upon  each  counsel  in  Court,  in  turn,  accord- 
ing to  their  seniority,  to  move,  and  each  counsel,  when  called 
upon,  has  a  right  to  make  two  motions  before  the  next  counsel  is 
called  upon.  If,  upon  going  through  the  bar,  all  the  motions  are 
not  exhausted,  the  same  process  is  gone  through,  toties  quotieSj  till 
all  the  motions  are  disposed  of. 

If  a  counsel  is  unable  to  make  a  motion,  of  which  notice  is 
given,  on  the  day  named,  ^^  or  as  soon  after  as  counsel  can  be 
heard,"  he  may  save  his  notice  of  motion  till  the  next  seal  or  mo- 
tion day ;  but  if  he  omits  either  to  make  the  motion  or  to  save  it, 
the  opposite  party  may,  at  the  termination  of  the  seal  or  at  the 
next  seal,  apply  for  his  costs  of  the  motion. 

A  motion  is  made  by  the  counsel  to  whom  it  is  intrusted,  who 
in  making  it  reads  the  notice  of  motion,  and  the  affidavits  filed  on 
behalf  of  the  party  for  whom  the  motion  is  made.  It  is  to  be  ob- 
served, however,  that  he  cannot  read  any  affidavits  filed  before  the 
date  of  his  notice  of  motion  unless  notice  of  his  intention  to  read 
them  has  been  duly  served  on  the  opposite  party ;  ^  nor  can  he 
read  any  affidavit  which  has  not  been  filed  sufficiently  long  before 
the  motion  is  made  to  enable  the  other  side  to  take  a  copy  of  it.^ 

1  Hind.  452 ;  Prac.  Reg.  9 ;  but  see  M'Cauley  v.  Collier,  1  Yes.  jr.  141. 
'  Lord  Milltown  v.  Stuart,  S  Sim.  84. 

*  Hill  V.  Rimell,  2  M.  &  C.  641. 

*  Ante,  p.  1708. 

*  Where  original  papers  are  used  in  opposition  to  an  application,  which  is  de- 
TOL.  III.  143 
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And  here  it  may  be  remarked,  that  it  is  the  duty  of  the  solicitor 
for  the  party  against  whom  a  motion  is  to  be  made  to  search  the 
Affidavit  Office  up  to  the  morning  of  the  day  on  which  the  motiou 
is  to  be  made,  to  ascertain  whether  any  affidavits  have  been  filed : 
he  need  not,  however,  carry  this  search  back  beyond  the  day  of 
the  date  of  the  notice.^  The  same  thing  must  be  done  by  the 
solicitor  for  the  party  making  the  motion,  in  order  to  ascertain 
whether  affidavits  have  been  filed  on  the  other  side.  If  the  motion 
is  not  made  on  the  day  named  in  the  notice,  a  party  filing  a  fur- 
ther affidavit  ought  to  give  notice  of  his  having  done  so  to  the 
opposite  party,  or  else  he  should  furnish  him  with  a  copy  of  the 
affidavit  so  filed  .^ 

It  appears  that  if  one  party  gives  notice  of  his  intention  to 
read  an  affidavit  but  declines  so  to  do,  the  other  side  may  read  the 
affidavit.^ 

If  an  affidavit  which  has  been  filed  upon  or  in  answer  to  a  mo- 
tion requires  an  answer,  but  it  has  been  filed  so  recently  that  an 
affidavit  in  answer  cannot  be  procured,  the  party  afifected  by  it 
should,  if  he  be  the  party  moving,  save  his  notice  of  motion  till  a 
future  day ;  or  if  he  be  the  respondent,  he  should  ask  that  the 
motion  should  stand  over,  in  order  that  he  may  file  another  affi- 
davit. 

We  have  seen  that  powers  are  now  given,  enabling  parties  in 
any  cause  to  obtain  the  evidence  of  witnesses  upon  motions  and 
petitions  in  the  same  manner  as  upon  the  hearing  of  a  cause.^ 
To  enable  a  party  to  the  cause  to  act  upon  this  power,  application 
for  that  purpose  should  be  made  before  the  motion  is  brought  on.^ 

When  the  counsel  who  makes  the  motion  has  concluded,  he  is 
followed  by  his  junior,  if  he  has  one,  after  which  the  counsel  in 
opposition  to  the  motion  are  heard.  The  counsel  for  the  party 
moving  has  then  the  right  of  reply,  after  which  the  Court  pro- 
nounces its  decision. 

nied,  the  party  using  such  papers  must  file  thenif  so  that  the  adverse  party  can 
obtain  copies  thereof.    Bloodgood  v.  Clark,  4  Paige,  574. 

»  Ante,  p.  1702. 

'  Clement  v.  Griffith,  C.  P.  Cooper's  R«p.  470;  so  also  Bent  r.  Reynolds,  M. 
R  June,  1838,  ibid. 

'  Cauty  V,  Houlditch,  14  Sim.  75. 

«  15  &  16  Vict.  c.  86,  s.  40,  ante,  p.  895 ;  and  see  d6th  Order  of  August,  1852, 
ante,  p.  897. 

*  Smith  V,  Swansea  Dock  Company,  9  Hare,  Appx.  20. 
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In  deciding  upon  a  motion,  the  Court  sometimes  extends  its 
order  to  the  costs  of  it ;  that  is,  if  it  dismisses  it,  it  frequently  dis- 
misses it  with  costs,  and  as  we  have  already  seen,  it  will  grant  it 
with  costs,  though  the  costs  have  not  been  specifically  mentioned 
in  the  notice  of  motion.^ 

When  no  order  is  made  respecting  the  costs  of  a  motion,  they 
become  subject  to  the  rules  already  pointed  out  with  reference  to 
"  costs  in  the  cause.^^  * 

If  a  party  who  is  not  interested  in  the  result  of  a  motion  is 
served  with  the  notice  of  motion,  he  will  be  entitled  to  the  costs  of 
appearing.^     - 

It  may  be  mentioned  in  this  place,  that  in  some  cases,  where  a 
party  succeeds  in  his  motion,  he  will  be  ordered  to  pay  the  costs  of 
it ;  thus,  where  he  applies  for  an  order  which  is  for  his  own  bene- 
fit, he  will,  in  general,  be  ordered  to  pay  all  the  other  parties  their 
costs  occasioned  by  the  application. 

By  an  Order  of  the  6th  August,  1818,*  it  is  directed,  "  That  if  a 
party  gives  notice  of  motion  and  does  not  move  accordingly,  he 
shall,  when  no  affidavit  isfiled^  pay  to  the  other  side  forty  shillings 
costs,  upon  production  of  the  notice  of  motion  ;  but  that,  when  an 
affidavit  is  filed  by  either  party,  the  party  giving  such  notice  of 
motion  and  not  moving,  shall  pay  to  the  other  side  costs,  unless 
the  Court  shall  direct,  upon  production  of  the  notice  of  motion, 
what  sum  shall  be  paid  for  costs."  ^ 

Under  this  Order,  if  a  motion  is  not  made  according  to  the 
notice,  the  respondent  must  apply  to  the  Court  for  his  costs,  ac- 
cording to  the  terms  of  it ;  and  the  costs  cannot  be  granted  unless 

*  Ante,  p.  1702;  Jones  v.  Batten,  10  Hare,  Appx.  11 ;  Newton  v.  Chorlton,  10 
Ebre,  Appz.  S2.  See  Kane  v.  Van  Yranken,  5  Paige,  62 ;  Seebor  v.  Hess,  5 
Paige,  85. 

'  Ante,  p.  1459.  See  Rogers  v.  Rogers,  2  Paige,  459  ;  Wilkinson  v.  Hensliaw, 
4  Paige,  257.  If  a  party  succeeds  in  a  motion,  and  obtains  an  order  for  costs, 
and  no  direction  is  given  as  to  them,  and  he  obtains  a  general  decree  for  costs,  he 
shall  be  allowed  costs  of  the  motion.  Stafford  v,  Bryan,  2  Paige,  45.  But  this 
role  does  not  apply  if  the  motion  be  granted  as  a  mere  matter  of  favor,  or  to  re- 
lieve the  applicant  from  the  consequences  of  his  own  default.  lb.  Costs  should 
not  be  taxed  upon  overruling  or  sustaining  a  motion  to  dissolve  an  injunction. 
Bamett  v,  Spencer,  2  Hen.  k  Munf.  7. 

'  Heneage  r.  Aiken,  1  J.  &  W.  877. 

*  1  Swanst.  128 ;  3  Mad.  SI  8. 

*  See  Green  v.  Meares,  14  Sim.  526,  where  notice  of  an  intention  to  read  an 
affidavit  had  been  given.    See  Blake  v.  Blake,  2  Hogan,  190. 
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the  notice  is  mentioned  to  the  Court :  nor  will  the  order  for  costs 
be  drawn  up,  unless  the  notice  is  produced  to  the  Registrar.^ 

It  is  to  be  observed,  that  an  order  for  the  costs  of  an  abandoned 
motion  will  not  be  made  after  the  bill  has  been  dismissed  for  want 
of  prosecution.* 

Where  an  order  for  the  payment  of  the  costs  of  an  abandoned 
motion  has  been  made,  under  the  above  Order,  a  renewed  motion, 
to  the  same  effect  as  the  abandoned  motion,  cannot  be  made  till 
the  costs  have  been  paid.^ 

The  costs  of  an  abandoned  motion  should  be  applied  for  at  the 
motion  day  next  after  that  ou  which  the  abandoned  motion  should 
have  been  made.  It  will  be  recollected  that  the  Court  may  order 
direct  payment  of  a  sum  in  gross  in  lieu  of  taxed  costs,  and  direct 
by  whom  and  to  whom  such  sum  is  to  be  paid.  We  have  seen, 
that,  if  any  party  is  dissatisfied  with  the  decision  of  the  Master  of 
the  Rolls  or  a  Vice-Chancellor,  he  may  apply  by  motion  to  the 
Court  of  Appeal  to  discharge  or  vary  the  orders.* 


Section  III. 
By  Petition. 


A  petition  is  the  request  of  a  person  in  writing,  directed  to  the 
Chancellor  or  Master  of  the  Bolls,  showing  some  matter  or  cause 
whereupon  the  petitioner  prays  some  direction  or  order.* 

Certain  petitions  are  of  course,  and  are  subject  to  some  regula- 
tions hereinafter  stated.  With  respect  to  all  other  petitions,  they 
are  either  what  are  called  cause  petitions,  that  is  to  say,  they  are 
instituted  in  a  cliuse  and  presented  either  by  a  party  to  the  cause, 
or  by  some  person  who  has  a  right  to  present  a  petition  in  the  cause, 
or  they  are  in  a  matter  or  under  an  Act  of  Parliament.  The  6th 
Order  of  11th  November,  1841,  directs,  with  respect  to  these  later 
petitions,  "  That  all  petitions  not  in  any  cause,  which  are  pre- 

*  Withey  v.  Haigh,  8  Mad.  487. 

'  Farquharson  v.  Pitcher,  4  Russ.  510 ;  Warner  v.  Armstrong,  4  Sim.  140 ;  and 
see  Lewis  v.  Armstrong,  8  M.  &  K.  69. 

'  Bellchamber  v.  Giani,  8  Mad.  550.  See  ante,  1696,  note ;  Bay  t7.  Conner,  8 
Edw.  Ch,  478. 

*  Ante,  p.  1551.  •  Har.  (ed.  NewL)  417. 
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sented  to  the  Lord  Chancellor,  are  to  be  marked  with  the  title  of 
one  of  the  Vice-Chancellors,  and  are  thenceforth  to  be  attached  to 
such  Vice-Chancellor's  Court,  unless  removed  therefrom  by  a 
special  order  of  the  Lord'  Chancellor."  All  petitions  intended  to 
be  heard  by  the  Lord  Chancellor,  or  one  of  the  Vice-Chancellors, 
are  presented  to  and  answered  by  the  Lord  Chancellor ;  those  in- 
tended to  be  heard  by  the  Master  of  the  Bolls  are  presented  to 
and  answered  by  him. 

Petitions  may  be  presented,  either  in  a  cause  or  in  a  matter 
over  which  the  Lord  Chancellor  or  the  Court  of  Chancery  has 
jurisdiction  under  some  Act  of  Parliament  or  other  special  au- 
thority.^ 

In  general,  a  petition  cannot  be  presented  in  a  cause  till  the  bill 
has  been  filed.  The  case  of  a  plaintiff  petitioning  to  sue  informd 
pauperis.^  appears  to  form  an  exception  to  this  rule.^  Petitions  are 
either  what  are  called  special  petitions  or  petitions  of  course. 
Special  petitions  will  be  first  considered. 

A  cause  petition  must  be  properly  entitled  in  the  cause  in  which 
it  is  presented,  and  must,  when  not  for  a  matter  of  course,  be  ad- 
dressed to  the  Judge  to  whom  the  cause  is  attached.' 

The  petition  states  by  whom  the  petition  is  presented,  and  the 
particulars  of  the  case,  and  concludes  with  praying  the  Court  to 
make  the  order  required. 

Brevity  and  form  are  th^  two  things  chiefly  to  be  observed  in 
drawing  petitions,  to  which  may  be  added  care  to  avoid  scandal  or 
impertinence,  for  which  a  petition,  as  well  as  any  other  proceed- 
ing, may  be  referred. 

A  petition  must  be  fairly  written  upon  paper,  but  it  need  not 
be  written  upon  parchment.^  Except  it  be  for  a  rehearing  or 
appeal,  it  is  not  signed  by  counsel,  nor  need  it.be  prepared  by 
one ;  but  by  the  120th  Order  of  May,  1845,  the  Taxing  Master 

^  Wben  a  lunatic  is  interested  in  the  funds  in  a  cause,  a  petition  respecting 
them  may  be  presented  to  the  Vice-Chancellor  before  whom  the  cause  is,  and  not 
necessarily  to  the  Lord  Chancellor  in  Lunacy ;  Yolans  v.  Carr,  2  De  G.  &  Sm. 
242  ;  Da  vies  r.  Davies,  2  De  G.,  Mac.  &  Gor.  bl\  Re  Berry,  18  Beav.  455. 

'  Har.  (ed.  NewL)  417.  A  guardian  may  also  be  appointed  for  an  infant  an^ 
maintenance  allowed,  on  petition,  without  bill  filed.  See  Matter  of  Bostwick, 
4  John.  Ch.  102 ;  Ex  parU  Salter,  3  Bro.  C.  C.  500 ;  Ex  parte  Mountfort,  15 
Vesey,  445. 

'  Ante,  p.  1694. 

*  Petitions  must  be  sworn  to.    Anon.,  Hopk.  101 ;  Matter  of  Christie,  5  Paige, 

242. 
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is  directed  to  allow  in  taxation  between  party  and  party  the 
costs  of  such  petitions  as  appear  to  have  been  proper  to  be  set- 
tled by  counsel. 

Petitions  addressed  to  the  Lord  Chancellor  must  be  left  with  his 
principal  secretary,  who,  if  it  is  not  for  a  matter  of  course,^  will 
procure  it  to  be  answered  by  means  of  a  memorandum,  written  at 
the  foot,  and  signed  by  his  Lordship,  directing  all  parties  con- 
cerned to  attend  before  him  on  the  next  day  of  petitions,'  unless 
upon  previous  application  either  to  his  Lordship,  or  a  Vice-Chan- 
cellor,  permission  has  been  given  to  have  the  petition  answered  for 
an  earlier  day.  When  the  petition  is  answered  it  is  taken  away, 
and  a  fair  copy  of  it  must  be  left  for  the  use  of  the  Judge. 

Petitions  addressed  to  the  Master  of  the  Bolls  must  be  left  with 
the  secretary  at  the  Bolls,  who  of  course  procures  it  to  be  an- 
swered in  the  same  manner  as  petitions  addressed  to  the  Lord 
Chancellor. 

With  respect  to  petitions  of  course  the  29th  Order  of  1833,  di- 
rects, that,  **  With  a  view  to  the  convenience  of  the  suitors  and 
their  solicitors,  and  for  the  purpose  of  diminishing  the  expense  of 
orders  on  petitions  of  course,  which,  according  to  the  practice  of 
the  Court,  may  be  presented  to  the  Master  of  the  Bolls,  one  of  the 
secretaries  of  the  Master  of  the  Bolls  shall,  upon  any  such  petition 
of  course,  (^except  upon  petitions  for  setting  down  causes  to  be  re- 
heardj')  which  shall  be  presented  to  his  Honor,  instead  of  answer- 
ing such  petitions  as  heretofore,  draw  up  the  orders  thereon  in 
such  form  as  the  Master  of  the  Bolls  shall,  from  time  to  time,  di- 
rect ;  every  such  order  to  be  signed,  as  passed^  with  the  initials  of 
such  secretary.  And  the  under-secretary  shall  enter,  or  cause  to 
be  entered,  every  such  order,  in  a  book  to  be  kept  at  the  Secre- 
tary's Office,  at. the  Bolls,  for  that  purpose,  and  shall  then  mark 
and  sign  such  order,  with  his  initials,  as  entered ;  and  that  the 
suitors  of  the  Court  and  their  solicitors  shall  have  access  to  the 

^  Petitions  for  matters  of  course  are  very  seldom  presented  to  the  Lord  Chan- 
cellor ;  but  if  they  are,  upon  his  Lordship's^/  being  obtained,  they  are  taken  to 
the  Registrar  who  draws  up  the  order. 

'  The  days  for  hearing  petitions  are  generally  appointed  in  the  seal  paper, 
issued  previously  to  and  ailer  each  term.  Where  two  petitions,  presented  in  the 
same  matter,  are  answered  on  the  same  day,  that  which  is  first  presented  is  en- 
titled to  precedence ;  Re  Brookman,  1  Mac.  &  Gor.  199 ;  and  parties  may  be 
added  as  co-petitioners  after  the  fiat  is  given ;  Maude  v.  Maude,  6  De  G.  &  Sm. 
418. 
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said  book,  during  office  hours,  without  the  payment  of  any  fee ; 
and  for  every  such  order  so  to  be  made  as  aforesaid,  there  shall  be 
paid  the  same  fees  as  have  hitherto  been  payable  in  respect  of  such 
petitions  as  aforesaid,  in  lieu  of  the  fees  on  such  petitions ;  and 
there  shall  also  be  paid  to  the  chief  secretary,  for  filing  every  such 
petition,  the  sum  of  one  shilUng ;  and  to  the  under-secretary  for 
entering  every  such  order,  the  sum  of  sixpence.  And  every  such 
order,  so  to  be  made  as  aforesaid,  shall  have  the  same  force  and 
effect  as  orders  of  course  passed  by  the  Registrars  now  have,  and 
without  the  payment  of  the  fees  heretofore  payable  on  such  orders 
at  the  Registrar's  Office ;  and  for  every  office  copy  that  may  be 
requii*ed  of  any  such  order,  there  shall  be  paid  to  the  chief  secre- 
tary (who  shall  mark  the  same  as  examined,  and  authenticate  it 
by  affixing  his  initials  thereto)  the  sum  of  sixpence  and  no  more 
for  making  the  same." 

All  petitions,  except  those  which  are  of  course,  require  service 
upon  the  adverse  party,  unless  there  is  no  other  party  interested 
in  the  matter,  as  in  the  case  of  petitions  for  the  transfer  or  sale  of 
stock,  or  the  payment  out  of  Court  of  money  standing  to  the  sepa- 
rate account  of  the  petitioner,  in  which  case  no  service  is  neces- 
sary.^ 

Two  clear  days  must  intervene  between  the  service  of  a  petition, 
and  the  day  appointed  for  hearing  it,  as  in  the  case  of  a  motion. 

Service  in  cases  which  do  not  require  personal  service,  is  effected 
by  delivering  a  copy  of  the  petition,  as  answered,  to  the  adverse 
solicitor,^  at  the  same  time  showing  him  the  original  petition  and 
answer  thereto. 

Personal  service  is  effected  by  delivering  a  copy  of  the  petition 
to  the  party,  and  showing  him  the  original  in  the  same  manner. 
If  the  petition  require  personal  service,  and  the  party  cannot  be 
found,  an  application  must  be  made  by  motion,  upon  affidavit,  for 
an  order  to  substitute  service,  by  leaving  a  copy  of  the  petition  at 
the  party's  dwelling-house,  or  place  of  abode,  with  one  of  the  fam- 
ily, or  upon  the  solicitor.^ 

Petitions  which  are  not  of  course  are  set  down  in  the  paper  of 
petitions  appointed  for  the  day,  and  are  called  on  in  their  regular 
order.   The  rules  with  regard  to  reading  affidavits  and  the  general 

^  Lambert  v.  Newark,  S  De  G.  &  Sm.  405  ;  Re  Wise,  5  De  G.  &  Sm.  415. 
'  See  the  manner  of  serving  notices  of  motion,  ante,  p.  1 703. 
•  2  Turn.  &  V.  229. 
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practice  upon  the  hearing  are  nearly  the  same  as  those  with  re- 
gard to  motions.^ 

If,  upon  the  hearing,  the  petitioner  does  not  appear,  the  petition 
will  be  dismissed  with  costs,  upon  the  production  by  the  respond- 
ent of  an  office  copy  of  an  affidavit  of  service  of  the  petition,  made 
by  the  person  upon  whom  it  was  served.^  On  the  other  hand,  if 
no  one  appears  against  the  petition,  an  order,  conformable  to  the 
prayer  thereof,  will  be  made  on  production  of  an  affidavit  of  the 
service  of  the  petition  upon  all  the  parties  interested,  provided  the 
case  justifies  the  order.  In  either  case,  the  affidavit  of  service 
must  be  made  and  filed  before  the  rising  of  the  Court  on  that 
day.^  Any  party  who  is  served  with  a  petition  has,  as  a  general 
rule,  a  right  to  the  costs  of  his  appearance.^ 

If  it  is  intended  to  enforce  the  performance  of  the  order  by 
process  of  contempt,  the  order  must  be  served  upon  the  party  to 
be  affected  by  it,  unless  a  special  order  has  been  obtained  to  au- 
thorize substituted  service.^  And  where  an  order  was  made  for 
the  payment  of  a  sum  of  money  by  two  solicitors,  who  were  in 
copartnership,  service  of  the  order  upon  one,  leaving  a  copy  at 
the  place  where  the  partnership  business  was  carried  on,  was  held 
not  to  be  sufficient  to  ground  a  proceeding  for  a  contempt.^ 

^  Ante,  p.  1 706.  In  New  Jersey,  when  a  petition  is  presented,  and  an  adverse 
party  has  a  right  to  be  heard  in  opposition,  the  usual  proceeding  is,  to  grant  a 
rule  or  order,  fixing  a  day  for  the  hearing  of  the  parties.  Copies  of  the  petition 
and  rule  are  served  on  the  opposite  party.  The  parties  are  then  at  liberty  to 
take  affidavits,  which  must  be  either  taken  upon  two  days'  notice,  or  else  copies 
served  on  the  adverse  party  at  least  four  days  before  the  day  of  argument.  Tlie 
matters  presented  by  the  petition  are  heard  upon  these  affidavits,  and  upon  them 
only.  The  petition  itself  is  no  evidence  of  the  facts  stated  in  it  They  must  all 
he  proved  aliunde.  No  answer  to  the  petition  is  required.  Crane  v.  Brigham,  3 
Stockt.  (N.  J.)  38;  Coxe  v  Halsted,  1  Green  Ch.  811 ;  State  Bank  v.  Bell,  3 
Halst.  Ch.  376. 

*  1  Smith,  76. 

*  Ante,  p.  1 704. 

*  Re  Stevens,  2  Phil.  772 ;  Re  Shrewsbury  School,  1  Mac.  &  Gor.  85. 

*  Hunter  v,  ,  6  Sim.  429.  See  Lorton  v.  Seaman,  9  Paige,  609.  A  per- 
sonal service  will  be  dispensed  with  where  the  party  cannot  be  found.  And 
where  an  order  is  served  upon  the  solicitor,  if  knowledge  of  such  service  is  brought 
home  to  the  party,  he  will  be  in  contempt  by  not  obeying  the  order,  in  the  same 
manner  as  if  it  had  been  served  upon  him  personally.  People  v,  Brower,  4  Paige, 
405.     See  Stafford  v.  Brown,  4  Paige,  860. 

*  Young  V.  Goodson,  2  Russ.  255.  An  order  for  payment  of  costs  is  several  as 
well  as  joint,  and  the  subpoena  may  be  served  upon  either  or  all,  ante,  p.  1522 ; 
flee,  however,  Brown  v.  Bobertson,  2  PhiL  1 73. 
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Tliere  does  not  seem  to  be  any  difference  in  the  process  of  con- 
tempt to  enforce  an  order  made  upon  motion,  or  petition,  from  the 
process  applicable  upon  decrees  and  decretal  orders.^ 

It  has  been  already  stated,  that  interlocutory  orders,  made  upon 
motion,^  may  be  altered,  varied  or  discharged  upon  motion  ;  and 
that  orders  of  course,  made  upon  petition,  may  be  discharged  by 
the  same  process ;  ^  but  after  an  order  made  upon  petition  has 
been  drawn  up,  leave  will  not  be  granted  to  amend  it,  without 
another  petition  being  presented,  praying  for  a  variation  of  the 
order.* 

Orders  made  ez  parte^  upon  petition,  may  also  be  discharged 
upon  motion,  where  the  application  is  made  on  the  ground  of 
irregularity.  The  rule  is,  however,  different  with  regard  to  or- 
ders made  upon  the  merits  of  a  petition  duly  heard,  which,  as.  we 
have  seen,  must  be  the  subject  of  a  regular  rehearing.*  When, 
however,  the  objection  to  the  petition,  and  the  ord^r  made  there- 
upon, was,  that  they  were  entitled  in  a  non-existing  cause,  the 
Court  discharged  the  order  on  motion.^ 

It  may  be  noticed  here,  that  an  order  made  by  a  branch  of  the 
Court,  which,  under  the  Orders  of  1837,  has  not  properly  jurisdic- 
tion over  the  cause,  must,  till  discharged,  be  treated  as  a  valid 
order,  and  the  party  served  with  such  order  is  not  at  liberty  to 
treat  it  as  a  nullity  by  obtaining  another  order  inconsistent  with 
it,  from  the  proper  branch  of  the  Court^ 

^  Ante,  p.  1054  et  $eq. 

*  See  Fanning  v,  Dunham,  4  John.  Ch.  35.     An  order  or  decree  bj  consent 
cannot  be  modified  or  Taried  in  an  essential  part  without  the  assent  of  both  par-  • 
ties  to  the  same.    Jjeitch  v.  Cumpston,  4  Paige,  476. 

'  Ante,  p.  1551. 

*  In  re  Marrow,  Cr.  &  Ph.  146. 
•IWd. 

*  West  V.  Smith,  3  Bear.  806. 

^  WilkJns  V.  Stevens,  10  Sim.  617;  Boddy  v.  Kent,  1  Mer.  361;  Chuck  v. 
Cremer,  2  Phil  118. 
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CHAPTER   XXXVIII. 

OP  INJUNCTIONS. 

Section  I.  —  Different  Sorts  of  Injunctions, 

Having  pointed  out,  in  the  last  Chapter,  the  general  nature  of 
interlocutorj  applications,  and  of  the  practice  arising  upon  them, 
it  will  be  convenient  to  direct  the  practitioner's  attention  to  appli- 
cations for  those  provisional  writs  and  orders  which  the  Court  has 
the  power  of  issuing,  for  the  purpose  of  restraining  a  party  from 
exercising  his  ordinary  rights  in  a  manner  productive  of  injury  to 
the  party  applying,  pending  a  litigation  in  the  cause.  These  are 
writs  of  injtmctionj  restraining  orders,  stop  orders  and  writs  of  ne 
exeat  regno^  the  three  former  being  restrictive  of  the  party's  right 
of  action  or  of  property,  and  the  last  of  the  right,  which  every 
British  subject  enjoys,  of  quitting  the  country  whenever  he  may 
be  disposed  to  do  so.^ 

A  writ  of  injunction  may  be  described  to  be  a  judicial  process, 
whereby  a  party  is  required  to  do  a  particular  thing,  or  to  refrain 
from  doing  a  particular  thing,  according  to  the  exigency  of  the 
writ ;  the  process,  however,  is  rather  preventive  than  restorative, 
though  it  is  by  no  means  confined  to  the  former  object.^ 

*  There  are  other  writs  issuing  out  of  the  Court  of  Chancery,  which,  however, 
do  not  come  within  the  description  of  writs  issued  upon  interlocutory  orders. 
These  are  writs  of  certiorari,  which  are  the  judicial  writs  issued  upon  a  bill  filed 
expressly  for  the  purpose  of  procuring  them,  and  writs  de  homine  repUgiando, 
Harr.  (ed.  Newl.)  562,  and  o£  supplicavU,  ibid.  563,  the  former  of  which  is  nearly 
obsolete ;  and  the  latter  of  which,  not  being  necessarily  returnable  in  Chancery, 
can  scarcely  be  said  to  belong  to  the  equitable  jurisdiction  of  the  Court  The 
present  section  will  be  devoted  to  the  consideration  of  the  practice  relating  to 
writs  of  injunction. 

■  Winnipissiogee  Lake  Co.  v,  Worster,  9  Foster  (N.  H.)  449 ;  VTashington 
University  w.  Green,  1  Maryl.  Ch.  Dec.  97 ;  2  Story  Eq.  Jur.  §  861,  §  862.  It 
seeks  to  prevent  a  meditated  wrong  more  often  than  to  redress  an  injury  already 
done.  It  is  not  confined  to  cases  falling  within  the  exercise  of  the  concurrent 
jurisdiction  of  the  Court ;  but  it  equally  applies  to  cases  belonging  to  its  exclusive 
and  to  its  auxiliary  jurisdiction.  2  Story  Eq.  Jur.  §  862 ;  Jeremy  on  Eq.  Juris. 
B.  3,  c.  2,  §  1,  p.  308.  The  most  common  sort  of  injunctions  is  that,  which  oper- 
ates as  a  restraint  upon  a  party  in  the  exercise  of  his  real  or  supposed  rights ; 
and  this  is  sometimes  called  the  remedial  writ  of  injunction.    The  other  sort, 
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Injunctions  are  either  provisional  or  perpetual :  provisional  in- 
junctions are  such  as  are  to  continue  until  the  coming-in  of  the 
defendant's  answer,  or  until  the  hearing  of  the  case ;  perpetual 
are  such  as  form  part  of  the  decree  made  at  the  hearing,  upon  the 
merits,  whereby  the  defendant  is  perpetually  inhibited  from  the 
assertion  of  a  right,  or  perpetually  restrained  from  the  commission 
of  an  act  which  would  be  contrary  to  equity  and  good  conscience.^ 
Injunctions  of  this  nature,  howeyer,  scarcely  come  within  the 
scope  of  the  present  Chapter,  —  the  object  of  which  is  chiefly  to 
point  out  the  case  in  which  the  Court  will  grant  this  writ  upon 
interlocutory  applications.^ 

Provisional  injunctions  have  been  heretofore  divided  into  two 
kinds,  common  and  special.     Common  injunctions  are  those  which 

commanding  an  act  to  be  done,  is  Bometimes  called  the  judicial  writ,  because  it 
issues  after  a  decree,  and  is  in  the  nature  of  an  execution  to  enforce  the  same : 
as,  for  instance,  it  may  contain  a  direction  to  the  party  defendant  to  yield  up,  or 
to  quiet,  or  to  continue,  the  possession  of  the  land,  or  other  property,  which 
constitutes  the  subject-matter  of  the  decree  in  favor  of  the  other  party.  2 
Story  £q.  Jur.  §  861 ;  Eden  on  Injunct  ch.  1,  (2d  Am.  ed.)  9  to  18.  An  in- 
junction is  a  secondary  process,  (except  it  be  for  the  prevention  of  torts,  or  in 
cases  affected  by  statute,)  and  must  be  asked  in  aid  of  some  primary  equity, 
which  must  be  disclosed  in  the  same  bill  that  prays  for  the  injunction.  Washing- 
ton V.  Emery,  4  Jones  £q.  (N.  C.)  29 ;  Patterson  v.  Miller,  4  Jones  £q.  (N.  C.) 
451.  Where  there  is  no  Equity  in  the  bill  there  can  be  no  injunction.  Smith 
V.  Lard,  28  Georgia,  585.  The  interdicts  of  the  Roman  law,  which  much  re- 
sembled the  injunctions  of  our  own  law,  were,  (1.)  Prohibitory,  which  prohibi- 
ted something  being  done.  (2.)  Restoratory,  which  commanded  something  tp  be 
restored.  (8.)  Exhibitory,  which  commanded  some  person  or  thing  to  be  exhib- 
ited. Lord  Mackenzie,  Roman  Law  (ed.  1862)  810  «/  seq;  1  Kaufmann's  Mac- 
keldey,  211  et  seq.  In  Stone  v.  Hobart,  8  Pick.  464,  466,  the  Court  in  Massachu- 
setts say,  *'  We  have  no  power  in  Chancery,  except  by  statute ;  and  the  general 
authority  to  issue  injunctions  has  not  been  given.  The  exercise  of  such  a  power 
exists  only  when  the  subject-matter  falls  within  the  jurisdiction  granted  by  the 
legislature."  ^  Injunctions  against  proceedings  at  law  are  within  the  general  ju- 
risdiction of  Chancery,  which  we  are  not  authorized  to  assume."  But  the  powers 
of  the  Court  are  very  much  enlarged  under  the  General  Statutes,  and  applici^ 
tions  to  restrain  proceedings  at  law  in  proper  cases  would  now  be  entertained, 
the  authority  being  clear  and  indisputable.  See  Atlas  Bank  v,  Nahant  Bank,  23 
Pick.  480,  492;  Deshon  v.  Foster,  4  Allen,  545,  550. 

^  For.  Rom.  194,  195. 

'  There  is  also  another  species  of  injunction,  which  was  formerly  familiar  in 
practice,  viz.,  injunctions  to  deliver  up  possession  of  property ;  injunctions  of  this 
nature  were  considered  necessary  before  a  writ  of  assistance  could  be  issued  to 
the  sherifis,  but  they  have  now  been  discontinued.    Ante,  pp.  1082,  1083. 
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were  granted  as  of  course,  —  upon  a  defendant  being  in  default 
for  not  appearing  or  for  not  answering  within  the  time  limited  for 
that  purpose  by  the  Orders  of  the  Court.  ,  Special  injunctions 
being  those  which  are  now  and  have  always  been  granted  upon 
special  grounds,  arising  out  of  the  circumstances  of  the  case.^ 

This  distinction  has  however  been  recently  abolished,  and  by 
the  58th  section  of  the  15  &  16  Vict.  c.  85,  it  has  been  enacted, 
"  That  the  practice  of  the  Court  of  Chancery  with  respect  to  in- 
junctions for  the  stay  of  proceedings  at  Law,  shall,  so  far  as  the 
nature  of  the  case  will  admit,  be  assimilated  to  the  practice  of 
such  Court  with  respect  to  special  injunctions  generally,  and  such 
injunctions  may  be  granted  upon  interlocutory  applications,  sup- 
ported by  affidavit,  in  like  manner  as  other  special  injunctions  are 
granted  by  the  said  Court.^ 

Moreover,  by  the  45th  Order  of  the  7th  August,  1852,  it  is  di- 
rected, that  ^'  No  injunction  for  stay  of  proceedings  at  Law  is  to 
be  granted  as  of  course  for  default  of  appearance  or  answer  to  the 
bUl." 

Under  the  present  practice,  therefore,  it  is  not  requisite  to  make 
any  distinction  between  special  and  common  injunctions,  but  the 
attention  of  the  reader  will  be  directed  to  any  peculiarities  that 
still  exist  with  respect  to  injunctions  to  stay  proceedings  <at  Law.' 

The  granting  therefore  of  all  injunttions  is  now  discretionary 

1  Beames's  Ord.  16. 

*  Senior  v,  Pritchard,  16  Beav.  478  ;  Lovell  v.  Galloway,  17  Beav.  1 ;  Magnay 
t?.  Mines  Royal  Company,  8  Dr.  180. 

'  Injunctions  cannot  be  granted  in  the  Courts  of  the  United  States  without  no- 
tice, and  hence  all  of  them  in  those  Courts  are  special.  Penny  v.  Parker,  1 
Wood  &  Minot,  280.  See  1  Hoff.  Ch.  Pr.  78 ;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
591  note  (a)  ;  Elmslie  v.  Delaware  &  Schuylkill  Canal  Co.,  4  Whart  424  ;  Poor 
V.  Carlton,  8  Sumner,  73,  74 ;  Hall  ».  M'Pherson,  8  Bland,  529. 

By  the  55th  Equity  Rule  of  the  United  States  Courts,  whenever  an  injunc- 
tion is  asked  for  by  the  bill  to  stay  proceedings  at  law,  if  the  defendant  do 
not  enter  his  appearance  and  plead,  demur  or  answer  to  the  same  within  the 
time  prescribed  therefor  by  these  rules,  the  plaintiff  shall  be  entitled  as  of  course, 
upon  motion  without  notice,  to  such  injunction.  But  special  injunctions  shall  be 
grantable  only  upon  due  notice  to  the  other  party  by  the  Court  in  term,  or  by  a 
Judge  thereof  in  vacation,  afler  a  hearing,  which  may  be  ex  partem  if  the  ad- 
verse party  does  not  appear  at  the  time  and  place  ordered.  In  every  case, 
where  an  injunction,  either  the  common  injunction,  or  a  special  injunction,  is 
awarded  in  vacation,  it  shall,  unless  previously  dissolved  by  the  Judge  granting 
the  same,  continue  until  the  next  term  of  the  Court,  or  until  it  is  dissolved  by 
some  other  order  of  the  Court*    See  Fenny  v.  Parker,  in  note  above. 
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with  the  Court,  but  it  may  be  stated,  as  a  general  rule,  that  in- 
junctions will  not  be  granted  except  upon  a  bill  ^  filed  for  the  pur- 
pose of  specifically  praying  for  an  injunction  ;  ^  nor  against  any  one 
who  is  not  a  party  to  the  suit.^  The  rule,  howeyer,  is  not  univer- 
sal, but  is  subject  to  several  exceptions ;  thus,  if  the  Court,  hav- 
ing full  cognizance  of  the  matter,  has,  by  its  decree,  taken  it  into 
its  own  hands,  it  will  interfere,  by  its  injunction,  to  prevent  injury 
to  the  property  either  by  the  parties  litigant  or  others,  although 
there  is  no  injunction  prayed  by  the  bill.^  Instances  of  this  occur 
in  cases  of  foreclosure,  in  which,  if,  after  a  decree  to  account,  the 
mortgagor  attempts  to  cut  timber,  the  Court  will  enjoin  him,. 
Uiough  there  was  no  prayer  for  an  injunction  in  the  bill.^ 

Upon  the  same  principle,  if  there  has  been  a  decree  for  the  ad- 
ministration of  assets,  the  Court  will  restrain  a  creditor,  who  is 
not  a  party  to  the  suit,  from  proceeding  at  Law  against  the  testa- 
tor's or  intestate's  estate  for  its  own  individual  debt.^  This  it 
does,  because  it  considers  the  decree  it  has  made  in  the  nature  of 
a  judgment  for  all  the  creditors,^  and  having  taken  the  fund  into 
his  own  hands,  it  will  administer  it  equitably,  and  not  permit  Mie 

^  It  appears  that  an  injunction  will  not  be  granted  in  a  suit  commenced  by 
claim ;  Holder  v.  Chalcrafl,  14  Jur.  846.  It  will  be  recollected  that  a  written 
copy  of  a  bill  praying  for  an  injunction,  may  still  be  filed,  ante,  p.  817.  Injunc- 
tions in  certain  cases  may  be  granted  in  Vermont  without  a  bill  being  filed. 
Peck  V.  Crane,  25  Vermont,  146. 

'  See  ante,  pp.  89S,  894,  and  notes ;  Walker  v.  Devereaux,  4  Paige,  229  ;  Story 
Eq.  PL  §  41,  42.  The  bill  or  petition  asking  for  an  injunction  must  be  sworn  to. 
Where  the  facts  on  which  the  injunction  is  asked  are  not  within  the  personal 
knowledge  of  the  plaintiff,  he  should  state  the  facts  on  his  own  information  and 
belief,  and  annex  the  afiidavits  of  the  person  from  whom  he  obtained  the  infor- 
mation, or  some  other  person  who  can  swear  to  the  truth  of  the  material  allega- 
tions in  the  bill.  Campbell  v.  Morrison,  7  Paige,  157  ;  Bank  of  Orleans  v.  Skin- 
ner, 9  Paige,  305.     See  Hammersley  v,  Wyckoflf,  8  Paige,  72. 

'  Prac.  Reg.  281 ;  Dawson  v.  Princeps,  2  Anst.  521 ;  Gadd  v,  Worrall,  ibid. 
555 ;  Brown  v.  Frost,  1  Sudg.  V.  &  P.  8th  ed.  206. 

*  See  Matter  of  Hemiup,  2  Paige,  319.  But  it  is  a  general  rule  that  an  in* 
junction  will  not  be  granted  against  persons  who  are  not  parties  to  the  suit.  Fel- 
lows V.  Fellows,  4  John.  Ch.  25  ;  Waller  v,  Harris,  7  Paige,  167. 

*  Wright  V.  Atkyns,  1  V.  &  B.  818,  814. 

*  Thompson  o.  Brown,  4  John.  Ch.  642.  See  Benson  v.  Le  Roy,  4  John.  Ch. 
651. 

^  Martin  v.  Martin,  1  Ves.  211 ;  Bank  of  England  v,  Morice,  For.  217  ;  2  Bro. 
P.  C.  465;  Paxton  v.  Douglas,  8  Ves.  520;  Uazen  v.  Durling,  1  Green  Ch. 
138. 
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executor  to  be  pursued  at  Law. '  This  practice  of  restraining  a 
creditor,  although  no  injunction  had  been  prayed  in  terms  against 
him,  commenced  at  tlie  end  of  the  last  century.  Now  the  more 
usual  practice  is  to  restrain  further  proceedings  in  the  action.^ 

The  proposition  tliat  a  decree  is  equal  to  a  judgment,  which 
appears  to  have  been  the  origin  of  the  jurisdiction,  acquires  addi- 
tional force  in  modern  times  by  the  stat.  1  <&  2  Yict.  c.  110,  under 
which  the  sam*e  remedies  are  given  to  enforce  a  decree  as  a  judg- 
ment. 

This  power  is  not  confined  to  the  executor  or  administrator  only, 
but  the  injunction  will  equally  be  granted  on  the  application  of  the 
heir,^  or  of  another  creditor,^  or  of  a  common  legatee,  or  even,  as 
it  seems,  of  a  residuary  legatee.^  There  is  no  instance,  however, 
in  which  a  creditor  at  Law  has  ever  been  stopped,  unless  there  was 
a  decree  under  which  he  could  come  in  ;  for,  until  there  is  such  a 
decree,  the  creditor  ought  not  to  be  deprived  of  the  benefit  of  a 
prior  judgment ;  ^  but  when  the  decree  has  been  made,  then,  from 
that  moment,  it  must  be  preferred  if  it  precedes  the  judgment  in 
point  of  time,  and  all  the  creditors  must  be  paid  according  to  their 
priorities  as  they  then  stand.^ 

But  although  the  rule  is,  that  the  Court  will  interfere  to  give 
effect  to  its  own  decree,  yet  it  will  not  interfere  to  protect  an  ex- 
ecutor from  any  liability  to  which  he  may  have,  personally,  sub- 
jected himself.  Therefore,  if  he  has  put  in  such  a  plea  at  Law  as 
will  entitle  the  creditor  to  a  judgment,  de  bonis  proprtis^  or  to  a 
judgment  de  bonis  testaloris  et  si  non  de  bonis  propriiSj  or  to  a 
judgment  de  bonis  testaloris  merely,  the  execution  of  it  will  not  be 
restrained.'^ 

.  ^  SetoD,  p.  461.    Even  though  the  creditor  be  proceeding  in  a  foreign  Court 
Graham  v.  Maxwell,  1  Mac.  &  Gk)r.  71 ;  Maclaren  v.  Stainton,  16  Beav.  2S4. 
'  Martin  v,  Martin,  ubi  supra  ;  Rouse  v.  Jones,  1  Phil,  462. 

*  Dyer  v.  Kearsley,  2  Mer.  482,  n. ;  Earl  of  Portarlington  v.  Darner,  2  PhiL 
264. 

^  Brooks  V,  Reynolds,  1  Bro.  C.  C.  188  ;  2  Swanst  546  ;  and  see  Clarke  v.  The 
Earl  of  Ormonde,  Jac.  122 ;  Ratcliffe  v.  Winch,  16  Beav.  576. 

'  Rush  17.  Higgs,  4  Yes.  637 ;  and  see  Perry  v.  Phelips,  10  Yes.  84 ;  Cas.  t 
Talbot,  22.  As  to  what  will  constitute  such  a  decree,  see  Rankin  v.  Harwood,  2 
Phil.  22. 

*  Largan  v,  Bowen,  1  Sch.  &  Lef.  296  ;  Lee  v.  Park,  1  Keen,  724 ;  see  Green 
v.  Pledger,  8  Hare,  165 ;  Whitaker  v.  Wright,  2  Hare,  310. 

'  See  Yincent  r.  Godson,  3  De  G.  &  Sm.  717,  and  the  cases  there  cited.  With 
respect  to  the  description  of  pleas  that  will  have  that  effect,  see  the  judgment  of 
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*  It  is  provided  by  express  enactment,  that  the  privilege  of  re- 
straining a  creditor  shall  be  conferred  upon  executors  and  admin- 
istrators who  have  filed  a  certificate  of  debt  under  the  19th  section 
of  what  is  frequently  called  Sir  George  Turner's  Act.  The  24th 
section  provides,  ^^  That  after  the  filing  of  such  report  as  aforesaid, 
it  shall  be  lawful  for  the  said  Court,  upon  the  application  of  tlie 
executors  or  administrators  of  the  deceased,  by  order  to  be  made 
on  motion,  to  restrain  by  injunction  any  proceedings  at  Law  against 
them  by  any  person  having  or  claiming  to  have  any  demand  upon 
the  estate  of  the  deceased,  by  reason  of  any  debt  or  liability,  other 
than  the  persons  who  may  have  established  contingent  liabilities 
under  the  said  order  for  which  no  appropriation  may  have  been 
made." 

A  simple  order,  however,  for  preliminary  inquiries  has  been  held 
not  a  sufficient  decree  to  entitle  an  executor  to  an  injunction 
against  a  creditor.^ 

As  the  practice  of  granting  ii\junctions  of  this  description  might 
be  liable  to  abuse,  by  a  friendly  creditor  filing  a  bill  and  obtaining 
a  decree,  it  has  been  laid  down  as  a  rule,  that  an  injunction  to 
restrain  a  creditor  from  proceeding  at  Law  shall  not  be  granted 
without  an  affidavit  from  the  executor  as  to  what  assets  he  has  in 
his  hands.^ 

Such  an  affidavit  is  of  course  not  necessary  where  the  assets  are 
stated,  or  the  balance  set  forth  in  the  answer,^  so  that  a  motion 
for  the  payment  of  it  into  Court  be  made,  and  then  the  injunction 
may  be  granted  upon  the  terms  of  the  executor's  bringing  the 
money  into  Court.^  It  is  right  to  state,  in  this  place,  that  a  cred- 
itor, who  is  restrained  by  an  injunction  of  this  nature,  is  entitled 
to  his  costs  at  Law,  up  to  the  time  when  he  first  had  notice  of  the 
decree,^  but  not  to  the  costs  subsequently  incurred.  In  recent 
cases  he  ha^  been  allowed  the  costs  of  the  motion,  unless  his  con- 
duct disentitles  him  thereto.^ 

Lord  Langdale  in  Lee  v.  Park,  1  Keen,  714 ;  and  see  Dyer  v,  Kearsley,  2  Mer. 
4S2,  n. ;  House  v.  Jones,  1  PhiL  462 ;  Vernon  v.  Theliuson,  1  PhiL  466. 

^  Teague  v.  Richards,  11  Sim.  46. 

'  CleTerley  v.  Cleverley,  cited  8  Yes.  621 ;  Ladbroke  v.  Sloane,  8  De  6.  & 
6m.  291.  In  the  case  of  a  legatee,  the  affidavit  is  unnecessary.  Ratclifie  v. 
Winch,  16  Beav.  576. 

*  Gilpin  17.  Lady  Southampton,  IS  Yes.  469.  *  Ibid. 

*  Paxton  V.  Douglas,  8  Yes.  621 ;  Jackson  v.  Leaf,  1  J.  &  W.  231. 

*  Jones  tf,  Jones,  6  Sim.  678 ;  Turner  v.  Turner,  16  Sim.  680;  Cole  v.  Bur^ 
gev,  1  Kay,  App.  1 ;  Graham  v.  Maxwell,  1  Mac  &  Gor«  71. 
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The  second  occasion  in  which*  an  injunction  will  be  granted 
without  a  bill  being  filed  for  the  express  purpose,  is  where  a  plain- 
tiff is  proceeding  against  the  defendant  both  at  Law  and  in  Equity, 
at  the  same  time  and  for  the  same  matter ;  in  such  cases,  as  we 
have  seen,^  the  defendant  has  a  right,  upon  putting  in  his  answer 
to  the  bill  in  Chancery,  to  call  upon  the  plaintiff  to  elect  in  which 
Court  he  will  proceed,  and  then,  if  the  plaintiff  elects  to  proceed 
in  Equity,  the  Court  will  interfere,  by  injunction,  to  restrain  him 
from  further  proceeding  at  Law.^ 

Tiie  remedy  given  by  election  applies  to  a  case  where  the  plain- 
tiff has  not  proceeded  to  a  decree.  After  decree,  the  benefit  of 
the  order  to  elect  is  lost,  because  the  plaintiff  has  already  made 
his  election,  and  the  decree  has  decided  the  question  between  the 
parties.  But  after  decree,  although  under  special  circumstances 
the  plaintiff  will  be  permitted  to  sue  the  defendant,  both  under 
the  decree,  and  also  to  adopt  proceedings  against  him  in  other 
Courts,  and  in  foreign  countries ;  yet  the  plaintiff  ought,  before 
taking  such  steps,  to  apply  for  leave  to  the  Court ;  and  if  he  pro- 
ceeds without  such  leave,  the  Court  will  restrain  him,  upon  the 
application  of  the  defendant.^ 

Another  class  of  cases  in  which  an  injunction  may  be  obtained 
without  a  bill  being  filed  for  that  purpose,  has  been  already  pointed 
out  as  proceeding  from  the  jealousy  entertained  by  the  Court  of 
any  interference  with  its  process  by  another  tribunal,  for  which 
reason  the  Court  will,  as  we  have  seen,  issue  its  injunction  to  re- 
strain an  action  at  Law  to  recover  damages  for  false  imprisonment 
under  process  of  contempt  improperly  issued.^ 

With  the  exceptions  above  enumerated,  the  rule  is,  that,  before 
the  Court  will  issue  an  injunction,  a  bill  must  be  filed,  of  which 
bill  a  prayer  for  an  injunction  must  form  a  part.^ 

The  various  cases  in  which  this  Court  will  interfere  by  injunc- 
tion are  almost  as  numerous  as  the  matters  which  fall  within  the 
equitable  jurisdiction  of  the  Court  of  Chancery ;  for,  whenever  a 
plaintiff  is  entitled  to  equitable  relief,  then,  if  that  relief  consists 
in  restraining  the  commission  or  continuance  of  some  act  of  the 
defendant,  the  Court  will  enjoin  him  by  means  of  this  prohibitory 

*  Ante,  p.  81 7. 

■  Rogers  v.  Vosburgh,  4  John.  Ch.  84. 

*  Wedderburn  v.  Wedderburn,  2  Beav.  208. 
^  See  ante,  pp.  494,  495. 

*  Story  £q.  PL  §  41  and  note. 
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writ.  There  are  some  cases,  however,  in  which  an  injunction  will 
not  be  granted,  and  the  consideration  of  these,  in  the  first  place, 
will  clear  the  way  before  us  for  the  fuller  investigation  of  the  sub- 
ject.^ 

It  is  an  established  rule,  that  the  Courts  will  grant  no  injunc- 
tion, or  order  in  the  nature  of  an  injunction,  to  stay  proceedings 
in  any  criminal  matter.^  ^^  If  they  did,"  said  Chief  Justice  Holt, 
^^  the  Court  of  Queen's  Bench  would  break  it,  and  protect  any 
that  would  proceed  in  contempt  of  it."  ^  Accordingly,  in  the  case 
of  Lord  Montague  t;.  Dudman,^  Lord  Hardwicke  allowed  a  demur- 
rer to  a  bill  for  an  injunction  to  stay  proceedings  on  a  mandamtis 
issued  to  compel  the  lord  of  a  manor  to  hold  a  Court.  ^^  The 
Court,"  he  said,  ^^  has  no  jurisdiction  to  grant  an  injunction  to 
stay  proceedings  on  a  mcmdamus^  or  on  an  indictment,  or  an 
information,  or  a  writ  of  prohibitioi^*"  But  this  restriction  ap- 
plies only  to  cases  where  the  parties  seeking  redress  by  such 
proceedings  are  not  the  plaintifis  in  Equity,  for,  if  they  are, 
then  they  are  subject  to  control  by  an  order  personally  affecting 
them. 

If,  for  instance,  a  suit  were  to  be  instituted  to  establish  a  right 
to  land  where  entries  have  been  made,  and  the  bill  should  seek  to 
quiet  the  possession,  and  after  filing  the  bill  the  plaintiff  should 
prefer  an  indictment  for  a  forcible  entry,  which  is  of  a  double 
nature,  as  it  partakes  of  a  breach  of  the  peace  and  is  also  a  civil 
right,  "  the  Court,"  said  Lord  Hardwicke,  "  would  certainly  stop 
the  proceedings  upon  such  an  indictment."  Upon  this  principle 
Lord  Hardwicke  acted  in  The  Mayor  of  York  v.  Pilkington,^ 
where  a  bill  had  been  filed  to  establish  a  right  of  fishing,  and  the 
plaintiffs  in  the  first  cause  indicted  the  agents  of  the  defendants 
for  a  breach  of  the  peace  in  fishing;  there  an  injunction  was 

*  An  injunction  will  not  l}e  granted  on  application  ex  parte,  or,  if  granted,  will 
be  dissolved,  when  it  appears  that  the  refusal  to  grant,  or  the  dissolution,  cannot 
lead  to  any  injury,  or  cause  any  loss  to  the  plaintiff,  which  cannot  be  repaired  in 
damages,  or  affect  the  merits  of  the  controversy  on  a  trial  in  due  course.  Wing 
V.  Fairhaven,  8  Gushing,  863. 

'  See  Burnett  v.  Craig,  80  Alabama,  185. 
'  Holdernesse  v.  Saunders,  6  Mod.  19. 

*  2  Ves.  896. 

*  2  Atk.  302;  see  2  Yes.  898;  and  see  Attorney-General  v.  Cleaver,  18  Yes, 
220. 

144  • 
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granted  with  reference  to  what  was  civilly  in  question  between  the 
parties,  though  it  was  also  the  subject  of  a  criminal  prosecution ; 
for,  while  the  question  of  right  was  depending  in  Equity,  it  was 
but  reasonable  that  the  plaintiff  should  not  proceed  by  action  or 
indictment  until  it  was  determined  there.^ 

It  is  now,  also,  settled  that  there  is  no  jurisdiction  in  a  Court  of 
Equity  whereby  an  injunction  may  be  obtained  to  stay  the  process 
of  a  Court  of  Law  upon  an  award  which  has  been  made  a  rule  of 
Court  under  the  statute  9  &  10  Will.  III.  c.  15.2 

It  appears  now  to  be  settled,  that  no  Court,  except  the  Court  in 
which  the  submission  is  to  be  made  a  rule,  has  the  power  of 
reviewing  the  award,  and  that  it  makes  no  difference  whether 
that  submission  is  so  made  a  rule  before  or  after  the  bill  is 
filed.8 

An  injunction  will  not  lie  \p  relieve  the  plaintiff  against  a  judg- 
ment at  Law,  where  the  case  in  Equity  proceeds  upon  a  ground 
which  was  equally  available  at  Law,  unless  the  plaintiff  can  estab- 
lish some  special  equitable  ground  for  the  relief  which  he  asks';^ 
accordingly  it  was  lield,  in  Harrison  v.  Nettleship,^  that  a  plaintiff 
in  Equity  who  had  pleaded  a  set-off  in  an  action  at  Law  and 
failed,  could  not  sustain  a  bill  for  an  account  relating  to  the  same 
transaction  as  to  which  he  had  pleaded  the  set-off.  But  if  a  de- 
fence could  not  have  been  made  available  in  the  Court  of  Law  at 
the  same  time  or  under  the  circumstances,  and  there  was  no  laches 
in  the  party  applying,  then  relief  will  be  granted,  and  the  Court 
of  Cl'mucery  will  interfere  by  its  injunction.^  So,  also,  if  a  fact, 
material  to  the  merits,  which  would  render  the  proceedings  upon 

*  These  cases  do  not  interfere  with  the  well-established  rule,  that  the  Court  of 
Chancery  has  originally  no  jurisdiction  to  enjoin  or  regulate  any  criminal  pro- 
ceedings; but  when  the  injunction  is  granted,  it  is  merely  incidental  to  the  ordi- 
nary power  which  it  ought  to  have  of  imposing  terms  upon  the  parties  who  seek 
its  aid  in  furtherance  of  their  rights. 

'  Gwinett  v.  Bannister,  14  Yes.  580 ;  Nichols  v,  Boe,  8  M.  &  E.  431 ;  Davies 
V.  Getty,  1  S.  &  S.  411,  and  see  Pope  v.  Lord  Duncannon,  9  Sim.  177,  as  re- 
straining a  defendant  from  acting  upon  an  award  made  after  the  submiaaon  was 
revoked  by  the  plaintiff. 

'  Nichols  V.  Roe,  8  M.  &  E.  431 ;  see,  also,  Davies  v.  Getty,  1  S.  &  S.  411 ;  and 
Dawson  v.  Sadler,  ubi  supra ;  Heming  v.  Swinnerton,  2  Fhill.  79. 

«  See  Stone  v.  Hobart,  8  Pick.  466 ;  S.  C.  10  Pick.  215. 

*  2  M.  &  E.  428 ;  and  see  Simpson  v.  Lord  Howden,  8  M.  &  C.  97. 

*  Farquharson  v.  Pitcher,  2  Russ.  81. 
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the  judgment  inequitable,  should  be  discovered  after  a  trial,  which 
could  not,  by  ordinary  diligence,  have  been  ascertained  before, 
relief  will  be  granted.^ 

These,  however,  are  mere  exceptions  to  the  general  rule,  for 
the  general  rule  is,  that  Equity  will  not  relieve  after  a  verdict 
where  the  defendant  at  Law  might  probably  have  defended  himself 
there.* 

There  are  cases  cognizable  at  Law  and  also  in  Equity,  in  which 
Equity  will  sometimes  interfere,  after  matter  has  been  determined 
in  a  Court  of  Law ;  for  instance,  in  a  case  of  complicated  account, 
where  the  party  has  not  made  a  defence,  because  it  was  impossible 
for  him  to  do  it  effectually  at  Law,  or  where  a  verdict  has  been 
obtained  by  fraud,^  or  where  a  party  has  possessed  himself  improp- 
erly of  something  by  means  of  which  he  has  acquired  an  uncon- 
scientious advantage  which  Equity  will  either  put  out  of  the  way 
or  restrain  him  from  using. 

Excepting,  however,  in  the  cases  above  put,  or  in  cases  of  the 
like  nature,  an  injunction  will  not  be  granted  where  the  cause  has 

^  Janris  v.  Chandler,  1  T.  &  R.  819. 

'  Protheroe  v.  Forman,  2  Swanst  229 ;  and  see  Conntess  of  Gainsborough  v. 
Giffbrd,  2  P.  Wms.  424 ;  Lord  Red.  132 ;  Semell  v.  Freeston,  1  Chan.  Ca.  65 ; 
Taylor  v.  Sheppard,  1  Y.  &  C.  £xch.  Rep.  271 ;  Hankey  v.  Vernon,  2  Cox,  12 ; 
Fuller  V.  Cadwell,  6  Allen,  505;  Borland  v.  Thornton,  12  Calif.  440;  Ponder  v. 
Cox,  26  Georgia,  4S5 ;  Jordan  v.  Thomas,  84  Miss.  72 ;  Todd  v.  Fisk,  14  La. 
An.  13 ;  Gibson  v.  Moore,  22  Texas,  611 ;  Ereichbaum  v.  Bridges,  1  Clarke 
(Iowa)  14  ;  Farmers'  Bank  v,  Vanmeter,  4  Hen.  &  Munf.  553 ;  Dodge  v.  Strong, 
2  John.  Ch.  280 ;  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  882 ;  Wood  worth  v.  Van 
Buskirk,  1  John.  Ch.  482 ;  Vaughn  v.  Fuller,  28  Georgia,  866 ;  Foray  the  v.  Mo- 
Creight,  10  Rich.  £q.  (S.  C.)  808.  An  injunction  will  not  j^  granted,  if  the 
person  seeking  it  could,  by  proper  vigilance,  have  protected  himself  from  injury 
by  the  ordinary  means  at  law.  Albritton  v.  Bird,  R.  M.  Charlt  98 ;  Dodge  v. 
Stfong,  supra ;  Fuller  v.  Cadwell,  6  Allen,  505 ;  Derbyshire  &c.  Railway  Co.  v. 
Serrell,  2  De  Gex  &  Sm.  853 ;  Anderson  v.  Dowling,  11  Irish  £q.  590 ;  N.  Y. 
Dry  Dock  Co.  v.  Amer.  Life  Ins.  &  Trust  Co.,  11  Paige,  384;  Morris  Canal  & 
Banking  Co.  v,  Dennis,  1  Beasley  (N.  J.)  249  ;  Drewry  on  Injunct  10  -  12 ;  2 
Story  £q.  Jur.  §  882,  894  ;  Taliaferro  v.  Branch  Bank  Mont  23  Alabama,  755 ; 
Morris  Canal  &c.  Co.  v,  Dennis,  1  Beasley  (N.  J.)  249 ;  Chambless  v.  Taber,  26 
Geoi^a,  167;  Smith  v,  Ryan,  20  Texas,  661 ;  Farmen'  &c.  Bank  v.  Ruse,  27 
Geoipa,  891 ;  Stubbs  v.  Leavitt,  30  Alabama,  852 ;  Watt  v.  Cobb,  82  Alabama, 
530 ;  Methodist  P.  Church  v.  Mayor  and  Common  Council  of  Baltimore,  6  Gill, 
891 ;  Briesch  v,  McCauley,  7  Gill,  189 ;  Bruner  v.  Planters'  Bank,  28  Miss.  (1 
Cosh.)  406 ;  Tongue  v.  Billups,  28  Miss.  (1  Cush.)  407 ;  Imlay  v.  Carpentier,  14 
Cali£  178. 

'  Isaac  V.  Hompage,  1  Ves.  jr.  427  ;  S.  C.  8  Bra  C.  C.  468. 
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already  been  decided  by  the  proper  tribunal.^  Therefore  a  Court 
of  Equity  will  not  relieve  by  granting  an  injunction  and  staying 
execution  on  a  judgment,  because  there  has  been  a  mistake  in  the 
pleading,  or  in  the  conduct  of  the  cause,^  or  merely  to  let  in  new 
corroborative  evidence,  for  the  jurisdiction  does  not  arise  from 
the  circumstance  that  a  party  has  omitted  to  make  a  proper  de- 
fence.* 

It  is  to  be  observed  here,  that  a  distinction  has  been  attempted 
to  be  drawn  between  an  error  or  mistake  in  fact,  and  an  error  or 
mistake  in  law.  With  respect  to  the  former  it  has  been  clearly 
settled,  that  where  a  deed  has  been  executed,  or  money  paid,  from 
ignorance  of  a  fact,  or  under  an  erroneous  impression  respecting 
it,  a  Court  of  Equity  will  relieve  ;  but  there  seems  to  have  been 
some  difference  upon  the  question  whether  it  would  do  so  when  an 
act  has  been  done  un*der  a  mistake  of  Law ;  ^  for  instance,  with 
respect  to  family  arrangements,  it  seems  to  be  settled  that  they  will 
not  be  disturbed,  after  a  long  acquiescence,  on  the  ground  that 
they  are  founded  on  a  mistake  of  the  parties,  or  because,  in  the 
result,  they  may  turn  out  to  be  more  advantageous  to  one  party 
than  the  other.  We  may,  therefore,  inf^,  from  these  cases,  that 
an  injunction  will  not  be  granted  to  stay  any  legal  proceedings  on 
the  ground  that  the  deed  or  instrument  upon  which  an  action  was 
brought  was  made  under  a  niistake  in  point  of  Law,^  for  ignorann^ 
tia  juris  non  excusat. 

Having  pointed  out  some  of  the  instances  in  which  the  Court 
will  not  interfere  by  injunction,  we  will  now  proceed  to  the  con- 
sideration of  the  cases  in  which  it  will  exercise  that  branch  of  its 
jurisdiction.® 

^  Bateman  v.  Willoe,  1  Sch.  &  Lef.  204. 

'  Stephenson  o.  Wilson,  2  Vern.  325 ;  Blacknall  v.  Combs,  2  P.  Wms.  70 ; 
Kemp  V.  Mackrell,  2  Yes.  579 ;  Hoi  worthy  v.  Mortlock,  1  Cox,  141 ;  Farmera' 
Bank  V,  Vanmeter,  4  Rand.  553 ;  Jamison  v.  May,  8  £ng.  (13  Ark.)  600. 

*  Ware  o.  Horwood,  14  Yes.  31 ;  Bullock  v.  Chapman,  2  De  6.  &  Sm.  211. 
See  Smith  v.  Lowry,  1  John.  Ch.  820 ;  Slack  v.  Wood,  9  Grattan,  40.  An  in- 
junction  was  granted  against  a  judgment  at  law,  grounded  on  a  bill  of  sale,  which 
was  fraudulently  obtained.     Crawford  v.  Crawford,  4  Desaus.  176. 

*  Pusey  V.  Sir  Edward  Desbouverie,  3  F.  Wms.  315 ;  Broderick  v.  Broderick, 
1  P.  Wms.  239 ;  Cocking  v.  Pratt,  1  Yes.  400 ;  Bamsden  v,  Hylton,  2  Yes.  304  ; 
Bingham  v.  Bingham,  1  Yes.  126. 

*  Stockley  v.  Stockley,  1  Y.  &  B.  23 ;  Clifton  v.  Cockbum,  3  M.  &  K.  7 ;  Neale 
V.  Neale,  1  Keen,  672. 

*  An  injunction  wiU  generally  be  granted  to  secure  the  enjoyment  of  a  statute 
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The  various  instances  in  which  an  injunction  will  be  granted 
are  almost  as  numerous  as  the  matters  which  fall  within  the  equi- 
table jurisdiction  of  the  Court  of  Chancery,  for,  whenever  a  plain- 
tiff is  entitled  to  equitable  relief,^  then,  if  that  relief  consists  in 
restraining  the  continuance  or  commission  of  some  act,  the  Court 
will  enjoin  it,  hy  means  of  this  proliibitory  writ ;  it  will  be  impos- 
sible, therefore,  in  a  Treatise  of  this  nature,  to  accomplish  more 
than  to  enumerate,  very  briefly,  some  of  the  principal  purposes  for 
which  injunctions  will  be  granted. 

Injunctions  may  be  obtained  to  stay  proceedings  in  other  Courts 
of  Justice,  whether  such  Courts  are  Courts  of  Law,  or  Equity,  or 
Spiritual  Courts,  or  Courts  of  Admiralty,  or  Courts  in  a  foreign 
country.* 

It  is  a  general  rule,  illustrated  by  an  abundance  of  cases,  that 
wherever  a  party ,^  by  fraud,  accident,  mistake  or  otherwise,  has 
obtained  an  advantage  in  proceeding  in  a  Court  of  ordinary  juris- 
diction, which  must  necessarily  make  that  Court  an  instrument  of 
injustice,  a  Court  of  Equity  will  interfere  to  prevent  a  manifest 
wrong,  by  restraining  the  party  whose  conscience  is  thus  bound, 
from  using  the  advantage  he  has  there  gained ;  ^  thus,  if  by  fraud, 

privilege,  of  which  the  party  is  in  actaal  possession,  unless  the  right  is  doubtful. 
Boston  &  Lowell  R.  R.  Co.  v.  S.  &  L.  R.  R.  Co.,  2  Gray,  27 ;  Newburgh  &c. 
Tump.  V.  MiUer,  5  John.  Ch.  101 ;  Livingston  v.  Van  Ingen,  9  John.  507 ; 
Croton  Tump.  v.  Ryder,  1  John.  Ch.  611. 

^  Except  to  stay  waste  or  prevent  irreparable  injury,  an  injunction  can  issue 
only  as  ancillary  to  some  primary  equity.  Stockton  v,  Briggs,  5  Jones  £q.  (N. 
C.)  309 ;  Scofield  v.  Bokkelen,  5  Jones  £q.  (N.  C.)  342 ;  Washington  v.  Emery, 
4  Jones  £q.  (N.  C.)  29 ;  Patterson  v.  Miller,  4  Jones  Eq.  (N.  C.)  451 ;  McRea  v. 
Atlantic  &c.  R.  R.  Co.,  5  Jones  Eq.  (N.  C.)  395.  And  it  is  provided  by  statute 
in  New  York,  that  an  injunction  shall  be  granted  only  when  it  shall  appear  by 
the  complaint  that  the  party  is  entitled  to  the  relief  demanded ;  therefore,  con- 
trary to  the  usual  practice,  there  must  be.  an  inquiry  into  the  right  of  the  Court 
to  grant  relief,  upon  a  motion  for  a  preliminary  injunction.  Hartt  v.  Harvey,  32 
Barb.  (Nl  Y.)  55. 

'  Dehon  v,  Foster,  4  Allen,  550 ;  Carron  Iron  Co.  v.  Maclaren,  5  IL  L.  Cas. 
416,  445  ;  Maclaren  v.  Stainton,  16  Beav.  286  ;  Massie  v.  Watts,  6  Cranch,  158 ; 
Briggs  9.  French,  1  Sumner,  504  ;  Dobson  v.  Fearce,  4  Duer,  142 ;  S.  C.  2  Eer- 
nan  (N.  Y.)  156.  For  the  principles  applicable  to  Parliamentary  cases,  see  Heath- 
cote  v.  N.  S.  Railway  Company,  2  Mac  &  Gor.  100,  and  2  Phill.  666. 

'  No  person  can  enjoin  a  judgment  at  law  to  which  he  is  not  a  party ;  but  if  he 
is  aggrieved,  he  should  pray  an  injunction  to  the  execution.  Jordan  v.  Williams, 
8  Rand.  501. 

^  See  Mosby  v,  Haskins,  4  Hen.  &  Munf.  427 ;  Marine  Ins.  Co.  v.  Hodgson,  7 
Cranch,  832 ;  Glenn  v.  Fowler,  8  Gill  &  John.  340 ;  Emerson  v.  Udall,  13  Ver- 
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accident  or  mistake,  a  deed  is  framed  contrary  to,  or  beyond  the 
intention  of  the  parties  in  their  contract  on  the  subject,  and  the 
forms  of  the  Courts  of  Common  Law  will  not  admit  of  such  an 
investigation  as  will  enable  them  to  do  justice,  the  Court  of  Chan- 
eery  will  restrain  the  party  from  asserting  his  legal  rights  under 
the  instrument  in  those  points  in  which  it  is  so  framed,  until  he 
has  investigated  the  question  ;  when,  if  the  complaint  be  well 
founded,  it  will  either  rectify  the  instrument  in  the  points  com- 
plained of,  or  permanently  restrict  the  party  from  making  use 
of  it.i 

Tiie  circumstance  also  that  a  Court  of  Equity  could  compel  a 
full  discovery  has  been  considered  a  sufficient  reason  for  affording 
relief  by  injunction  until  the  discovery  is  obtained.^  The  reason 
for  tliis  interference  has  now  ceased,  as  the  Courts  of  Law  can  by 
their  own  power  insure  discovery  ;  but  it  remains  to  be  seen  liow 
far  tlie  change  will  affect  the  former  practice. 

Fraud,  accident,  mistake  and  discovery,  are  four  of  the  princi- 
pal grounds  upon  which  injunctions  may  be  applied  for  to  stay 
proceedings  at  Law.  And  it  is  to  be  observed,  that  an  injunction 
to  restrain  proceedings  at  Law,  when  awarded,  does  not  deny  but 
admit  the  jurisdiction  of  the  Courts  of  Common  Law ;  and  the 
ground  upon  which  it  issues  is,  that  they  are  making  use  of  their 
jurisdiction  contrary  to  equity  and  good  conscience.* 

mont,  477 ;  Briggs  ».  Shaw,  15  Vermont,  78  ;  Wingate  v.  Haywood,  40  N.  Hamp. 
441,  453 ;  Moore  v.  Gamble,  1  Stockt.  (N.  J.)  246 ;  Wright  v.  Eaton,  7  Wis.  595 ; 
Bradley  v.  Richardson,  2  Blatch.  C.  C.  348 ;  S.  C.  23  Vermont,  720 ;  Donnell  v. 
Parrott,  13  La.  An.  250.  Eqaity  will  not  by  injunction  enable  a  party  to  try  in 
Equity  a  case  the  defendant  has  begun  to  try,  and  which  can  and  should  most 
properly  be  tried  in  a  Court  of  Law.  Beeves  v.  Cooper,  1  Beasley  Ch.  (N.  J.) 
223 ;  S.  C.  ib.  498.  An  injunction  is  never  granted  to  stay  a  suit  before  judgment, 
merely  because  the  plaintiff  has  no  cause  of  action.  Chadoin  v,  Magee,  20  Texas, 
476. 

I  ^  See  Lord  Red.  103 ;  Eden  on  Injunct  pp.  4-14 ;  and  see  North  Eastern 
Railway  v.  Martin,  2  Ph.  718. 

'  The  cases  on  this  subject  are  collected  in  Eden  on  Injunctions,  p.  1 7. 

'  Hill  V,  Turner,  1  Atk.  516 ;  and  see  what  is  said  in  1  Atkyns,  630.  In  re- 
straining proceedings  at  law,  Courts  of  Equity  do  not  proceed  upon  any  claim  of 
right  to  interfere  with  or  control  the  course  of  proceedings  in  other  tribunals,  or 
to  prevent  their  adjudicating  on  the  rights  of  parties,  when  drawn  in  controversy 
and  duly  presented  for  their  determination.  But  the  jurisdiction  is  said  to  be 
founded  on  the  authority  vested  in  Courts  of  Equity  over  persons  within  the 
limits  of  their  jurisdiction  and  amenable  to  process,  to  restrain  them  from  doing 
acts  which  will  work  wrong  and  injury  to  others,  and  are  therefore  contrary  to 
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In  these  cases  the  interference  of  a  Court  of  Equity  is  founded 
upon  strict  equitable  principles  ;  sometimes,  however,  the  question 
between  the  parties  depends  partly  upon  a  legal  title  and  partly  on 
an  equitable  right,  which  will  arise  only  in  the  event  of  that  titlo 
being  decided  in  one  way.  In  this  case,  the  practice  of  the  Court 
is  to  require  that  the  party  applying  to  the  Court  for  its  interposi- 
tion should  admit  the  legal  right  of  the  other  party,  as  in  the  case 
of  giving  judgment  in  ejectment ;  ^  or,  if  circumstances  are  not 
such  as  to  enable  him  to  do  that,  then  to  allow  the  action  to  go  on, 
in  order  tliat  the  legal  rights  of  the  parties  may  be  first  ascer- 
tained, and  that  the  plaintiff  may  then  come  to  the  Court  to  apply 
those  legal  rights.^ 

It  is  also  to  be  observed,  that,  in  cases  resting  upon  purely  equi- 
table grounds,  the  injunction  is  not  confined  to  any  one  point  of 
the  proceedings  at  Law ;  ^  but,  upon  a  proper  case  being  presented 
to  the  Court,  it  may  be  granted  at  any  stage  of  the  action :  ^  thus 
an  injunction  is  sometimes  granted  to  stay  trial ;  ^  sometimes, 
when  the  parties  are  in  a  condition  to  enter  up  judgment^  to  re- 
strain their  so  doing ;  ^  sometimes  they  are  issued  after  a  judg- 

Equitj  and  good  conscience.  As  the  decree  of  the  Court  in  such  cases  is  intended 
to  operate  wholly  upon  the  party  and  not  upon  the  tribunal  where  the  suit  or  pro- 
ceeding is  pending,  it  is  immaterial  that  the  party  is  prosecuting  his  action  in  the 
Courts  of  a  foreign  state  or  country.  Dehon  v,  Foster,  4  Allen,  550.  See  Marsh 
V.  Eastern  K  B.  Co.,  40  N.  Hamp.  574,  575  ;  Great  Falb  Ca  v.  Worster,  28  N. 
Hamp.  462 ;  Bank  of  Bdlows  Falls  v.  Rut.  &  Burl.  R.  K  Co.,  28  Vermont,  470 ; 
Hood  p.  N.  Y.  &  N.  H.  R.  R.  Co.,  28  Conn.  609.  A  Conrt  cannot  interfere  in 
proceedings  before  another  concurrent  jurisdiction.  Anthony  v,  Dnnlop,  8  Ca]if. 
26 ;  Rickett  v.  Johnson,  8  Calif.  84 ;  Revolk  v.  Kraemer,  8  Calif.  66 ;  Gorham 
V.  Toomey,  9  Calif.  77  ;  Uhlfelder  v.  Levy,  9  Calif.  607.  Equity  will  not  interfere 
where  the  relief  sought  can  be  obtained  in  the  Conrt  in  which  the  action  or  pro- 
ceeding is  pending.    Uhlfelder  v.  Levy,  9  Calif.  607. 

^  It  is  a  rule  of  practice  in  the  Circuit  Courts  of  the  United  States,  not  to  allow 
an  injunction  to  stay  an  ejectment  suit,  until  it  can  be  investigated  in  Equity, 
unless  judgment  be  entered  therein.  Turner  v.  Amer.  Baptist  Missionary  UnioD^ 
5  McLean,  844.    See  Henry  v.  Tupper,  1  Williams  (Venut)  518. 

*  Barnard  v.  Walls,  Cr.  &  Ph.  90. 

'  A  judgment  may  be  enjoined  in  part,  and  be  allowed  to  proceed  for  the  ren« 
due.  Dunlap  v.  Stetson,  4  Mason,-  849 ;  Lyles  v.  Hatton,  6  Gill  &  John.  122 ; 
Bell  V.  Cunningham,  1  Sumner,  89. 

«  Albritton  V.  Bird,  R.  M.  Charlt  98. 

*  Codd  V.  Wooden,  8  Bro.  C.  C.  78 ;  Lady  Anmdell  v.  Fhippe,  10  Yea.  144 ; 
Bowe  9.  Wood,  2  Swanst  284 ;  Prac.  Reg.  250. 

*  Turner  v.  Wright,  1  J.  &  W.  290. 
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ment,  to  stay  execution  or  proceeding's  under  cm  execution;  ^  some- 
times after  execution,  to  stay  the  money  in  the  hands  of  the  sheriff, 
if  it  be  a  case  of  fieri  facias^  or  to  stay  the  delivery  of  possession, 
if  it  be  a  writ  of  possession ;  ^  but  it  is  to  be  remembered  that, 
after  a  judgment,  an  injunction  will  not  be  granted,  except  in 
those  cases  where  there  has  been  fraud  or  collusion  in  obtaining  a 
verdict,  or  where  the  party  has  been  unable  to  defend  himself  ef- 
fectually at  Law,  without  any  fault  or  negligence  of  his  own  ;  or 
whei'e  the  plaintiff  has  possessed  himself  of  something  by  means 
of  which  he  has  obtained  an  unconscientious  advantage ;  ^  in  short, 
the  Courts  are  unwilling  to  interfere  when  it  appears  that  the  plain- 
tiff has  lain  by  until  after  a  trial  has  taken  place.^ 

Injunctions  are  also  granted  to  stay  proceedings  in  other  Courts 
as  well  as  the  Courts  of  Common  Law.^  Ordinarily,  when  two 
Courts  have  a  concurrent  jurisdiction  over  the  same  thing,  which- 
ever Court  was  first  possessed  of  the  cause  has  a  right  to  proceed 
with  it ;  ®  but  there'  are  some  subjects  which  are  only  proper  for 
the  cognizance  of  the  Court  of  Chancery,  and  upon  those  subjects 
it  will  always  interfere ;  therefore,  wherever  there  is  a  trust,  or 
anything  in  the  nature  of  a  trust,  it  will  stop  the  prosecution  of  a 
suit  in  the  Ecclesiastical  Courts  for  the  payment  of  a  legacy,  not- 

^  Grant  v.  Lathrop,  8  Foster  (N.  H.)  67 ;  Eenyon  v.  Clarke,  2  Rhode  Isl.  67 ; 
Shaw  v.  D wight)  16  Barb.  (N.  Y.)  536.  In  reference  to  the  damages  allowed  in 
some  States  upon  a  dissolution  of  an  injunction  of  this  character,  see  Taylor  v. 
Morton,  5  J.  J.  Marsh.  67 ;  Wilson  v.  McCullough,  ib.  863 ;  Griffin  v,  Pickett,  6  J. 
J.  Marsh.  3S9 ;  Brown  v.  Commonwealth,  ib.  653 ;  Washington  v.  Parks,  6  Leigh, 
581 ;  Howard  v.  Warfield,  4  Harr.  &  M*Hen.  21 ;  Thomas  v.  Brashear,  4  Monroe, 
67  ;  Clayton  v.  Anthony,  15  Grattan,  518  ;  Williams  v.  Close,  14  La.  An.  787. 

'  Woodeson's  Lect.  406,  407,  and  Eden  on  Injunctions,  44. 

'  See  Forrester  v.  Wilson,  1  Duer  (N.  Y.)  624  ;  Kent  v.  Ricards,  8  Maryland 
Ch.  Dec.  392.  An  injunction  will  be  granted  to  prevent  a  party  making  use  of 
a  legal  writ  of  execution  for  the  purpose  of  vexation  and  injustice.  Colt  v.  Corn- 
well,  2  Root,  109.  Where  an  attorney  brings  a  suit  without  any  authority  from 
the  plaintiffs,  and  the  defendant  obtains  a  judgment  for  costs,  a  Court  of  Equity 
will  restrain  the  enforcing  of  such  judgment  by  a  perpetual  injunction,  if  it  be 
shown  that  the  attorney  is  poor  and  unable  to  respond.  Smyth  v.  Balch,  40  N. 
Hamp.  863. 

*  See  Meredith  v.  Johns,  1  Hen.  &  Munf.  583. 

*  On  a  motion  for  an  injunction  to  restrain  a  bishop  from  passing  sentence 
against  a  priest,  the  Court  held,  that  the  only  ground  on  which  the  Court  can 
exercise  any  jurisdiction  in  such  a  case  is  that  the  threatened  action  of  the  bishop 
may  affect  the  civil  rights  of  the  priest    Walker  v,  Wainwright,  16  Barb.  486i 

*  Nicholas  v.  Nicholas,  Prec.  in  Chan.  547. 
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withstanding  those  Courts  have  an  original  jurisdiction  with  regard 
to  legacies :  ^  accordingly  it  has  interfered  in  this  way,  in  cases 
where  the  bequest  of  a  legacy  involves  the  execution  of  trusts  ex- 
press or  implied,  or  where  tlie  trusts  in  the  bequests  are  them- 
selves to  be  pointed  out  by  the  Court ;  for  the  construction  of 
trusts  and  the  execution  of  trusts  cannot  be  enforced  by  the  Spir- 
itual Courts,  any  more  than  they  can  be  enforced  by  the  Courts  of 
Common  Law.^  It  has  also  interfered  in  this  way,  when  a  father 
is  suing  for  a  legacy  bequeathed  to  an  infant  child  ;  for  the  Court 
of  Chancery  can  give  proper  directions  for  securing  and  improving 
the  fund,  which  the  Spiritual  Courts  are  unable  to  do.^  It  has 
also  interposed  where  a  legacy  has  been  given  to  a  married  woman, 
and  the  husband  has  instituted  a  suit  for  it  in  the  Spiritual  Courts ; 
because  those  Courts  have  no  authority  to  require  him  to  make  a 
suitable  provision  for  the  wife  and  her  family  as  a  Court  of  Equity 
lias ;  and,  therefore,  to  allow  such  suit  to  proceed  would  enable 
the  husband  to  do  an  injustice  to  her  rights  and  to  defeat  the 
equify  to  a  settlement.^  And  so,  although  the  Ecclesiastical  Court 
is  the  proper  jurisdiction  to  determine  the  validity  of  a  will  of  per- 
sonal estate,  yet  if  the  will  comes  into  Chancery  on  an  incident  in 
the  cause,  and  that  incident  or  the  will  itself  is  admitted  by  the 
parties,  it  has  been  decided  that  the  Court  will  hold  the  parties  to 
be  bound  by  such  admission,  and,  if  either  of  them  should  bring 
a  new  suit  to  contest  that  determination,  it  will  grant  an  injunc- 
tion to  restrain  them.^ 

An  injunction  to  stay  proceedings  in  the  Admiralty  Court,  in  a 
6uit  for  the  condemnation  of'  a  ship,  has  been  refused,  when  it 
appeared  that  the  Court  of  Admiralty,  by  its  own  rules,  had  as 
large  an  authority  as  the  Court  of  Chancery  to  put  the  subject 
into  a  method  of  inquiry,  and  to  act  upon  that  inquiry  by  giving 
the  same  relief;^  but  if  the  proceedings  in  the  Admiralty  Court 
are  in  that  stage  in  which  no  new  evidence  can  be  received,  as  — 

1  Anon.  1  Atk.  491. 

^  StonelxHiBe  v.  StonehonBe,  1  Dick.  98  ;  Smith  v.  Eempson,  2  Dick.  769. 
'  Nicholas  v.  Nicholas,  tibi  supra  ;  Botheram  v»  Fanshaw,  3  Atk.  629  ;  Harrell 
V.  Waldron,  1  Yern.  26. 
«  Tanfield  v.  Davenport,  Toth.  114  ;  Meals  p.  Meals,  1  DicL  873. 

*  Sheffield  v.  The  Duchess  of  Buckinghamshire,  1  Atk.  628;  Gascoigne  v. 
Chandler,  8  Swanst  418,  n. 

*  Anon.  3  Atk.  850. 

TOL.   III.  145 
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if  a  sentence  has  been  obtained  and  an  important  fact  has  since 
been  discovered,  the  Court  of  Chancery  will  restrain  proceedings 
to  enforce  that  sentence,  considering  it  in  the  same  light  as  if  there 
had  been  a  trial  at  Law  and  a  yerdict  obtained,  which  may  be 
affected  in  Equity  by  subsequent  discovery.^ 

It  may  be  mentioned  here,  that  although  this  Court  does  not  in 
general  interfere  with  proceedings  in  the  Court  of  Bankrutcy, 
which,  as  constituted  by  the  1  &  2  Will.  IV.  c.  66,  is  a  Court  of 
Equity  as  well  as  of  Law,  and  therefore  capable  of  doing  justice 
between  the  parties  in  matters  of  equity ;  yet,  it  seems,  that  it 
will  interfere  to  restrain  proceedings,  the  effect  of  which  may  be 
to  afford  a  foundation  for  a  fiat  in  bankruptcy,  in  a  case  where 
such  a  proceeding  would  be  contrary  to  Equity.  Upon  this  prin- 
ciple an  injunction  issued  to  restrain  a  party  from  taking  proceed- 
ings under  the  Insolvent  Debtors'  Act,  (14  2  Vict.  c.  110,  s.  8,) 
by  means  of  which  an  act  of  bankruptcy  might  have  been  deemed 
to  have  been  committed  by  the  plaintiff,  or  ficU  awarded  against 
him.* 

In  granting  such  an  injunction,  however,  the  Court  does  not  of 
course  direct  or  control  the  Courts ;  but,  without  respect  to  the 
subject-matter  of  dispute,  it  considers  the  equities  between  the 
parties,  and  decrees  in  personam  according  to  those  equities.^  The 

^  Jarvis  v.  Chandler,  T.  &  R  819.  See  Leycester  v.  LogaOi  8  E.  &  J.  446, 
454. 

'  Attwood  v.  Banks,  2  Beav.  192.  An  injunction  will  be  granted  to  stay  pro- 
ceedings under  the  insolvent  law.    Beaty  v,  Beaty,  2  John.  Ch.  480. 

•  Story  Eq.  Jur.  §  899 ;  Wharton  v.  May,  5  Sumner's  Vesey,  71,  n.  (a)  ;  Eden 
Injunct.  (8d  Am.  ed.)  176,  177.  The  jurisdiction  of  the  Court  may  be  upheld, 
whenever  the  parties,  or  the  subject,  or  such  a  portion  of  the  subject,  are  within 
the  jurisdiction,  that  an  effectual  decree  can  be  made  and  enforced,  so  as  to  do 
justice.  Ward  v.  Arredondo,  1  Hopk.  218.  See  Mead  v,  Merritt,  2  Paige,  404 ; 
^litchell  V.  Bunch,  2  Paige,  606  ;  Lord  Cranstoun  v,  Johnston,  3  Sumner^s  Ve- 
sey, 170,  note  (a).  It  is  now  held,  that  whenever  the  parties  are  resident  within 
a  country,  the  Courts  of  that  country  have  full  authority  to  act  upon  them  per- 
sonally with  respect  to  the  subject  of  suits  in  a  foreign  country,  as  the  ends  of  jus- 
tice may  require ;  and  with  that  view,  to  order  them  to  take,  or  to  omit  to  take, 
any  steps  and  proceedings  in  any  other  court  of  justice,  whether  in  the  same 
country,  or  in  any  foreign  country.  There  is  an  exception  to  this  doctrine,  which 
has  been  long  recognized  in  America ;  and  that  is,  that  the  State  Courts  cannot 
enjoin  proceedings  in  the  Courts  of  the  United  States ;  nor  the  latter  in  the  for- 
mer Courts.  Rogers  v,  Cincinnati,  5  McLean,  837.  This  exception  proceeds 
upon  peculiar  grounds  of  municipal  and  constitutional  law,  the  respective  Courts 
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jurisdiction  is  not  grounded  upon  any  pretension  to  the  exercise  of 
judicial  and  administrative  rights  abroad,  but  on  the  circumstance 
of  the  party,  upon  whom  the  order  is  made,  being  within  the 
power  of  the  Court ;  for  if  the  Court,  as  in  Pen  v.  Lord  Balti* 
more,^  can  decree  the  performance  of  an  agreement  touching  the 
boundary  of  a  province  in  North  America,  or  as  in  Toller  v.  Car- 
teret,' can  foreclose  a  mortgage  in  the  Isle  of  Sark,  or  one  of  the 
Channel  Islands,  in  like  manner  it  can  restrain  the  party,  being 
witliin  tlie  limits  of  its  jurisdiction,  from  doing  anything  abroad, 
whether  the  act  forbidden  be  a  conveyance  or  other  act  in  pais^ 
or  the  instituting  or  prosecuting  of  an  action  in  a  foreign 
Court.* 

The  only  question,  therefore,  is,  whether  the  ends  of  justice 
require  that  the  Court  of  Chancery  should  interfere.  This  de* 
pends  upon  the  special  circumstances,  such  as  whether  the  Court 
of  Chancery  has  better  means  of  determining  both  the  law  and 
the  facts  of  the  case,^  or  when  two  suits  are  instituted  for  the 
same  matter,  in  all  respects,  and  there  has  been  a  decree  and  adju- 
dication in  this  country,  or  where  there  are  questions  in  the  cause, 
which  must  be  decided  according  to  the  principles  of  equity  before 

bdng  fully  competent  to  administer  entire  relief  in  the  suits  pending  therein. 
Diggs  t^.  Wolcott,  4  Cranch,  179;  M'Kim  v.  Yoorhes,  7  Cranch,  279.  But  the 
like  doctrine  has  been  recently  applied  by  the  State  Courts  to  suits  and  judg- 
ments in  other  American  State  Courts,  where  the  latter  are  competent  to  ad- 
minister the  proper  relief.  Mead  v.  Merritt,  2  Paige,  402  ;  Bicknell  v.  Field,  8 
Paige,  440,  444.  See  Mitchell  v.  Bunch,  2  Paige,  606  ;  2  Story  £q.  Jur.  §  900 ; 
Wilson  V.  Robertson,  1  Tenn.  266.  In  Williams  v.  Ayrault,  31  Barb.  (N.  Y.)  864, 
it  was  held  that  an  action  cannot  be  maintained,  in  the  Courts  of  this  State,  to 
enjoin  the  prosecution  of  an  action  pending  in  a  Court  of  a  sister  State.  But 
see  Dehon  v,  Foster,  4  Allen,  550;  Ante,  1726, 1727,  note,  and  note  8  below. 

>  1  Ves.  444. 

•  2  Vem.  494. 

'  Lord  Portarlington  v.  Soulby,  8  M.  &  K.  104 ;  Graham  v.  Maxwell,  1  Mac.  & 
Gor.  71 ;  2  Seton  Dec.  (3d  Eng.  ed.)  881.  The  Supreme  Court  of  Massachu- 
setts has  jurisdiction  in  Equity,  upon  a  proper  case  being  made,  to  enjoin  a  citi- 
xen  of  Massachusetts  from  availing  himself  of  an  attachment  of  personal  property 
in  another  State,  in  an  action  against  a  debtor  who  is  insolvent  under  the  laws  of 
Massachusetts,  and  thus  preventing  the  same  from  coming  to  the  hands  of  the  as- 
signee ;  and  it  is  no  objection  that  the  action  was  commenced  before  the  institu- 
tion of  proceedings  in  insolvency,  if  this  was  done  with  knowledge  that  such  pro- 
ceedings were  about  to  be  instituted,  and  with  a  view  to  obtain  a  preference. 
Dehon  v.  Foster,  4  Allen,  545 ;  S.  C.  7  Allen,  57. 

«  Bushby  v.  Munday,  5  Mad.  297;  Bunbury  v.  Banbury,  1  Beav.  318. 
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it  can  appear  whether  the  parties  have  a  clear  equitable  as  well  as 
a  legal  title  to  the  rights  tliey  claim.^ 

The  next  head  proposed  for  consideration,  in  which  an  injunc- 
tion will  be  granted,  is,  when  it  becomes  necessary  to  prevent  waste 
or  anj/thing"  in  the  nature  of  waste, ^  The  inadequacy  of  the 
remedy  at  Common  Law,  as  well  to  prevent  as  to  give  redress  for 
waste,  is  so  unquestionable,  that  a  resort  to  the  Courts  of  Law,  for 
either  of  those  purposes,  has  in  a  great  measure  fallen  into  disuse.' 
The  remedy  by  a  bill  in  Equity  is  much  more,  easy,  expeditious 
and  complete ;  for  relief  will  be  given  in  Equity,  where  the  reme- 
dies provided  in  the  Courts  of  Common  Law  could  not  be  made 
to  apply ;  as  where  the  titles  of  the  parties  are  of  a  purely  equi- 
table nature,  or  where  the  parties  have  both  legal  titles  and  legal 
remedies,  but  irreparable  mischief  would  be  done,  unless  they 
were  entitled  to  more  immediate  relief  than  that  which  tliey  could 
obtain  at  Law,  or  where  the  parties  committing  the  waste,  with 
nothing  but  temporary  and  limited  interests  in  the  subject-matter, 
are  maliciously  and  wantonly  abusing  those  legal  rights  to  the  in- 
jury of  those  in  remainder.^ 

^  Booth  V.  Leycester,  1  Keen,  579 ;  see  also  Lord  Portarlington  v.  Soulby,  S  M. 
&  E.  104  ;  Booth  v.  Leicester,  8  M.  &  C.  459 ;  Wedderbum  v.  Wedderbam,  4 
M.  &  C.  585 ;  Jones  v.  Geddies,  1  Ph.  724 ;  FenneU  v.  Boy,  3  De  G.,  Mac  & 
Gar.  126. 

'  See  Downing  v.  Palmateer,  1  Manroe,  65 ;  Ballon  v.  Wood,  8  Cash.  48 ;  Shu- 
brick  V.  Guerrard,  2  Desaus.  616.  An  injunction  to  restrain  the  executors  from 
committing  waste  or  selling  the  estate  of  the  testator  was  granted.  Wightman 
V,  Brown,  1  Desaus.  166.  Where  the  land  of  an  insolvent  debtor,  has  been  at- 
tached in  a  suit  at  law,  he  may  be  enjoined  against  waste  during  the  pendency  of 
such  suit.  Camp  v.  Bates,  11  Com.  51.  It  is  competent  for  a  Court  of  Equity 
to  restrain  by  injunction  the  removal  of  what  has  been  obtained  by  past  waste. 
United  States  v.  Parrott,  1  McAU.  C.  C.  (Cal.)  271. 

'  An  injunction  to  stay  waste  was  refused  where  there  appeared  to  be  no  im- 
pediment to  the  action  of  waste  at  law.  Cutting  v.  Carter,  4  Hen.  &  Munf.  424. 
But  see  Scott  v.  Wharton,  2  Hen.  &  Munf.  25,  where  it  was  held,  that  no  person 
is  entitled  to  an  injunction  to  stay  waste,  unless  he  can  maintsun  an  action  at  law 
for  it.  Both  these  positions  are  incorrect  See  Kane  v*  Vanderburgh,  1  John. 
Ch.  11 ;  Harris  v.  Thomas,  1  Hen.  &  Munf.  18. 

^  An  injunction  to  stay  waste  or  trespass  may  be  granted  in  Maryland  in  any 
case,  in  which  it  would  be  granted  according  to  the  English  authorities.  Duvall 
V,  Waters,  1  Bland,  576.  An  injunction  may  be  granted  in  that  State  to  stay 
waste  pending  an  action  at  Law,  or  a  suit  in  E<|uity  to  try  the  right  lb. ;  Atty^ 
General  v.  Norwood,  1  Bland,  581 ;  Coale  v.  Garrison,  1  Bland,  581 ;  Flannagan 
V,  Kips,  1  Bland,  582 ;   Gittings  v.  Dew,  1  Bland,  583.    See  Ingraham  v.  Dun- 
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The  most  ordinary  instance  of  the  interposition  of  a  Court  of 
Equity,  is  by  injunction  to  restrain  the  commission  of.  waste  by  a 
tenant  for  life  or  years  upon  the  application  of  the  reversioner  or 
remainderman,  for  an  estate  for  life  is  always  impeachable  for 
waste,  unless  the  contrary  is  pointed  out  by  express  limitation.^ 
To  redress  this  wrong,  the  only  Common  Law  remedies  are,  — 
either  an  action  of  waste,  or  an  action  on  the  case  in  the  nature 
of  waste :  the  first  of  these  remedies  is  given  by  the  statutes  of 
Marlbridge  and  Gloucester,^  which,  taken  together,  enabled  the 
owner  of  the  inheritance  to  recover  the  place  wasted,  together 
with  treble  damages,  as  an  equivalent  for  the  damage  done  to  him. 
No  person,  however,  could  bring  this  action  but  he  who  had  the 
immediate  estate  of  inheritance  expectant  on  the  determination 
of  the  estate  for  life ;  ^  consequently,  the  remedy  provided  by 
these  statutes  was  inapplicable  to  a  vast  variety  of  cases,  and  it 
therefore  gave  way  to  the  second  of  these  remedies,  i.  e.,  to  the 
action  on  the  case,  which  might  be  brought  by  the  person  in  rever- 
sion or  remainder  for  life  or  years,  as  well  as  by  a  reversioner,  &c. 

nell,  5  Metcalf,  118 ;  Dana  v.  Valentine,  5  Metcalf,  8 ;  Smith  v.  Collyer,  8  Sum- 
ner's Yesey,  89,  note  (a)  ;  Storm  v.  Mann,  4  John.  Ch.  21.  But  an  injunction 
will  not  be  issued  to  stay  waste  or  nuisance,  before  a  hearing  on  the  merits,  ex- 
cept in  cases  of  argent  necessity,  or  where  the  subject-matter  of  the  complaint  is 
free  from  controversy,  or  irreparable  mischief  will  be  produced  by  its  continuance. 
Charles  River  Bridge  v.  Warren  Bridge,  6  Pick.  376.  In  all  cases  where  the 
right  is  doubtful,  the  Court  will  direct  a  trials  and  in  the  mean  time,  if  there  be 
danger  of  irreparable  mischief,  or  if  there  is  any  other  good  cause  of  granting  a 
temporary  injunction,  it  will  be  ordered,  so  as  to  restrain  all  injurious  proceed- 
ings ;  and  when  the  plaintiff's  right  is  fully  established,  a  perpetual  injunction 
will  be  decreed.  Ingraham  v.  Dunnell,  5  Metcalf,  126 ;  2  Story  Eq.  Jur.  §  925, 
926 ;  Perry  v.  Parker,  1  Wood.  &  Minot,  280.  If  the  thing  sought  to  be  prohib- 
ited is  in  itself  a  nuisance,  the  Court  will  interfere  to  stay  irreparable  mischief, 
without  waiting  for  the  result  of  a  trial.  But  where  the  thing  sought  to  be  re- 
ftrained  is  not  unavoidably  and  in  itself  noxious,  but  only  something  which  may 
according  to  circumstances  prove  so,  then  the  Court  will  refuse  to  interfere,  until 
the  matter  has  been  tried  at  law.  Per  Brougham,  Lord  Chancellor,  Ripon  v. 
Hobart,  1  Cooper  SeL  Ca.  883 ;  S.  C.  8  My.  &  Keen,  169  ;  The  Universities  of 
Oxf.  and  Camb.  v.  Richardson,  6  Sumner's  Vesey,  689,  note  (a).  See  Hart  v. 
Mayor  &c.  of  Albany,  3  Paige,  218.  An  injunction  to  stay  waste  pending  a  suit 
to  try  the  right,  will  not  prevent  the  occupying  tenant  from  making  the  ordinary 
uses  of  the  land.    Duvall  v.  Waters,  1  Bland,  584. 

^  Cole  0.  Peyson,  Ch.  Rep.  57. 

'  52  Hen.  IH.  c.  28 ;  and  6  £dw.  I.  c.  5. 

*  1  Inst  58  5,  and  216  5,  n.  2 ;  Paget's  Case,  Rep.  pp.  5,  76  b. 
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ill  fee ;  ^  but  as  it  has  been  determined  that  an  action  on  the  case 
will  not  lie  (br  permissive  waste?  and  as  it  is  certain  that  it  cannot 
prevent  the  commission  oi  future  waste^  an  injunction  in  Equity, 
with  its  consequential  account,  is,  in  ordinary  circumstances,  the 
most  usual  and  most  efficacious  mode  of  obtaining  complete  re- 
dress.^ A  tenant  under  a  renewable  lease  forever  may  be  re- 
strained from  committing  waste.^ 

It  is  obvious,  from  the  foregoing  summary  of  the  Common  Law 
remedies,  that,  even  if  the  Common  Law  remedy  were  more  effi- 
cacious than  it  is,  there  are  many  persons  who  would  be  without 
redress  if  the  Court  of  Equity  did  not  interfere,  —  such  as  children 
unborn,  and  persons  having  contingent  or  executory  interests.^ 
Injunctions  will  accordingly  be  granted  to  protect  the  interests  of 
a  child  in  ventre  sa  mere  ;^  of  a  contingent  remainderman,^  or  of 
an  executory  devisee;®  for  if  this  protection  were  not  given,  it 
would  be  very  easy  to  destroy  the  intention,  as  to  timber  in  almost 
every  settlement,  whether  by  deed  or  will.  There  are  also  other 
cases  where  a  person  is  dispunishable  at  Common  Law  for  commit- 
ting waste,  and  yet  a  Court  of  Equity  will  enjoin  him :  thus,  it  is 
clear,  that  where  there  is  a  tenant  for  life,  with  remainder  to  an- 
other life,  with  remainder  over  in  tail  or  in  fee,  and  the  first  ten- 
ant for  life  commits  waste,  the  remainderman  in  tail  or  in  fee  can 
have  no  action  of  waste,  —  tlie  reason  of  which  is,  that  the  plain- 
tiff in  the  action  must  recover  the  place  wasted  ;  and  that  would 
be  an  injustice  to  the  remainderman  for  life,  whose  estate  is  not 
forfeited,  and  if  it  should  be  recovered  by  the  owner  of  the  inheri- 
tance, (being  under  the  limitation  of  the  property),  it  would 
never  go  back  again.  But  though  the  law  allows  no  action  of 
waste,  in  such  a  case,  yet  the  Court  of  Chancery  will  sustain  an 
injunction.®    And  not  only  will  the  Court  of  Chancery  grant  the 

*  Williams's  Saunders,  252,  n.  7. 

■  Heme  v.  Bembow,  4  Taunt  764. 

'  Lord  Red.  136  ;  Gibson  v.  Smith,  2  Atk.  ISS ;  for  an  account  of  the  Common 
Law  remedies,  see  Jefferson  v.  Bishop  of  Durham,  1  Bos.  &  Pull.  120. 
^  Coppergin  v.  Eastburn,  8  J.  &  Lat.  397. 

*  Brashear  v,  Macey,  3  J.  J.  Marsh.  93. 

*  Robinson  t7.  Litton,  8  Atk.  211 ;  Luttrell's  Case,  cited  Prec.  in  Ch.  50. 
»  Williams  v.  Duke  of  Bolton,  3  P.  Wms.  268,  n. 

'  Hay  ward  v.  StiUingileet,  1  Atk.  425 ;  Robinson  v.  Litton,  3  Atk.  209 ;  and 
see  Stansfield  v.  Habergham,  10  Ves.  273. 

*  Boswell's  Case,  1  Rolls,  Ab.  377 ;  Tracy  v.  Tracy,  1  Vem.  28;  Abraham  r. 
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injunction  upon  the  application  of  the  remainderman  in  fee,  but 
it  will  also  gi^nt  it  upon  the  application  of  the  mesne  remainder- 
man for  life  ;  ^  for  though  he  has  no  right  to  the  timber,  yet  if  the 
first  tenant  for  life  should  die,  he  would  have  an  interest  iu  the 
mast  and  shade  ; '  but,  if  the  timber  has  been  cut,  he  cannot  main- 
tain a  bill  for  an  account  of  the  proceeds,  which  belong  only  to 
the  owner  of  the  inheritance.^  It  is  upon  the  like  principle,  also, 
that  Lord  Hardwicke  granted  an  injunction  at  the  suit  of  a  ground 
landlord,  to  stay  waste  in  an  under  lessee  ;^  and  an  injunction  has 
also  been  obtained  against  a  tenant  from  year  to  year,  after  a 
notice  to  quit,  to  restrain  him  from  taking  away  the  crops  or  sow- 
ing the  land  with  a  pernicious  seed,  in  a  manner  which  was  con- 
trary to  the  usual  course  of  husbandry.^ 

A  Court  of  Equity  will  also  restrain  waste  where  the  titles  of 
the  parties  are  of  a  purely  equitable  nature :  thus,  in  the  case  of 
mortgages,  if  the  mortgagor  in  possession  should  attempt  to  cut 
down  timber,  and  the  land  without  the  timber  is  an  insufficient  or 
scanty  security,  a  Court  of  Equity  will  restrain  him ;  ^  for,  as  the 
whole  estate  is  a  security  for  the  money  advanced,  the  mortgagor, 
tinder  such  circumstances,  ought  not  to  be  suffered  to  lessen  or 
diminish  it;^  and  so  it  is  the  duty  of  trustees  who  are  ap- 
pointed to  preserve  contingent  remainders,  to  protect  the  entire 
inheritance  for  the  benefit  of  all  the  cestuis  qxie  trust  in  remainder, 
whether  vested  or  contingent ;  and  as,  in  many  instances,  the 
value  of  that  inheritance  consists  as  much  of  the  mines  and 

Bobb,  Freem.  68  ;  Garth  v.  Ck>ttoii,  1  Dick.  206,  20S ;  In  re  Skringley,  8  Mac.  & 
Gor.  224. 

^  Mayo  V,  Foster,  2  M'Cord  Ch.  143 ;  Kane  v.  Vanderburgh,  1  John.  Ch.  11. 

'  Dajrell  v.  Champnets,  1  Eq.  Ca.  Ab.  400 ;  Mollioeaux  v.  Powell,  8  P.  Wms. 
268,  n. ;  Perrot  v.  Perrot,  8  Atk.  94 ;  DaTia  v,  Leo,  6  Ves.  787. 

'  Luflhington  v.  Boldero,  16  Beav.  1. 

*  Farrent  v.  LoTell,-8  Atk.  728 ;  S.  C.  Amb.  106,  sub  nam,  Farrent  v.  Lee. 

*  Onslow  V. ,  16  Yes.  173;  Pratt  v.  Brett,  2  Mad.  62;  see  Duke  of  St 

Albans  v.  Skipwith,  8  Bear.  864. 

*  See  Scott  v,  Wharton,  2  Hen.  &  Munf.  26 ;  Downing  v.  Palmateer,  1  Monroe, 
66;  Bradjr  v.  Waldron,  2  John.  Ch.  148  ;  Murdoch's  Case,  2  Bland,  461 ;  Robin- 
son v.  Preswick,  8  £dw.  246.  Where  the  land  of  an  insolvent  debtor  has  been 
attached,  in  a  suit  at  law,  it  is  competent  to  a  Court  of  Chancery,  during  the  pen- 
dency of  such  suit,  to  enjoin  him  against  waste.  Camp  v.  Bates,  11  Conn.  61 ; 
Powers  V.  Heery,  R.  M.  Charlt  628. 

'  Usbome  v.  Usbome,  1  Dick.  76 ;  Hippesley  v.  Spencer,  6  Mad.  422 ;  Hum- 
phreys V.  Harrison,  1  J.  &  W.  681 ;  see  Goodman  v,  Kine,  8  Bear.  899,  where 
mortgagors  were  restruned  after  a  foreclosure  decree. 
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timber  as  it  does  of  the  land,  they  may,  by  force  of  their  trust, 
have  their  remedy  by  injunction,  to  prevent  the  destruction  of  the 
one  or  the  exhaustion  of  the  other.^  Under  this  head,  we  may 
also  class  those  cases  where  persons  are  contracting  for  leases  and 
other  interests  in  property  which  they  are  only  in  possession  of  by 
virtue  of  the  contract ;  in  such  cases,  if  the  plaintiff  has  no  legal 
title,  he  has  no  redress  at  Law,  but  if  he  has  such  a  contract  as 
will  authorize  liim  to  call  upon  the  Court  to  clothe  the  possession 
with  the  legal  title,  and  the  answer  admits  such  contract,  the  in- 
junction will  be  granted.^ 

An  injunction  will  also  be  granted,  in  some  cases,  where  the 
parties  have  both  legal  titles  and  legal  remedies,  but  irreparable 
mischief  would  be  done  unless  they  were  entitled  to  more  imme- 
diate relief  than  that  which  they  would  obtain  at  Law ;  ^  it  has 
accordingly  been  granted  where  the  injunction  amounted  in  fact 
to  an  injunction  to  stop  a  trespass ;  for,  if  the  Court  would  not 
interfere  against  a  trespasser,  he  might  go  on  by  repeated  acts  of 
damage  which  would  be  absolutely  irremediable.^    The  original 

^  Grarth  v.  Cotton,  1  Dick.  ISS;  Stanafield  v.  Habergham,  10  Yes.  273;  Fugh 
V.  YaugliaQ,  12  Beay.  517. 

*  Norway  r.  Bowe,  19  Ves,  156. 

'  2  Setoo  Dec.  (3d  Eng.  ed.)  S97,  898. 

*  Deere  v.  Guest,  1  M.  &  C.  516;  Greenhalgh  v.  Manchester  Railwaj  Com- 
pany, 3  M.  &  C.  784 ;  Winnipissiogee  Lake  Co.  w.  Worster,  9  Foster  (N.  H.)  483, 
447 ;  Davis  v.  Reed,  14  Maryland,  152 ;  Scheetz's  Case,  35  Penn.  (State)  88 ; 
Thomas  v.  James,  32  Alabama,  723.  Powers  v.  Heery,  R.  M.  Charlt.  523,  524 ; 
New  York  Printing  Co.  v.  Fitch,  1  Paige,  97  ;  Livingston  v,  Livingston,  6  John. 
Ch.  497  ;  Jerome  v.  Boss,  7  John.  Ch.  315 ;  2  Story  £q.  Jur.  §  928,  §  929  ;  Atta- 
quin  V.  Fish,  5  Metcalf,  148 ;  Eden  Injunct.  (2d  Am.  ed.)  229,  330  to  234 ;  Rob- 
inson V.  Lord  Byron,  1  Bro.  C.  C.  (Perkins's  ed.)  588,  589,  notes  (a)  and  (5),  and 
cases  cited;  Putnam  v,  Valentine,  5  Ohio,  187.  The  practice  of  issuing  injuno- 
tions  in  cases  of  trespass,  on  the  principle  of  irreparable  mischief,  has  now  become 
extremely  common.  Hanson  v,  Gardiner,  7  Sumner's  Yesey,  305  b,  note  (c),  and 
cases  cited.  But  an  injunction  will  not  be  granted  to  restrain  a  mere  trespaas, 
where  the  injury  is  not  irreparable  and  destructive  to  the  plaintiff's  estate,  bat 
is  susceptible  of  perfect  pecuniary  compensation,  and  for  which  the  party  may 
obtain  adequate  satisfaction  in  the  ordinary  course  of  law.  Jerome  v.  Ross,  7 
John.  Ch.  315 ;  Stevens  v.  Beekman,  1  John.  Ch.  318 ;  Amelung  v.  Seekamp, 
9  Gill  &  John.  468 ;  Smith  v,  Pettingill,  15  Yermont,  82 ;  Hart  v.  Mayor,  &c  of 
Albany,  3  Paige,  213 ;  Ross  v.  Page,  6  Ohio,  166 ;  Herr  v.  Bierbower,  3  Mary- 
land Ch.  Dec.  456 ;  Carlisle  v.  Stevenson,  3  Maryland  Ch.  Dec.  499 ;  Chesapeake 
&  Ohio  Co.  v.  Toung,  3  MaryLind,  480 ;  Brooks  t;.  Dias,  35  Alabama,  599.  The 
mere  allegation  of  danger  of  a  great  and  irreparable  injury  is  not  enough ;  facta 
must  be  stated  to  satisfy  the  Court  of  the  existence  of  a  danger  of  that  kind. 
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distinction  was,  that  if  a  person  still  living  committed  a  trespass, 
by  cutting  timber  or  taking  lead  ore,  or  digging  for  coal,  the 
Court  would  not  inteifere,  except  so  far  as  to  give  a  discovery,  and 
then  an  action  might  be  brought  for  the  value  discovered  ;  but  if 
the  person  died,  then,  since  the  trespass  died  with  him,  the  Court 
has  said  it  would  decree  an  account,  though  the  law  provided  no 
remedy.  Throughout  Lord  Hardwicke's  time  and  down  to  that  of 
Lord  Thurlow,  the  distinction  between  waste  and  trespass  was 
thus  acknowledged  ;  ^  Lord  Thurlow  himself  acted  upon  the  same 
principle,  saying,  that  the  person  to  be  enjoined  was  a  mere  stran- 
ger, and  he  ought  to  be  turned  out  of  possession  immediately.^ 

The  Court  will  likewise  interfere  by  injunction,  where  the  par- 
ties committing  the  waste,  with  nothing  but  temporary  and  limited 
interests  in  the  subject-matter,  are  maliciously  and  wantonly  abus- 
ing their  legal  rights  to  the  injury  of  those  in  remainder ;  this  is 
commonly  called  equitable  waste,  which  may  be  defined  to  be  the 
commission  of  such  acts  as  at  Law  would  not  be  esteemed,  under 
the  circumstances  of  the  case,  to  be  waste,  but  which  are  so  es- 
teemed in  the  view  of  a  Court  of  Equity,  from  their  manifest 
injury  to  the  inheritance,  though  not  inconsistent  with  the  legal 
rights  of  the  party  committing  them.  Thus,  for  example,  it  was 
held,  in  Lewis  Bowie's  case,^  that  if  there  be  a  tenant  for  life 
without  impeachment  of  waste,  he  had  as  great  a  power  to  do 
waste,  and  to  convert  it  at  his  own  pleasure,  as  a  tenant  in  fee  or 
a  tenant  in  tail  had,  so  that  if  any  trees  were  severed  from  the  in- 
heritance, either  by  the  act  of  the  party  or  by  the  act  of  Law,  and 
became  chattels,  the  whole  property  in  them  was  in  the  tenant  for 
life,  by  force  of  the  said  clause.  The  necessary  consequence  of 
this  doctrine  was,  that  a  tenant  for  life  without  impeachment  of 

Branch  Turnp.  Co.  v,  Yaba,  18  Calif.  190.  And  therefore  an  omission  of  the 
chai^  of  irreparable  mischief  would  not  be  a  defect  in  a  bill  for  an  injunction 
otherwise  good.  Davis  v.  Reed,  14  Maryland,  152.  See  Bolster  v.  Catterlin,  10 
Ind.  117 ;  De  Witt  v,  Hayes,  2  CaL  468 ;  Cornelius  v.  Post,  1  Stockt.  (N.  J.)  196. 

^  Thomas  v.  Oakley,  IS  Ves.  186. 

'  Mortimer  «.  Cottrell,  2  Cox,  205 ;  and  see  Flamang's  Case,  cited  or  referred 
to  6  Yes.  147 ;  T  Yes.  808;  15  Yes.  188;  18  Yes.  186 ;  Mitchell  v.  Dors,  6  Yes. 
147;  Crockford  v.  Alexander,  15  Yes.  188;  Thomas  v.  Oakley,  18  Yes.  186; 
Smith  V.  Pettingill,  15  Yermont,  82.  For  injunction  to  stay  defendants  destroy- 
ing family  graves,  and  removing  or  defacing  tombstones,  or  obliterating  inscrip- 
tions thereon,  in  burial-grounds  attached  to  a  chapel,  see  Moreland  v,  Richardson, 
24  Beav.  88,  note. 

■  11  Rep.  80. 
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waste,  could  not  in  any  case  be  restrained,  in  Equity,  from  cutting 
timber  upon  the  estate,  for  that  would  have  been  to  determine 
that  he  should  not  enjoy  the  property  which  the  Law  gave  him.^ 
It  was,  however,  soon  found,  that  this  extensive  power  might  be 
wantonly  and  capriciously  abused  to  the  prejudice  of  the  inheri- 
tance ;  and,  accordingly,  where  a  tenant  for  life,  unimpeachable  of 
waste,  was  making  an  unconscientious  use  of  that  power,  the 
Courts  of  Equity  assumed  the  jurisdiction  of  restraining  and 
modelling  it.^  Thus  it  has  interfered  by  injunction  where  the 
tenant  for  life  was  pulling  down  a  castle,^  or  the  family  mansion, 
or  farm  houses.^  It  will  also  interfere  where  he  4s  cutting  down 
timber  of  too  young  growth,^  or  where  he  is  cutting  down  trees 
which  were  planted  or  growing  or  designedly  left  for  ornament  or 
shelter.^  This  principle  has  even  been  extended  to  plantations, 
vistas,  avenues  and  rides,^  and  to  trees  which  are  either  planted  to 
shut  out  an  object,®  or  merely  for  the  benefit  of  a  view.^  In  some 
of  these  cases,  the  kind  of  waste  has  been  called,  by  the  Judges, 
extravagant^  humorsome  waste  ;  in  others,  as  voluntary ^  malicious^ 
intended  waste  ;  in  others  again  as  wanton  and  wilful  waste ;  in 
all  of  them,  in  short,  it  was  the  improper  and  abusive  exercise  of 
a  legal  power  to  the  detriment  of  those  in  remainder.^  Tlie  Court 
will  not,  however,  interfere  in  the  case  of  permissive  waste.^ 
Tenants  in  tail,  after  the  possibility  of  issue  extinct,  have  the 

^  Aston  V,  Aston,  1  Ves.  265,  266. 

'  See  Kane  v.  Vanderburgh,  1  John.  Ch.  11. 

'  Vane  v.  Lord  Barnard,  2  Vem.  788 ;  S.  C.  Free,  in  Ch.  454,  tub  nom.  Lmd 
Barnard's  Case. 

'    *  Aston  v.  Aston,  1  Ves.  265.    A  tenant  was  stayed  pulling  down  a  house  and 
building  another.     Smyth  v.  Carter,  18  Beav.  78. 

'  Obrien  o.  Obrien,  Amb.  107;  Chamberlyne  v.  Dummer,  1  Bro.  C.  C.  166 ; 
Strathmore  o.  Bowes,  2  Bro.  C.  C.  88. 

*  Packington's  Case,  8  Atk.  215;  Williams  v.  ItTNamara,  8  Ves.  70;  Morris  v. 
Morris,  15  Sim.  505 ;  Wellesley  o.  Wellesley,  6  Sim.  497.  Felling  timber  not 
for  necessary  repairs  has  been  enjoined.  See  Marlboro  v.  St  John,  5  D.  &  S. 
174. 

'  Lord  Tamworth  o.  Lord  Ferrers,  6  Ves.  419. 

*  Day  V.  Merry,  16  Ves.  875. 

*  The  Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves.  107. 

^  A  devisee  for  life  was  restrained  from  cutting  down  the  trees  from  the  wood- 
land of  the  estate  and  from  planting  the  new  grounds.  Smith  v,  Poyas,  2  Desaus. 
65.  So  from  using  the  timber  for  any  other  purpose  than  for  fuel,  fencing,  &c. 
Ibid. 

^  Powys  V.  Blagraye,  4  De  6.,  Mac.  &  Gor.  448. 
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same  powers  and  are  subject  to  the  same  restrictions  as  tenants  for 
life  without  impeachment  of  waste ;  and  it  makes  no  difference 
that  they  are  unimpeachable  of  waste,  not  by  the  pronsion  of  the 
grantor,  but  as  a  legal  incident  to  their  estate.^ 

It  is  to  be  remarked,  that  the  object  of  the  Court's  interference 
in  granting  an  injunction  to  stay  this  kind  of  waste  is  not  by  way  of 
satisfying  a  damage,  but  in  order  to  prevent  a  wrong,  and,  there- 
fore, a  person  cannot  come  into  Equity  merely  for  an  account, 
unless  where  the  waste  is  of  that  nature  that  the  plaintiff  has  no 
remedy  at  Law :  the  account  depends  entirely  upon  the  injunc- 
tion ;  it  is  incidental  to  and  consequential  upon  it ;  and,  if  a  per^ 
son  is  entitled  to  the  one,  he  is  entitled  to  the  other  also,  on  the 
principle  of  preventing  a  multiplicity  of  suits ;  for,  otherwise,  he 
would  be  obliged  to  bring  liis  action  at  Law  as  well  as  his  bill  in 
Equity,  —  his  action  by  way  of  satisfaction,  his  bill  by  way  of  pre- 
vention ;  ^  and  therefore  an  account  has  been  granted  with  respect 
to  equitable  waste  after  the  death  of  the  person  who  committed 
the  waste.^ 

There  is  therefore  distinction,  when  the  party  who  commits  the 
waste  dies,  between  those  cases  where  the  waste  was  legal  and 
those  cases  where  the  waste  was  equitable.  There  is  no  instance 
of  a  decree  against  assets  for  an  account  of  legal  waste ;  since,  so 
far  as  the  act  of  the  offender  was  beneficial,  his  assets  would  be 
answerable  at  Law,  and  his  executor  would  be  charged  ;  ^  and  as 
at  Law,  if  legal  waste  be  committed  and  the  party  dies,  an  action 
for  money  bad  and  received  will  lie  against  his  representatives ; 
80,  upon  the  same  principle,  or  rather  by  analogy  thereto,  if  equi- 
table waste  be  committed,  and  the  party  dies,  he  must,  through  his 
representatives,  refund  in  respect  of  the  wrong  he  had  done,  and 
not  retain  the  produce  of  his  injury,  which  is  recoverable  in  no 
other  Court.* 

The  Court  will  interfere,  by  injunction,  to  suppress  the  com- 

^  Freem.  58 ;  Attorney-General  v.  Duke  of  Marlborough,  8  Mad.  589 ;  Wil- 
liams V.  Williams,  15  Yes.  419. 

'  Jesus  College  r.  Bloom,  8  Atk.  268  ;  S.  C.  Amb.  54  ;  Duke  of  Leeds  r.  Earl 
Amherst,  2  Ph.  117 ;  and  see  Lushington  v.  Boldero,  15  fieav.  1 ;  DuvaU  v.  Wa- 
ters, 1  Bland,  576. 

'  Garth  r.  Cotton,  1  Dick.  1S8. 

*  Hambly  »,  Trott,  Cowp.  876. 

*  Marquis  of  Lansdown  v.  March,  Dowager  of  Lansdown,  1  Mad.  116 ;  Bishop 
of  Winchester  v.  Knight,  1  P.  Wms.  406. 
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mission  or  continuance  of  a  nuisance.^  Nuisances  are  of  two 
kiftds,  —  those  which  are  injurious  to  the  public  at  large,  and 
those  which  are  injurious  to  the  rights  and  interests  of  private 
persons. 

With  regard  to  public  nuisances,  the  jurisdiction  seems  to  be  of 
very  ancient  date,  and  to  bo  founded  on  the  irreparable  damage  to 
individuals  or  the  great  public  injury  which  is  likely  to  ensue. 
The  jurisdiction  is  applicable  not  only  to  nuisances  strictly  so 
called,  but  also  to  purprestures.  By  purpresture  is  meant,  in  its 
present  acceptation,  an  encroachment  upon  the  Grown,  either 
upon  part  of  the  demesne  lands,  or  upon  the  high  roads,  rivers, 
forts  or  streets ;  and  the  difference  between  purprestures  and  nuis- 
ances consists  in  this,  that  where  the  jus  privatum  of  the  Grown 
is  invaded  it  is  a  purpresture^  but  where  the  jus  publicum  is  vio- 
lated it  is  a  nuisance? 

In  cases  of  purpresture  the  remedy  is  either  by  information  for 
an  intrusion  at  the  Gommon  Law,  or  by  information  in  Equity  at 
the  suit  of  the  Attorney-General.* 

1  Boston  &  Lowell  R.  R.  Corp.  v.  S.  &  L.  R.  R.  Co.  2  Gray,  1,  27,  28 ;  Charles 
River  Bridge  v.  Warren  Bridge,  6  Pick.  876;  S.  C.  7  Pick.  844;  Spragae  v. 
Rhodes^  4  Rhode  Isl.  801.  The  Court  enjoins  what  will  clearly  end  in  nui- 
sance ;  if  this  is  uncertain,  the  motion  will  be  refused  with  costs.  Haine  o. 
Taylor,  2  Ph.  209  ;  10  Beav.  75,  77,  79,  80.  What  is  nuisance  is  chiefly  a  sub- 
ject for  a  jury,  and  to  be  ascertained  by  an  action,  before  granting  relief;  8e« 
Attorney-General  v.  U.  K.  Elec.  Tel.  Co.,  5  L.  T.  N.  S.  828 ;  2  Seton  Dec.  (Sd 
£ng.  ed.)  898  ;  Cleeve  v.  Mahany,  9  W.  R.  882. 

As  to  the  effect  of  acquiescence  in  a  nuisance  preventing  the  interference  of 
the  Court  for  or  against  a  party,  see  Bankhart  v.  Houghton,  27  Bearan,  425,428 ; 
2  Seton  Dec.  (8d  £ng.  ed.)  898,  899 ;  Attorney-General  v.  Sheffield  &c.  Co.,  3 
D.  M.  &  G.  804,  814,  822,  830. 

Having  one's  rest  disturbed  is  a  nuisance,  though  compensable  by  damages ; 
depreciation  of  property  is  not  a  nuisance.  White  t;.  Cohen,  2  Drew,  312.  Burning 
bricks  on  one's  own  ground  was  stayed  as  a  nuisance.  Walter  v.  Selfe,  4  D.  &  S. 
815,  820,  825 ;  Graflon  v.  Hilliard,  4  D.  &  S.  826  ;  Pollock  v.  Lester,  11  Hare, 
266,  276.  Holding  a  regatta  on  a  reservoir,  on  which  rights  of  fishing  and  sport- 
ing were  reserved,  was  held  a  nuisance.  Bostock  v.  N.  Stafi*.  Ry.  5  D.  &  S.  584 ; 
8  S.  &  G.  283.  And  a  cattle  fair  on  a  recreation  ground  was  enjoined.  Atttnrney- 
Greneral  v.  Mayor,  Southampton,  1  Gif.  368,  865,  366.  Leaving  open  or  opening 
sewers  into  a  main  road  sewer,  while  running  into  a  canal,  was  enjoined.  Man- 
chester Ry.  v.  Workshop  Bd,  28  Beav.  198,  206,  208,  211.  See  Case  v.  M.  R 
Co.,  27  Beavan,  247,  252;  Oldaker  v.  Hunt,  6  D.  M.  G.  876,  888;  19  BeaY. 
485 ;  2  Seton  Dec  (3d  £ng.  ed.)  899,  900. 

•  2d  Inst  38,  272  ;  Harg.  Law  Tracts,  84,  87. 

'  Attorney-General  v,  Richards,  2  Anst.  603  ;  Attorney-General  v.  Johnson,  8 
J.  WiL  87 ;  Rex  r.  Earl  Grosvenor,  Starkie's  N.  P. 
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In  cases  of  public  nuisance,  properly  so  called,  an  indictment 
lies  to  abate  them,  and  to  prosecute  the  offender ;  but  an  infor- 
mation will  also  lie  in  Equity  to  stop  the  mischief  and  to  restrain 
tlie  continuance  of  it.^  Thus  Lord  Cottenham  held,  that  there 
was  a  clear  jurisdiction  in  a  Court  of  Equity,  to  restrain  the 
magistrates  of  a  county  from  doing  that  which  would  have  been  a 
nuisance  to  a  public  road.^ 

In  informations  and  proceedings  in  cases  of  public  nuisance, 
the  Attorney-General  may  take  on  himself  to  sue  as  representing 
the  public ;  ^  but  individuals  who  conceive  themselves  ao:grieved 
may  also  come  forward  and  ask  the  assistance  of  the  Court  to 
prevent  a  public  nuisance  from  which  they  have  individually 
sustained  damage ;  ^  and  in  the  event  of  an  individual  suffering 
peculiar  and  special  damage  by  a  public  nuisance,  a  suit  may 
be  sustained  by  him  without  making  the  Attorney-General  a 
party.^ 

With  rega];d  to  private  nuisances^  the  Court  will  interfere  by 
way  of  injunction  where  the  mischief  is  irreparable.®  The  gen- 
eral ground  of  its  interference  is  that  sort  of  material  injury  to 

^  Mayor  of  London  v.  Bolt,  5  Yes.  129  ;  Attorney-General  v.  Nichol,  16  Yes. 
SdS. 

'  Attorney-General  v.  Forbes,  2  M.  &  C.  124;  Turner  v.  Blamire,  1  Drew. 
402. 

*  Elmberat  v.  Spencer,  2  Mac.  &  Gor.  45. 

*  Attorney-General  v.  Forbes,  2  M.  &  C.  123.  See  Rowe  v.  Granite  Bridge, 
21  Pick.  344 ;  Corning  v.  Lowerre,  6  John.  Ch.  439 ;  Hamilton  v.  Whitridge,  11 
Maryland,  12S.  But  a  bill  for  an  injunction  against  a  public  nuisance  will  not 
be  sustained,  unless  it  shows  a  particular  injury  to  the  plaintiff,  distinct  from  that 
which  he  suffers  in  common  with  the  rest  of  the  public.  Bigelow  v.  The  Hartford 
Bridge  Co.  14  Conn.  565. 

An  owner  of  lots  upon  a  street,  upon  which  a  railway  is  about  to  be  construct- 
ed, which  will  be  specially  injurious  to  him,  may  maintain  a  suit  to  enjoin  such 
Gonstraction.  Milhan  v.  Sharp,  28  Barb.  (N.  Y.)  228.  In  Hamilton  v,  Whit- 
ridge,  11  Maryland,  128,  it  was  held,  that  parties,  suffering  special  damage  in  the 
value  and  use  of  their  property,  may  haye  an  injunction  to  restrain  the  owner  of 
an  adjoining  house  from  its  contemplated  use  as  a  house  of  prostitution. 

*  Soltau  V.  Du  Held,  2  Sim.  N.  S.  183. 

*  Winnipissiogee  Lake  Co.  v.  Worster,  9  Foster  (N.  H.)  433;  Ingraham  v. 
Dnnnell,  5  Metcalf,  118 ;  Davis  v.  Reed,  14  Maryland,  152 ;  Webber  v.  Gage,  39 
N.  Hamp.  182 ;  Middleton  v.  Franklin,  8  Calif.  328 ;  Dana  v,  Yalentine,  5  Met- 
calf, 8.  See  Boston  Water  Power  Co.  v.  Boston  &  Worcester  R.  R.  Corp.  16 
Pick.  512,  525 ;  Bigelow  v.  The  Hartford  Bridge  Co.  14  Conn.  565 ;  Perry  v. 
Pai^er,  1  Wood.  &  Minot,  283 ;  Cunningham  v.  Rome  R.  R.  Co.  27  Georgia^ 
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property  or  health  requiring  the  application  to  prevent,  as  well  as 
remedy,  an  evil,  for  which  damages  more  or  less  would  be  given 
in  an  action  at  Law.^  It  is  not  every  case  that  would  furnish  a 
right  of  action  against  a  party  which  would  justify  the  interpo- 
sition of  the  Court  of  Equity  to  redress  the  mischief  or  remove 
the  annoyance.^  But  there  must  be  such  an  injury  as  from  its 
nature  is  not  susceptible  of  being  adequately  compensated  for  by 
damages,  or  such  as,  from  its  long  continuance,  occasions  a  con- 
stantly-recurring grievance  which  cannot  be  otherwise  prevented 
but  by  an  injunction.'  Thus  it  has  been  said,  that  every  common 
trespass  or  a  mere  diminution  of  the  value  of  the  premises  is  not 
a  ground  for  an  injunction ;  but,  if  the  trespass  continue  so  long 
as  to  become  a  nuisance,  or  if  the  diminution  of  the  value  of  the 
premises  amount  to  irreparable  mischief,  then  the  Court  will  un- 
doubtedly interfere.* 

The  Court  frequently  exercises  this  jurisdiction  where  it  re- 
strains a  party  from  building  so  near  the  plaintiff'^  house  as  to 
darken  his  ancient  lights.^    Injunctions  have  also  been  granted  to 

*  Attorney-General  v.  Nichol,  16  Ves.  843. 

*  An  owner  of  vacant  land,  whicb  is  intended  for  house  lots,  is  not  entitled  tp 
an  injunction  to  restrain  the  exercise  of  an  offensive  trade  in  the  vicinity  therec^ 
whereby  its  value  is  diminished.  Such  owner  has  a  complete  and  adequate  rem- 
edy at  law  for  the  injury  so  caused.    Dana  v.  Valentine,  5  Metcalf,  S. 

'  Fishmongers'  Company  v.  East  India  Company,  1  Dick.  163;  Elmherst  p. 
Spencer,  2  Mac.  &  Gor.  45 ;  Attorney-General  v.  Sheffield  Gas  Consumers  Com- 
pany, 3  De  G.,  Mac.  &  Gor.  304  ;  Ingraham  t;.  Dunnell,  5  Metcalf,  118  ;  2  Story 
Eq.  Jur.  §  925 ;  Mohawk  &  Hudson  Rail  R.  Co.  v.  Artcher,  6  Paige,  83 ;  Jerome 
t?.  Ross,  7  John.  Ch.  315  ;  Hart  v.  Mayor  &c.  of  Albany,  3  Paige,  213  ;  Webber 
V.  Gage,  39  N.  Hamp.  182,  186,  187,  188 ;  Burnham  t;.  Eempton,  44  N.  Hamp. 
97 ;  Olmstead  v,  Loomb,  6  Barb.  S.  C.  152 ;  Lyon  v.  McLaughlin,  32  Vermont, 
423. 

*  Coulson  V.  White,  3  Atk.  21 ;  and  see  Attorney-General  v.  Nichol,  16  Yes. 
342 ;  White  v.  Cohen,  1  Drew.  312  ;  Johnston  v.  Hall,  2  Kay  &  J.  414. 

*  Ryder  v.  Bentham,  1  Yes.  543;  Back  v.  Stacey,  2  Russ.  121;  East  India 
Company  v,  Yincent,  2  Atk.  83 ;  Attorney-General  r.  Nichol,  16  Sumner's  Yesey, 
838,  note  (a);  2  Story  Eq.  Jur.  §  926,  927  ;  Eden  Injunct  (2d  Am.  ed.)  270; 
Wilson  V.  Cohen,  1  Rice  Eq.  80  ;  2  Seton  Dec  (3d  Eng.  ed.)  894  ;  Potts  v.  Levy, 
2  Drew.  272,  278,  279.  In  Atkins  t;.  Chilson,  7  Metcalf,  398,  it  was  held  that  a 
lessor  is  not  entitled  during  the  continuance  of  the  lease,  to  an  injunction  to  re- 
strain*  the  lessee  from  obstructing  and  darkening  windows  in  the  demised  tene- 
ment, unless  the  injury  will  probably  be  irreparable,  or  cannot  be  compensated 
by  damages  recovered  in  a  suit  at  law. 
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stop  the  diversion  of  watercourses ;  ^  and  to  prevent  the  pulling 
down  of  banks  of  rivers,  whereby  the  plaintiff  is  exposed  to  inun- 
dations from  which  the  banks  had  protected  him.^ 

Lord  Gottenham  upon  several  occasions  explained  the  nature  of 
the  jurisdiction  of  a  Court  of  Equity  in  cases  of  this  description, 
where  a  party  sued  in  respect  of  an  alleged  injury  to  his  legal 
rights.  In  such  cases,  it  seems  that  when  an  injunction  is  grant- 
ed, the  Court  proceeds  solely  upon  the  principle  of  preserving 
property  until  a  legal  decision  on  the  rights  can  be  had.^  In  order 
to  entitle  the  plaintiff  to  such  an  interference  for  the  purpose  of 
protecting  his  property,  pending  the  decision  of  his  legal  title,  he 
must  show  at  least  a  strong  prmd /acte  case  in  support  of  the  title 
which  he  asserts,  and  it  is  ako  necessary  for  him  to  show  that  he 

*  Webb  V.  The  Portland  Manaf.  Co,  3  Sumner,  189 ;  Dexter  v.  Providence 
Aqueduct  Ca  1  Story,  887. 

*  Robinson  v.  Lord  Byron,  1  Bra  C.  C.  (Perkins's  ed.  notes)  688 ;  Lane  v. 
Kewdigate,  10  Ves.  (Sumner's  ed.  notes  (a)  and  (b)  and  cases  cited)  194 ;  Chalk 
V.  Wyatt,  8  Mer.  688 ;  Harvey  v.  Smith,  1  Kay  &  J.  889 ;  Eden  Injunct.  (2d 
Am.  ed.)  232,  283,  269 ;  Gardner  v.  Newburg,  2  John.  Ch.  162 ;  Van  Bergen  v. 
Van  Bergen,  2  John.  Ch.  272 ;  Belknap  v.  Belknap,  2  John.  Ch.  468 ;  Hanmiond 
V.  Puller,  1  Paige,  197 ;  Belknap  v.  Trimble,  8  Paige,  577,  601 ;  Reid  v.  Gifibrd, 
1  Hopk.  416 ;  S.  C.  6  John.  Ch.  19  ;  2  Story  £q.  Jur.  §  927  ;  Robinson  v.  Lord 
Byron,  1  Bro.  C.  C.  (Perkins's  ed.)  588,  589,  and  notes ;  Bumham  v.  Kempton, 
44  N»  Hamp.  78,  101 ;  Winnipissiogee  Lake  Co.  v.  Worster,  9  Foster  (N.  H.) 
448 ;  Ballou  v.  Hopkinton,  4  Gray,  824 ;  Bemis  v,  Upham,  18  Pick.  169 ;  Hill  t;. 
Sayles,  12  Cush.  454  ;  Bardwell  v,  Ames,  22  Pick.  853.  Equity  will  restrain  the 
obstruction  of  a  mill  privilege  by  another  mill  on  the  same  stream.  Crittenden 
V,  Field,  8  Gray,  621 ;  Sheldon  v.  Rockwell,  9  Wiscon.  166.  An  injunction  was 
granted  in  Massachusetts  to  restrain  the  owner  of  one  half  of  an  ancient  solid 
party-wall,  long  used  for  the  support  of  buildings  erected  on  each  side  of  it,  fix>m 
cutting  away  a  portion  of  its  face,  and  erecting  a  new  wall  upon  his  own  land 
at  a  distance  of  two  inches  from  that  portion  of  the  ancient  wall  which  is  left 
standing,  and  connected  with  it  by  occasional  projecting  bricks  and  ties.  Phil- 
lips V.  Boardman,  4  Allen,  147. 

It  is  within  the  jurisdiction  of  a  Court  of  Equity  in  New  Hampshire,  to  restrain, 
by  injunction,  a  citizen  of  that  State  from  injuring  the  real  estate  of  the  plain- 
tiffs, though  situated  out  of  the  State.  Great  Falls  Manuf.  Co.  v.  Worster,  8  Fos- 
ter (N.  H.),  462. 

*  The  object  of  an  injunction  before  answer  is  to  preserve  all  things  in  their 
then  condition ;  not  to  determine  any  right  by  anticipation,  or  to  undo  or  restore 
anything.  Murdock's  Case,  2  Bland,  461;  2  Seton  Dec.  (3d  Eng.  ed.)  874. 
Courts  of  Equity  will  not  ordinarily  take  upon  themselves  to  decide  the  fact 
that  a  nuisance  exists,  when  that  fact  is  controverted,  but  will  require  that  the 
party,  asking  the  interference  of  the  Court,  shall  first  establish  his  right  at  law. 
Bumham  r.  Kempton,  44  N.  Hamp.  78. 
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has  not  been  guilty  of  an  improper  delay  in  applying  for  the  inter- 
position of  the  Court,^  not  acquiescence  in  the  sense  of  conferring 
a  right  on  another  party,  but  acquiescence  in  the  sense  of  depriv- 
ing him  of  the  right  to  the  interference  of  a  Court  of  Equity. 
The  Court  has  then  to  consider  the  degree  of  inconvenience  and 
expense  to  which  granting  the  injunction  would  subject  the  defend- 
ant in  the  event  of  his  being  in  the  right ;  ^  and,  on  the  other 
hand,  the  nature  of  the  injury  which  the  plaintiff  may  sustain  in 
the  event  of  his  complaint  turning  out  to  be  well  founded,  and  the 
Court  refusing  to  interfere,  pending  the  decision  of  the  question 
at  Law ;  and  thus  balancing  the  question  between  the  two  parties, 
and  the  extent  of  inconvenience  likely  to  be  incurred  on  the  one 
side  and  on  the  other,  the  Court  must  exei^cise  its  discretion 
whether  the  injunction  should  be  granted  or  withheld ;  ^  should 
the  Court  in  the  exercise  of  this  discretion  determine  upon  grant- 

^  The  plaintiflT  can  be  relieved  by  an  injunction  only  in  cases  where  he  has 
exercised  due  precaution  to  prevent  an  injury.  Buss  t;.  Wilson,  22  Maine,  211. 
As  to  the  effect  of  delay,  or  laches,  or  neglecting  remedies,  or  acquiescing  in  or 
encouraging  the  acts  complained  of,  see  Buxton  v.  James,  5  D.  &  S.  80 ;  Atty.- 
Genl.  V.  Eastlake,  11  Hare,  205,  228 ;  Pillow  v,  Thompson,  20  Texas,  206 ;  Hart. 
Dig.  Art.  1599 ;  Tash  v.  Adams,  10  Cush.  252;  Fuller  v.  Melrose,  1  Allen,  166  ; 
Borland  v,  Thornton,  1 2  Calif.  440 ;  Gray  v.  Ohio  and  Pennsylv.  R.  R.  Ca  1 
Grant  Gas.  (Penn.)  412 ;  Briggs  v.  Smith,  5  Rhode  Isl.  218  ;  Phelps  v.  Peabody, 
7  Calif.  50 ;  Little  v.  Price,  1  Maryland  Ch.  Dec.  182  ;  Burden  v.  Stein,  27  Ala. 
104 ;  Buxton  v.  James,  5  D.  &  S.  80;  Atty.-Genl.  v,  Eastlake,  11  Hare,  205, 
228. 

For  the  principles  of  refusing  injunctions  on  original  motion,  or  on  appeal,  for 
laches,  and  the  effect  of  objection  or  protest,  see  G.  W.  Ry  v,  Oxford,  &c.  3  D. 
M.  G.  341,  855,  356,  859,  360,  363  ;  Atty.-Genl.  v.  Sheffield,  3  D.  M.  G.  827, 
328  ;  Coles  v.  Sims,  Kay,  56  ;  5  D.  M.  G.  1 ;  2  Seton  Dec.  (3d  Eng.  ed.)  871,  872. 

'  See  Wing  t;.  Fairharen,  8  Cush.  363. 

•  Hinton  v.  Eari  of  Granville,  Cr.  &  Ph.  288  ;  Haines  v,  Taylor,  2  Phil.  209  ; 
2  Mac.  &  Gor.  146  ;  10  Bear.  75 ;  Standish  v.  Corp.  of  Liyerpool,  1  Drew.  1 ; 
2  Seton  Dec.  (3d  Eng.  ed.)  874  ;  Stevens  t;.  Keating,  2  Phil.  333 ;  Hodgson  v. 
Earl  Powis,  1  De  G.,  Mac.  &  Gor.  6 ;  and  see  8  Mac.  &  Gor.  70 ;  Ingraham  v. 
Dunnell,  5  Metcalf,  123  to  127 ;  Hartridge  v.  Rockwell,  R.  M.  Charlt.  260;  Reed 
V.  Dews,  ib.  365. 

An  owner  of  a  mill  on  a  watercourse  cannot  maintain  a  bill  in  Equity  to  re- 
strain a  riparian  proprietor  above  from  cutting  ice  in  his  pond  on  the  same  stream, 
until  the  rights  of  the  parties  have  been  determined  at  law.  Cummings  v,  Bar^ 
rett,  10  Cush.  186.  See  Bumham  t;.  Kempton,  44  N.  Hamp.  78.  It  is  the  du^ 
of  the  Court  rather  to  protect  acknowledged  rights  than  to  establish  new  and 
doubtful  ones.  Bumham  t;.  Kempton,  44  N.  Hamp.  92 ;  Booth  v.  Driscoll,  20 
Conn.  555. 
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ing  the  injunction,  it  will,  in  all  cases  where  the  legal  title  is  dis- 
puted, put  the  parties  in  the  position  of  speedily  obtaining  a  decis- 
ion at  Law  upon  their  right ;  and  whether  the  parties  themselves 
apply  for  it  or  not,  it  is  a  fundamental  objection  to  an  order  for  an 
injunction  in  a  case  of  this  kind,  if  it  is  made  without  some  pro- 
vision for  putting  the  question  in  a  course  of  legal  investigation.^ 
Moreover,  when  the  Court  has  thus  interfered  by  granting  an  in- 
junction, and  put  the  plaintiff  upon  the  terms  of  bringing  an 
action  to  decide  his  legal  rights  against  the  defendant,  the  Court 
will  deprive  the  plaintiff  of  the  benefit  of  this  injunction,  if  he  is 
unneaessarily  dilatory  in  proceeding  with  the  action,  and  the  de- 
fendant has  not  been  a  party  to  the  delay .^  Since  these  observa- 
tions of  Lord  Cottenham,  soipe  changes  have  taken  place  in  the 
Law,  which  may  affect  the  future  practice  on  the  subject  to  which 
be  refers.  In  the  first  place,  by  the  Common  Law  Procedure  Act, 
1854, 17  A  18  Vict.  c.  125,  s.  79,  "  In  all  cases  of  breach  of  con- 
tract  or  other  injury,  where  the  party  injured  is  entitled  to  main- 
tain and  has  brought  an  action,  he  may,  in  like  case  and  manner 
as  thereinbefore  provided  with  respect  to  mandamus,  claim  a  writ 
of  injunction  against  the  repetition  or  continuance  of  such  breach 
of  contract  or  other  injury,  or  the  committal  of  any  breach  of 
contract  or  injury  of  a  like  kind  arising  out  of  the  same  contract 
or  relating  to  the  same  property  or  right " ;  and  by  the  82d  sec- 
tion, ^^The  plaintiff  may  at  any  time  after  the  commencement  of 
the  action,  and  whether  before  or  after  judgment,  apply  ex  parte 
to  the  Court  or  a  Judge  for  a  writ  of  injunction  to  restrain  the 
defendant  in  such  action  from  the  repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  or  the  commit- 
tal of  any  breach  of  contract  or  injury  of  a  like  kind  arising  out 
of  the  same  contract,  or  relating  to  the  same  property  or  right."  ^ 

'  Harman  v,  Jones,  Cr.  &  Ph.  299 ;  Sanster  &.  Foster,  Cr.  &  Ph.  802 ;  Burn- 
liam  V.  KemptoD,  44  N.  Hamp.   7S,  97. 

'  Bickford  v.  Skewes,  4  M.  &  C.  49S.  If  a  case  stands  over  for  a  party  to  pro- 
ceed at  law,  and  he  does  not,  the  legal  right  is  taken  against  him.  Cooper  v. 
Joel,  27  Beav.  813.    See,  also,  2  Seton  Dec.  (8d  Eng.  ed.)  998,  999,  1000. 

'  Injunctions  obtained  on  an  application  ex  parte,  to  continue  until  the  furthe 
order  of  the  Court,  or  some  Judge  thereof,  under  the  early  practice  of  the  Court 
in  Massachusetts,  were  granted  with  considerable  facility,  on  the  ground  that, 
being  ex  parte,  it  would  not  affect  the  merits  of  an  ultimate  hearing,  and  that  if 
its  operation  were  considerably  injurious  to  the  defendants,  it  was  competent  for 
them  to  move  to  dissolve  it  on  affidavit,  on  applicatbn  to  any  Judge,  upon  short 
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Moreover,  by  the  83d  section,  ''  The  defendant  is  enabled  to  plead 
equitable  grounds  of  defence."  The  result  is,  that  in  cases  to 
which  the  Act  applies,  that  is  to  say,  ^'  cases  of  breach  of  contract 
or  other  injury,  where  the  party  injured  is  entitled  to  maintain 
and  has  brought  an  action,"  there  is  now  ample  redress  at  Law, 
and  consequently  the  reason  for  the  original  equitable  jurisdiction 
has  ceased. 

A  power  of  a  similar  kind  has  been  given  in  some  other  in- 
stances to  a  Court  of  Common  Law.  By  the  Railway  and  Canal 
Traffic  Act,  1854, 17  &  18  Vict.  c.  81,  s.  3,  "  A  Court  or  Judge 
may  issue  a  writ  of  ^  Injunction  or  Interdict,'  restraining  any 
Company  subject  to  the  Act  from  violations  or  contraventions  of 
the  Act "  ;  and  by  the  15  A  16  Vict.  c.  83,  s.  42,  "  The  Judge  in 
patent  cases  may  make  an  order  for  an  injunction,  inspection  or 
account."  It  must  not,  however,  be  supposed  that  this  new  juris- 
diction at  Common  Law  destroys  the  original  equitable  jurisdic- 
tion, although  it  undoubtedly  diminishes  its  importance  and  ne- 
cessity. Even  if  no  additional  powers  had  been  conferred  upon  a 
Court  of  Equity,  it  would  still  have  retained  its  original  right  to 
issue  injunctions  in  such  cases,  but  there  have  been  some  impor- 
tant additional  powers  conferred  upon  Courts  of  Equity,  which 
have  materially  improved  its  jurisdiction  on  these  and  similar  sub- 
jects. Whilst,-  on  the  one  hand,  Courts  of  Common  Law  have 
been  enabled  to  give  relief  heretofore  exclusively  within  the 
powers  of  a  Court  of  Equity,  on  the  othei*  hand.  Courts  of  Equity 
have  been  empowered^  when  necessary,  to  decide  legal  questions. 
By  the  62d  section  of  15  &  16  Vict.  c.  86,  *'  In  cases  where,  ac- 
cording to  the  present  practice  of  the  Court  of  Chancery,  such 
Court  declines  to  grant  equitable  relief  until  the  legal  title  or 
right  of  the  party  or  parties  seeking  such  relief  shall  have  been 
established  in  a  proceeding  at  Law,  the  said  Court  will  itself  de- 
termine such  legal  title  or  right  without  requiring  the  parties  to 
proceed  at  Law  to  establish  the  same."  It  is  therefore  competent 
either  to  a  Court  of  Law  or  to  a  Court  of  Equity  to  give  relief  in 

noUce  and  causQ  shown.  Somewhat  more  caution  has  been  observed  in  this  mat- 
ter latterly,  in  consideration,  that  if  such  an  injunction  is  not  necessary  to  prevent 
irreparable  injury,  or  render  the  purpose  of  the  suit  unavailing,  it  may  operate 
injuriously  to  interrupt  an  important  enterprise,  and  because  after  siApcena 
served,  the  respondent  has  notice  of  the  suit,  and  proceeds  at  the  peril  of  all  the 
consequences  that  may  ensue.    Wing  i;.  Fairhaven,  S  Gush.  863,  364. 
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cases  of  this  description  by  the  writ  of  injunction,  without  either 
Court  being  compelled  to  send  this  matter  for  decision  or  investi- 
gation  to  the  other.^ 

These  provisions  must  be  considered  in  connection  with  the 
former  provisions.  These  observations  apply  to  those  cases  where 
injunctions  are  granted  to  protect  the  interests  of  an  inventor  or 
an  author  in  his  patents  or  copyrights,  that  is,  in  the  works  of  his 
ingenuity  or  the  labors  of  his  mind. 

This  jurisdiction  has  been  long  established,  originally  upon  the 
ground  that  the  Law  did  not  give  a  complete  remedy.'  In  the 
first  place,  there  was  no  power  to  prevent  the  reiterated  infringe- 
ment of  the  copyright.^ 

In  addition  to  this  consideration,  the  plaintiff  could  have  no 
preventive  at  Law  to  restrain  the  future  use  of  his  invention  or 
the  publication  of  his  work  injuriously  to  his  title  and  interest. 
Besides  which,  in  most  cases  of  this  sort,  the. bill  usually  seeks  an 
account,  in  one  case  of  the  books  printed,  and,  in  the  other,  of  the 
profits  which  have  arisen  from  the  use  of  the  invention  from  the 
persons  who  have  pirated  the  same ;  and,  where  the  right  has  been 
already  established,  or,  where  it  is  established  under  the  direction 
of  the  Court,  there  this  account  will,  in  all  cases,  be  decreed  as 
incidental  to  the  other  relief,  which  may  be  obtained,  prospectively, 
by  a  perpetual  injunction.^ 

An  injunction  to  restrain  the  infringement  of  a  patent  is  not 
obtainable  as  a  matter  of  course ;  the  equitable  title  flows  from 
the  legal  title.  So  also,  with  regard  to  copyrights.  On  both  occa- 
sions it  was  formerly  the  practice,  on  opening  the  case,  to  send  the 
party  to  Law  to  establish  his  right.^  But,  on  both  occasions,  the 
practice  was  altered,  even  before  the  recent  increased  jurisdiction 
in  Equity,  and  the  rule  adopted,  that  when  the  right  of  the  pa- 
tentee appears  on  the  record,  and  the  patent  has  been  granted  for 
some  length  of  time,  and  the  pul^lic  has  permitted  the  exclusive 
and  imdisputed  possession  of  it  for  several  years  —  under  such 
circumstances  the  Court  interposed  by  injunction,  in  the  first  in- 

^  As  to  injiyictions  against  railways  in  certain  cases,  see  2  Seton  Dec.  (3d  Eng. 
ed.)  928  et  seq.    In  cases  of  ships,  see  2  Seton  Dec.  (Sd  Eng.  ed.)  932  et  seq, 

*  Lewis  V.  Fullarton,  12  Beav.  6  ;  Campbell  r.  Scott,  11  Sim.  31. 

*  2  Story  Eq.  Jur.  §  930  to  §  936 ;  Orr  v.  Littlefield,  1  Wood.  &  Minot,  18. 

«  Lord  Red.  138 ;  Hogg  v.  Kirby,  S  Ves.  223,  224 ;  The  Universities  of  Oxford 
and  Cambridge  v,  Richardson,  6  Yes.  705,  706  ;  Baily  v,  Taylor,  1  R.  &  M.  78. 

*  Dodsley  v.  Kinnersley,  Amb.  406. 
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stance,  withoat  putting  the  party,  previously,  to  establish  his  right 
in  an  action  at  Law.^ 

In  such  cases,  however,  satisfactory  evidence  was  demanded  of 
exclusive  possession  by  the  patentee ;  and  where  this  was  wanting, 
the  Court  would  not  interfere  without  a  trial  at  Law.^  The  15  A 
16  Yict  c.  83,  consolidates  and  amends  the  law  of  patents,  and 
by  the  statute  jurisdiction  is  given  to  a  Common  Law  Court  upon 
the  trial  of  an  action  to  order  an  injunction.® 

Similar  principles  apply  to  cases  of  copyright^    At  first  the 

^  Bolton  V.  Bull,  3  Yes.  140 ;  Harmer  v.  Plane,  14  Yes.  188 ;  HIU  v.  Hiomp- 
son,  8  Mer.  622 ;  and  see  Kay  v.  Marshall,  1  M.  &  C.  873 ;  Stevens  v.  Keating,  2 
Ph.  338;  Caldwell  v.  Yanvlissingen,  9  Hare,  415;  Newall  v.  Wilson,  2  De  G^ 
Mac*  &  Gor.  282 ;  The  Universities  of  Oxf.  &  Camb.  o.  Richardson,  6  Sumner's 
Yesey,  689,  note  (a) ;  2  Story  £q.  Jur.  §  984,  §  985  \  Eden  Injunct  (2d  Am.  ed.) 
804  to  807 ;  Ogle  v.  £ge,  4  Wash.  C.  C.  584 ;  Isaacs  v.  Cooper,  ib.  259 ;  Rogers 
V.  Abbott,  ib.  514 ;  Livingston  v.  Yon  Ingen,  9  John.  570 ;  Phillips  Patents,  451, 
469 ;  Sullivan  v.  Redfield,  1  Paine  C.  C.  441 ;  Orr  v.  Littlefield,  1  Wood,  k 
Minot,  18;  Goodyear  v.  Day,  2  Wallace  jr.  283. 

'  CoUard  v.  Allison,  4  M.  &  C.  487 ;  Bridson  t;.  Benecke,  12  Beav.  1 ;  2  Story 
£q.  Jur.  §  984 ;  Bacon  v.  Jones,  4  M.  &  C.  488 ;  2  Seton  Dec.  (3d  £ng.  ed.)  912. 

*  Sect.  42,  and  see  16  &  17  Yict.  cc.  5,  115. 

*  The  copyright  o£ printed  books^  &c.,  depends  on  5  &  6  Yict.  c.  45,  extended  by 
8  &  9  Yict  c.  98 ;  16  &  17  Yict  c.  107 ;  18  &  19  Yict.  c.  96,  and  10  &  11  Yict.  c 
95.  The  cop3rright  in  prints,  engravings,  maps,  charts  and  plans,  is  secured  by  stat. 
8  Greo.  U.  c.  13,  amended  by  7  Geo.  III.  c.  38,  and  1 7  Geo.  IIL  c.  57,  and  extended 
by  6  &  7  Will.  lY.  c.  59,  and  15  &  16  Yict  c.  12 ;  and  see  Bogue  o.  Houlston,  5 
De  G.  &  Sm.  267.  In  models  and  casts  of  bust^,  &c.,  by  stat  88  Geo.  IIL  c.  71, 
amended  by  54  Greo.  III.  c.  56,  and  18  &  14  Yict  c.  104,  s.  6  ;  and  in  designs  for 
articles  of  manufacture,  5  &  6  Yict  c.  100,  and  6  &  7  Yict.  c.  65,  extended  and 
amended  by  18  &  14  Yict  c.  104.  See,  also,  14  &  15  Yict  c  8  ;  15  &  16  Yict 
c.  6  ;  and  see  Margetson  v.  Wright,  2  De  G.  &  Sm.  421 ;  M'Rae  v,  Holdsworth, 
id.  496.  Lectures  delivered  orally  have  also  been  protected  from  piracy  by  stats. 
5  &  6  WilL  I Y.  c.  65 ;  and  by  the  3  &  4  Will.  lY.  c.  15,  amended  and  extended 
to  musical  compositions  by  5  &  6  Yict  c.  45,  ss.  20,  21,  and  22,  the  authors  of 
dramatic  entertainments  not  printed,  and  of  musical  compositions,  are  declared  to 
have  the  property  in  such  entertainments,  and  have  the  sole  right  of  representing 
it  or  causing  it  to  be  represented  at  any  place  of  dramatic  entertainment  The 
copyrights  of  the  two  universities  in  England  and  the  four  universities  in  Scot* 
land,  and  of  the  colleges  of  Eton,  Winchester  and  Westminster,  are  confirmed 
and  regulated  by  the  stat.  15  Geo.  HI.  c.  53 ;  and  by  the  7  &  8  Yict  c.  12, 
amended  and  extended  by  7  &  8  Yict.  c.  83,  and  9  &  10  Yict  c.  58,  called  '<7%e 
International  Copyright  Act,**  her  Majesty,  in  council,  is  empowered,  under  cer- 
tain restrictions,  to  grant  the  privilege  of  copyright  to  the  authors,  inventors, 
and  makers  of  books,  prints,  articles  of  sculpture  and  works  of  art  first  published 
in  any  foreign  country,  and  also  to  authors  of  dramatic  pieces  and  musical  com- 
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Court  of  Chancery  would  not  give  assistance,  unless  the  complain- 
ant had  a  clear  legal  right ;  but  in  modern  times  the  result  has 
been  that  the  Court  lent  its  aid  when  the  legal  tit|e  was  either 
directly  established  by  decision,  or  where  it  was  apparently  estab- 
lished by  usage  and  possession.^  There  are  many  circumstances, 
however,  which  induced  the  Court  to  refrain  from  interfering 
before  the  right  was  ascertained  and  determined,  for  the  equitable 
title  flowed  from  the  legal  title ;  and,  tlierefore,  where  the  one  was 
doubtful,  the  other  did  not  necessarily  follow.  An  injunction  has, 
accordingly,  been  refused  where  the  question  has  depended  upon 
the  effect  of  an  agreement,  for  the  facts  may  alter  the  effect  of  an 
agreement  at  Law,  and  that  must  be  looked  to  as  to  the  right  in 
Equity.^  An  injunction  has  also  been  refused  where  the  color  of 
the  title,  by  the  imprudence  of  the  real  proprietor,  may  equally 
rest  with  other  persons,  as  where  several  individuals  have  been 
permitted  to  publish  and  sell  the  subject  of  the  copyright,  without 
any  interposition  on  the  part  of  the  proprietor,  for  fourteen  or  fif- 
teen years ;  for  a  Court  of  Equity  frequently  refuses  an  injunction 
where  it  acknowledges  a  right,  when  the  conduct  of  the  party 
complaining  has  led  to  the  state  of  things  which  occasions  the 
application  :  ^  and  an  injunction  has  also  been  refused  where  the 
matter  which  was  the  subject  of  the  alleged  piracy  formed  but  a 
very  inconsiderable  part  of  the  defendant's  work,  so  that  the  dam- 
age done  to  the  plaintiff  might  be  calculated  in  a  few  hours  ;  ^  or 
where  the  conduct  of  the  plaintiff  has  been  such,  as  in  the  opin- 
ion of  the  Court  would  induce  the  defendant  to  believe  that  the 
course  taken  by  him  would  not  be  objected  to.^ 

In  all  these  cases  the  Court  of  Equity  may  now,  if  it  think  fit, 
try  the  legal  right. 

There  must  be  separate  bills  upon  each  distinct  invasion  of  a 
patent  or  copyright,  unless  there  is  a  privity  between  the  parties 
who  have  infringed  or  pirated  either  the  invention  or  the  work.^ 

positions.  A  convention  under  this  Act,  with  France,  has  been  confirmed  by  16 
&  16  Vict  c.  12;  and  see  Buxton  v.  James,  6  De  6.  &  Sm.  SO;  2  Seton  Dec. 
(8d  Eng.  ed.)  905  et  seq.  and  note& 

^  2  Story  £q.  Jur.  §  985. 

'  Walcot  0.  Walker,  7  Yes.  1,  Sumner's  ed.  note  (a). 

■  Flatt  V.  Button,  19  Yes.  447,  Sumner*s  ed.  note ;  S.  C.  Coop.  308  ;  Rundell 
V.  Murray,  Jac.  811. 

*  Baily  v.  Taylor,  1  R.  &  M.  78 ;  Whittingham  v.  Wooler,  2  Swanst  42S. 

*  Saunders  v.  Smith,  8  M.  &  C.  711. 

'  Dilly  V,  Doig,  2  Yes.  jr.  4S6,  Sunmer's  ed.  note. 
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There  must  be  also  an  affidavit  of  title,  when  the  injunction  is 
applied  for  before  answer.  In  the  case  of  a  patent,  it  is  incum- 
bent on  the  party  making  the  application  to  swear  as  to  his  belief, 
at  the  time  of  making  it,  that  the  invention  was  newly  introduced 
into  the  country;  for  although,  when  he  obtained  his  patent,  he 
might,  very  honestly,  have  sworn  as  to  his  belief  of  such  being  the 
fact,  yet  circumstances  may  have  subsequently  intervened,  or  in- 
formation been  communicated,  sufficient  to  convince  him  that  it 
was  not  his  own  invention,  and  that  he  was  under  a  mistake  when 
he  made  his  previous  declaration  to  that  effect.^  In  cases  of  copy- 
right where  the  proprietor  is  entitled  under  an  assignment,  he  is 
bound  to  show  that  the  assignment  was  made  to  him  in  writings 
except  in  cases  falling  within  the  13th  section  of  5  &  6  Vict.  c.  45^ 
for  it  has  often  been  determined,  at  Law,  that  a  copyright  cannot 
be  assigned  in  any  other  way.^  But  if  the  plaintiff  happens  to  be 
in  the  situation  of  assignee  of  an  assignee,  it  will  be  sufficient  for 
him  to  show  that  the  assignment  to  himself  was  in  writing,  with^ 
out  tracing  the  title  through  the  mesne  assignees  from  the  original 
author.  Under  such  circumstances  the  Court  will  assume  that 
the  title  is  regular  until  the  contrary  is  shown.^  The  title,  how- 
ever, must  be  a  legal  and  not  an  equitable  one ;  it  must  be  some- 
thing mo^  than  an  agreement  to  assign,  or  a  writing  which  evi- 
dences the  intention  of  the  parties ;  for  a  bill  cannot  be  sustained 
unless  the  person  who  has  the  legal  title  is  brought  before  the 
Court.* 

It  would  greatly  exceed  the  limits  of  our  present  inquiry  to 
discuss  the  general  rights  of  inventors  and  authors,  or  to  state 
the  circumstances  under  which  an  exclusive  property,  in  virtue  of 
these  rights,  may  be  acquired  or  lost ;  ^  but,  in  examining  those 

^  Hill  V.  Thompson,  3  Mer.  624 ;  Sturz  v.  De  la  Rue,  5  Russ.  828. 

*  Power  V.  Walker,  2  M.  &  S.  7 ;  Morris  v.  Kelly,  IJ.  &  W.  481 ;  Moore  v. 
Walker,  4  Campb.  8,  n. ;  Latour  v.  Bland,  2  Starkie,  N.  P.  382 ;  and  see  Stevens 
V.  Benning,  1  Kay  &  J.  168. 

*  Morris  v.  Kelly,  IJ.  &  W.  482. 

*  Colbum  V,  Duncombe,  9  Sim.  151. 

*  An  injunction  can  be  granted  to  restrain  a  publication  only  in  cases  where 
the  publication  will  interfere  with  the  plaintiff's  right  either  of  literary  or  other 
property,  in  the  sabject-matter  of  the  publication.  Brandreth  v.  Lance,  8  Paige, 
24.  The  Court  of  Chancery  has  not  jurisdiction  to  restrain  the  publication  of  a 
libel,  upon  a  biU  filed  by  the  party  whose  character  or  business  will  be  injured 
by  the  publication.  lb. 
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occasions  in  which  injunctions  will  be  granted,  it  is  to  be  remem- 
bered that  the  Court  will  not  interfere  when  the  work  is  of  a 
clearly  irreligious,  immoral,  libellous,  or  obscene  description ;  for 
a  man  has  no  claim  upon  this  equitable  protection  where  he  has 
published  and  promulgated  to  the  world  what  the  Law,  from 
motiyes  of  the  highest  concern,  will  not  admit  to  be  capable  of 
founding  a  just  title  to  as  property.  And  not  only  will  the  Court 
refuse  to  interfere  when  it  plainly  sees  that  the  work  is  obscene  or 
immoral,  but  even  if  there  be  a  doubt  as  to  its  evil  tendency,  it  is 
not  the  proTince  of  a  Court  of  Equity  to  decree  either  an  injunc- 
tion or  an  account  of  the  profits  of  a  work  of  such  a  nature.^ 

At  times  there  is  considerable  difficulty  in  determining  whether 
a  work  is  pirated  or  not ;  for  instance,  it  is  allowable  to  make  a 
bond  fide  extract,  or  a  bond  fide  quotation,  or  a  bond  fide  abridg- 
ment, or  a  bond  fide  use  of  common  materials  in  the  composition 
of  another  book.^  Thus,  in  the  case  of  a  map  or  road-book,  if  the 
same  skill,  intelligence  and  diligence  are  applied  in  the  second 
instance  as  there  was  in  the  first,  the  public  would  receive  nearly 
the  same  information  from  both  works ;  but  there  is  no  doubt  the 
Court  would  interfere  to  prevent  a  mere  republication  of  a  work 
which  the  labor  and  skill  of  another  person  had  supplied  to  the 
world.  The  piracy,  on  such  occasions,  is  frequently  detected  by 
the  identity  of  the  inaccuracies  and  errors;^  and  it  may  be  ob- 
served that  the  question,  whether  one  author  has  made  a  piratical 
use  of  another's  work,  does  not  necessarily  depend  upon  the  quan« 
tity  of  that  work  which  he  has  quoted  or  introduced  into  his  own 
book.^ 

^  Walcot  V,  Walker,  7  Ves.  1 ;  Southey  v.  Sherwood,  2  Mer.  48S ;  Bamet  v. 
Chetwood,  ib.  441. 

'  Short  abridgments  are  allowed;  Bell  v.  Walker,  1  Bro.  C.  C.  451 ;  Gyles  v. 
Wilcox,  2  Atk.  143 ;  and  see  Murray  t;.  Bogue,  1  Drew.  853. 

'  Gary  v.  Faden,  5  Ves.  24 ;  and  see  Longman  t;.  Winchester,  16  Ves.  .269. 

*  Bramwell  v.  Halcomb,  3  M.  &.G.  736  ;  and  see  Butterworth  v,  Bobinson,  5 
Ves.  709;  Longman  v.  Winchester,  16  Ves.  269;  Matthewson  v,  Stockdale,  12 
Ves.  270;  Whittingham  v.  Wooler,  2  Swanst  428;  Wilkins  v.  Aikin,  17  Ves. 
422.  To  constitute  piracy  of  an  original  work,  it  is  not  necessary  that  the 
whole  or  the  larger  portion  of  it  should  be  taken,  but  it  is  only  necessary  that  so 
much  should  be  taken  as  sensibly  to  diminish  the  value  of  the  original  work,  or 
substantially  appropriate  the  labors  of  the  author.  Folsom  v.  Marsh,  2  Story  G. 
G.  100. 

It  is  piracy  to  collect  together  and  reprint  from  Law  Keports  all  the  cases  on  a 
particular  subject,  though  the  collection  and  classification  may  be  new,  and  with 
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In  a  case  where  the  Court,  upon  the  evidence  read  pending  the 
motion,  concluded  that  if  the  parts  affected  with  the  character  of 
piracy  were  taken  away,  there  would  be  left  an  imperfect  work 
which  could  not  to  any  useful  extent  serve  the  purpose  intended 
by  the  publication,  the  injunction,  to  restrain  the  publication  of 
any  parts  pirated  from  the  plaintiff's  work,  was  granted  without 
waiting  till  all  the  parts  pirated  could  be  distinctly  marked.^ 

And,  in  general,  if  the  parts  pirated  are  so  mingled  with  the 
original  portions  of  a  work,  that  they  cannot  be  separated,  the 
Court  will  enjoin  the  publication  of  the  whole,  although  a  very 
large  proportion  of  the  work  may  be  unquestionably  original. 

By  analogy  to  the  principle  upon  which  the  Court  proceeds  in 
cases  of  copyright,  it  will  also  interfere  to  restrain  the  publication 
of  manuscript  treatises^  or  private  letters  which  bear  the  character 
of  literary  composition :  ^  this  was  established  with  regard  to  man* 
uscripts  in  Mr.  Webb's  and  Mr.  Forrester's  cases,  the  former  of 
whom  had  his  Precedents  of  Conveyancing  stolen  out  of  his  cham- 
bers, and  the  latter  had  his  notes  copied  by  a  clerk  to  the  gentle- 
man to  whom  he  had  lent  them ;  ^  in  both  instances  the  printing 
and  publishing  them  was  restrained  by  injunction. 

With  regard  to  letters  which  bear  the  character  of  literary  com- 
positions, they  must  be  treated  as  within  the  laws  protecting  the 
rights  of  literary  property,  and  a  violation  of  those  rights  is  affect- 
ed with  the  same  consequences  as  the  publication  of  a  treatise  in 
manuscript.  Upon  this  ground  Pope's,  Swift's  and  Lord  Chester- 
field's Letters  have  all  been  protected  by  means  of  an  injunction  ;* 
but  a  question  has  been  raised  and  a  doubt  suggested,  as  to  how 
far  the  like  protection  would  be  given  where  the  letter's  published 
did  not  fall,  in  strictness,  within  the  terms  of  literary  composi- 
tions.^   It  is  now,  however,  settled  that  the  writer  of  a  letter  has 

the  addition  of  several  previously  unpublished  decisions  and  notes.    Hodges  v. 
Welsh,  2  Irish,  £q.  266.     See  Wheaton  v.  Peters,  8  Peters,  591 ;  Gary  v,  Faden, 
5  Sumner's  Vesey,  24,  note  (6),  26,  Mr.  Hovenden's  notes ;  Gray  t;.  Russell,  1 
Story,  C.  C.  11. 
^  Liewis  V.  Fullarton,  2  Beav.  6. 

*  See  Brandreth  v.  Lance,  8  Paige,  24  ;  2  Story  Eq.  Jur.  §  943. 

*  Webb  t;.  Rose,  cited  2  Bro.  P.  C.  188 ;  Forrester  t7.  Waller,  cited  4  Burr. 
2331,  and  2  Bro.  P.  C.  138  ;  Southey  v.  Sherwood,  2  Mer.  434 ;  and  see  Prince 
Albert  v.  Strange,  1  Mac.  &  Gor.  25. 

*  Pope  t;.  Curl,  2  Atk.  342 ;  Thompson  v.  Stanhope,  Amb.  737. 

*  2  Story  Eq.  Jur.  §  944,  §  945.  An  author  of  letters  or  papers  of  whatever 
kind,  whether  they  be  letters  of  business  or  private  letters,  or  literary  compost- 
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a  joint  property  in  it  with  the  person  to  whom  it  is  addressed  ;  the 
receiver  has  a  special  property  in  it ;  but  no  more :  it  is  a  gift  to 
him  for  the  purpose  of  reading,  and  in  some  cases  for  the  purpose 
of  keeping  it,  but  uUra  the  purposes  for  which  it  was  sent,  the 
property  of  the  letter  remains  iu  the  sender,  which,  being  so,  it 
cannot  be  published  without  the  writer's  consent.  And  it  is  im- 
material whether  the  publication  is  made  with  a  view  to  profit  or 
not :  if  for  profit,  the  party  is  then  selling,  and  if  not  for  profit, 
he  is  then  giving,  that,  a  portion  of  which  belongs  to  the  writer : 
such  appears  to  be  the  result  of  the  decisions  on  this  subject.^ 

A  similar  jurisdiction  exists  in  Equity  to  restrain,  by  injunction, 
the  improper  use  by  one  man  of  the  trade-marks  or  name  of 
another  person.^  In  cases  of  this  kind,  as  the  jurisdiction  is  exer- 
cised over  legal  rights  upon  similar  principles  to  tliose  which  are 
applied  in  cases  of  copyrights,  patents,  and  other  rights  of  a  simi- 
lar description,  if  the  legal  right  is  disputed,  the  Court  does  not, 
except  in  a  strong  case,  interfere  in  the  first  instance  by  injunc- 
tion, but  it  puts  the  party  upon  establishing  his  right  at  Law  be- 
fore it  confers  the  equitable  remedy.     And  when  it  does  interfere 

lions,  has  a  property  and  an  exclusiye  copyright  therein,  unless  he  unequivocally 
dedicate  them  to  the  public,  or  to  some  private  person ;  and  no  person  has  any 
right  to  publish  them  without  his  consent,  unless  such  publication  be  required  to 
establish  a  personal  right  or  claim,  or  to  Vindicate  character.  Folsom  v.  Marsh, 
2  Story  C.  C.  100;  2  Story  Eq.  Jur.  §  946  et  seq. 

^  Earl  of  Granard  t;.  Dunkin,  1  B.  &  B.  207  ;  Pope  v.  Curl,  2  Atk.  342 ;  Gee 
r.  Pritchard,  2  Swanst  403 ;  and  see  Lord  and  Lady  Percival  v.  Fhipps,  2  V.  & 
B.  19. 

*  See  22  Lond.  Law  Mag.  14S ;  23  Amer.  Jur.  138 ;  Sykes  v.  Sykes,  3  Bam. 
&  Ores.  541 ;  Canham  v.  Jones,  2  Ves.  &  Bea.  218 ;  2  Story  £q.  Jur.  §  951 ;  2 
Seton  Dec.  914  et  seq,;  Stewart  v.  Smithson,  1  Hilton  (N.  Y.)  119 ;  Williams  v. 
Johnson,  2  Bosw.  (N.  Y.)  1 ;  Merrimack  Manuf.  Co.  v.  Garner,  4  £.  D.  Smith 
(N.  Y.)  387 ;  Clark  v.  Clark,  25  Barb.  (N.  Y.)  76  ;  Lemoine  v.  Garston,  2  E.  D. 
Smith  (N.  Y.)  343 ;  Cofifeen  v.  Brunton,  5  McLean,  256 ;  Giliot  v.  Kettle,  S 
Duer,  624  ;  Ames  v.  King,  2  Gray,  379.  To  warrant  such  an  injunction  the  re- 
semblance between  the  trade-marks  must  be  such  as  would  deceive  the  ordinary 
mass  of  purchasers.  Merrimack  Manuf.  Co.  v.  Gamer,  supra ;  Brooklyn  White 
Lead  Co.  v.  Masury,  25  Barb.  (N.  Y.)  416.  Where  the  plain tififs  were  manu- 
facturers, in  England,  of  ^  Taylor's  Persian  Thread,"  and  the  defendant  in 
America  imitated  their  names,  trade-marks,  envelopes,  and  labels,  and  placed 
them  on  thread  of  a  different  manufacture,  it  was  held,  that  it  was  a  fraudulent 
infringement  by  the  defendant  of  the  right  of  the  plaintiffs,  for  which  Equity 
would  grant  relief;  whether  other  per«>ns  had  or  had  not  done  the  same.  Tay- 
lor V.  Carpenter,  3  Story  C.  C.  458. 
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by  injunction  at  first,  it  never  does  bo  without  giving  the  party 
restrained  an  opportunity  of  disputing  the  plaintiB^'s  legal  title.^ 

With  respect  to  what  constitutes  a  legal  title  in  trade-marks,  it 
seems  clear,  that  any  article  of  manufacture  not  protected  by  pa- 
tent may  be  made  and  sold  by  any  person,  and  that  too  by  the 
name  given  to  it  by  the  inventor.  But  a  man  has  no  right  to  sell 
his  own  goods  or  manufactures,  under  the  pretence  that  they  are 
the  goods  or  manufactures  of  another.  He  cannot,  therefore,  be 
allowed  to  use  names,  marks,  letters,  or  other  indiciay  by  which 
he  may  induce  purchasers  to  believe  that  the  goods  which  he  is 
selling  are  the  manufacture  of  another  person.^  Hence  tliere 
arises  so  much  of  a  property  in  a  name  or  mark,  that  the  Court 
will  interfere  by  injunction  against  a  person  using  the  name  or 
marks  of  another,  even  though  there  be  no  intentional  decep- 
tion.^ 

^  Motley  V,  DownmaHf  8  M.  &  C.  14. 

'  Perry  v.  Truefit,  6  Bear.  72 ;  Holloway  v.  Holloway,  18  Beav.  209 ;  Farina 
V.  Silverlock,  89  Eng.  Law  8c  £q.  514  ;  Brooklyn  White  Lead  Co.  v.  Masury,  25 
Barb.  (N.  Y.)  416  ;  Taylor  v.  Carpenter,  8  Story  C.  C.  458, 

'  Nullington  v.  Fox,  3  M.  &  C.  838.  For  the  cases  at  Law  upon  this  sabject, 
see  Crawshay  v.  Thornton,  1  Man.  &  Gr.  857  ;  Knott  v.  Morgan,  2  Keen,  213 ; 
Franks  v.  Weaver,  10  Beav.  297;  Clark  v.  Freeman,  11  Beav.  112;  Farina  v. 
Silverlock,  6  De  6.,  Mac.  &  6.  214.  The  rights  of  parties  in  reference  to  trade- 
marks, &c.  are  regulated  by  statute  in  Massachusetts,  which  also  provides  for  re- 
straining by  injunction  the  unlawful  use  thereof.     Genl.  Sts.  c.  56,  pp.  297,  298. 

To  restrain  one  from  selling  an  article  in  his  own  name,  on  the  ground  that  it 
is  the  name  in  which  another  has  long  sold  a  similar  article,  fraud  must  be  shown. 
Burgess  v.  Burgess,  8  D.  M.  &  6.  896.  Such  fraud  being  shown,  the  selling  may 
be  restrained.  Holloway  v.  Holloway,  13  Beav.  209,  214.  The  Lord  Chancellor 
would  not  restrain  printing  labels  as  trade-marks,  which  might  be  sold  for  a  Inti- 
mate purpose,  without  proof  of  fraud.  Farina  v,  Silverlock,  6  D.  M.  &  G.  214  ; 
Ijiough  Vice-Chancellor  Wood  did  in  S.  C.  1  K.  &  J.  509.  After  the  action,  the 
injunction  against  printing  was  made  perpetual,  and  defendant  had  to  pay  all 
costs  at  Law  and  in  Chancery.  Farina  v,  Silverlock,  4  K.  &  J.  650,  653, 656.  De- 
fendants were  stayed  issuing  a  circular  and  card  leading  to  suppose  they  had  suc- 
ceeded to  plaintiff's  business  on  premises  which  they  took  after  them.  Harper  p. 
Pearson,  8  L.  T.,  N.  S.  547.  The  Court  would  not  restrain  selling  a  quack  medi- 
cine, under  the  name  of  plaintiff,  an  eminent  physician.  Clark  v.  Freeman,  11 
Beav.  112.  In  Knott  v.  Morgan,  2  Keen,  218,  an  injunction  was  granted  to  stay 
defendants  running  omnibusses,  colorably  imitating  others.  A  part  owner  of 
trade-marks  can  sue  alone  for  injunction,  erasure,  and  his  share  of  profits.  Dent 
V.  Turpin,  2  J.  &  H.  189, 142,  147.  A  foreign  manufacturer  is  entitled  to  an  in- 
junction and  account  as  to  trade-marks.  Collins  Co.  v.  Brown,  Collins  Ca  v. 
Cowen,  8  K.  &  J.  428,  428  ;  2  Seton  Dec.  (8d  Eng.  ed.)  914  et  seq. 
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In  the  case  of  Motley  v.  Downman,^  a  question  of  some  nicety 
arose  as  to  whether  the  right  to  the  use  of  a  mark  belongs  to  the 
successors  of  those  who  manufactured  the  article,  or  to  the  future 
lessees  of  the  property  whereon  it  was  manufactured,  but  the 
point  was  not  decided. 

With  respect  to  these  cases,  it  may,  lastly,  be  observed,  that  the 
remedy  given  in  Equity  is  discretionary,  and  will  be  withheld  if 
there  has  been  any  improper  conduct  on  the  part  of  the  plaintiff. 
On  this  principle  the  Court  has  refused  to  grant  an  injunction  in 
the  first  instance,  where  the  plaintiff  has  made  false  representa- 
tions to  the  public  concerning  the  article  which  he  seeks  to  pro- 
tect.* 

Upon  grounds  of  irreparable  mischief,  Courts  of  Equity  will 
restrain  a  party  from  making  a  disclosure  of  secrets  communicated 
to  him  in  the  course  of  a  confidential  employment ;  ^  and  it  mat- 
ters not,  in  such  cases,  whether  the  secrets  be  secrets  of  trade,  or 
secrets  of  title,  or  other  secrets  of  the  party  important  to  his  in- 
terests.* 

The  next  purpose  for  which  injunctions  may  be  applied,  is  to 
prevent  the  alienation  of  property  where  it  would  work  an  irreme- 
diable or  gross  injustice :  ^  under  such  circumstances  an  injunc- 
tion  will  be  granted,  and  so  it  often  has  been,  when  the  alienation 
contemplated  was  strictly  legal,  but  other  circumstances,  which 
the  Courts  of  Law  could  not  take  notice  of,  would  have  rendered 
it  improper  that  such  an  alienation  should  be  made  :  thus,  in  the 
case  of  negotiable  instruments,  if  a  bill  or  note  affected  with  fraud 

*  Uhi  supra. 

*  Perry  o.  Truefit,  6  Bear.  66 ;  Fidding  v.  How,  8  Sim.  477. 

*  2  Story  Eq.  Jur.  §  954. 

r  *  Cholmondeley  v.  Clinton,  19  Ves.  261,  267;  Evitt  v.  Price,  1  Sim.  483*, 
Yovatt  V.  Winyard,  1  J.  &  W.  394.  Partners  may  be  restrained  from  acting  as 
such  in  varioos  cases,  or  from  acting  oat  of  the  course  of  the  business,  or  against 
the  interest  of  the  firm.  See  2  Seton  Dec.  (3d  Eng.  ed.)  917,  918 ;  England  v. 
Curling,  8  Beay.  130 ;  Hall  p.  Hall,  12  Beav.  414,  419  ;  20  Beav.  139  ;  Marshall 
V.Watson,  25  Beav.  501,  504;  Turner  v.  Major,  10  W.  R.  243;  Churton  v. 
Douglas,  Joh.  174, 185, 187,  189. 

*  2  Story  Eq.  Jiit*.  §  953.  An  injunction  may  be  granted  to  prevent  the  trans- 
fer of  a  specific  thing,  which,  if  transferred,  would  be  irretrievably  lost  to  the 
owner ;  such  as  negotiable  securities  and  stocks.  Osbom  v.  United  States  Bank, 
9  Wheaton,  788 ;  2  Story  Eq.  Jur.  §  906,  907 ;  Eden  Injunct  (2d  Am.  ed.)  841, 
842;  Darst  o.  Brockway,  11  Ohio,  462;  Atlantic  De  Laine  Co.  v.  Tredick,  5 
Bhodels.  171. 
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is  transferred  to  a  bond  fide  holder,  without  notice,  the  latter  may 
be  entitled  to  recover  upon  it ;  for  the  bill  or  note  would  be  a 
good  security  in  the  hands  of  the  person  to  whom  it  was  so  trans- 
ferred, and  therefore  the  person  against  whose  rights  they  may  be 
made  available  is  entitled  to  protection  from  that  danger  and  the 
mischief  attending  it ;  ^  accordingly,  the  parties  will  be  restrained 
by  injunction  on  the  filing  of  the  bill,  and  the  application  for  it 
may  be  made  ex  parte^  if  it  is  supported  by  an  affidavit  verifying 
the  truth  of  the  fraudulent  circumstances,  lest  the  defendant 
should,  upon  intimation  of  the  suit,  defeat  its  object  by  negotiating 
the  security.^  Thus,  even  a  bond  fide  holder  of  a  bill  of  exchange 
which  has  been  negotiated  by  means  of  a  forgery  of  the  name  of 
the  payee  as  indorsee,  will  be  restrained  from  suing  the  acceptor 
upon  it,  and  the  Court  will,  at  the  hearing,  direct  the  forged  in- 
strument to  be  delivered  up  to  be  cancelled.' 

Upon  a  like  principle,  the  Court  will  interfere  to  restrain  the 
transfer  of  stock,^  or  the  receipt  of  bank  annuities,  or  the  sale  of 
specific  chattels :  as  when  the  title  of  stock  is  controverted  be- 
tween principal  and  agent ;  ^  or,  when  the  dividends  have  been 
applied  by  a  society  on  erroneous  principles,  so  as  to  exhaust  the 
whole  fund  ;  ^  or,  when  it  is  necessary  to  protect  the  enjoyment  of 
specific  chattels^ 

If  a  suit  is  actually  depending  in  the  Ecclesiastical  Courts  with 
respect  to  the  title  to  stock,  or  with  regard  to  the  validity  of  a  pro- 
bate, or  when  the  representation  is  in  dispute,  the  Court  will  re- 
strain the  parties  pendente  lite  from  receiving  or  dealing  with  the 
property  of  the  deceased.^    But  a  distinction  must  here  be  made  : 

^  1  Fonbl.  on  Eq.  c.  1,  s.  8,  n.  (y) ;  Smith  v.  Hajtwell,  Amb.  66 ;  Llojd  r. 
Gardon,  2  Swanst.  180 ;  Patrick  v.  Harrison,  3  Bro.  C.  C.  47. 

*  Smith  V.  Akywell,  3  Atk.  566 ;  Hood  v.  Aston,  1  Ross.  412 ;  2  Seton  Dec 
(3d  £ng.  ed.)  918,  919. 

'  EsdailQ  V.  La  Nauze,  1  Y.  &  C.  394 ;  Lord  Portarlington  t;.  Soulbj,  3  M.  & 
E.  104 ;  Maitland  t;.  Backhouse,  16  Sim.  58. 

*  2  Story  Eq.  Jur.  §  907 ;  Osborn  v.  United  States  Bank,  9  Wheaton,  738 ; 
Eden  Injunct  (2d  Am.  ed.)  343,  344,  345. 

*  Lord  Ched worth  v,  Edwards,  8  Yes.  46  ;  but  see  Coz  v.  Pazton,  2  Mad.  Ch. 
Pr.  2d  ed.  165. 

*  Reeve  v.  Parkins,  2  J.  &  W.  390. 

'  Lady  Amndell  v.  Pfaipps,  10  Ves.  139;  Wood  v.  Bowcliffe,  2  PhiL  382;  2 
Seton  Dec.  (3dJ£ng.  ed.)  937. 

*  See  Story  Eq.  Jur.  §  907  ;  Osborn  v.  United  States  Bank,  9  Wheaton,  738 ; 
Spendlove  v,  Spendlove,  Cam.  &  Norw.  36. 
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for  if  there  is  a  contest  who  shall  be  the  executor  or  administrator, 
and  there  is  nothing  to  show  who  is  to  be  considered  as  sustaining 
either  of  those  characters,  the  interference  of  the  Court  is  quite 
of  course ;  ^  if,  however,  a  probate  or  letters  of  administration 
haye  been  previously  granted,  and  a  suit  has  been  instituted  in  the 
Ecclesiastical  Courts  to  dispute  their  validity,  the  Court  of  Chan« 
eery  will  not  interfere,  as  a  nuUter  of  course^  because  there  has 
been  an  abjudication  already  :  wherefore,  under  such  circum- 
stances, it  looks  into  the  whole  case,  and  if  it  sees  sufficient 
ground  for  its  interposition,  such  as  fraud,  insolvency,  or  a  devas* 
tavit^  it  grants  an  injunction,  and  also  a  receiver  pending  the  liti- 
gation.^ 

The  Court,  acting  upon  the  principles  above  laid  down,  will  also 
grant  an  injunction  to  restrain  a  party  from  making  vexatious 
alienations  of  real  property,  pendente  lite ;  ^  so  it  will  enjoin  a 
vendor  from  conveying  the  legal  title  to  real  estate,  pending  a 
suit  for  the  specific  performance  of  a  contract  for  the  sale  of  that 
estate ;  ^  for,  in  every  such  case,  the  plaintiff  may  be  put  to  the 
expense  of  making  the  vendee  a  party  to  the  proceedings ;  and,  at 
all  events,  his  title,  if  he  prevails  in  the  suit,  may  be  embarrassed 
by  such  new  outstanding  title  under  the  transfer.  Although  the 
maxim  of  law  says  ^^  pendente  lite  nil  innovatur,*  that  maxim  is 
not  to  be  understood  as  warranting  the  conclusion,  that  the  con- 
veyance so  made  is  absolutely  null  and  void,  at  all  times,  and  for 
all  purposes:  the  true  interpretation  of  the  maxim  is,  that  the 
conveyance  does  not  vary  the  rights  of  the  parties  in  that  suit ; 
and  they  are  not  bound  to  take  notice  of  the  title  acquired  under 
it ;  with  regard  to  them,  the  title  is  to  be  taken  as  if  it  had  never 
existed,  as  otherwise  suits  would  be  interminable,  if  one  party 
pending  the  suit  could,  by  conveying  to  others,  create  a  necessity 
for  introducing  new  parties.^ 

1  King  V.  King,  6  Yes.  172 ;  Watkins  v.  Brent,  1  M.  &  C.  102 ;  Atkinson  v. 
Henshaw,  2  V.  &  B.  85. 

'  Andrews  v.  Pow3r8,  2  Bro.  P.  C.  504 ;  Knight  v,  Duplesis,  1  Yes.  824 ;  Ball 
r.  Oliver,  2  Y.  &  B.  96  ;  Watkins  v.  Brent,  7  Sim.  512 ;  S.  C.  1  M.  &  C.  97 ; 
Marr  v.  Littlewood,  2  M.  &  C.  454. 

*  Daly  V.  Kelly,  4  Dow.  440 ;  see,  however,  Tomer  v,  Wright,  4  Beav.  40 ; 
Great  Western  Railway  Company  v.  Birmingham  and  Oxford  Bailway  Company, 
2  Phil.  597  ;  2  Story  Eq.  Jar.  §  953. 

*  Echliff  v.  Baldwin,  16  Yes.  267  ;  Daly  v.  Kellj,  4  Dow.  435. 

*  Metcalfe  v.  PuWertoft,  2  Y.  &  B.  205;  Bishop  of  Winchester  v.  Paine,  11 
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In  like  manner  sales  may  be  restrained  in  all  cases  where  thej 
are  inequitable,  or  msiy  operate  as  a  fraud  upon  the  rights  or  in- 
terests of  third  persons  ;  as  in  cases  of  trusts  and  special  authori- 
ties, where  the  party  is  abusing  his  trust  or  authority :  ^  and  where 
sales  have  been  made  to  satisfy  certain  trusts  and  purposes,  and 
there  is  danger  of  a  misapplication  of  the  proceeds,  Courts  of 
Equity  will  also  restrain  the  purchaser  from  paying  over  the 
purchase-money.^  So  also  husbands  may  be  restrained  from 
transferring  property  in  fraud  of  the  equitable  rights  of  their 
wives.® 

Acting  upon  the  same  principles,  the  Court  will,  where  there  is 
a  dispute  respecting  the  right  of  presentation  to  an  ecclesiastical 
benefice,  not  only  restrain  the  party  having  the  legal  right  of 
presentation  from  presenting,  but  it  will  also  enjoin  the  bishop 
from  inducting  and  from  taking  advantage  of  a  lapse  pending 
the  litigation,  by  collating  to  the  benefice,  till  the  decree  of  the 
Court.* 

The  Court  has  also,  upon  the  same  ground,  restrained  the  trus- 
tees of  a  dissenting  chapel,  from  appointing,  as  a  minister  of  that 
chapel,  a  person  not  duly  qualified  according  to  the  constitution 
of  the  chapel,  to  hold  the  office,  although  it  refused  that  part  of 
the  motion  which  asked  for  an  injunction  to  restrain  the  trustees 
from  permitting  persons  not  duly  qualified  from  officiating  occa- 
sionally, during  the  short  time  that  might  elapse  before  the  hear- 
ing, when  the  facts  upon  both  sides  must  be  known.^ 

Injunctions  have,  in  like  manner,  been  granted  to  restrain  in- 
dorsement of  the  certificate  of  a  ship's  registry,®  or  the  sailing  of 
a  ship,  upon  the  application  of  a  part  owner,  whose  share  was  un- 
ascertained, in  order  to  ascertain  that  share,  and  to  obtain  the 
usual  security  given  in  the  Court  of  Admiralty  for  the  due  return 

Yes.  197 ;  Gaskell  v.  Durdin,  2  B.  &  B.  169 ;  Bishop  of  Winchester  v.  Beavor,  3 
Yes.  314  ;  Moore  v.  M'Namara,  2  B.  &  B.  186  ;  and  see  ante. 

'  Anon.  6  Mad.  10. 

'  Green  v.  Lowes,  3  Bro.  C.  C.  217  ;  Matthews  v.  Jones,  2  Anst  506 ;  Hawk- 
shaw  V.  Parkins,  2  Swanst.  549. 

*  Anon.  9  Mod.  43;  Eden  on  Injunct.  ch.  14,  pp.  295,  296 ;  Roberts  v.  Roberts, 
2  Cox,  422 ;  Flight  v.  Cook,  2  Yes.  619  ;  1  £q.  Ca.  Ab.  360,  pL  4 ;  Cadogan  t*. 
Kennett,  Cowp.  436. 

*  Nicholson  v.  Knapp,  9  Sim.  326. 

*  Miligan  v,  Mitchell,  1  M.  &  E.  446. 

*  Thompson  v.  Smith,  1  Mad.  895. 
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of  the  ship.^    So  they  will  be  granted  against  the  removal  of  tim- 
ber wrongfully  cut  down.* 

Injunctions  will  also  be  granted  to  compel  the  due  observance 
of  personal  covenants,  where  there  is  no  effectual  remedy  at  Law :  ^ 
thus,  in  the  old  case  of  the  parish  bell,  where  certain  persons  own- 
ing a  house  in  the  neighborhood  of  a  church,  entered  into  an 
agreement  to  erect  a  cupola  and  clock,  in  consideration  that  the 
bell  should  not  be  rung  at  five  o'clock  in  the  morning  to  their  dis- 
turbance ;  the  agreement  being  violated,  an  injunction  was  after- 
wards granted  to  prevent  the  bell  being  rung  at  that  hour.^  Upon 
the  same  ground,  a  celebrated  play-writer,  who  had  covenanted 
not  to  write  any  dramatic  performances  for  another  theatre,  was, 
by  the  injunction,  restrained  from  violating  the  covenant.^  So 
an  author  who  had  sold  his  copyright  in  a  work,  and  covenanted 

^  Haly  V.  Goodsan,  2  Mer.  77 ;  Christie  v,  Craig,  ib.  1S7 ;  Abbott  on  Sbipp. 
pt  1,  c.  3,  as.  4,  5.  The  Court  refused  to  restrain  the  sailing  of  a  ship  on  the 
application  of  a  part  owner,  where  the  ship  was  intended  to  sail  on  the  next  day, 
and  it  did  not  appear,  by  the  affidavit,  that  there  was  any  circumstance  to  account 
for  the  plaintiff's  delay  in  applying.  Christie  v,  Crdg,  2  Mer.  137.  The  Court 
also  refused  to  stop  the  sailing  of  a  ship  on  the  ground  that  it  contained  goods 
which  belonged  to  the  plaintiff,  but  which  he  had  sold  to  a  party  who  had  become 
insolvent,  but  over  which  he  had  retained  a  right  of  stoppage  in  transitu.  Good- 
hart  V.  Lowe,  2  J.  &  W.  849. 

■  Anon.  1  Ves.  jr.  93. 

'  As  to  injunctions  in  reference  to  agreements,  see  2  Seton  Dec.  (3d  Eng. 
ed.)  921  et  seq.  As  to  the  jurisdiction  in  Equity  to  enjoin  the  collection  of  the 
purchase<money  of  an  estate,  where  the  title  fails,  or  is  in  controversy,  &c.,  see 
Bawle  Cov.  for  Title  (8d  ed.)  676  et  seq.;  Bumpus  t;.  Platner,  1  John.  Ch.  213 ; 
Abbot  V.  Allen,  2  John.  Ch.  519  ;  Johnson  v.  Gere,  2  John.  Ch.  546 ;  Miller  v. 
Avery,  2  Barb.  Ch.  594;  Flatt  v.  Gilchrist,  8  Sandf.  S.  C.  118;  Shannon  v. 
Marselis,  Saxton  (N.  J.)  413 ;  Jaques  v.  Esler,  3  Green  Ch.  (N.  J.)  462 ;  Mor- 
rison V.  Beck  with,  4  Monroe  (Ken.)  73.  Where  a  purchaser  would  be  entitled, 
at  law,  to  defend  himself  from  payment  of  the  purchase-money,  either  wholly  or 
partially,  and  has  had  no  opportunity  for  doing  so,  a  Court  of  Equity  will  not 
hesitate  to  grant  relief,  by  enjoining  the  collection  of  the  purchase-money,  either 
temporarily  or  permanently,  or  by  other  proceedings  suited  to  the  circumstances 
d  the  case.    Rawle  Cov.  for  Title  (3d  ed.)  686  et  seq. 

*  Martin  v.  Nutkin,  2  P.  Wms.  266.  Where  a  block  of  buildings  has  been 
erected,  with  particular  covenants  respecting  the  enjoyment  thereof,  each  pur- 
chaser or  owner  will  be  entitled  to  an  injunction  to  prevent  a  breach  of  the  cov- 
enants, as  by  the  erection  of  livery-stables,  slaughter-houses,  glue-factories, 
&c.  Barrow  v,  Richards,  8  Paige,  351 ;  Williams  v.  Jersey,  1  Craig  &  PhiL  91. 
See  Parker  v.  Nightingale,  6  Allen,  341. 

*  Morris  V.  Colman,  18  Ves.  437 ;  Clarke  v.  Price,  2  Wils.  157 ;  Stocker  v. 
Brockelbank,  3  Mac.  &  Gor.  266. 


1760  OF  INJUNCTIONS. 

not  to  publish  any  other  to  its  prejudice,  was  restrained  by  injunc- 
tion from  so  doing.^ 

Upon  the  same  ground,  in  Rankin  v,  Huskisson,^  an  injunction 
was  granted  to  restrain  the  Commissioners  of  Woods  and  Forests 
from  building  on  the  site  of  Carlton  Gardens,  in  violation  of  the 
terms  of  an  agreement  entered  into  by  them  with  the  plaintiffs  for 
a  building  lease  of  aa  adjoining  part  of  the  site.^ 

Injunctions  have  also  been  granted  to  restrain  a  party  who  has 
sold  the  good-will  of  his  trade,  and  covenanted  not  to  exercise 
the  same  trade  within  certain  limits,  from  exercising  such  trade 
within  the  prescribed  limits:  thus,  where  a  coach-master  hav- 
ing  sold  his  share  of  the  business  to  his  partner,  with  an  imder- 
taking  not  to  be  concerned  in  any  coach  running  from  Beading  to 
London,  or  prejudicial  to  the  business  which  he  had  sold,  set  up  a 
coach  to  run  from  Pangborne  to  London,  through  Beading,  he  was 
restrained  from  running  the  coach  from  Beading  to  London  and 
vice  versd.^ 

Upon  the  same  principle,  where  bankers  had  sanctioned  an  ar- 
rangement entered  into  by  certain  persons,  copartners,  who  were 
indebted  to  them,  but  afterwards  attempted,  by  means  of  the  debt, 

^  Barfield  v.  Nichobon,  2  S.  &  S.  1 ;  Colbum  v.  SimmB^  2  Hare,  543 ;  Lumle^' 
V.  Wagner,  1  De  Gez,  Mac.  &  Gor.  604. 

'  4  Sim.  13  ;  Patching  v.  Dubbins,  1  Kay,  1 ;  Ck>le8  t;.  Sims,  id.  56. 

'  In  Massachusetts,  it  has  been  held,  that  a  lessor  is  not  entitled,  daring  the 
continuance  of  the  lease,  to  an  injunction  to  restrain  the  lessee  from  obstructing 
and  darkening  windows  in  the  demised  tenement,  unless  the  injury  will  probably 
be  irreparable,  or  cannot  be  compensated  by  damages  recoverable  in  a  suit  at 
law.  Atkins  v.  Chilson,  7  Metcalf,  398.  The  Court  in  that  caM  remark,  ^  No 
doubt  an  injunction  will  lie,  to  restrain  the  lessee  from  violating  his  covenant,  in  a 
proper  case,  and  when  it  is  necessary  to  prevent  irreparable  mischief."   Page  404. 

A  restriction  of  the  manner  of  using  land  granted,  not  against  public  policy, 
and  beneficial  to  adjacent  land  of  the  grantor,  whether  inserted  by  way  of  con- 
dition or  covenant,  or  otherwise,  may  be  enforced  in  Equity  against  the  grantee, 
or  his  assigns  with  notice.  Whitney  v.  Union  Railway  Co.  11  Gray,  359.  See 
Parker  v.  Nightingale,  6  Allen,  341. 

4  Williams  v,  Williams,  2  Swanst  253.  Although  it  has  been  long  settled  that 
covenants  restraining  the  exercise  of  a  trade  in  sl  particttlar  plac€y  as  contradia- 
tinguished  from  covenants  in  general  restraint  of  trade,  are  valid,  and  that  Conrts 
of  Equity  will  compel  the  specific  performance,  and  enjoin  against  the  violation 
of  such  covenants ;  yet  it  has  also  been  held,  that  the  mere  sale*  of  the  good-will 
of  trade  imposes  no  obligation  on  the  vendor  to  forbear  the  exercise  of  Uie  same 
trade,  and  that  Courts  of  Equity  will  not  execute  a  contract  for  the  sale  of  a 
good-will,  ibid.  n.  (a),  and  see  the  cases  there  cited.  Smith  v»  Mules,  9  Hare,  556 ; 
Simpson  v.  Chapman,  4  De  G.,  Mac  &  Gor.  154. 
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to  make  the  retiring  partner  a  bankrupt,  by  proceeding  under  the 
1  &  2  Vict.  c.  110,  8.  8  ;  ^  they  were  restrained  from  so  doing  by 
injunction. 

Injunctions  have  also  been,  frequently,  granted  to  restrain  les- 
sees, who  had  covenanted  to  keep  the  banks  of  rivers  or  ponds  in 
repair,  from  destroying  or  impairing  them,^  or  an  outgoing  tenant 
from  removing  dung  or  crops,  contrary  to  express  covenants  con- 
tained in  his  lease  ;  ^  or,  where  the  violation  of  the  covenant  was 
not  provided  for  by  liquidated  damages,  to  restrain  the  ploughing 
up  of  meadow,  &c.^ 

In  one  of  the  earliest  cases  upon  this  subject,  an  injunction  was 
granted  till  the  hearing,  by.the  House  of  Lords,  upon  appeal,  to 
restrain  a  lessee  from  digging  sand,  gravel,  &c.,  in  violation  of  a 
covenant  secured  by  a  penalty ;  ^  and  in  a  case  shortly  afterwards 
before  Lord  Hardwicke,  an  injunction  was  granted,  expressly  for 
the  purpose  of  restraining  a  breach  of  covenant,  by  a  tenant,  who 
was  converting  houses  to  a  different  use  from  that  prescribed  by 
his  lease.^ 

Though  a  lessee  is  required  by  law,  to  cultivate  the  lands  de- 
mised to  him  in  a  husbandmanlike  manner,  conformable  to  the  cus- 
tom of  the  country,^  yet  this  is  is  usually  defined  by  some  express 
covenant.  It  has,  upon  this  subject,  been  determined  at  Law,  that  a 
covenant  to  occupy  in  a  good  and  husbandmanlike  manner,  accord- 
ing to  the  custom  of  the  country,  will  be  broken  by  contravening 
the  prevalent  course  of  husbandry  in  the  neighborhood ;  and  that, 
even  if  the  contract  be  simply  to  occupy  the  estate  in  a  good  and  hus- 

'  Attwood  V.  Banks,  2  Bear.  192. 

'  Eden  on  Injunct  198 ;  Lord  Bathurst  v.  Burden,  2  Bro.  C.  C.  64,  (Perkins's 
ed.  notes)  ;  Lord  Kilmorey  v.  Thackeray,  cited  ibid. 

'  Johnson  v.  Groldswaine,  3.  Anst.  749 ;  Geast  v.  Lord  Belfast,  ib.  n. ;  Pulteney 
V.  Shelton,  5  Yes.  147,  Sumner's  ed.,  Mr.  Hovenden's  notes,  260,  261,  note  (a), 
and  errata,  ib. ;  Lord  Grey  de  Wilton  v,  Saxon,  6  Yes.  106,  Sumner's  ed. 
note  (a).  The  case  of  Lathropp  v.  Marsh,  5  Yes.  259,  is  stated  to  be  clearly 
wrong,  as  there  were  not  only  breaches  of  covenant,  but  also  distinct  acts  of 
waste  committed  and  threatened.  Eden  on  Injunct.  198;  Fleming  v.  Snook,  15 
BeaT.  250. 

*  Aylet  V.  Dodd,  2  Atk.  288 ;  Woodward  v.  Gylee,  2  Yem.  119 ;  Rolfe  v.  Pe- 
terson, 2  Bro.  P.  p,  (ed.  Tomlins,)  436. 

*  City  of  London  t;.  Pugh,  4  Bro.  P.  C.  (ed.  Tomlins,)  395 ;  Eden,  199. 

*  Worden  v.  EUers,  18th  December,  1739.  There  is  a  very  full  account  of 
Lord  Hardwicke's  judgment,  6  Sergt.  Hill's  MSS.  2  and  12,  ib.  76  ;  Eden,  199. 

'  Powley  V.  Walker,  5  T.  R.  878 ;  Eden,  199. 
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bandmanlike  manner,  this  will  throw  a  liability  upon  the  tenant  to 
cultivate  the  land  according  to  the  practice  of  the  neighborhood ;  ^ 
and  even,  though  a  farm  be  held  under  a  written  agreement,  the 
custom  of  the  neighborhood  may  well  be  insisted  upon,  provided 
it  be  not  either  expressly  or  by  implication  excluded  by  the  terms 
of  the  agreement.^  The  same  principle  has  been  acted  upon  in 
Equity,  where  an  injunction  has  been  granted  to  restrain  a  tenant 
from  year  to  year,  (who,  it  was  said,  was  equally  bound  as  a  tenant 
for  a  longer  period  to  manage  his  farm  in  a  husbandmanlike  man- 
ner,) from  removing  crops,  manure,  &c.,  contrary  to  the  custom 
of  the  country.^  In  a  previous  case  a  tenant  was  restrained  from 
ploughing  up  pasture-land,  although  the  lease  did  not  contain  an 
express  covenant  not  to  convert  pasture  into  arable ;  ^  but  the 
landlord  was  holden  entitled  to  the  injunction,  on  the  ground  of 
there  being  a  covenant  to  manage  pasture  in  a  husbandmanlike 
manner.^  Upon  the  same  principle,  the  Court  has  interfered 
to  restrain  a  tenant  from  sowing  mustard,  saffron,  woad,  and 
other  deleterious  crops,  as  being  contrary  to  the  course  of  hus- 
bandry.* 

A  distinction  has  been  made,  as  to  enforcing,  by  injunction,  the 
specific  performance  of  express  covenants  and  of  implied  agree- 
ments; and  the  Court  has  refused  to  interfere  to  restrain  a  tenant, 
who  was  holding  over  from  removing  articles  contrary  to  the  cus- 
tom of  the  country,  as  the  Court  would  not  imply  special  cove- 
nants, as  to  cultivation,  from  the  mere  act  of  holding  over.'' 

A  covenant  to  repair,  and,  at  the  end  of  the  term,  to  surrender 
buildings  in  good  condition,  does  not  preclude  an  injunction 
against  pulling  them  down  and  carrying  away  the  materials  just 
before  the  end  of  the  term.® 

Where  there  is  a  covenant  not  to  convert  premises  into  a  shop, 
or  to  carry  on  a  trade  without  a  license  in  writing ;  the  permission 
of  the  lessor,  without  writing,  to  carry  on  one  trade  will  not 

^  Legh  V,  Hewitt,  4  East,  154. 

'  Wiggles  worth  v.  Dallison,  Dong.  201 ;  Senior  v.  Armitage,  1  Holt,  N.  P.  C. 
197 ;  Webb  v.  Flummer,  2  fi.  &  A.  746  ;  Eden,  199. 

*  Onslow  V. ,  16  Ves.  178. 

«  See  Atkins  p.  Chilson,  7  Metcalf,  404. 

*  Drury  v.  Moilins,  6  Ves.  328. 

*  Pratt  V.  Brett,  2  Mad.  62 ;  Eden,  200. 

*  Eimpton  v.  Eve,  2  V.  &  B.  349 ;  Eden,  200. 

*  Mayor,  &c.,  of  London  v,  Hedger,  18  Yes.  855 ;  Eden  on  Injunct  260. 
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amount  to  a  general  license  for  any  trade,  so  as  to  preclude  the 
lessor  from  his  right  to  an  injunction.^ 

It  may  be  observed  here,  that,  as  the  Court  will,  by  its  injunc- 
tion, compel  the  performance  of  a  covenant  or  agreement,  so,  on 
the  other  hand,  it  will  relieve  a  party  against  the  consequences  of 
the  non-performance  of  it,  where  suc)i  consequences  involve  either 
a  forfeiture  or  the  imposition  of  a  penalty.^ 

The  doctrine  upon  the  subject  of  relief  from  penalties  has  thus 
been  stated  by  Lord  Thurlow :  —  **  Where  a  penalty  has  been  in- 
serted merely  to  secure  the  enjoyment  of  a  collateral  object,  the 
enjoyment  of  the  object  is  considered  as  the  principal  intent  of  the 
deed,  and  the  penalty  is  oi^ly  accessional,  and  to  secure  the  dam- 
age really  incurred."  ^  But  where  the  parties,  instead  of  securing 
the  performance  of  the  agreement  by  a  penalty,  have  fixed  upon  a 
certain  sum  by  way  of  liquidated  damages,  to  be  paid  in  the  event 
of  the  non-performance  of  the  agreement,  a  Court  of  Equity  (ex- 
cept in  certain  cases  of  waste),  refuses  to  interfere  in  restraining 
the  recovery  of  such  damages.* 

Upon  these  principles  it  is  that  Courts  of  Equity  interpose  to 
restrain  proceedings  at  Law  for  the  recovery  of  penalties.^ 

A  common  instance  of  this  species  of  relief  is  that  which  is 
given  against  a  clause  of  re-entry  for  non-payment  of  rent.^    This 

^  Macher  t;.  Foundling  Hospital,  1  Y.  &  B.  183  ;  Eden  on  Injunct.  201. 

*  Eden  Injunct.  (2d  Am.  ed.)  41,  42,  and  notes.  There  seems  to  be  a  distinc- 
tion taken,  in  Equity,  between  penalties  and  forfeitures.  In  the  former,  relief  is 
always  given,  if  compensation  can  be  made ;  for  it  is  deemed  a  mere  security.  In 
the  latter,  although  compensation  can  be  made,  relief  is  not  always  given.  2 
Story  £q.  Jur.  §  1320,  §  1321,  §  1322,  §  1323,  and  notes. 

'  Sloman  v.  Walter,  1  Bro.  C.  C.  (Perkins's  ed.,  notes,)  419  ;  Sainter  v.  Fergu- 
son, 1  Mac.  &  Gor.  287. 

^  See  Eden  Injunct.  (2d  Am.  ed.)  41, 42 ;  Skinner  v.  Dayton,  2  John.  Ch.  53A ; 
S.  C.  1 7  John.  357 ;  Livingston  v.  Tompkins,  4  John.  Ch.  425 ;  Walker  v.  Wheeler, 
2  Conn.  R.  299 ;  2  Story  Eq.  Jur.  §  1818. 

*  For  cases  on  this  subject,  see  Sparks  v.  Liverpool  Waterworks  Company,  18 
Yes.  428 ;  Rawstone  v,  Bentley,  4  Bro.  C.  C.  415,  (Perkins's  ed.  notes) ;  O'Neil 
V.  Jones,  1  Ridg.  170;  Kane  v.  Hamilton,  ib.  180 ;  Bateman  v,  Murray,  ib.  187  ; 
Jackson  v.  Saunders,  1  Sch.  &  Lef.  448  ;  2  Dow,  437 ;  Lennon  v,  Napper,  2  Sch. 
&  Lef.  682;  Magrane  v.  Archbold,  1  Dow,  109 ;  Earl  of  Mountnorris  v.  White, 
2  ib.  459 ;  Keating  v.  Sparrow,  1  B.  &  B.  367 ;  Jessop  i;.  King,  2  ib.  81 ;  Barrett 
V.  Pearson,  ib.  189 ;  Eden  on  Injunct  28 ;  Allen  v.  Hilton,  1  Fonb.  482,  5th  ed. ; 
Bayley  v.  Corporation  of  Leominster,  8  Bro.  C.  C.  529  ;  Baynham  v.  Guy's  Hoa- 
pital,  3  Yes.  295  ;  Eaton  v,  Lyon,  ib.  690 ;  City  of  London  v.  Mitford,  14  Yes.  41 ; 
Saunders  v.  Pope,  12  Sumner's  Yesey,  282,  note  (a),  and  cases  cited. 

*  Eden  Injunct  (2d  Am.  ed.)  48  to  45  and  note. 
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has  been  a  ground  of  equitable  interference  from  the  earliest 
times,  and  there  has  been  a  Parliamentary  recognition  of  the  doc- 
trine by  the  Stat.  4  Geo.  II.  c.  28,  ss.  2,  3,  which,  limiting  the 
time  within  which  such  relief  is  to  be  given  to  six  months,  permits 
the  tenant  to  pay  into  Court,  at  any  time  before  the  trial  of  an 
ejectment,  the  arrears  of  rent  and  costs,  and  provides  that  all 
further  proceedings  shall  thereupon  cease.^ 

This  relief  is  granted  upon  the  principle  that  compensation  is 
made  to  the  landlord  by  the  payment  of  the  rent  with  interest ;  a 
doctrine  contradicted  by  general  experience,  and  often  found  fault 
with  as  imperfect  and  unjust.^ 

But  where  it  is  clear  that  the  covenant  is  of  such  a  nature  that 
a  Court  of  Equity  cannot  make  a  compensation  for  the  breach  of 
it,  as  in  the  case  of  covenants  not  to  assign  wit/iotit  license^  or  to 
keep  the  premises  insured^^  relief  will  not  be  given  against  the 
penalty.  Considerable  discussion,  also,  has  taken  place  how  far 
the  Court  would  relieve  against  a  forfeiture  incurred  by  the  breach 
of  a  covenant  to  repair.  In  the  case  of  Sanders  v.  Pope,*  Lord 
Erskine,  upon  the  authority  of  a  determination  of  Lord  Maccles- 
field,^ expressed  a  strong  opinion  in  favor  of  the  equitable  juris- 
diction ;  but  the  doctrine,  after  full  and  elaborate  discussion,  has 
been  established  to  the  contrary."^  The  same  determination  would, 
consequently,  be  made  with  respect  to  the  breach  of  a  covenant  to 
buildj  though  the  authorities  are  conflicting  as  to  the  power  to 
decree  a  specific  performance  in  such  case.^ 

^  Eden  on  Injnnct.  23. 

•  Hill  V.  Barclay,  16  Yes.  405 ;  S.  C.  18  Ves.  61 ;  Bracebridge  v,  Buckley,  2 
Pri.  216  ;  Reynolds  v.  Pitt,  19  Ves.  140.  See  2  Story  Eq.  Jur.  (3d  ed.)  §  1315, 
in  note  (2),  §  1316  and  notes. 

»  Wafer  v.  Mocato,  9  Mod.  112. 

*  Rolfe  V.  Harris,  2  Pri.  206,  n. ;  Reynolds  w.  Pitt,  ib.  212 ;  S.  C.  19  Vea.  134 ; 
White  V.  Warner,  2  Mer.  459. 

•  12  Ves.  282. 

*  Hack  V.  Leonard,  9  Mod.  91. 

»  Hill  V.  Barclay,  16  Ves.  402 ;  S.  C.  18  Ves.  56 ;  Bracebridge  v.  Buckley,  2 
Pri.  200 ;  but  see  Hannam  v.  South  London  Waterworks  Company,  2  Mer.  67. 

'  There  are  two  instances  of  specific  performance  decreed  of  covenants  to  re- 
build ;  City  of  London  v.  Nash,  3,  515 ;  1  Ves.  120 ;  Allen  v.  Harding,  2  £q.  Ca. 
Ab.  17  ;  and  in  Moseley  v.  Virgin,  3  Ves.  184,  Lord  Rosslyn  stated  that  a  specific 
performance  might  be  decreed.  Lords  Thurlow  and  Kenyon,  on  the  other  hand, 
have  pronounced  a  contrary  opinion.  Errington  t7.  Aynesley,  2  Bro.  C.  C.  34 S, 
(Perkins's  ed.  notes)  ;  Lucas  v.  Comerford,  3  Bro.  C.  C.  166,  (Perkins's  ed.  notes 
and  cases  cited)  ;  S.  C.  1  Ves.  jr.  235.     See,  however.  Moor  v.  Greg,  2  PhlL  717. 
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Injunctions  may  also  be  issued  for  the  protection  of  a  ward  of 
Court  from  removal,  marriage,  or  improper  influence ;  ^  and,  like- 
wise, in  cases  of  interpleader :  ^  but  as  the  principle  upon  which 
the  Court  proceeds,  iu  cases  of  this  description,  does  not  come 
within  the  scope  of  this  work,  they  will  not  be  further  alluded 
to. 

Courts  of  Equity  will  likewise  prevent  a  person  from  setting  up 
an  unconscientious  advantage  at  Law,  so  as  to  interpose  impedi- 
ments to  just  rights  of  the  other  party.®  Thus,  if  an  ejectment  is 
brought  to  try  a  right  to  land,  the  Court  of  Chancery  will  restrain 
the  party  in  possession  from  setting  up  a  term  of  years  or  other 
interest  in  a  trustee,  lessee  or  mortgagee,  which  may  hinder  the 
fair  trial  of  the  right ;  ^  but  this  will  not  be  done  in  every  case, 
for,  as  the  Court  proceeds  upon  the  principle  that  the  party  in 
possession  ought  not,  in  conscience,  to  use  an  accidental  advan- 
tage, if  there  is  any  circumstance  which  meets  the  reasoning  upon 
this  principle,  the  Court  will  not  interfere ;  therefore,  if  the  pos- 
sessor is  a  purchaser  for  valuable  consideration,  without  notice  of 
the  title  or  the  claimant,  this  is  a  title,  in  conscience,  equal  to 
that  of  the  claimant,  and  the  Court  will  not  restrain  the  possessor 
from  using  any  advantage  he  may  be  able  to  gain  to  defend  his 
possession.'^ 

Where  an  injunction  is  sought  to  prevent  the  setting-up  of  out- 
standing terms,  it  can  only  be  obtained  (except  with  consent)  by 
a  decree  at  the  hearing ;  for,  until  the  decree,  the  Court  must 
suppose  the  parties  to  be  litigating  upon  questionable  rights :  the 
injunction  cannot  be  applied  for  by  a  previous  motion,  for  it  might 
afterwards  ap)>ear,  when  the  case  is  heard,  that  there  are  circum- 
stances which  would  entitle  the  defendant,  as  well  as  the  plaintiff, 
to  equitable  assistance  at  the  trial ;  and,  therefore,  to  grant  such 

That  a  covenant  to  repair  cannot  be  specifically  performed,  see  Rayner  v.  Stone, 
2  Eden,  12S;  Flint  v.  Brandon,  S  Yes.  159,  (Sumner's  ed.  164,  notes);  Eden 
Injunct  27,  (2d  Am.  ed.  46  to  48,  and  notes). 
>  Pearce  v.  Crutcbfield,  14  Yes.  206. 

*  Eden  Injunct  (2d  Am.  ed.)  393  ei  seq. ;  2  Seton  Dec  (3d  Eng.  ed.)  962. 
'  2  Story  Eq.  Jur.  §  908 ;  Eden  Injunct.  (2d  Am.  ed.)  406  et  seq. 

«  Lord  Bed.  134,  135 ;  Bond  v.  Hopkins,  1  Sch.  &  Lef.  430;  Pulteney  v,  War- 
ren, 6  Yes.  89 ;  Crow  v.  Tyrrell,  3  Mad.  181 ;  Leigh  v.  Leigh,  1  Sim.  349. 

*  Jerrard  t;.  Saunders,  2  Yes.  jr.  457, 458 ;  Maundrell  v.  Maundrell,  7  Yes.  567 ; 
8.  C.  10  Yes.  246  ;  Baker  v,  Mellish,  ib.  549. 
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relief  upon  motion  would  be  to  decide  the  whole  equity  of  the  case 
before  it  was  ripe  for  decision.^ 

Lastly,  it  is  to  be  noticed,  that,  where  repeated  attempts  are 
made  to  litigate  the  same  question,  which  the  Courts  of  ordinary 
jurisdiction  will,  in  many  cases,  admit,  the  Court  of  Cliancery 
will  put  an  end  to  the  oppression  which  may  be  occasioned  by  the 
abuse  of  this  privilege.  Thus,  as  a  judgment  in  ejectment  is  not 
final  or  conclusive,  but  the  same  proceedings  may  be  repeated  for- 
ever, a  perpetual  injunction  will  be  granted,  to  prevent  the  repe- 
tition of  them,  when  the  assertion  of  such  right  becomes  oppres- 
sive to  the  opposite  party .^  It  is  on  this  ground  that  Courts  of 
Equity  have  interfered,  by  bills  of  peace ;  but  as  the  writ  is  not 
issued  in  such  cases,  unless  upon  decree,  they  do  not  come  within 
the  province  of  the  present  section.^ 

*  Hylton  t;.  Morgan,  6  Ves.  298 ;  Bjrne  v.  Bjrrne,  2  Sch.  &  Lef.  537 ;  Barney 
V.  Luckett,  1  S.  &  S.  419 ;  Northey  v.  Pearce,  ib.  420. 

*  Lord  Bath  v.  Sherwin,  Prec.  in  Ch.  261 ;  S.  C.  4  Bro.  P.  C.  873 ;  Leigbton 
V,  Leighton,  1  P.  Wma.  671 ;  S.  C.  4  Bra  P.  C.  87S ;  Devonshire  v.  Newenham, 
2  Sch.  &  Lef.  211. 

*  See  Morris  Canal  &c.  Co.  v,  Jersey  City,  1  Beasley  (N.  J.)  227.  In  Massa- 
chusetts, injunctions  may  be  issued  to  restrain  towns  from  raising  by  taxation  or 
pledge  of  its  credit,  or  paying  from  its  treasury,  any  money,  which  they  have 
voted  to  raise  or  pay,  for  a  purpose  other  than  those  for  which  towns  have  the 
legal  right  and  power  to  raise  or  pay  money.  Genl.  Sts.  c.  18,  §  79.  See  Tash 
V.  Adams,  10  Cush.  252;  Babbitt  v.  Savoy,  3  Cush.  530;  Hood  v,  Lynn,  1  Allen, 
103 ;  provided  due  diligence  is  used  in  making  application  for  such  injunctions. 
Tash  V,  Adams,  supra ;  Fuller  v,  Melrose,  1  Allen,  166  ;  Claflin  v,  Hopkinton,  4 
Gray,  502 ;  Frost  v.  Belmont,  6  Allen  152.  So  in  New  York,  towns  may  be  en- 
joined from  expending  money  raised  by  taxation  for  illegal  purposes.  De  Baun 
V.  New  York,  16  Barb.  392.  See  Foster  v.  Coleman,  10  Calif.  278 ;  Wilson  v. 
Mayor  of  New  York,  4  E.  D.  Smith  (N.  Y.)  675«  But  an  injunction  will  not  be 
granted  to  prevent  the  collection  of  taxes,  because  of  irregularities  in  the  assess- 
ment. Chicago  &c.  R.  R.  Co.  v,  Frary,  22  111.  34 ;  Dodd  v.  City  of  Hartford,  25 
Conn.  232 ;  Greene  v.  Mumford,  Simmons  v.  Same,  5  Rhode  Isl.  472 ;  Mills  v, 
Gleason,  11  Wis.  470. 

Incorporated  companies  and  the  directors  thereof  may  be  restrained  by  injunc- 
tion from  committing  a  breach  of  trust  by  diverting  or  misapplying  the  funds  or 
credit  of  the  company,  or  doing  other  acts  in  clear  excess  of  chartered  powers;  and 
a  shareholder  may  file  a  bill  for  this  purpose  in  behalf  of  himself  and  other  stock- 
holders. Angell  V.  Ames,  Corp.  (6th  ed.)  §  391  f<  seq,,  §  312 ;  Dodge  v.  Woolsey,  18 
H,ow.  (U.  S.)  331 ;  Coleman  v.  Eastern  Co.  Railway,  10  Beav.  1 ;  March  v.  Eastern 
R.  R.  Co.  40  N.  Hamp.  567 ;  Robinson  t;.  Smith,  3  Paige,  233  ;  Bayless  r.  Orne,  1 
Freeman  Ch.  173 ;  Bagshaw  v.  Eastern  Conn.  Railway  Co.  7  Hare,  114 ;  Ilodgcs  r. 
New  England  Screw  Co.  1  Rhode  Isl.  312 ;  Ilersey  v.  Yeazie,  11  Shepley  (Me.) 
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It  is  to  be  observed,  that  the  Court  will  not,  by  injunction 
granted  upon  an  interlocutory  application,  direct  the  defendant 
io  perform  an  act;^  but  might,  upon  motion,  order  the  defendant 
to  pull  down  a  building  which  was  clearly  a  nuisance  to  the  plain- 
tiff;  and  there  is  an  early  case  in  Tothill,  of  an  order  to  show 
cause  why  a  defendant  who  had  ploughed  up  ancient  pasture^land 
should  not  lay  it  down  again  in  grass.^  The  contrary  doctrine  is, 
however,  now  established.^ 

In  the  case  of  Hooper  v.  Brodrick,^  an  injunction  was  granted, 
ex  parte^  restraining  the  defendant  from  discontinuing  to  use 
certain  premises  as  an  inn ;  but  was  dissolved  upon  the  ground 
that  there  is  no  jurisdiction  to  restrain  a  person  from  not  keeping 
an  inn,  which  is  the  same  in  effect  as  ordering  him  to  keep  one. 

But  though  the  Court  will  not,  directly  and  in  terms,  compel 
the  performance  of  an  act  upon  motion,  yet  there  are  many  cases 
in  which  the  effect  may  be  indirectly  obtained  by  an  order  merely 
restrictive.  Thus,  in  the  case  of  Robinson  v.  Lord  Byron,  the 
efiect  was  obtained  by  an  injunction  restraining  the  defendant 
from  preventing  the  water  from  flowing  in  such  regular  quantities 
as  it  had  ordinarily  done  before  the  day  on  which  the  alleged 
nuisance  commenced.^  In  Lane  v.  Newdigate,^  a  similar  effect 
was  obtained  by  restraining  the  defendant  from  impeding  the 
plaintiff  from  navigating,  using  and  enjoying,  by  continuing  to 
keep  the  canals,  banks  or  works  out  of  repair,  by  diverting  the 

12, 13 ;  Cunliffe  v,  Manchester  &  Bolton  Canal  Co.  1  My.  &  R.  131,  note ;  Man* 
deraon  v.  Commercial  Bank,  2S  Penn.  379 ;  Bait  &  Ohio  R.  R.  Ca  v.  Wheeling, 

9  Grattan,  40 ;  Allen  v.  Curtis,  26  Conn.  456 ;  Schley  v.  Dixon,  24  Georgia,  273 ; 
Kean  v.  Johnson,  1  Stockt.  (N.  J.)  401 ;  Binney's  Case,  3  Bland,  142 ;  Revere  v. 
Boston  Cotton  Co.,  15  Pick.  351 ;  Brown  v.  Vandyke,  4  Halst  Ch.  (N.  J.)  795 ; 
Durfee  v.  Old  Colony  &c.  R.  R.  Co.  5  Allen,  230 ;  Kean  v.  Johnson,  1  Stockt. 
(N.  J.)  401. 

^  See  Carlisle  v,  Stevenson,  3  Maryland  Ch.  Dec  499 ;  Thomas  v.  Hawkins,  20 
Georgia,  126 ;  G.  W.  Ry  v,  Birmingham,  2  Ph.  597 ;  2  Seton  Dec  (3d  £ng.  ed.) 
874,  936,  987.  ' 

*  RolU  V.  Miller,  Toth.  144. 

'  Ryder  v.  Bentham,  1  Yes.  543 ;  Anon.  1  Yes.  jr.  140 ;  Lane  v.  Newdigate, 

10  Ves.  192 ;  and  see  Blackmore  v.  The  Glamorganshire  Canal  Company,  1  M. 
&  K.  154. 

*  11  Sim.  47. 

*  1  Bro.  C.  C.  588,  (Perkins's  ed.  notes.) 

*  10  Yes.  192,  (Snmner's  ed.  note  (a)  and  cases  cited) ;  and  see  Lumley  v. 
Wagner,  1  De  Gez,  Mac  &  Gror.  604,  where  the  cases  are  examined. 
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water  or  preventing  it  by  the  use  of  locks  from  remaining  in  the 
canals,  or  by  continuing  the  removal  of  a  stop-gate.^ 

With  respect  to  the  evidence  upon  which  an  injunction  is  grant- 
ed, it  has  now  been  expressly  enacted^  by  the  15  &  16  Vict,  c.  86, 
s.  59,  *'  That  on  motions  or  petitions  for  injunction  or  receiver,  or 
to  dissolve  an  injunction,  or  discharge  an  order  for  a  receiver,  the 
defendant's  answer  is  to  be  regarded  as  an  affidavit." 

Before  this  section  was  enacted,  the  answer  of  the  defendant 
was  taken  to  be  true,  and  affidavits,  except  in  very  special  cases, 
could  not  be  read  against  it.^    The  whole  course  for  and  against 

s 

'  As  to  mandatory  injunctions,  see  2  Seton  Dec.  (3d  Eng.  ed.)  986. 

*  In  Poor  V,  Carleton,  S  Sumner,  83,  Mr.  Justice  Story  remarks :  ^  The  prac- 
tice in  America  has,  I  believe,  become  more  liberal  than  it  is  in  England ;  and  if 
it  were  necessary,  I  should  not  hesitate  to  admit  affidavits  to  contradict  the  an- 
swer, for  the  purpose  of  continuing  or  even  of  granting  a  special  injunction,  where 
I  perceived  that,  without  it,  irreparable  mischiefs  would  arise.  In  the  present 
case,  there  are  circumstances  which  might  free  me  from  the  necessity  of  assert- 
ing so  broad  a  doctrine.  But  I  wish  rather  to  dispose  of  the  case  upon  the  gen- 
eral ground,  that  the  granting  and  dissolving  injunctions  in  cases  of  irreparable 
mischief,  rest  in  the  sound  discretion  of  the  Court,  whether  applied  for  before  or 
after  answer ;  and  that  affidavits  may  afler  answer  be  read  by  the  plaintiff  to  sup- 
port the  injunction,  as  well  as  by  the  defendant  to  repel  it,  although  the  answer 
contradicts  the  substantial  facts  of  the  bill,  and  the  affidavits  of  the  plaintiff  are 
in  contradiction  of  the  answer."  It  is  now  quite  settled,  and  has  long  been  set- 
tled, that  affidavits  may  be  read  against  the  answer  in  cases  of  waste,  nuisance, 
&c.,  to  prove  acts  of  waste,  &c.  See  Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  (Per- 
kins's ed.)  589,  note  (3) ;  Merwin  v.  Smith,  1  Green  Ch.  182 ;  Wing  r.  Fair- 
haven,  8  Cush.  363.  See,  also,  Isaac  v.  Humpage,  1  Sumner's  Vesey,  427  and 
note  (a) ;  Hanson  v.  Gardiner,  7  Sumner's  Vesey,  305  6,  note  (a)  ;  Eden  In- 
junct  (2d  Am.  ed.)  384  ;  Morphett  v,  Jones.  19  Vesey,  350 ;  Sackett  v.  Hill,  2 
Mich.  (Gibbs,)  182 ;  Bottldin  v.  Baltimore,  15  Maryland,  18 ;  Swindall  v.  Bradley, 
3  Jones  £q.  (N.  C.)  353 ;  Baker  v.  Taylor,  2  Blatch.  C.  C.  82  ;  Rogers  v.  Dan- 
forth,  1  Stockt  (N.  J.)  289.  The  policy  of  preventing  irreparable  mischief  has  in- 
troduced this  exception  to  the  rule  respecting  reading  affidavits  in  oppontion  to 
the  answer,  in  cases  of  waste,  or  of  mischief  analogous  to  waste,  but  this  exception 
does  not  extend  to  questions  of  title.  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  596,  600, 
601,  notes;  Eden  on  Injunc.  (2d  Am.  ed.)  136,  137,  383,  384;  Eastburn i>. Kirk, 
1  John.  Ch.  444.  •  See  the  doubt  as  to  this  point  respecting  the  question  of  title. 
Poor  V.  Carieton,  3  Sumner,  80,  81.  It  has  been  held  that,  on  an  application  for 
an  injunction  the  plaintiff  may  read  affidavits  filed  before  the  coming  in  of  the 
answer,  in  support  of  the  bill,  or  in  contradiction  to  the  answer,  but  no  affidavits 
filed  subsequently  to  the  coming  in  of  the  answer  can  be  read.  So  held  in  Kins- 
ler  V.  Clark,  2  Hill  Ch.  620.  See  Brundred  v.  Paterson  Machine  Co.  3  Green 
Ch.  294.  But  affidavits  might  be  added  to  the  case  made  by  the  bill,  after  an- 
swer, as  to  collateral  matters.     Shaw  v.  Wier,  1  Irish  Eq.  213. 

In  New  Jersey,  on  an  application  for  dissolution  of  an  injunction,  when  new 
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the  injunction  is  therefore  now  determined  upon  affidavit,  or  what 
is  equivalent  thereto,  the  answer  of  the  defendant.^ 

An  affidavit  in  support  of  an  application  for  a  special  injunction 
is  usually  sworn  by  the  plaintiffs,  or  some  of  them,  but  may  be 
sworn  by  any  person  acquainted  with  the  facts  ;  ^  thus,  an  ii\junc- 

matter  is  contained  in  tlie  answer,  not  responsive  to  the  bill,  which  is  relied  apon 
as  a  ground  for  setting  aside  the  injunction,  the  plaintiff  may  read  affidavits  in 
contradiction  of  such  new  matter.  Merwin  v.  Smith,  1  Green  Ch.  182.  See  Mor- 
ris Canal  &c.  Co.  v,  Jersey  City,  1  Beasley  (N.  J.)  227  ;  Green  v.  Pallas,  ib. 
267  ;  Wooten  v.  Smith,  27  Georgia,  216.  The  allegations  of  the  bill,  not  met  and 
denied  by  the  answer,  are  to  be  taken  as  true  on  such  an  application,  and  if  the 
answer  does  not  fully  meet  the  case  disclosed  by  the  bill,  the  injunction  will  be 
fustained,  ib«;  Hardy  t^.  Summers,  10  Gill  &  John.  317. 

When  the  answer  admits  the  equity  of  an  injunction  bill,  but  sets  up  an  avoid- 
ance of  it,  the  injunction  will  be  continued  until  the  hearing.  M'Namara  v,  Ir- 
win, 2  Dev.  &  Bat.  19  ;  Mintum  t7.  Seymour,  4  John.  Ch.  497 ;  Lindsay  v.  £th- 
ridge,  1  Dev.  &  Bat  88 ;  Rich  v.  Thomas,  4  Jones  £q.  (N.  C.)  71 ;  Cornelius  9. 
Post,  1  Stockt.  (N.  J.)  196.  And  on  a  motion  to  dissolve,  ike  facts  disclosed  in 
the  answer,  are  alone  to  be  regarded,  not  the  opinions  of  the  defendants.  Chase 
V,  Manhardt,  1  Bland,  885. 

If  the  plaintiff  waives  an  answer  on  oath  and  relies  upon  the  affidavits  of  third 
persons  annexed  to  the  bill,  to  sustain  an  injunction,  in  opposition  to  the  defend- 
ant's answer  on  oath  denying  the  equity  of  the  bill,  the  defendant,  on  an  applica- 
tion to  dissolve  the  injunction,  may  also  read  the  affidavits  of  third  persons  in  sup- 
port of  his  answer.  Haight  9.  Case,  4  Paige,  525  ;  Brown  v.  Haff,  5  Paige,  285. 
See  Village  of  Seneca  Falls  v,  Matthews,  9  Paige,  504.  But  where  a  prelimi- 
nary  injunction  was  granted  absolutely,  in  the  first  instance,  and  the  defendant 
applied  to  have  it  dissolved  on  the  ground  that  the  whole  equity  of  the  bill  was 
denied  by  the  answer,  he  was  not  allowed  to  read  affidavits  in  support  of  his  an- 
swer, except  where  the  answer  itself  was  not  conclusive,  under  the  last  clause  of 
the  87th  Rule  in  Chancery,  New  York.  Village  of  Seneca  Falls  v.  Matthews,  9 
Paige,  504.  In  Eastbum  v.  Kirk,  1  John.  Ch.  444,  it  was  held,  that  the  admis- 
sion of  ex  parte  affidavits  is  an  exception  to  the  general  rule,  and  is  allowable  only 
in  cases  of  waste,  or  in  cases  where  irreparable  mischief  might  ensue.  See  also 
to  the  same  effect,  Hoffman  v.  Livingston,  1  John.  Ch.  211 ;  Roberts  r.  Ander^ 
son,  2  John.  Ch.  204 ;  Leroy  v.  Dickinson,  1  Car.  Law  Repos.  497 ;  Merwin  v. 
Smith,  1  Green  Ch.  182 ;  Bellona  Co.'s  Case,  8  Bland,  442 ;  Moore  v.  Reed,  1 
Ired.  £q.  418;  Swindall  v.  Bradley,  8  Jones  £q.  (N.  C.)  858.  In  Benton  v. 
Gibson,  2  Hayw.  186,  affidavits  were  allowed  to  be  read  in  support  of  a  bill  for 
an  injunction  against  the  answer,  and  the  injunction  continued. 

'  2  Seton  Dec.  (8d  Eng.  ed.)  870,  871.  A  party  moving  to  dissolve  an  injunc- 
tion need  not  wait  to  file  his  answer  in  Court,  or  at  the  rules,  but  he  may  put  in 
liis  answer  and  have  the  benefit  of  it,  at  the  hearing  of  the  motion.  Goddin  v. 
Vaughn,  14  Grattan  (Va.)  102. 

*  1  Smith,  595.  See  Campbell  v*  Morrison,  7  Paige,  157 ;  Bank  of  Orleans  v. 
Skinner,  9  Paige,  805. 
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tion  was  granted  to  restrain  the  publication  of  a  work  sold  as  the 
plaintiff's,  upon  affidavit  by  the  plaintiff's  agent,  the  plaintiff  him- 
self being  abroad.^ 

The  affidavit  must  also  be  sworn  after  the  bill  is  filed,  otherwise 
it  cannot  be  read,  not  having  been  made  in  a  cause ;  and  it  seems 
that  the  office  copy  of  the  affidavit  ought  to  be  in  Court  at  the 
time  when  the  injunction  is  moved  for ;  an  injunction  has  been 
discharged  on  the  ground  that  the  office  copies  of  the  affidavits, 
upon  which  it  was  granted,  were  not  actually  filed  when  the  order 
was  pronounced.* 

As  to  the  contents  of  the  affidavits  to  obtain  an  injunction,  it  is 
in  general  necessary  that  a  plaintiff  should  swear  positively  to  his 
title.  An  injunction  has  been  refused  where  a  plaintiff  merely 
swore,  upon  his  information  and  belief  that  he  was  a  remainder- 
man under  a  settlement.^  An  averment  that  the  plaintiff  is  enti- 
tled in  fee  simple  has  also  been  considered  insufficient,  as  being 
too  general;  he  must  set  out  his  title  particularly^^  and  if  the 
plaintiff's  right  appears  to  be  doubtful^  the  Court  always  refuses 
to  interfere.^ 

Upon  the  same  principle  it  is,  as  we  have  seen,^  required  that, 

'  Lord  Bvron  r.  Johnston,  2  Mer.  29. 

*  Jackson  v,  Cassidy,  10  Sim.  826. 

*  Davis  V,  Leo,  1  Ves.  784. 

*  Whitelegg  V,  Whitelegg,  1  Bro.  C.  C.  57. 

*  Field  V,  Jackson,  2  Dick.  599  ;  Rotherham  r.  Fanshaw,  8  Atk.  628.  As  to 
affidavits  of  title  see  Poor  v.  Carleton,  8  Sumner,  80  to  88 ;  Manser  v.  Jenner,  2 
Hare,  608 ;  Eden  Injunc.  (2d  Am.  ed.)  884  ;  Powers  v.  Heery,  R.  M.  Charity 
628  ;  Higgins  v.  Woodward,  1  Hopk.  842 ;  Whitelegg  v.  Whitelegg,  1  Bra  C.  C. 
(Perkins's  ed.)  57,  note  (a),  and  eases  cited ;  Amelung  v.  Seekamp,  9  Gill 
&  John.  468  ;  Beatty  v.  Beatty,  2  Moll.  541 ;  Storm  v.  Mann,  4  John.  Ch.  21 ; 
Duvall  17.  Waters,  1  Bland,  576;  Joley  ».  Stockley,  1  Hogan,  247;  Lowe  v. 
Lucey,  1  Irish  £q.  98 ;  S.  C.  1  Craw.  &  Dix,  684.  There  must  be  positive  evi- 
dence of  actual  title,  2  Mad.  Ch.  Pr.  (4th  Am.  ed.)  218  ;  Jeremy  £q.  Jar.  335, 
886  ;  Hough  v.  Martin,  2  Dev.  &  Bat.  879  ;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  596  ; 
Price  V.  Meth.  Epis.  Church,  4  Ham.  (Ohio),  547.  In  Read  v.  Dews,  R.  M. 
Charlt.  858,  it  is  said  that  the  general  principle  to  be  collected  from  the  books  is, 
that  the  person  applying  for  an  injunction  must  show  an  actual  or  probable  right. 
See  also  Georgia  v.  Brailsford,  2  Dall  402,  415. 

*  Ante,  p.  1 748  ;  but  in  Lord  Byron  v.  Johnston,  2  Mer.  29,  where  the  plain- 
tiiT  was  abroad,  and  an  injunction  was  applied  for  on  his  behalf,  by  his  agents,  to 
restrain  the  publication  of  a  book,  in  his  name,  the  Court  granted  the  injunction, 
upon  the  affidavit  of  the  agent,  who  did  not  swear  positively  that  the  plaintiff  was 
not  the  author  of  the  book,  but  stated  circumstances  which  made  it  highly  probi^ 
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upon  an  ex  parte  application  to  restrain  the  violation  of  a  paten t- 
rightf  the  plaintiff  should  swear  as  to  his  belief  at  the  time  of 
making  the  application^  (and  not  as  to  his  belief  at  the  time  he  ob- 
tained the  patent,)  that  he  is  the  original  inventor.^  So  upon  a 
bill  to  restrain  an  infringement  of  copyright,  the  plaintiff  (since 
the  recent  determinations  at  Law)  must  show  that  the  assignment 
was  in  writing  if  he  is  the  assignee  of  an  assignee ;  though  it  will 
be  sufficient  to  state  the  assignment  under  which  he  himself  claims, 
without  producing  the  assignment  to  his  assignor.^ 

The  plaintiff  should  also,  by  his  affidavit,  state  some  actual  vio- 
lation of  his  rights,  or  a  sufficient  ground  to  apprehend  it ;  thus, 
in  cases  of  waste,  an  affidavit  merely  as  to  his  apprehension  or  be- 
lief that  the  defendant  intends  to  commit  waste,  without  stating 
any  grounds  for  it,  will  not  be  sufficient ;  there  must  either  be 
some  fact,  like  the  marking  trees,  sending  a  surveyor,  or  some 
threat.* 

Strictly  speaking,  after  appearance  by  the  defendant,  an  injunc- 
tion ought  not  to  be  ordered,  unless  upon  notice  ;  but  in  cases  of 
urgency,  this  will  not  be  required.* 

It  not  unfrequently  happens,  that,  where  an  injunction  is  re- 
quired to  prevent  irreparable  mischief,  a  defendant  has  not  an  op- 
portunity of  appearing  before  the  order  can  be  made.  In  this  case 
the  injunction  may  be  granted  on  affidavits  of  the  facts,  and  on  a 
certificate  of  the  bill  having  been  filed.^  Even  after  appearance, 
in  cases  of  extreme  urgency,  the  Court  has  granted  an  injunction 

ble  that  he  was  not,  the  defendaat  (who  was  served  with  the  notice  of  the  appli- 
cation) refusing  to  swear  to  his  belief  that  it  was  so. 

^  Hill  V,  Thompson,  3  Mer.  624. 

'  See  ante,  p.  1748. 
•  '  Gibson  o.  Smith,  2  Atk.  182 ;  S.  C.  Barnard,  491 ;  Jackson  v,  Cator,  5  Ves. 
688;  Hanson  it.  Gardiner,  7  Ves.  309;  Etches  v.  Lance,  ib.  417;  Hannay  v. 
M'Entire,  1 1  Yes.  54.  Where  one  has  the  power  and  threatens  to  do  the  wrong, 
an  injunction  will  be  issued.  M* Arthur  v.  Kelly,  5  Ohio,  139.  But  an  injunc- 
tion will  not  be  granted  to  prevent  a  threatened  wrong,  unless  the  danger  is  im- 
minent, and  the  injury  is  irremediable  in  any  other  form.  Spooner  v.  McConnel, 
1  McLean,  328  ;  Mayor,  &c.  Rochester  v.  Curtiss,  1  Clarke,  336. 

*  Marasco  v.  Bilton,  2  Yes.  112 ;  Harrison  v.  Cockerell,  3  Mer.  1 ;  Collard  v. 
Cooper,  Mad.  &  Geld.  190 ;  Acraman  o.  Bristol  Dock  Co.  1  Ry.  &  M.  321 ;  Pet- 
ley  V.  £.  Co.  Ry.  8  Sim.  483 ;  Langham  r.  G.  N.  Ry.  1  D.  &  S.  486.  The  Court 
is  more  strict  on  motion  ex  parte  than  on  notice,  where  the  other  side  does  not 
appear.    Maclaren  v.  Stainton,  16  Beav.  290 ;  2  Seton  Dec.  (3d  £ng.  ed.)  871. 

*  S«e  Wing  v,  Fairhaven,  8  Cush.  363. 


1772  OP  INJUNCTIONS. 

without  notice  to  the  defendant ;  ^  but  the  more  usual  practice  re- 
cently has  been  in  such  cases  to  grant  what  is  now  called  an  interim 
order,  by  which  the  defendant  is  restrained  until  a  particular  day 
mentioned,  and  liberty  is  given  to  the  plaintiff  to  serve  notice  for 
an  injunction  upon  some  day  named.  The  plaintiff  is  not  unfre- 
quently  put  upon  terms  on  obtaining  such  an  order,  either  to  abide 
the  order  of  the  Court,  as  to  any  damages  the  defendant  may  be 
put  to  by  the  interim  order,  or  such  other  terms  as  the  circum- 
stances of  the  case  require. 

The  Court  will  adopt  this  practice  of  ordering  an  injunction  on 
an  interim  order,  without  notice  before  appearance,  whenever  a 
case  of  urgency  is  established  on  the  affidavits.^ 

*  Langham  v.  Great  Northern  Railway  Co.  1  De  Gex  &  Sm.  486 ;  Pitley  o. 
Eastern  Counties  Railway  Ca  8  Sim.  48S. 

'  See  Wing  t7.  Fairhayen,  8  Cush.  S6S,  364,  ante,  1745, 1746,  note;  Ferry  v. 
Parker,  1  Wood.  &  Minot,  280.  It  is  only  in  cases  of  great  urgency,  or  where 
irreparable  mischief  may  ensue,  that  an  injunction  will  be  granted  before  answer. 
New  York  Printing  Co.  t7.  Fitch,  1  Paige,  97 ;  Hartridge  v.  Rockwell,  R.  M. 
Charlt.  264,  265 ;  Ogden  o.  iKip,  6  John.  Ch.  160,  161.  The  object  of  an  injunc- 
tion befpre  answer  is  to  preserve  all  things  in  their  then  condition ;  not  to  deter- 
mine any  right  by  anticipation,  or  to  undo  or  restore  anything.  Murdock*s  Case, 
2  Bland,  461. 

In  cases  of  great  ui^ency,  or  where  irreparable  injury  may  ensue,  as  in  waste 
&c.,  where  the  application  follows  quickly  afler  the  injury  complained  of,  the  Court 
will  grant  the  injunction  without  notice,  or  appearance,  or  subpoena  served.  Har- 
tridge V.  Rockwell,  R.  M.  Charlt  260.  See  Perry  o.  Parker,  1  Wood.  &  Minot, 
280.  But  injunctions  cannot  be  granted  in  the  Courts  of  the  United  States  with- 
out notice.     Perry  v.  Parker,  1  Wood.  &  Minot,  280. 

The  most  usual  case  in  which  special  injunctions  are  granted  upon  affidavit, 
before  answer,  are  those  of  waste,  or  nuisance,  by  obstructing  ancient  lights  or 
trespass.  The  Court  will  also  grant  an  injunction,  before  answer,  to  restrain  any 
of  those  acts,  the  performance  of  which,  before  the  defendant's  time  for  answering 
18  expired,  would  either  defeat  the  object  of  the  suit  or  cause  serious  injury  or 
inconvenience  to  the  party  applying.  Piatt  v.  Button,  19  Yesey,  447  ;  Hill  v. 
Thompson,  8  Mer.  624 ;  Mayor,  &c.  of  Rochester  v.  Curtiss,  1  Clarke,  836.  So 
the  Court  will,  ex  parte,  enjoin  the  negotiation  of  a  bill  of  exchange,  where  it  has 
been  fraudulently  or  improperly  obtained,  or  if  it  is  absolutely  void  in  its  creation. 
Smith  V.  Haytwell,  Amb.  66  ;  Hood  v.  Aston,  1  Russ.  412  ;  Lloyd  v.  Gurdon,  2 
Swanst.  180 ;  2  Story  £q.  Jur.  §  906  ;  Darst  v.  Brockway,  11  Ohio,  462.  See 
also  Middleton  v.  Dodswell,  IS  Yesey,  266;  Mansfield  v.  Shaw,  3  Mad.  100; 
Echliff  v.  Baldwin,  16  Yesey,  267  ;  Milligan  v.  Mitchell,  1  M.  &  K.  446. 

But  now  in  England,  the  Court  will  not  grant  an  ex  parte  injunction  or  an  in- 
terim restraining  order,  without  the  undertaking  as  to  damages,  and  the  registrars 
are  instructed  always  to  insert  it.  See  Chappell  v.  Davidson,  8  D.  M.  G.  1 ;  2 
Kay  &  J.  128 ;  2  Seton  Dec.  (3d  £ng.  ed.)  870. 
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It  sometimes  happens  that,  upon  an  application  ex  parte  for  an 
injunction,  the  Court  will,  if  it  thinks  that  the  case  is  so  urgent  as 
to  require  its  immediate  interference,  or  that  the  affidavits  in  sup- 
port of  it  are  not  positive  enougli,  order  notice  of  the  application 
to  be  given  to  the  defendant.^  In  such  cases,  if  the  defendant  has 
not  appeared,  the  notice  of  motion  must  express  that  leave  has 
been  obtained  of  the  Court  to  serve  it ;  *  and  leave  has  even  been 
given  to  give  notice  of  motion  for  €in  injunction  before  a  bill  is 
filed.8 

There  appears  to  have  been,  formerly,  some  doubt  as  to  the  pro- 
priety, in  cases  of  ex  parte  injunctions,  of  directing  the  subpoena 
to  be  served  with  the  injunction,  and  the  practice  seems  to  have 
been  both  ways.^ 

*  See  Lord  Byron  v.  Johnston,  2  Mer.  29 ;  Atty.-Genl.  v,  Utica  Ins,  Co.  2 
John.  Ch.  375 ;  Mayor  &c.  of  London  v.  Bolt,  5  Sumner's  Yesey,  129,  note  (a), 

*  Hill  V,  Rimell,  2  M.  &  C.  641 ;  Tackier  v.  Wilkins,  6  Beav.  607 ;  Ramsbot- 
tom  r.  Freeman,  4  Beav.  145. 

'  Parker  v.  Great  Northern  Railway  Company,  4  De  Gex  &  Sm.  188. 

*  See  Attorney-General  v,  Nichol,  16  Vesey,  838.  In  New  Jersey,  a  subpcsna 
must  be  taken  out  with  the  injunction,  and  made  returnable  within  the  time  pre- 
scribed by  the  rule  for  a  return  of  the  service  of  the  injunction.  Lee  v.  Cargill, 
2  Stockt  (N.  J.)  831.  See  also  on  this  point,  Parker  v,  Williams,  4  Paige,  439 ; 
Seebor  v,  Hess,  5  Paige,  85 ;  Patrick  v.  Jackson,  3  Bro.  C.  C.  (Perkins's  ed.) 
476,  477,  notes. 

In  Pennsylvania,  an  injunction  cannot  be  granted  until  the  parties  complained 
of  have  been  served  with  a  subpana  to  appear  and  answer;  until  then  they  are 
not  in  Court.     Blair  v,  Boggs  Township  School  District,  31  Penn.  (State)  274. 

But  it  is  no  ground  for  the  dissolution  of  an  injunction,  that  the  subpcsna  could 
not  be  served ;  nor  that  the  injunction  itself  was  served  illegally,  or  without  the 
jurisdiction  of  the  Court.  Corey  r.  Voorhies,  1  Green  Ch.  5.  But  where  the 
plaintiff  omits  to  have  the  subpctna  served  and  returned,  at  the  term  to  which  it  is 
made  returnable,  the  injunction  will  be  dissolved.  West  o.  Smith,  1  Green  Ch.  309. 

An  injunction  was  dissolved  on  the  appearance  and  motion  of  the  defendant, 
because  it  did  not  appear  that  the  plaintiff  had  endeavored  to  have  the  process 
served.  Hightour  v.  Rush,  2  Hayw.  351.  See  West  v.  Smith,  1  Green  Ch.  309  ; 
Payne  v.  Cowan,  1  Smedes  &  Marsh.  £q.  27.  Where  the  plaintiff  neglects  to 
serve  a  subpasna  upon  a  defendant  against  whom  an  injunction  has  been  granted 
affecting  his  rights,  such  defendant  may  appear  voluntarily  and  apply  to  have  the 
injunction  dissolved,  without  waiting  for  the  service  of  the  subpcsna.  Waffle  v, 
Yanderheyden,  8  Paige,  45. 

On  a  motion  to  dissolve  an  injunction  on  the  ground  that  the  suhpana  has  not 
been  served,  the  sheriff's  return  to  the  subpcena  is  conclusive,  and  cannot  be  con- 
tradicted by  affidavit,  unless  collusion  be  shown  between  the  sheriff  and  the  plain- 
tiff or  his  solicitor.     Carey  v.  Voorhies,  supra. 

In  Marj'land,  the  fact  that  the  bill  was  not  filed  until  afler  the  injunction  was 
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The  writ  of  subpasna  has  now  been  abolished,  and  a  printed  copy 
of  the  bill  is  served  upon  the  defendant  in  lieu  of  the  old  writ ; 
but  to  prevent  delay  arising  from  the  time  required  to  print  tlie 
bill,  it  is  expressly  enacted  by  15  &  16  Vict.  c.  .86,  that  "Tlie 
Clerks  of  Records  may  receive  and  file  a  written  copy  of  any  bill 
of  comfdaint,  praying  a  writ  of  injunction  or  a  writ  of  ne  exeat, 
signed  and  filed  for  the  purpose,  either  solely  or  amongst  other 
things,  of  making  an  infant  a  ward  of  Court,  upon  the  personal 
undertaking  of  the  plaintiff  or  his  solicitor  to  file  a  printed  copy 
of  such  bill  within  fourteen  days,  and  every  bill  of  complaint  so 
filed  shall  be  deemed  and  taken  to  have  been  filed  at  the  time  of 
filing  the  written  copy  thereof;  and  a  written  copy  of  any  such 
bill  of  complaint  stamped  as  aforesaid,  and  with  such  indorsement 
thereon  as  aforesaid,  may  be  served  on  any  defendant  thereto,  and 
such  service  shall  have  the  same  effect  as  the  service  of  a  printed 
copy." 

The  orders  pronounced  by  the  Court  in  cases  of  special  injunc- 
tions before  answer  have  varied  at  different  periods.  In  some 
cases,  the  injunction  has  been  till  ^^  appearance  and  further  or- 
der'';^ in  others,  till  ^^  answer  and  further  order."*  But  the 
form,  now  that  an  answer  is  not  essential,  is  until  the  hearing  of 
the  cause.* 

ordered,  is  held,  at  most,  to  be  a  mere  irregularity,  which  cannot  operate  a  reversal 
of  the  order  granting  it.     Davis  v.  Reed,  14  Maryland,  152. 

Under  the  practice  in  California  an  injunction  is  ordinarily  to  be  asked  for  be- 
fore the  bill  is  filed,  so  that  it  can  issue  with  the  summons,  though  it  does  not  take 
effect  until  the  filing  of  the  bill.  Heyman  v.  Landers,  12  Calif.  107.  And  in 
Kew  .York  an  injunction  order  may  be  allowed,  signed,  and  delivered  to  the  offi- 
cer before  the  defendant  is  summoned,  but  cannot  legally  be  served  before  the 
summons.    Leffingwell  v,  Chave,  5  Bosworth  (N.  Y.)  703. 

*  Lord  Grey  de  Wilton  v.  Saxon,  6  Ves.  106. 

'  Potter  V.  Chapman,  1  Dick.  146  ;  Rohinson  v.  Lord  Byron,  1  Bro.  C.  C.  588 ; 
2  Dick.  703.  It  is  by  mistake  stated,  in  Mr.  Coze's  Report;,  to  have  been  till 
"  answer  or  further  order,"  Reg.  Lib.  B.  1 784,  fol.  143 ;  Drury  v,  Molins,  6  Ves- 
328 ;  Lord  Tamworth  o.  Lord  Ferrers,  ib.  419. 

'  See  Read  v.  Dews,  R.  M.  Charlt  860,  861 ;  Read  v.  Consequa,  4  Wash.  C. 
C.  1 74  ;  Mintum  o.  Seymour,  4  John.  Ch.  1 78  ;  James  v.  Jefferson,  4  Hen.  8c 
Munf.  483.  Where  an  injunction  is  granted  until  the  answer  comes  in,  the  in- 
junction is  not  dissolved  by  the  coming  in  of  the  answer,  but  is  a  subsisting  injunc- 
tion until  it  is  dissolved  by  subsequent  order.  Turner  v.  Scott,  5  Rand.  332.  But 
see  Beal  t?.  Gibson,  4  Hen.  &  Munf.  481. 

Injunctions  may  be  dissolved  before  answer  filed,  or  afterwards,  or  after  de- 


DIFFERENT  SORTS  OP  INJUNCTIONS.  1775 

An  order  for  a  special  injunction,  having  been  obtained,  must  be 
drawn  up,  passed  and  entered  in  the  same  manner  as  any  other 
order.  It  frequently  happens,  however,  (especially  if  tlie  order  is 
made  in  vacation,  when  the  offices  are  closed,)  that  the  matter  is 
so  ui^ent  that  the  object  of  the  injunction  might  be  defeated  if  the 
party  were  bound  to  wait  till  the  order  could  be  passed  and  the 
writ  issued  upon  it ;  in  such  cases^  the  practice  is  to  serve  the 
party  personally  with  notice  in  writing,  that  the  injunction  has 
been  ordered,  and  that  it  will  be  sealed  and  served  as  soon  as  it 
can  be  passed  through  the  offices,  or  else  to  procure  a  transcript 
of  the  minutes  of  the  order  signed  by  the  Registrar,  and  to  serve 
the  same  personally  by  delivering  a  copy  of  it,  showing,  at  the 
same  time,  the  original  transcript  so  signed ;  and  either  the  notice 
or  the  copy  of  the  minutes  will  be  sufficient  to  render  the  defend- 
ant guilty  of  a  contempt  if  he  acts  in  opposition  to  the  injunction.^ 
Moreover,  a  person,  having  notice  of  the  order  being  pronounced, 
is  bound  from  the  date,  of  the  order.^  In  such  case,  however, 
there  ^must  be  no  delay  in  endeavoring  to  get  the  order  drawn  up 
and  the  injunction  under  seal,  and  serving  it  when  obtained.^ 

mnrrer.  Jones  v.  Com.  Bank  of  Columbas,  5  Howard  (MisB.)  48.  In  cases  of 
irreparable  mischief,  the  dissolution  of  an  injunction  rests  in  the  sound  discretion 
of  the  Court,  whether  applied  for  before  or  after  'answer.  Poor  v.  Carleton,  3 
Sumner,  70  ;  ante,  176S,  note ;  Bead  v»  Dews,  B.  M.  Charlt  358 ;  Bead  v.  Con- 
sequa,  4  Wash.  C.  C.  174  ;  Mintum  v,  Seymour,  4  John.  Ch.  173. 

*  Vansandau  v,  Bose,  2  J.  &  W.  264 ;  McNeil  v.  Garrett,  1  Cr.  k  P.  98. 

'  Osborne  v.  Tennant,  14  Yes.  136 ;  James  v.  Owens,  18  Yes.  524  ;  Battray  v. 
Bishop,  3  Mad.  220.  In  Bamsdall  v.  Craighill,  9  Ohio,  197,  it  was  held  that  an 
injunction  operates  only  from  the  time  process  is  served.  See  Elliott  v,  Osborne, 
1  Cal.  396.  No  particular  form  is  necessary  to  the  writ.  The  substantial  re- 
quirement is  an  authentic  notification  to  the  defendants  of  the  order  of  the  Court, 
which  they  must  then,  at  their  peril,  obey.    Summers  v.  Parish,  10  Cal.  347. 

*  Yansandau  v.  Bose,  vM  supra.  A  writ  of  injunction  ought  to  be  sufficiently 
explicit  upon  its  face  to  apprize  the  party,  upon  whom  it  is  served,  as  to  what  he 
is  restrained  from  doing ;  without  the  necessity  of  his  resorting  to  the  plaintiff's 
bill,  to  ascertain  what  the  injunction  means.  Sullivan  «.  Judah,  4  Paige,  444 ; 
Moat  V,  Holbien,  2  £dw.  188.  It  sholild  be  clear  and  explicit  in  its  terms,  and 
should  not  deprive  the  defendant  of  any  right  which  the  case  made  by  the  bill 
does  not  require  he  should  be  restrained  from  exercising.  Laurie  v,  Laurie,  9 
Paige,  234.  But  a  defect  in  the  injunction  will  be  cured  by  the  defendant  put- 
ting in  his  answer  and  moving  to  dissolve.  Davile  v.  Peacock,  Barnard,  27 ;  Par- 
ker V.  Williams,  4  Paige,  439. 

Bond.  In  New  Jersey,  no  injunction  shall  be  allowed  to  stay  the  proceedings 
in  an  ejectment  suit,  after  issue  joined  thereon,  unless  the  plaintiff  shall  give  bond 
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Section  II. 
Of  Continuing'  or  Ghranting  Injunctions  at  Hie  Hearing. 

It  frequently  happens,  that  where  an  injunction  has  been  ob- 
tained before  the  hearing,  upon  an  interlocutorj  application, 
it  will  be  continued  by  the  jl^cree  made  at  the  hearing  of  the 
cause  .^ 

Injunctions  are  continued  at  the  hearing  either  provisionaJly  or 
permanently.^  They  have  been  continued  provieionally  pending 
inquiries  or  an  account  preparatory  to  a  final  adjudication  upon 
further  directions.^ 

Injunctions  are  permanently  continued  or  made  perpetual  by 
the  decree  in  those  cases  wliere  the  party  enjoined  is  in  possession 
of  some  instrument  conferring  a  legal  right,  which  it  is  contrary 
to  Equity  that  he  should  be  permitted  to  exercise  to  the  detriment 
of  the  plaintiff.* 

with  sufficient  sureties,  conditioned  for  the  payment  of  all  such  damages  aad  costs 
as  may  be  awarded  to  the  opposite  party,  either  at  Law  or  in  Chancery,  in  case  of 
a  decision  against  the  plaintiff.  Chancery  Rule  IX.  §  6.  So  bonds  may  be  re- 
quired when  an  injunction  is  granted  ex  parte,  ib.  §  7.  But  a  Court  of  Equity 
cannot  order  the  plaintiff  and  his  sureties  on  an  injunction  bond  to  pay  the  dam- 
ages sustained  by  reason  of  the  injunction.  The  defendant  must  resort  to  an  ac- 
tion on  the  bond.  Merryfield  v.  Jones,  2  Curtis  C.  C.  306  ;  Bean  t;.  Heath,  12 
Howard  U.  S.  168. 

^  Seton  on  Decrees,  800.  If  it  is  not  in  terms  continued  at  the  hearing  it  will 
be  superseded  by  the  decree.  2  Seton  Dec.  (3d  Eng.  ed.)  941.  The  granting 
and  continuing  of  injunctions  lie  in  the  sound  discretion  of  the  Court  Roberts  e. 
Anderson,  2  John.  Ch.  202 ;  Poor  v.  Carlton,  3  Sumner,  70. 

«  See  2  Seton  Dec.  (3d  Eng.  ed.)  943  ei  seq, 

»  Old  w.  Old,  ibid. 

*  As  for  example,  a  bond  and  mortgage,  void  by  reason  of  the  obligor  and 
mortgagor  being  under  age.  Colcock  v,  Furguson,  8  Desaus.  482.  See  Allen 
V.  Alinor,  2  Call,  70.  So  a  recognizance,  where  bail,  having  become  fixed 
at  law,  are,  under  the  equity  of  the  case,  entitled  to  be  discharged.  Rath- 
bone  v.  Warner,  10  John.  587.  So  a  judgment,  rendered  on  a  bond  obtained  by- 
fraud.  Kruson  v.  Eruson,  1  Bibb,  184.  So  a  judgment,  which  is  satisfied.  Brinck- 
erhoff  f.  Lansing,  4  John.  Ch.  69.  So  a  void  judgment,  though  it  is  obvious  the 
party  seeking  the  aid  of  Equity  could  obtain  relief  in  a  Court  of  Law.  Canithers 
V.  Hartsfield,  3  Yerger,  366.  An  injunction  will  be  made  perpetual,  to  prevent 
the  record  of  a  deed  void,  as  forged  and  fraudulent,  from  being  used  as  evidence 
of  title.  BushncU  v.  Harford,  4  John.  Ch.  302.  So  an  injunction  was  made 
perpetual,  where  it  appeared  that  the  defendant's  mill-dam  injured  the  health  of 
the  plaintiffs,  although  an  indictment  for  the  same  nuisance  was  still  pending 
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Therefore,  where  the  plaintiff  gave  to  the  defendant  three  pro- 
missory notes  for  a  particular  purpose,  on  his  undertaking  to  make 
no  improper  use  of  them,  but  afterwards  the  defendant,  contrary 
to  his  promise,  put  the  notes  in  suit  against  the  plaintiff,  who 
thereupon  filed  a  bill  praying  that  the  notes  might  be  delivered 
up  to  be  cancelled,  and  that  the  defendant  might  be  restrained,  by 
injunction,  from  proceeding  upon  them,  the  Court,  at  the  hearing, 
directed  that  a  perpetual  injunction  should  issue,  and  that  it 
should  extend  to  restrain  the  indorsing  and  further  negotiation  of 
tlie  notes.^ 

It  is  to  be  remarked,  however,  that  the  general  course  of  the 
Court,  where  a  party  is  in  possession  of  a  security  or  other  instru- 
ment, which  it  is  against  conscience  that  he  should  use  against  the 
defendant,  is  to  direct  it  to  be  delivered  up  and  cancelled  ;  a  course 
which  it  will  even  adopt  where  the  instrument  is  void  in  Law, 
although  it  has  been  sometimes  doubted  whether  this  remedy  is 
applicable  to  cases  of  this  description,  as  the  circumstances  which 
render  the  instrument  void  at  Law  might  be  shown  or  pleaded 
there  to  any  action  which  might  be  brought  upon  sucli  an  instru- 
ment.' 

The  practice  of  extending  injunctions  at  the  hearing  so  as  to 
render  them  perpetual,  is  not  confined  to  cases  in  which  the  parties 
are  in  a  position  to  annoy  the  plaintiff,  by  proceedings  which  he 
may  have  a  legal  right  to  institute,  but  it  is  applied  to  prevent  a 
continuation  or  repetition  of  acts  for  which  the  party  has  no  legal 
authority  whatever ;  thus,  injunctions  to  restrain  waste  or  the  in- 

AttorDey-General  r.  Hunter,  1  Dev.  £q.  12.  So,  to  prevent  a  party  from  shut- 
ting up  an  alley,  who,  upon  the  promise  of  keeping  it  open,  has  induced  a  vendee 
to  make  a  purchase  or  to  pay  a  higher  price  for  property  adjoining  upon  it.  True- 
heart  V.  Price,  2  Munf.  468.  For  other  cases  where  a  perpt;tual  injunction  will 
be  allowed,  see  Armstrong  v.  Hickman,  6  Munf.  287 ;  Willbanks  v.  Duncan,  4 
Desaus.  586;  Gouverneur  v.  Titus,  1  Edw*  Ch.  477;  Breevort  v,  McJimsey,  1  £dw. 
Ch.  551 ;  Thomas  v.  Brashear,  4  Monroe,  68 ;  NicoU  v.  Trustees  of  Huntington, 
1  John.  Ch.  166;  Trustees  of  Louisville  t;.  Gray,  1  Litt  148;  Newburg  Turnpike 
Co.  V,  Miller,  5  John.  Ch.  Ill ;  Belknap  v.  Belknap,  2  John.  Ch.  463 ;  Eden  In- 
junct  (2d  Am.  ed.)  410,  et  seq,  and  notes. 

'  Chennel  v.  Churchman,  and  Minshaw  v,  Jordan,  Rolls,  cited  3  Bro.  C.  C.  16  ; 
and  see  ibid.  ed.  Belt,  n. ;  see,  also,  Hannington  v,  Du  Chatel,  1  Bro.  C.  C.  124 ; 
S.  C.  2  Dick.  581 ;  S.  C.  3  Woodeson  Lect  459,  n. ;  as  reported  in  2  Swanst.  159,  n. 

*  See  2  Swanst  157,  n.,  where  all  teases  on  this  subject  are  collected,  Simson  v. 
Lord  Howden,  3  M.  &  C.  97 ;  2  Story  £q.  Jur.  §  699  to  §  707  ;  Bromley  v.  Hol- 
•  land,  5  Sumner's  Vesey,  610,  note  (a),  and  cases  cited. 
TOL.  111.  149 
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fringement  of  a  patent  may  be  made  perpetual  at  the  hearing. 
So,  also,  may  injunctions  to  restrain  the  piracy  of  a  publication,^ 
or  to  restrain  the  use  by  one  tradesman  of  the  trade*marks  of 
another.^ 

It  is  to  be  observed,  that  to  support  a  decree  for  a  perpetual 
injunction,  the  Court  requires  that  there  should  be  no  doubt  in 
the  case.* 

It  may  be  noticed,  in  this  place,  that,  in  order  to  entitle  a  plain- 
tiff to  a  decree  for  a  perpetual  injunction  at  the  hearing,  it  is  not 
absolutely  necessary  that  he  should  previously  have  obtained  one 
upon  interlocutory  application,  and  that,  though  he  may  have 
failed,  upon  the  answer  of  the  defendant  to  obtain  or  support  his 
injunction,  he  has  been  permitted  to  claim  it  at  the  hearing  ;^  and 
the  case  will  be  the  same  though  he  may  not  have  made  any  appli- 
cation for. an  interlocutory  hij unction. 

But  the  not  having  moved  for  an  injunction  imposes  on  the 
plaintiff,  in  such  case,  the  obligation  of  making  out  a  clear  and 
unexceptionable  title  at  the  hearing,  and,  if  he  fails  in  that  and 
has  not  previously  obtained  an  injunction,  he  will  not  be  allowed 
to  use  the  facts  proved  in  the  cause  as  evidence  of  a  primd  fads 
case  giving  him  a  right  to  further  time,  for  the  purpose  of  enabling 
him  to  establish  mor&  satisfactorily  his  legal  title.^ 

It  is  to  be  observed  that  the  principles  laid  down  in  the  above 
case  will  not,  of  course,  apply  to  those  cases  in  which  the  Court 
only  grants  injunctions  at  the  hearing  of  the  cause,  as  in  the  case 
of  bills  to  restrain  the  setting  up  of  outstanding  terms,  and  others 
of  that  description. 

^  Macklin  v,  Kicbardson,  Amb.  696  ;  S.  C.  Seton  on  Decrees,  815  ;  Mantey  v. 
Owen,  4  Bun*.  2329,  was  brought  to  a  hearing,  and  a  perpetual  injunction  de- 
creed, see  18  Yes.  502.  The  case  of  Gay*s  works,  in  1837,  is  also  mentioned  as 
one  in  which  the  injunction  was  made  perpetual.  1  Bl.  308.  In  Millar  v.  Taylor, 
4  Burr.  2303,  2417,  Mr.  Justice  Willes  remarked  that,  for  sixty  years  before  that 
time,  there  had  not  been  more  than  two  or  three  causes  of  this  description  brought 
to  a  hearing,  the  reason  which  he  states  to  be,  —  that  if  the  injunction  is  acqui- 
esced in,  it  is  seldom  worth  the  plaintiff's  while  to  go  for  the  account,  ib.  2324. 
See  also  Colbum  v.  Simms,  2  Hare,  548  ;  Kelly  v.  Hooper,  1  Y.  &  C.  197. 

«  Millington  v.  Fox,  3  M.  &  C.  338. 

*  Whittingham  v.  Wooler,  2  Swanst  428,  n. ;  Baily  v.  Taylor,  1  R.  &  M.  78.  A 
perpetual  injunction  will  not  be  granted  to  restrain  the  defendant  from  bringing 
suits  for  a  continued  trespass,  the  right  not  having  been  determined  at  law.  £1- 
dridge  v.  Hill,  2  John.  Ch.  282. 

*  Baily  v.  Taylor,  1  R.  &  M.  76. 

*  Bacon  v.  Spottiswoode,  1  Beay.  384  ;  S.  C.  Bacon  v.  Jones,  4  M.  &  C.  483. 
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It  may  be  mentioned  here,  that  if  an  injunction  has  been  ob- 
tained upon  an  interlocutory  order,  and  it  is  intended  to  continue 
it  at  the  hearing,  care  must  be  taken  to  introduce  a  direction  to 
that  effect  in  the  decree,  otherwise  it  will  drop. 

With  respect  to  the  cases  in  which  the  Court  will  decree  perpet- 
ual injunctions  at  the  hearing  of  the  cause,  it  may  be  mentioned, 
that  if  a  decree  has  been  made  for  the  performance  of  trusts,  the 
defendant  will  be  perpetually  enjoined  from  setting  up  a  legal 
estate  in  order  to  overturn  it.^  So  if  a  will  is  established  against 
an  heir  who  suffers  the  bill  to  be  taken  pro  confesso  against  him, 
(as  that,  in  effect,  is  confessing  he  has  no  claim,)  and  if  he  permits 
tlie  decree  or  order  by  which  he  is  excluded,  to  bo  made  absolute, 
(which  is,  in  effect,  admitting  that  if  he  had  any  claim  he  was 
thereby  abandoning  it,)  the  Court  will  enforce  the  decree  or  order 
until  it  be  duly  reversed ;  and  it  will  grant,  for  that  purpose,  a 
perpetual  injunction.' 

Perpetual  injunctions  will  also  be  decreed  where  the  same  ques- 
tion has  been  frequently  litigated  in  the  same  manner,  or  where  it 
is  likely  to  be  contested  in  a  multiplicity  of  suits.  This  is  the 
foundation  for  a  bill  of  peace  where  it  is  necessary  to  quiet  the 
rights  after  repeated  ejectments;^  for  such  ja  proceeding,  unless 
prevented,  would  become  oppressive  to  the  opposite  party ,^  or, 
where  there  is  one  general  right  to  be  established  against  a  great 
number  of  persons,  as  the  right  of  a  parson  against  his  parish- 
ioners for  tithes,  or  the  right  of  parishioners  against  a  parson  for 
his  modus,  or  the  rights  of  a  lord  of  the  manor  against  his  tenants 
for  encroachments,  or  the  right  of  the  tenants  against  the  lord  for 
disturbance ;  for,  as  the  difficulties  would  be  insuperable  if  each 
of  the  parties  should  attempt  to  determine  their  particular  rights 
by  separate  and  distinct  actions,  the  Court  will  put  the  whole  in 
peace  by  a  perpetual  injunction.^ 

^  Askew  V.  Poulterers'  Company,  2  Ves.  90 ;  Buckingham  v.  Buckingham,  2 
£q.  Ca.  Ab.  527. 

*  Selby  p.  Selby,  2  Dick.  678. 

'  2  Story  Eq.  Jur.  §  852  to  868 ;  Eldredge  v.  Hill,  2  John.  Ch.  281,  282 ;  Alex- 
ander V.  Pendleton,  8  Cranch,  462,  468 ;  Eden  Injunc.  (2d  Am.  ed.)  416  et  seq. 
and  notes. 

*  I^ighton  V.  Leighton,  1  P.  Wms.  671 ;  1  Str.  404  ;  4  Bro.  P.  C.  878 ;  Devon- 
•her  V.  Newenham,  2  Sch.  &  Lef.  211 ;  Bath,  Earl  of,  v.  Sherwin,  10  Mod.  1 ;  4 
Bro.  P.  C.  873. 

*  Lord  Tenham  v,  Herbert,  2  Atk.  488  ;  Mayor  of  York  v,  Pilkington,  1  Atk. 
282 ;  Conyers  v.  Lord  Abergavenny,  ib.  285. 
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It  is  to  be  observed  that  an  injunction  is  never  made  perpetual 
but  upon  the  hearing  of  the  cause  ;^  when,  however,  it  is  once 
made  perpetual,  it  seems  to  be  so  far  final,  as  to  remain  in  force 
notwithstanding  the  death  of  the  party ;  for,  if  it  were  necessary 
to  revive  upon  every  abatement,  that  would  be,  in  effect,  a  perpet- 
ual suit.^  With  regard  to  injunctions  which  are  not  perpetual  or 
have  not  been  made  so  by  decree,  they,  also,  continue  in  force  not- 
withstanding tlie  suit  lias  abated,  and  the  ordinary  course,  in  such 
cases,  for  the  party  enjoined,  if  he  wishes  to  get  rid  of  the  injunc- 
tion, is  to  move  that  the  plaintiff,  or  his  personal  representative, 
may  revive  within  a  given  time,  or  else  that  the  injunction  may 
be  dissolved.* 

Before  we  proceed  to  the  consideration  of  the  method  of  vindi- 
cating the  authority  of  the  Court,  in  cases  where  it  has  been  im- 
pugned by  a  breach  of  its  injunction,  it  is  necessary  that  we  should 
consider  what  the  effect  of  an  injunction  is,  and  upon  whom  it 
will  be  binding. 

With  respect  to  injunctions  to  stay  proceedings  at  Law,  where  a 
declaration  has  not  been  delivered,  the  injunction  usually  restrains 
all  proceedings  whatever ;  but  where  the  declaration  has  been  de^ 
livered^  the  plaintiff  at  Law  may  proceed  to  trial,  the  injunction 
then  staying  execution  only.^ 

This  distinction  arises  from  the  construction  which  has  been 
given  to  the  following  clause,  which  has  always  been  inserted  at 
the  end  of  the  writ  which  issues  in  the  Court  of  Chancery,  —  "  Bui 
nevertheless^  the  said  defendant  is  at  liberty  to  call  for  a  plea^  and 
to  proceed  to  trial  thereon ;  and^  for  want  of  a  plea^  to  enter  up 
judgment^  but  execution  is  hereby  stayed.^^  It  has  been  held,  that, 
by  virtue  of  tliis  proviso,  the  delivery  of  a  declaration  is  no  breach 
of  the  injunction.  The  construction  being,  that  it  only  applies 
to  a  person  in  a  condition  to  demand  a  plea ;  and  that  if  the  action 
at  Law  has  not  been  commenced,  or  the  declaration  has  not  been 
delivered,  when  the  order  for  the  injunction  is  made,  the  plaintiff 

• 

'  For.  Rom.  194,  except  by  consent  See  Morrell  v.  Pearson,  13  Beav. 
284. 

*  Askew  V.  Townshend,  2  Dick.  471,  cited  8  Yes.  197,  «tift  nom.  Asoough  o. 
Townshend. 

'  Jones  V,  Massey,  and  Turner  t;.  Cole,  cited  in  Chowick  v.  Dismes,  S  Beav. 
290. 

*  Harr.  ed.  Newl.  541 ;  1  Turn.  &  V.  862. 
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at  Law,  notwithstanding  these  words,  is  not  at  liberty  to  take  any 
step  which  will  enable  him  to  demand  a  plea.^ 

It  has  also  been  determined,  that  the  words  ^^for  default  of 
plea^^  mean  for  default  of  an  issuable  plea ;  and  further,  that  as 
the  plaintiff  may,  by  the  express  terms,  try  an  issue  on  the  fact^ 
by  the  same  reason  he  may  try  an  issue  of  Law? 

The  construction  also  given  to  the  words  "  to  enter  up  judg* 
metU"  has  been  that  they  apply  to  2l  final  judgment ;  all  that  the 
Court  intends  to  restrain  is  execution.  The  plaintiff  may,  there- 
fore, proceed  so  far  as  to  place  himself  in  a  situation  in  which  he 
may  be  able  to  take  out  execution  the  instant  that  the  injunction 
is  dissolved ;  consequently,  after  an  interlocutory  judgment,  as 
by  default  or  on  demurrer,  the  plaintiff  at  Law  may  go  on  to 
ascertain  his  damages.^  Where  the  defendant  in  Equity  had 
brought  an  action  against  the  plaintiff,  as  executor,  and  on  plene 
administravit  pleaded,  took  judgment  <k  bonis  testatorts  cum  aecir 
derint^  and  afterwards  took  out  a  scire  fa^ncbs^  in  order  to  inquire 
after  assets ;  it  was  said,  that  the  scire  facias  was  in  the  nature 
of  a  new  action  after  judgment ;  and  that  this  was  a  breach  of 
the  injunction,  being  a  proceeding  after  judgment :  it  was,  how- 
ever, held,  that  it  was  no  breach,  being  only  a  continuation  of  the 
old  action  on  the  same  record,  and  in  the  nature  of  a  proceed- 
ing after  an  interlocutory  judgment  to  a  final  one.^  It  is  scarcely 
necessary  to  cite  a  case  to  show  that  it  is  not  a  breach  to  show 
cause  against  a  rule  for  a  new  trial  ;^  but  where  an  injunction 
had  been  obtained  to  restrain  the  defendant  from  taking  posses- 
sion under  a  verdict  which  he  had  obtained  in  ejectment  and 
previous  to  the  issuing  the  injunction,  the  costs  of  the  action  had 
been  taxed,  and  a  writ  of  possession  executed,  the  plaintiff  at 
Law,  having  afterwards  procured  an  attachment  for  non-payment 
of  the  costs  taxed,  was  considered  as  guilty  of  a  breach  of  the 
injunction.^ 

^  Sidney  o.  Hetherington,  8  P.  Wms.  147,  n.;  Bullen  o.  Ovey,  16  Yes.  141  ; 
Mills  9.  Cobby,  1  Mer.  3 ;  Eden  on  Injunct.  69. 

*  Morrice  v.  Hankey,  3  P.  Wms.  146 ;  Sidney  v.  Hetherington,  3  P.  Wms. 
147,  n. 

*  3  P.  Wms.  147. 

*  3  P.  WniA.  147;  Morrice  v.  Hankey,  146;  and  see  Franco  v.  Franco,  2  Car. 
420. 

*  Whi(emor«  v.  Thornton,  3  Pri.  241. 

*  Partington  v.  Booth,  8  Mer.  148;  and  see  Chaplin  o.  Cooper,  1  V.  &.  B.  16. 

149* 
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An  injunction  to  restrain  proceedings  at  Law  is  directed  to  the 
defendant,  his  counsellors^  attorneys^  solicitors  and  agents^  and  a 
special  injunction  to  restrain  waste,  &c.,  is  usually  directed  to 
the  party,  his  servants^  workmen  and  agents  ;  consequently,  if  the 
counsellors,  attorneys,  &c.,  of  the  party,  in  the  first  case,  or  his 
servants,  workmen  or  agents  in  the  second,  having  bad  notice 
of  the  injunction,  do  anything  inhibited  by  it,  they  will  be  guilty 
of  a  contempt.^ 

With  respect  to  what  will  be  considered  as  a  breach  of  other 
injunctions,  that  must  depend  entirely  upon  the  form  of  the  in- 
junction and  the  nature  of  the  act  to  be  prohibited.^ 

An  injunction  operates  from  the  date  of  the  order,  and  not  from 
the  sealing  of  the  writ ;  and  it  is  to  be  observed,  that'  although 
au  injunction  be  irregularly  obtained,  it  is  still  an  order  of  the 
Court  and  must  be  discharged  before  it  can  be  disobeyed.  Where, 
however,  the  defendant  and  his  solicitors  had  been  guilty  of  a 
breach  of  an  injunction  which  was  irregular.  Lord  Eldon  refused 
to  commit  tliem,  but  ordered  them  to  pay  the  costs  occasioned 
by  the  breach  of  injunction  and  of  the  motion  to  commit.^ 

Before  the  Court  will  punish  for  a  breach  of  an  injunction,  it 
must  be  clear  that  the  party  knew  that  the  injunction  had  been 
issued;^  strictly  speaking,  he  ought  to  be  served  with  the  writ 

'  See  Lewes  t;.  Moi^an,  5  Pri.  518. 

*  See  St.  John's  College  v.  Carter,  4  M.  &  C.  497;  Rodgers  v.  NowiU,  8  De  G., 
^lac.  &  6or.  614;  Eden  Injunct.  (2d  Am.  ed.)  96  etseq.;  Lansing  v.  Eaaton,  7 
Paige,  364 ;  M'Credie  v.  Senior,  4  Paige,  878.  Nothing  can  be  deemed  a  breach 
of  an  injunction  forbidding  the  disturbance  of  a  right  of  way  which  does  not  inter- 
fere with  its  free  exercise.     Bosley  t;.  Susquehanna  Canal,  8  Bland,  68. 

'  Partington  v.  Booth,  8  Mer.  148.  Where  an  injunction  is  in  operation,  a 
party  should  respect  it,  although  improperly  issued.  Moat  v.  Holbein,  2  £dw.  Ch. 
188.  The  Court  will  take  into  consideration  the  fact,  that  the  injunction  was  er- 
roneously granted,  and  without  sufficient  equity  to  sustain  it,  in  determining  the 
extent  of  the  punishment  to  be  imposed  upon  the  party  who  has  been  guilty  of  a 
breach  of  it.     Sullivan  v.  Judah,  4  Paige,  444. 

*  See  Androscoggin  &  Kennebec  R.  R.  Co.  v.  Androscoggin  R.  R  Co.  49 
Maine,  392.  On  affidavits  of  a  breach  of  an  injunction  to  stay  wast«  and  of  per- 
sonal service  of  a  copy  of  the  affidavits,  and  notice  of  the  motion,  an  attachment 
was  ordered  to  bring  up  the  defendant  to  answer  for  the  contempt  Schoonmaker 
V.  Gillet,  3  John.  Ch.  811.     See  Rutherford  v.  Metcalf,  5  Hayw.  60. 

For  form  of  committal  for  breach  of  an  injunction,  see  2  Seton  Dec.  (8d  Eng. 
ed.)  945. .  Since  Re  Vansandau,  1  Ph.  605,  it  is  usual  to  insert  in  the  order  an 
express  adjudication  on  the  contempt,  as  held  the  better  form  in  a  case  of  special 
contempt;  but  such  adjudication  is  not  essential.  S.  C.  2  Seton  Dec.  (8d  Eng. 
ed.)  945. 
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itself,  under  the  seal  of  the  Court,  in  the  manner  already  pointed 
out,  but  circumstances  will  justify  a  compiittal  without  the  actual 
service  of  the  writ,  as  where  the  matter  is  pressing  and  tliereis 
not  time  to  procure  the  writ ;  or  where  the  order  is  made  in 
vacation,  when  the  offices  are  closed :  in  such  cases,  the  service 
of  the  writ  will  be  dispensed  with,  and  a  service  of  a  copy  of  the 
minutes  of  the  order,  or  of  a  notice  of  their  having  been  passed, 
will  be  sufficient. 

In  some  cases,  a  committal  may  be  ordered,  where  neither  the 
writ  nor  the  minutes  of  the  order  have  been  served,  nor  any  per- 
sonal notice  given ;  thus  it  was  held,  by  Lord  Hardwicke,  tliat 
if  the  person  was  in  Court  at  the  time  the  order  for  an  injunc- 
tion was  pronounced,  that  alone  would  be  sufficient  notice.^  So 
also,  if  he  is  informed  that  the  injunction  has  been  granted,  and 
there  has  been  no  delay  on  the  part  of  the  plaintiff  in  endeavor- 
ing to  get  the  order  drawn  up,  the  defendant  will  be  committed 
for  the  breach  of  it ;  because  it  would  be  a  contempt  to  act  con- 
trary to  such  an  order,  when  he  knew  the  order  was  made.^  In 
these  and  the  like  cases  all  the  mischief  might  be  done,  and  the 
Court  might  as  well  grant  no  injunction  at  all,  unless  this  kind 
of  notice  was  to  be  held  sufficient  before  the  great  seal  was  actually 
applied  to  the  writ.  In  the  instance  of  an  injunction  against 
committing  waste,  the  party  in  the  interval  might  lay  the  axe 
to  the  trees ;  or  if  it  was  against  marrying  a  ward  of  Court,  the 
marriage  might  be  had  next  morning  by  a  license  fraudulently 
obtained. 

In  short,  the  Court  will  not,  under  such  circumstances,  permit 
a  man  to  elude  its  justice  by  doing  tliat  before  the  injunction  is 
sealed,  which,  if  it  was  actually  sealed,  would  be  a  contempt. 
But  Uie  plaintiff  must  not  be  guilty  of  any  unnecessary  delay, 
eitlier  in  getting  the  order  drawn  up,  or  in  serving  it  when  ob- 
tained ;  for  though  the  Court  will  prevent  his  losing  the  benefit 
of  the  process,  while  he  is  actually  pursuing  it,  yet  it  cannot 
consider  him  as  entitled  to  that  order  for  three  or  four  months 
together.^ 

^  Anon.  8  Atk.  567 ;  Skip  v.  Harwood,  ib.  564. 

*  Kimpton  v.  Eve,  2  V.  &  B.  S49 ;  Yansandau  v.  Rose,  2  J.  &  W.  264 ;  Endicott 
V.  Mathift,  1  Stockt  (N.  J.)  110. 

'  James  V.  Downes,  IS  Yes.  522.  A  want  of  due  diligence  on  the  part  of  the 
plaintifi* after  obtaining  an  injunction  is  always  a  cause  for  dissolving  it.  Depeyster 
V.  Graves,  2  John.  CL  204.  See  Seebor  v.  Hess,  5  Paige,  S5 ;  lliggins  v.  Wood- 
ward, 1  Hopk.  842. 
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Where  a  party  has  been  guilty  of  a  contempt  by  the  breach  of 
an  injunction,  the  proper  course  of  proceeding,  if  he  be  not  a 
Peer  or  otherwise  entitled  to  privilege  of  Parliament,  is  to  obtain 
an  order  for  his  committal.^ 

This  order  must -be  obtained  upon  motion,  of  which  notice 
must  have  been  duly  served  upon  him  personally.  And  it  is  to  be 
observed  that  the  terms  of  the  notice  of  motion  should  be  that 
the  party  ^^mo^  stand  committed  ^^  to  the  Queen's  Prison,  for 
breach  of  the  injunction,  and  not  ^^  that  he  mai/  show  cause  why 
he  should  not  be  committed"^  The  plaintiff,  however,  may,  as 
it  seems,  obtain  an  order  ex  parte  that  the  defendant  may  stand 
committed  on  a  certain  day  unless  he  shows  cause  against  it, 
which  order  must  be  personally  served  upon  the  party  to  be  com- 
mitted. But,  whether  it  be  the  order  nm,  or  a  notice  of  a  motion 
for  an  absolute  committal,  the  service  must  be  personal,  unless 
where  the  defendant  has  absconded :  in  which  case,  an  order  may 
be  obtained  that  service  on  his  solicitor  or  at  his  last  place  of 
abode  sliall  be  deemed  good  service  ;  and,  upon  that  service,  under 
such  circumstances,  he  may  and  will  be  committed.^ 

An  affidavit  of  the  personal  service  of  the  notice  of  motion,  or 
of  the  order  nisi,  should  of  course  be  prepared  and  filed,  and  on 
the  day  named  in  the  notice,  the  motion  should  be  made  by  the 
counsel  for  the  plaintiff,  for  the  commitment;  but,  if  an  order 
nisi  has  been  obtained  and  served,  the  application  should  be,  that 
it  may  be  made  absolute. 

Lord  Cottenham  held,  that  if  a  party  having  notice  of  an  in- 
junction is  guilty  of  a  breach  of  it,  he  may  be  committed  without 
the  production  of  the  writ.^ 

*  Angerstein  v.  Hunt,  6  Ves.  488.  The  practice  formerly  was,  that,  upon  affi- 
davit of  service  of  the  injunction,  an  attachment  would  issue  for  the  breach  of  it. 
If  the  defendant  was  arrested  upon  the  attachment,  and  entered  his  appearance 
with  the  Registrar,  interrogatories  were  filed  and  exhibited  against  him,  to  which 
he  must  answer  upon  oath.  If  he  denied  the  service,  the  other  party  might  ex- 
amine witnesses  to  prove'  it,  and,  if  proved,  the  Court  made  him  pay  all  costs  and 
charges  before  he  could  be  discharged.  Harr.  ed.  Newl.  551.  No  motion  made 
after  the  dissolution  of  an  injunction  for  an  attachment,  on  the  ground  of  an  in- 
fringement of  it  while  in  force,  can  be  sustained.  Moat  o.  Holbein,  2  £dw.  Ch.  188. 

'  Ibid.  552.  When  the  injunction  is  that  he  may  do  a  particular  thing,  the 
order  is,  that  he  may  do  it  by  a  particular  day,  or  stand  committed.  Dnrant  v, 
Moore,  2  R.  &  M.  88. 

•  Sir  W.  Pulteney  v.  Shelton,  5  Ves.  147 ;  Pearce  v.  Crutchfield,  14  Ves.  20«. 
«  See  Endicott  v.  Mathis,  1  Stockt  (N.  J.)  110;  Newark  Plank  Boad  Co.  v. 
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It  is  to  be  observed,  however,  that  the  decision  of  Lord  Cotten- 
ham  applies  only  to  cases  in  which  it  may  be  necessary  to  apply  to 
the  Court  to  punisii  for  a  breach  of  the  injunction  committed  be- 
fore the  injunction  has  been  issued,  and  not  to  cases  in  which 
the  application  is  made  after  the  injunction  has  been  issued  and 
served. 

If,  when  the  motion  is  brought  on,  the  other  side  is  not  prepared 
to  resist  it,  the  Court  usually  gives  him  a  day  to  show  cause  against 
it ;  and  then,  upon  hearing  the  affidavits,  the  Court  decides 
whether  the  party  is  guilty  of  tlie  breach  of  the  injunction  or  not, 
and,  if  he  be  guilty,  makes  an  order  for  his  commitment.^ 

Tlie  effect  of  a  committal  for  a  breach  of  injunction  is  usually 
that  of  retaining  the  ofifender  in  prison  until  he  submits  and  pays 
the  adverse  party  his  costs.* 

It  is  to  bo  observed,  however,  that  if  the  breach  of  injunction 
was  the  result  rather  of  an  error  in  judgment  than  of  a  wilful 
contempt,  tlie  Court  will  not  direct  a  commitment,  but  will  merely 
order  the  party  to  pay  costs  incurred  by  the  breach  of  the  injunc- 
tion and  by  the  application.^ 

Elmer,  1  Stockt.  (N.  J.)  754;  People  v.  Sturtevant,  5  Selden,  277;  Hale  v. 
Thomas,  3  £dw.  Ch.  286;  Androscoggin  &  Kennebec  R.  R.  v.  Androscoggin 
R.  R.  49  Maine,  892. 

^  A  party  alleging  a  contempt  of  Court  by  breach  of  an  injunction,  must  make 
it  out  clearly  to  the  satisfaction  of  the  Court  Magennb  v.  Parkhurst,  8  Green 
Ch.  4SS.  If  the  accused  deny  the  contempt,  or  do  not  clearly  show  it  by  his 
answers  to  interrogatories  exhibited  to  him,  the  prosecutor  may  examine  wit- 
nesses to  prove  it ;  and  on  the  other  hand  the  accused  party  may  examine  wit- 
nesses to  exculpate  himself  from  the  charge.   Magennis  v.  Parkhurst,  supra. 

'  Harr.  ed.  Newl.  552.  Where  the  accused  is  discharged,  because  the  contempt 
is  not  proved,  the  pliuntifi*  is  not  usually  required  to  pay  costs.  Magennis  i^.  Park- 
hurst, 8  Green  Ch.  483,  436.  Where  there  has  been  an  actual  breach  of  an  in- 
junction,«the  statute  of  New  York  gives  the  Court  no  ducretion,  but  requires  the 
infliction  of  a  fine  suflicient  to  indemnify  the  plaintiff  for  the  injury  sustained  by 
such  breach,  and  the  costs  and  expenses.  And  the  defendant  cannot,  in  such  a 
case,  be  discharged  from  imprisonment,  without  the  consent  of  the  prosecutor, 
until  the  fine  is  actually  paid.  Lansing  v.  Easton,  7  Paige,  864 ;  People  v, 
Spaulding,  2  Paige,  380.  There  b  no  such  statute  in  New  Hampshire ;  and 
where  there  is  no  such  statute,  the  plaintifi*  in  the  suit  can  be  no  farther  indemni- 
fied for  the  delay  and  expense  which  he  has  suffered,  than  the  costs  which  he 
recoTers  in  the  proceeding  may  operate  as  an  indemnity.  Buffum's  Case,  IS  N. 
Hamp.  14. 

'  Partington  v.  Booth,  3  Mer.  148 ;  see,  also,  the  Marquis  of  Downshire  v.  Lady 
Sandys,  6  V'es.  107.    The  fact  that  the  defendant,  in  violating  the  injunction, 
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The  plaintiff  may,  also,  by  his  acquiescence  in  the  breach,  dis- 
pense with  the  ordmary  process ;  though,  strictly  speaking,  no 
act  of  the  parties  can  amount  to  a  waiver  of  a  contempt  of  the 
Court.i 

Peers  and  others  entitled  to  privilege  of  peerage,  and  Mem- 
bers of  the  House  of  Commons,  are  not  liable  to  be  committed 
for  a  breach  of  an  injunction,  but  the  Court  will  order  a  seques- 
tration to  issue.^ 

The  same  course  of  proceeding  may  be  adopted  in  the  case  of  a 
corporation  aggregate. 

It  has  already  been  observed,  that,  although  an  injunction  be 
irregular,  a  party,  acting  in  contravention  of  it,  will  be  guilty  of  a 
contempt.^  The  proper  course,  where  there  is  an  irregularity  in 
the  injunction,  is  to  apply  to  discharge  it.^ 


At  any  period  after  an  injunction  has  been  granted,  it  is  compe- 
tent to  the  parties  to  apply,  by  motion  to  the  Court,  for  its  disso- 
lution.'^   Of  this  motion  due  notice  must  be  given  to  the  plaintiff's 

acted  under  erroneous  advice  of  counsel,  will  not  protect  him  in  New  York  from 
a  fine  sufficient  to  compensate  the  adverse  party  for  the  injury  sustained ;  al- 
though such  advice  may  protect  him  from  further  punishment.  Lansing  v.  Easton, 
7  Paige,  364 ;  Hawley  v.  Bennet,  4  Paige,  163.  See  Bufium's  Case,  13  N.  Hamp. 
14. 

»  Mills  V.  Cobby,  1  Mer.  3. 

'  See  Robinson  v.  Lord  Byron,  2  Dick.  703 ;  Marquis  of  Downshire  r.  Lady 
Sandys,  ubi  supra, 

*  Ante,  p.  1782;  and  see  Marquis  of  Downshire  v.  Sandys,  3  Mer.  107.  See 
Androscoggin  &  Kennebec  R.  R.  Co.  v.  Androscoggin  R.  R.  Co.  49  Maine,  392. 

*  Robinson  v.  Lord  Byron,  ubi  supra;  Partington  v.  Booth,  3  Mer.  149;  Read 
V,  Davis,  R.  M.  Charlt.  858. 

*  Minturn  v.  Seymour,  4  John.  Ch.  1 78 ;  Chesapeake  &  Ohio  Canal  Co.  t^.  B. 
&  O.  R.  R.  Co.  4  Gill  &  John.  7.  As  to  oral  examination  of  witnesses  on  such 
motion,  see  Norman ville  v.  Stanning,  10  Hare,  App.  20;  2  Seton  Dec.  (3d  Eng. 
ed.)  941  eL  seq.  Where  an  injunction  is  granted  ex  parte^  the  Court  will,  at  any 
time,  hear  a  motion  to  dissolve  for  want  of  Equity,  unless  for  special  cause.  Mor- 
ris Canal  &c.  Co.  v.  Biddle,  8  Green  Ch.  222.  And  such  motion  will  be  heard  be- 
fore answer  filed.  lb.  See  Wing  v.  Fairhaven,  8  Cush.  363,  ante,  1 745, 1 746,  note. 
It  is  no  objection  to  the  dissolution  of  an  injunction  in  New  Jersey,  that  excep- 
tions have  been  filed  to  the  defendant's  answer.  The  Court  in  that  State  will 
hear  the  argument  upon  the  exceptions  to  the  answer,  and  upon  the  motion  to 
dissolve  the  injunction,  at  the  same  time.  Wyckofif  v,  Cochran,  3  Green  Ch.  420. 
Where  the  dissolution  of  an  injunction  has  been  obtained  by  fraud,  it  may  be  re- 
instated. Biilingslea  v.  Gilbert,  1  Bland,  568.  See  Gillian  v.  Allen,  1  Rand. 
414  J  Beal  0.  Gibson,  4  Hen.  &  Munf.  481 ;  Radford  v.  Innes,  1  Hen.  &  Munf.  8. 
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solicitor.  It  would  appear  that  one  of  several  defendants,  against 
whom  an  injunction  has  been  granted,  cannot  alone  move  to  dis- 
solve it,  but  there  may  be  some  doubt  as  to  this  practice.^  If  the 
defendant  has  filed  an  answer  he  may  use  his  own  answer  on  the 
motion  as  an  affidavit,  otherwise  the  motion  must  be  supported  by 
affidavits.^    If  the  injunction  has  been  obtained   by  a  conceal- 

^  Thompaon  v.  Gearj,  5  Beav.  ISl ;  but  see  Lewis  v.  Smith,  7  Beav.  470.  Aa 
a  general  rule,  all  the  defendants,  in  order  to  obtain  the  dissolution  of  an  injunc- 
tion, must  answer  the  equity  of  the  bill.  But  the  qualification  of  the  rule  is,  that 
it  is  enough,  if  those  defendants  answer,  upon  whom  the  gravamen  of  the  charge 
rests.  Adams  v.  Hudson  Co.  Bank,  2  Stockt  (N.  J.)  540 ;  Vliet  v.  Lowmason,  1 
Green  Ch.  404,  and  note ;  Stoutenbuigh  v.  Peck,  8  Green  Ch.  446 ;  Price  v, 
Clavenger,  2  Green  Ch.  207;  Jones  v,  Magill,  1  Bland,  190;  Stewart  v.  Bany, 
ib.  172;  WiUiams  v.  Hall,  ib.  194 ;  Chapline  v.  Betty,  ib.  197 ;  Tony  v.  Oliver,  ib. 
199;  Higgins  t^.  Woodward,  Hopk.  342;  Coleman  v.  Gage,  1  Clarke,  295;  Van- 
dervoort  v.  Williams,  1  Clarke,  377  ;  Cape  Sable  Co.'s  case,  3  Bland,  606  ;  Wake- 
man  V.  Gillespy,  5  Paige,  112;  Noble  v.  Wilson,  1  Paige,  164;  Depeyster  t;. 
Graves,  2  John.  Ch.  168. 

*  In  Poor  V.  Carleton,  3  Sumner,  73,  74,  it  is  remarked  by  .Mr.  Justice  Story, 
that,  **  In  cases  of  special  injunctions,  there  are  two  points  which  seem  well  estab- 
lished in  practice ;  first,  that  the  dissolution  of  the  injunction  is  not  of  course  upon 
the  coming  in  of  the  answer,  denying  the  merits ;  and,  secondty,  that  upon  the  mo- 
tion to  dissolve  such  an  injunction,  the  plaintifi',  under  some  circumstances,  is  en- 
titled to  read  affidavits  in  contradiction  to  the  answer,  not  indeed  to  all  points,  but 
to  many  points."  **  If  the  whole  merits  are  satisfactorily  denied  by  the  answer,  the 
injunction  is  ordinarily  dissolved.  But  there  are  exceptions  to  the  doctrine,  and 
these>  for  the  most  part,  are  fairly  resolvable  into  the  principle  of  irreparable  mi»- 
chief ;  such  as  cases  of  asserted  waste,  or  of  asserted  mismanagement  in  partner- 
ship concerns,  or  of  asserted  violation  of  copyrights,  or  of  patent  rights.  In  cases 
of  this  sort,  the  Court  will  look  into  the  whole  circumstances,  and  will  continue  or 
dissolve  the  injunction  in  the  exercise  of  a  sound  discretion.  See  also  Clum  v. 
Brewer,  2  Curtis  C.  C.  506;  Moore  v,  Hylton,  Dev.  £q.  429 ;  Bank  of  Munroe  v. 
Schermerhom,  1  Clarke,  303;  Tongv.  Oliver,  1  Bland,  199;  Williams  r.  Hall,  ib. 
195 ;  Ilollister  v.  Barkley,  9  N.  Hamp.  230 ;  Village  of  Seneca  Falls  v.  Matthews, 
9  Paige,  504.     See  Orr  v.  Merrill,  1  Wood.  &  Minot,  376. 

The  general  rule,  however,  is  that  when  the  answer  fully  denies  the  facts  on 
which  the  plaintifi''s  equity  rests,  the  injunction  will  be  dissolved.  Reid  v.  Giffbrd, 
1  Hopk.  416 ;  Gibson  v,  Tilton,  1  Bland,  855;  Hollister  r.  Barkley,  9  N.  Hamp. 
230-238;  Chesapeake  &  Ohio  Canal  Ca  v.  Baltiinore  &  Ohio  Baikoad  Co.  4 
Gill  &  John.  7;  Moore  v.  Reed,  1  Ired.  £q.  418;  Livingston  v.  Livingston,  4 
Paige,  111 ;  Wakeman  r.  Gillespy,  5  Paige,  112;  McFarland  v.  McDowell,  1  Car. 
Law  Bepos.  110 ;  Williams  v.  Berry,  3  Stew.  &  Port  251 ;  Christmas  v.  Campbell, 
1  Uayw.  123;  Thompson  v.  Allen,  2  Hayw.  151 ;  Parkinson  tr.  Trousdale,  3  Scam. 
870;  Orr  v.  Littlefield,  1  Wood.  &  Minot,  18;  Alexander  v.  Markham,  25  Geor- 
gia, 148;  Leigh  9.  Clark,  3  Stockt  (N.  J.)  113 ;  Scott  v.  Ames,  ib.  261 ;  Fowler 
o.  Boe,  ib.  367 ;  Wooden  v.  Wooden,  2  Green  Ch.  429 ;  Merwin  v.  Smith,  1  Green 
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ment  of  important  facts,  it  will  be  dissolved  without  regard  to  the 
merits.^ 

Ch.  182.  Not,  however,  unless  the  denial  is  positive.  Ward  v.  Van  Bokkelen,  1 
Paige,  100;  Noble  v.  Wilson,  1  Paige,  164 ;  Orr  v,  Littlefield,  1  Wood.  &  Minot, 
19 ;  Wakeman  v.  Gillespy,  5  Paige,  112 ;  Roberts  v.  Anderson,  2  John  Ch.  204 ; 
Hollister  v,  Barkley,  ubi  supra,  A  denial  from  information  and  belief  is  not  suffi- 
cient. Apthorpe  v.  Comstook,  1  Hopk.  148 ;  Ward  v.  Van  Bokkelen,  ^ti/^ra  ;  Poor 
V.  Carleton,  S  Sumher,  78 ;  Fulton  Bank  v.  New  York  &  Sharon  Canal  Co.  1 
Paige,  311 ;  U.  States  v,  Parrott,  1  Me  All.  C.  C.  (Cal.)  271 ;  Holmes  v.  George, 
24  Georgia,  686.  Nbr  is  an  evasive  answer  sufficient.  Williams  v.  Hall,  1  Bland, 
195 ;  nor  a  contradictory  answer,  Tong  v.  Oliver,  1  Bland,  199 ;  nor  is  the  answer 
sufficient  for  this  purpose,  if  there  be  an  extreme  improbability  in  the  defendant's 
statements.  Moore  v.  Hyltoii,  1  Dev.  £q.  429.  Where  the  equity  of  an  injunc- 
tion bill  is  not  charged  to  be  within  the  knowledge  of  the  defendant,  and  the  4^ 
fendant  merely  denies  all  knowledge  and  belief  of  the  facts  alleged  therein,  the 
injunction  will  not  be  dissolved  on  the  bill  and  answer  alone.  Rodgers  v.  Rodgers, 
1  Paige,  426 ;  Quackenbush  v.  Van  Riper,  1  Saxton  (N.  J.)  476.  And  it  is  al- 
ways a  good  answer  to  an  application  to  dissolve  an  injunction  upon  bill  and  an- 
swer, that  the  equity  of  the  bill  upon  which  the  injunction  rests,  is  not  denied  by 
the  defendant,  although  no  exceptions  have  been  filed.  Wakeman  v,  Gillespy,  5 
Paige,  112;  Yonge  v.  McCormick,  6  Florida,  646.  The  answer  is  sufficient,  how- 
ever, if  it  disprove  the  facts  stated  in  the  bill.  MTarland  v.  M'Dowell,  1  Car. 
Law  Repos.  110.  The  defendant  need  only  show  that  the  evidence  of  the  plain- 
tiff is  entitled  to  no  credit.  North  v.  Perrow,  4  Rand.  1.  The  answer  must  be 
sworn  to  if  the  defendant  wishes  to  move  to  dissolve  an  injunction  upon  the  bill 
and  answer.  Doughrey  v.  Topping,  4  Paige,  94 ;  and  this,  though  the  oath  is 
waived,  or  is  otherwise  unnecessary,  ib. ;  Manchester  v.  Day,  6  Paige,  295 ;  Rainey 
V,  Rainey,  35  Alabama,  282.  But  an  injunction  is  not  dissolved  of  course,  even 
upon  a  full  denial  of  the  equity  of  the  bill,  if  the  Court  can  see  in  the  facts  dis- 
closed good  reasons  for  retaining  it.  Bank  of  Monroe  v.  Schermerhom,  1  Clarke, 
803;  Hollister  v,  Barkley,  ubi  supra;  Shellmau  v.  Scott,  R  M.  Charlt.  380,  381 ; 
Sherrill  v.  Harrell,  1  Ired.  Eq.  194;  Chetwood  r.  Brittan,  1  Green  Ch.  439 ;  Orr 
V.  Littlefield,  1  Wood.  &  Minot.  19,  20;  Roberts  v,  Anderson,  2  John.  Ch.  202; 
Linton  v,  Denham,  6  Florida,  1533;  Allen  v,  Hawley,  6  Florida,  142;  Carter  v. 
Bennett,  6  Florida,  214.  In  Poor  v.  Carleton,  3  Sumner,  75,  76,  Mr.  Justice 
Story  remarks,  "  I  confess  I  should  be  sorry  to  find,  that  any  such  practice  had 
been  established,  as  that  a  special  injunction  should,  at  all  events,  be  dissolved  upon 
the  mere  denial  by  the  answer  of  the  whole  merits  of  the  bill.  There  are  many 
cases  in  which  such  a  practice  would  be  most  mischievous ;  nay,  might  be  the  cause 
of  irreparable  mischief.  The  true  rule  seems  to  me  to  be,  that  the  question  of  the 
dissolution  of  a  special  injunction  is  one  which,  afler  the  answer  comes  in,  is  ad- 
dressed to  the  sound  discretion  of  the  Court."  *^  Extraordinar}'  circumstances 
may  exist,  which  will  not  only  justify,  but  demand  the  continuation  of  the  special 
injunction."    **I  am  not  satisfied,  that  the  authorities  do  establish  a  contrar}'  doc- 

^  Simson  v.  Davis,  12  Sim.  46.     See  Endicott  t;.  Mathis,  1  Stockt  (N.  J.) 
110. 
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CHAPTER    XXXIX. 

WRITS  AND   ORDERS  IN  THE  NATURE  OF  INJUNCTIONS. 

Section  I.  —  Restraining  Orders  under  Stat.  6  Vict.  c.  6. 

The  last  chapter  haying  been  devoted  to  the  consideration  of 
such  writs  of  injunction  as  the  Court  of  Chancery  issues  under  its 
original  and  inherent  jurisdiction,  —  we  shall  now  proceed  in  this 
chapter  to  investigate  the  practice  concerning  certain  orders  and 
writs  of  a  similar  effect  issued  under  a  jurisdiction  conferred  by 
Act  of  Parliament.  These  are,  first,  an  order  restraining  the 
transfer  of  stock  or  shares  under  stat.  5  Vict.  c.  5,  s.  4. 

Secondly,  the  writ  of  distringas,  which  the  Court  of  Chancery 
is  now  authorized  to  issue  by  the  5th  section  of  the  same  Act. 

It  will  also  be  convenient  to  include  in  this  chapter  a  statement 

trine.  If  they  did,  I  should  hesitate  to  follow  them  in  a  mere  matter  of  practice, 
subversive  of  the  very  ends  of  justice."  See  Moredock  t^.  Williams,  1  Tenn.  325 ; 
HoUister  v.  Barkley,  ubi  supra;  Shellman  v.  Scott,  R.  M.  Charlt.  SSO,  881 ;  Park- 
inson V,  Trousdale,  S  Scam.  870.  An  injunction  will  not  be  dissolved,  as  a  matter 
of  course,  on  the  carrying  in  of  the  answer,  denying  the  equity  of  the  bill,  if  the 
plaintiff  has  adduced  auxiliary  evidence  of  his  right  Orr  v.  Littlefield,  1  Wood. 
&  Minot.  13. 

Where  any  material  allegation  of  an  injunction  bill  remains  unanswered,  the  in- 
junction will  not  be  dissolved.  Jackson  v.  Jones,  25  Greorgia,  98 ;  Wooten  v. 
Smith,  27  Geoigia,  216;  Lawrence  v.  Philpot,  27  Georgia,  585;  Thomas  v.  Horn, 
24  Georgia,  481 ;  Brown  v.  Stewart,  1  Maryl.  Ch.  Dec.  87 ;  Washington  Uni- 
versity ©.  Green,  1  Maryl.  Ch.  Dec.  97. 

In  New  Jersey,  on  a  motion  to  dissolve  an  injunction  for  want  o£  equity  in  the 
bill,  or  because  the  equity  is  answered,  affidavits  cannot  be  read  in  opposition  to 
it.  Brown  o.  Winans,  3  Stockt.  (N.  J.)  267 ;  Merwin  v.  Smith,  1  Green  Ch.  182. 
Where  the  motion  is  based  upon  other  grounds  they  may  be  read.  Brown  v. 
Winans,  suprcu  So  that,  where  an  answer  has  been  filed,  and  on  a  motion  to 
dissolve  an  injunction,  the  defendant  relies  upon  anything  except  the  want  of 
equity  in  the  bill  and  upon  his  answer,  he  must  specify,  in  his  notice,  the  grounds 
upon  which  he  relies  for  a  dissolution,  in  order  that  the  other  party  may  be  heard 
on  affidavits.    Brown  v.  Winans,  supra. 

By  Chancery  Rule  9,  §  4,  in  New  Jersey,  where  a  motion  is  made  to  dissolve 
an  injunction  upon  the  answer,  the  defendant  shall  rely  on  his  answer,  and  on  the 
affidavits  annexed  thereto,  in  reply  to  affidavits  annexed  to  the  bill ;  and  no  affi- 
davits, except  those  annexed  to  the  bill,  shall  be  read  on  such  motion  on  behalf  of 
the  plaintiffs,  except  in  reply  to  new  matter  set  up  in  the  answer,  and  upon  which 
the  defendant  shall  in  any  manner  rely  for  a  dissolution  of  the  injunction. 

TOL.  III.  150 
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of  the  practice  concerning  stop  orders  which  are  not  made  under 
Act  of  Parliament ;  indeed,  as  they  apply  to  funds  over  which  the 
Court  has  previous  control,  they  only  derive  their  authority  from 
being  orders  in  the  causes  to  which  the  funds  affected  by  them 
belong. 

By  stat.  40  G^o.  III.  c.  86,  Courts  of  Equity  are  enabled  to 
make  orders  either  directing  the  transfer  of  stock,  or  restraining 
the  Bank  of  England  from  suffering  a  transfer,  although  the  Grov- 
ernor  and  Company  of  the  Bank  are  not  parties  to  the  cause  in 
which  the  order  is  made.  This  statute,  in  many  cases,  prevents 
the  necessity  of  making  the  Bank  a  party  to  a  cause  where  part  of 
the  relief  sought  by  the  bill  is  to  obtain  a  transfer  of  stock,  or  to 
prevent  a  defendant  from  obtaining  such  a  transfer  contrary  to  the 
rights  of  the  plaintiff. 

Tlie  object  of  this  statute,  however,  is  only  in  certain  circum- 
stances to  prevent  the  necessity  of  making  the  Bank  a  party  to  a 
cause. 

It  does  not  provide  any  summary  means  of  preventing  a  trans- 
fer, nor  does  it,  when  a  cause  has  been  regularly  instituted,  enable 
the  plaintiff  to  apply  for  an  injunction  against  the  Bank  otherwise 
than  upon  notice  to  the  defendant,  or  in  case  of  emergency  upon 
such  affidavits  as  would  be  sufficient  to  enable  the  plaintiff  to  ob- 
tain a  special  injunction  against  the  defendant.^ 

The  privilege  of  obtaining  orders  directing  or  restraining  the 
transfer  of  stock  without  making  the  corporation  a  party  to  the 
suit,  applied  only  to  government  stock  and  the  Bank  of  England. 
It  did  not  extend  to  shares  and  interests  in  other  public  compa- 
nies, whether  incorporated  or  not.  Moreover  it  was  found  that, 
even  with  respect  to  government  stock,  neither  the  remedy  given 
by  the  above-mentioned  Act,  nor  that  afforded  by  the  old  writ  of 
distringas  issued  out  of  the  Court  of  Exchequer,  was  sufficient  to 
prevent  injuries  arising  from  the  facility  with  which  stock  was 
transferred  from  one  person  to  another.  For  these  reasons,  by 
the  4th  section  of  5  Yict.  it  is  enacted,  ^^  That,  on  and  afler  the 
fifteenth  day  of  October,  1841,  it  shall  be  lawful  for  the  Court  of 
Chancery,  upon  the  application  of  any  party  interested  by  motion 
or  petition  in  a  summary  way  without  bill  filed,  to  restrain  the 
Governor  and  Company  of  the  Bank  of  England,  or  any  other 
public  company,  whether  incorporated  or  not,  from  permitting  the 

*  Maundrell  v.  Manndrell,  6  Yes.  778,  n. ;  Doolittle  v.  Walton,  2  IKck.  442. 
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transfer  of  any  stock  in  the  public  funds  or  any  stock  or  shares  in 
any  public  company  which  may  be  standing  in  the  name  or  names 
of  any  person  or  persons  or  body  politic  or  corporate  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  or  in  the 
books  of  any  such  public  company,  or  from  paying  any  dividend 
or  dividends  due  or  to  become  due  thereon,  and  every  order  of  the 
said  Court  of  Chancery  upon  such  motion  or  petition  as  aforesaid 
shall  specify  the  amount  of  the  stock  or  the  particular  shares  to  be 
affected  thereby,  and  the  name  or  names  of  the  person  or  persons, 
body  politic  or  corporate  in  which  the  same  shall  be  standing,  pro- 
vided always  that  the  said  Court  of  Chancery  shall  have  full 
power  upon  the  application  of  any  party  interested  to  discharge  or 
vary  such  order,  and  to  award  such  costs  upon  such  application 
as  to  the  said  Court  shall  seem  fit." 

Under  this  section,  a  party  is  now  enabled,  without  a  suit  being 
instituted,  or  a  bill  being  filed,  by  motion  or  petition  in  a  summary 
manner,  to  obtain  an  order  restraining  the  transfer  of  stock  in  any 
public  company.  Upon  an  application  of  this  nature,  it  is  clear 
that  the  Court  must  be  satisfied  by  affidavit  that  there  is  a  neces- 
sity for  such  an  intervention.  There  have  not,  however,  as  yet 
been  many  cases  to  determine  what  evidence  will  be  deemed  suffi- 
cient 

In  the  case  of  Ez  parte  Field,^  Sir  J.  L.  Knight  Bruce,  V.  C, 
declined  to  make  such  an  order  upon  an  affidavit  of  the  petitioner, 
which  was  to  the  efiect  that  the  deponent  had  been  informed  and 
believed  that  it  was  the  intention  of  the  trustee  to  sell  out  the 
stock  and  leave  the  country. 

The  effect  of  such  an  order,  when  obtained,  seems  to  be  the 
same  as  that  of  an  injufiction^  and  it  continues  in  force  until  dis- 
charged by  order  of  Court.     But  the  Act  does  not  confer  upon  the ' 
Court  of  Chancery  any  new  and  summary  jurisdiction  to  adjudi- 
cate upon  disputed  rights  without  a  bill  filed.^ 

When  a  restraining  order  has  been  issued,  this  Court  has,  by 
the  terms  of  the  Act,  full  power  upon  the  application  of  any  par- 
ties interested,  to  discharge  or  vary  it,  and  the  Court  will  be 
guided  in  the  exercise  of  the  discretion  with  which  it  is  intrusted, 
not  merely  by  the  statements  contained  in  the  answer,  but  also  by 

^  T.  &  C.  2,  and  see  In  re  Marquis  of  Hertford,  1  Hare,  5S4,  for  an  affidavit 
which  was  considered  sufficient 
*  In  re  Marquis  of  Hertford,  Hare,  5S4. 
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the  affidavits  filed,  as  well  in  opposition  to  the  answer  as  in  sup- 
port of  it."  1 

The  petition  for  an  order  of  this  description  should  be  intituled 
in  the  Act  of  Parliament,  and  also  in  the  name  of  the  person  on 
whose  behalf  it  is  presented.  It  should  state  the  circumstances 
on  which  the  petitioner  relies  to  induce  the  Court  to  grant  the  re- 
quired order. 

In  the  Marquis  of  Hertford's  case,  the  petition  prayed  that  a 
writ  of  injunction  might  issue.  And  the  order  made  upon  the 
petition  was,  ^^  That  an  injunction  be  awarded  to  restrain  the  Gov- 
ernor and  Company  of  the  Bank  of  England  from  transferring  the 
sum  of  4,000/.  bank  annuities  standing  in  their  books  in  the  name 
of  Nicliolas  Suisse,  until  the  further  order  of  the  Court,  the  party 
applying  undertaking  to  serve  the  said  Nicholas  Suisse  with  notice 
of  the  injunction  within  twenty-four  hours  from  the  date  hereof." 

From  this  case,  it  might  be  inferred  that  the  practice  would  be 
under  this  section  of  the  Act  to  issue  a  writ  of  injunction  under 
seal ;  but  upon  reference  to  the  terms  of  the  Act,  it  seems  that  it 
would  be  more  correct,  instead  of  a  writ  being  issued,  for  the 
Court  merely  to  make  an  order  specifying  the  amount  of  the  stock 
or  the  particular  shares  to  be  affected,  and  restraining  the  Bank  of 
England  or  the  public  Company  in  the  books  of  which  the  stock  or 
shares  are  standing  from  transferring  the  same. 

As  we  have  biefore  seen  ^  that  the  writ  of  execution  is  now  abol- 
ished, there  does  not  seem  to  be  any  very  material  difference  in 
the  manner  in  which  the  restraining  order  will  be  enforced  in  con- 
sequence of  its  not  being  under  seal.  It  is  presumed  that,  after 
service  of  the  order  itself,  obedience  will  be  enforced  in  the  same 
manner  as  we  have  before  seen  in  the  case  of  an  injunction. 

*  Lord  Lyndhurst,  1  Ph.  208,  S.  C. 

*  Ante,  p.  105S. 
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Having  now  stated  the  practice  with  respect- to  the  statu toiy 
restraining  order  authorized  by  the  4th  section  of:th^-5th  Vict. 
c.  5,  the  next  subject  of  investigation  is  the  writ  of  ^tcrngas.^ 
This  remedy  is  not  one  of  recent  adoption.  Previously -fo.^ie 
passing  of  the  above-mentioned  Act,  where  a  transfer  of  stoc^'  jspr. 
payment  of  dividends,  was  sought  to  be  immediately  restrained, 
the  mode  of  proceeding  was  to  obtain  a  distringas  from  the  Court 
of  Exchequer  against  the  Bank,  and  to  serve  it  upon  the  secretary 
of  the  Bank  of  England,  accompanied  by  a  notice  that  the  object 
of  the  distringas  was  to  prevent  the  transfer  of  the  stock,  or  pay- 
ment of  the  dividends  as  described  in  the  notice.  The  statute 
5  Vict.  c.  5,  which  abolished  the  equitable  jurisdiction  of  the 
Court  of  Exchequer,  has  conferred  upon  the  Court  of  Chancery 
the  power  to  issue  the  same  writ,  for,  by  section  5,  it  is  enacted, 
^*  That  in  the  place  and  stead  of  the  writ  of  distringas,  as  the 
same  has  been  heretofore  issued  from  the  said  Court  of  Exchequer, 
a  writ  of  distringas  in  the  form  set  out  in  the  first  schedule  to  the 
Act  shall,  on  and  after  the  said  fifteenth  day  of  October,  1841,  be 
issuable  from  the  Court  of  Chancery,  and  shall  be  sealed  at  the 
Subpoena  Office  ;  and  that  the  force  and  effect  of  such  writ,  and 
the  practice  under  or  relating  to  the  same,  shall  be  such  as  is  now 
in  force  in  the  said  Court  of  Exchequer." 

In  order  to  obtain  a  writ  of  this  description,  all  that  is  necessary 
is  that  the  person  applying  for  it,  or  his  solicitor,  should  be  able 
to  make  an  affidavit  in  the  following  form,  which  is  prescribed  by 
the  2d  Order  of  10th  December,  1841 :  — 

A.  B.  (the  name  of  the  party  in  whose  behalf  the  writ  is  sued 
out)  V.  The  Gbvernor  and  Company  of  the  Bank  of  England. 

I,  of  do  solemnly  swear  that,  accord- 

ing to  the  best  of  my  knowledge,  information,  and  belief,  I  am  (or, 
if  the  affidavit  is  made  by  the  solicitor j  A.  B.  of  is}  bene- 

ficially interested  in  the  stock  hereinafter  particularly  described, 
that  is  to  say  (here  specify  the  amount  of  the  stock  to  be  affected 

*  See  Angell  &  Ames  Corp.  (6th  ed.)  667  et  seq. ;  1  Grant  Ch.  Pr.  95  ;  Jones 
0.  Boston  Mill  Corporation,  4  Pick.  511 ;  Holland  v,  Crufl,  20  Pick.  821 ;  Grew 
V.  Breed,  12  Met  868 ;  Orange  Ca  Bank  v.  Worden,  1  Wend.  809. 
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by  the  writ^  and  the  name:,  on  names  of  the  person  or  persons  or 
body  politic  or  corporate  JfC4chose  name  or  names  the  same  shall  be 
standing.)  .  {'\ 

The  writ  itself 'iff-jirepared  by  the  solicitor  of  the  applicant  in 

the  form  prescFi]>^  by  the  Act  of  Parliament,  as  follows :  — 

* 

YiCTffsifAyXj  the  Grace  of  God  of  the  United  Kingdom  of  Great 

BritfiCf(i'and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sherifis 

pf-;Lqn(Jon,  greeting.     We  command  you  that  you  omit  not  by 

•/'.yfefi«on  of  any  liberty,  but  that  you  enter  the  same  and  distrain  the 

•',  Governor  and  Company  of  the  Bank  of  England,  by  all  their  lands 

and  chattels  in  your  bailiwick,  so  that  they,  or  any  of  them,  do 

not  intermeddle  therewith  until  we  otherwise  command  you  :  and 

that  you  answer  us  the  issues  of  the  said  lands  so  that  they  do 

appear  before  us  in  our  High  Court  of  Chancery  on  the  day 

of  to  answer  a  certain  bill  of  complaint  lately  exhibited 

against  them  and  other  defendants,  before  us  in  our  said  Court 

of  Chancery,  by  complainant ;  and  further  to  do  and 

receive  what  our  said  Court  shall  then  and  there  order  in  the 

premises,  and  that  you  then  leave  them  this  writ. 

Witness  ourself  at  Westminster  this  day  of 

in  the  year  of  our  reign. 

Devon. 

The  writ  and  affidavit  having  been  prepared  in  the  manner 
above  stated,  the  next  step  is  to  have  the  writ  duly  sealed.  For 
this  purpose  the  1st  Order  of  the  17th  of  November,  1841,  directs, 
^'  That  any  person  or  persons  claiming  to  be  interested  in  any 
stock  transferable  at  the  Bank  of  England,  standing  in  the  name 
or  names  of  any  other  person  or  persons  or  body  politic  or  corpo- 
rate in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  may,  by  his  or  their  solicitor,  prepare  a  writ  of  distringas 
pursuant  to  the  said  Act  in  the  form  set  out  in  the  first  schedule 
to  the  said  Act,  and  may  present  the  same  for  sealing  at  the  Sub- 
poena Office." 

And  by  the  2d  of  the  same  Orders  it  is  directed,  ^^  That  upon 
the  presentment  of  such  writ  for  sealing,  and  on  leaving  with  the 
patentee  of  the  Subpoena  Office  an  affidavit  duly  sworn  by  the  per- 
son or  one  of  the  persons  applying  for  such  writ,  or  his  solicitor, 
before  one  of  the  Masters  or  Masters  extraordinary  of  this  Court, 
in  the  form  set  out  at  the  foot  of  those  Orders,  the  same  writ  shall 
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(in  conformity  with  the  Orders  of  this  Court  for  issuing  and  seal- 
ing writs  of  svbpwnd)  be  forthwith  sealed  with  the  seal  of  the  Sub- 
poena Office ;  and  such  writ,  when  sealed,  shall  have  the  same 
force  and  validity  as  the  writ  of  distringas  heretofore  issued  out 
of  the  Court  of  Exchequer." 

•  Tlie  next  subject  of  consideration  is  the  effect  of  such  a  writ 
after  it  is  obtained.  It  will  be  recollected  that  the  Act  directs, 
that  '^  The  force  and  effect  of  such  writ,  and  the  practice  under 
or  relating  to  the  same,  shall  be  such  as  is  now  in  force  in  the 
Court  of  Exchequer "  ;  subject,  however,  to  any  order  thereafter 
to  be  made  in  Chancery  upon  the  subject.  The  effect  of  the  writ 
in  the  Court  of  Exchequer  was  thus  stated  by  Lord  Lyndhurst  in 
Ex  parte  Amyot.^  ^^  The  writ  of  distringas  was  granted  under 
the  old  practice,  and  this  afforded  an  opportunity  of  instituting  a 
suit  for  relief,  the  property  being  secured  in  the  mean  time.  The 
practice  was  for  the  Bank,  upon  an  application  being  made  for  a 
transfer,  to  give  notice  of  it  to  the  party  who  had  obtained  the 
writ;  and  unless  a  bill  was  filed,  and  an  injunction  obtained 
witiiin  a  limited  time,  the  benefit  of  the  distringas  was  with- 
drawn." 

The  Orders  in  Chancery  upon  the  subject  do  not  seem  to  have 
materially  varied  this  practice  of  the  Court  of  Exchequer.  By 
the  8d  Order  of  17th  November,  1841,  "  Such  writ  of  distringas, 
and  all  process  thereunder,  may  at  any  time  be  discharged  by  the 
order  of  this  Court,  to  be  obtained  as  of  course  upon  the  petition 
of  the  party  on  whose  behalf  the  writ  was  issued,  and  to  be  ob- 
tained upon  the  application,  by  motion  or  notice,  or  by  petition 
duly  served,  of  any  other  person  claiming  to  be  interested  in  the 
stock  sought  to  be  affected  by  such  writ ;  and  that  upon  or  after 
such  application,  such  costs  thereof  and  in  relation  thereto,  and  to 
the  said  writ,  as  to  this  Court  shall  seem  just,  may,  if  this  Court 
shall  think  fit,  be  awarded  and  ordered  to  be  paid  by  the  person  or 
persons  who  obtained  such  distringas,  or  upon  an  application  by 
any  other  person  or  persons,  by  such  person  or  persons." 

By  the  4th  Order,  "  The  Governor  and  Company  of  the  Bank 
of  England,  having  been  served  with  such  writ  of  distringas^  and 
a  notice  not  to  permit  the  transfer  of  the  stock  in  such  notice  and 
in  the  said  affidavit  specified,  or  not  to  pay  the  dividends  thereon, 
and  having  afterwards  received  a  request  from  the  party  or  parties 

»  1  Ph.  ISO  (n). 
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in  whose  name  or  names  such  stock  shall  be  standing,  or  some 
person  on  his  or  their  behalf,  or  representing  him  or  them,  to 
allow  such  transfer  or  to  pay  such  dividends,  shall  not,  by  force  or 
in  consequence  of  such  distringas^  be  authorized  without  the  order 
of  this  Court  to  refuse  to  permit  such  transfer  to  be  made,  or  to 
withhold  payment  of  such  dividends,  for  more  than  eight  days 
after  the  date  of  such  request." 

It  remains  now  only  to  be  stated,  that  the  fact  of  a  person  hav- 
ing sued  out  the  writ  of  distringas  does  not  preclude  him  from 
subsequently  presenting  a  petition  for  a  restraining  order  under 
the  fourth  section  of  the  Act.^  Indeed,  as  we  have  seen,  the  effect 
of  the  writ  of  distringas  is  only  temporary ;  if  the  person  who 
obtains  it  wishes  to  continue  the  restraint  upon  the  transfer,  he 
must  either  obtain  a  restraining  order  under  the  fourth  section, 
or,  by  filing  a  bill  against  the  party  interested  in  the  fund,  obtain 
a  regular  injunction  against  the  Bank  under  the  stat.  40  Geo. 
III.  c.  86. 

By  the  5th  of  the  same  Orders,  it  is  directed,  ^^  That,  upon 
leaving  such  affidavit  as  aforesaid  with  the  patentee  of  the  Sub- 
poena Office,  there  shall  be  paid  to  such  patentee  the  sum  of  one 
shilling  for  filing  such  affidavit,  and  that  within  twenty-four  hours 
from  the  time  when  such  affidavit  shall  be  so  left,  the  said  patentee 
shall  pay  the  said  sum  of  one  shilling  to  the  Clerk  of  the  Affida- 
vits, and  cause  such  affidavit  to  be  filed  and  registered  at  the  office 
of  such  Clerk." 

By  the  6th  Order,  upon  the  sealing  of  such  writ  of  distringas 
the  sum  of  five  shillings  and  sixpence  shall  be  paid  to  the  paten- 
tee of  the  Subpoena  Office,  and  that  out  of  such  sum  the  said 
patentee  shall  pay  the  sum  of  four  shillings  to  the  Accountant- 
General,  to  be  by  him  placed  to  the  credit  of  the  account,  entitled 
*'  the  Suitors'  Fee  Fund  Account." 

The  7th  Order  directs,  that  ^^  For  and  in  respect  of  the  prepar 
ration  and  service  of  such  writ  of  distringas,  and  the  prtBcipe  and 
attendance  in  respect  thereof,  such  costs  shall  be  allowed  as  by  tlie 
rules  and  practice  of  this  Court  are  allowed  for  the  preparation 
and  service  and  attendance  in  respect  of  a  writ  of  stU^posna  to 
answer  a  bill." 

1  1  Ph.  182. 
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Section  III. 
Stop  Orders. 

The  writs  and  orders  hitherto  considered  in  this  Chapter  apply 
to  government  stocks  and  shares  in  public  companies,  but  they  do 
not  extend  to  funds  in  Court  standing  in  the  name  of  the  Account- 
ant-General. 

With  respect  to  funds  of  this  description,  whether  they  are 
standing  to  the  general  credit  of  a  cause,  or  whether  they  have 
been  carried  over  to  any  particular  account,  the  Court,  in  its  own 
jurisdiction,  without  any  statutory  authority,  has  always  exercised 
the  power  of  issuing  what  are  called  Stop  Orders.  Any  person, 
although  not  a  party  to  the  cause  in  which  the  fund  is  standing, 
who  has  become  interested  in  or  entitled  to  any  such  fund,  or  to 
any  share  thereof,  may  apply  by  petition  to  that  Court  to  which 
the  cause  is  attached,  for  an  order  preventing  the  payment  of  the 
fund  in  question  without  notice  to  the  applicant.^  Since  the  15 
&  16  Vict  c.  86,  the  application  should  be  made  by  summons  in 
chambers  if  the  assignor  concurs,  but  not  otherwise. 

The  petition  for  this  purpose  must  show  generally  the  title  of 
the  assignor,  although  it  is  not  absolutely  necessary  that  it  should 
show  the  particular  share  of  the  fund  to  which  he  was  entitled. 

Secondly,  it  must  show  the  assignment  to  the  petitioner.^  These 
facts  should  not  only  be  stated  in  the  petition,  but  the  Court  must 
have  proof  that  they  are  truly  stated.  The  former,  namely,  the 
title  of  the  assignor,  will  usually  appear  from  the  proceedings  and 
records  in  the  cause  ;  where  this  is  not  the  case,  it  must  be  estab- 
lished by  affidavit.'  The  latter,  namely,  the  assignment  to  the 
petitioner,  is  generally  proved  by  the  assignor  either  joining  in  the 
petition,  or  appearing  and  admitting  it ;  when  this  is  not  the  case, 
the  assignment  must  be  proved  in  the  regular  way.^  To  obviate 
the  expense  of  strictly  proving  the  deed,  it  is  not  unusual  for  the 
assignment  to  give  the  assignee  power  to  use  the  name  of  the 
assignor  as  a  co-petitioner, 

*  Hook  V.  Roberts,  12  Jur.  lOS.  Sucb  an  order  was  made  on  the  application 
of  the  assignee  of  the  interest  of  the  sole  next  of  kin  of  a  lunatic.  In  re  Moore, 
1  Mac.  &  Gor.  103 ;  In  re  Figgott,  8  Mac.  &  Gor.  268. 

■  Wood  V.  Vincent,  4  Bisav.  419. 
'  Qaarman  v,  Williams,  5  Beav.  183. 

*  Wood  V.  Vincent,  ubi supra;  Winchelsea  v.  Garrety,  1  Beav.  223. 


1798      WRITS  AND  ORDERS  IN  THE  NATURE  OF  INJUNCTIONS. 

It  was  formerly  necessary,  upon  applications  for  stop  orders, 
that  the  petitioner  should  give  notice  to  all  the  persons  interested 
in  the  fund  ;  for  as  there  was  no  provision  enabling  the  Court  to 
make  the  person  applying  pay  the  costs  consequent  upon  the 
order,  it  was  considered  unjust  that  a  person  should  obtain  an 
order  afiecting  another  party's  fund  in  his  absence.^  To  prevent 
the  necessity  of  serving  so  many  persons  upon  a  petition  of  this 
kind,  a  General  Order  was  issued  on  the  8d  of  April,  1841,  which 
directs,  ^^  That  in  all  cases  where  any  stocks  or  funds  are  or  shall 
be  standing  in  the  name  of  the  Accountant-General  of  the  Court 
to  the  general  credit  of  any  cause,  or  to  the  account  of  any  class  or 
classes  of  persons,  and  an  order  shall  be  made  to  prevent  the 
transfer  or  payment  of  such  stocks  or  funds,  or  any  part  thereof, 
without  notice  to  the  assignee  of  any  person  or  persons  entitled  ia 
expectancy  or  otherwise  to  any  share  or  portion  of  such  stocks  or 
funds,  the  person  or  persons  by  whom  any  such  order  shall  be 
obtained,  or  the  shares  of  such  stocks  or  funds  affected  by  such 
order,  shall,  at  the  discretion  of  the  Court,  be  liable  to  pay  any 
c6st8,  charges  and  expenses,  which,  by  reason  of  any  such  order 
having  been  obtained,  shall  be  occasioned  to  any  party  to  the 
cause,  or  any  person  interested  in  any  such  stocks  or  funds ;  and 
henceforward,  any  person  presenting  a  petition  for  any  such  order 
as  aforesaid  shall  not  be  required  to  serve  such  petition  upon  the 
parties  to  the  cause,  or  upon  the  persons  interested  in  parts  of  the 
stocks  or  funds  not  sought  to  be  affected  by  any  such  order." 

This  Order,  although  it  dispenses  with  the  necessity  of  persons 
being  served  with  the  petition  merely  because  they  are  interested 
in  the  fund,  or  parties  to  the  cause,  yet  does  not  do  away  with  the 
necessity  of  the  assignment  being  proved,  so  that  the  assignor 
must  still  be  served  with  a  petition  presented  by  the  assignee 
alone.^  ,  Tlie  order  as  now  drawn  up  by  the  registrars  is  prefaced 
by  a  submission  on  the  part  of  the  assignee,  to  be  bound  by  the 
General  Order  of  1841.« 

.  When  the  order  has  been  passed  and  entered,  it  must  be  deliv- 
ered at  the  Accountant-General's  office.  The  effect  of  it  is,  that 
the  fund  to  which  it  applies  cannot  be  paid  until  either  it  is  direct- 
ly discharged,  or  until  some  order  is  made  expressly  directing  pay- 

^  Day  V,  Croft,  4  Beav.  S4  ;  Trezevant  v,  Frazer,  8  Beair.  2S8. 
*  Paraons  v.  Groome,  4  Beav.  521. 
'  2  Beav.  xL 
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ment  notwiUistanding  the  previous  stop  order.  A  partj  who  has 
obtained  a  stop  order  may  appear  at  the  hearing  of  the  cause  for 
further  directions,  or  upon  a  petition  being  presented  for  payment 
of  the  fund  to  the  party  in  the  cause  who  claims  it.  The  Court 
can  then  either  discharge  the  stop  order,  or  direct  payment  to  the 
person  who  has  obtained  it,  according  to  what  appear  to  be  the 
rights  of  the  parties. 

We  have  before  seen,^  that  a  judgment  creditor  is  enabled,  un- 
der the  1  &  2  Vict.  c.  110,  s.  14,  to  obtain  from  a  Judge  of  one  of 
the  Superior  Courts  an  order  charging  government  stock  or  shares 
of  public  companies  belonging  to  the  debtor.  It  has  been  deter- 
mined, that  this  order  can  only  be  made  by  a  Judge  at  Common 
Law,  and  not  by  a  Judge  in  Equity  ;  ^  but  this  seems  at  variance 
with  the  cases  cited  below.^  At  first  some  doubt  was  entertained 
whether  such  an  order  could  be  made  as  to  funds  standing  in  the 
name  of  the  Accountant-General.  A  second  Act,  3  &  4  Vict, 
c.  82,  has  made  it  clear  that  such  funds  may  be  so  charged.  When 
a  charging  order  of  this  kind  has  been  made,  a  Court  of  Equity 
will  direct  a  stop  order  as  auxiliary  to  such  a  charge ;  ^  and  notice 
to  the  Accountant-General  of  an  assignment  of  funds  in  his  hands 
is  of  no  avail  against  a  stop  order  afterwards  obtained  by  a  subse- 
quent purchaser  without  notice.'^  And  even  where  such  a  charg- 
ing order  had  not  been  made,  but  where  the  creditor  had  caused 
a  writ  oi  fieri  facias  to  issue,  the  Court  has  stopped,  at  the  in- 
stance of  the  creditor,  payment  of  funds  in  Court  to  the  debtor.® 
It  seems  also  that  where  a  judgment  creditor  has  obtained  a  charg- 
ing order  under  the  statute,  he  may  sustain  a  suit  for  the  imme- 

• 

diate  protection  of  the  interest  he  has  acquired  by  his  judgment, 
notwithstanding  the  six  months  mentioned  in  the  statute  have  not 
expired.'^  He  cannot,  however,  upon  petition,  obtain  payment  of 
the  fund  to  which  the  order  has  been  applied,  although  the  Court 
will  grant  him  a  stop  order.^    It  appears  that  an  equitable  assign- 

^  Ante,  p.  1052. 

'  Hulkefl  V.  Day,  10  Sim.  41. 

*  Stanley  v.  Bond,  7  Beav.  386 ;  Westby  v.  Westby,  5  De  G.  &  Sm.  516. 

*  Ilulkes  V,  Day,  libi  supra ;  Watts  v.  Jefferyes,  8  Mac.  &  Gor.  S72. 

*  Warburton  v.  Hill,  Kay,  470,  in  which  case  much  information  will  be  found  on 
ihe  subject  of  charging  and  stop  ordera  generally. 

*  Robinson  v.  Wood,  5  Beav.  S8S. 

'  Bristed  V.  Wilkins,  8  Hare,  28^;  Beece  v.  Taylor,  5  De  G.  &  Sm.  480. 

*  Whitfield  V.  Frickett,  13  SinL  259 ;  Watts  v.  Jefferyes,  8  M.  &  G.  872. 


1800  OF  THE  WRIT  OF  N£  EXEAT  BE6N0. 

xnent  of  a  trust  fund  completed  by  notice  to  the  trustees,  will  hare 
priority  over  a  judgment-creditor  of  the  assignor,  who,  subse- 
quently to  the  assignment  and  after  the  fund  had  been  paid  into 
Court,  has  obtained  a  charging  order.^ 


CHAPTER   XL. 

OP  THE  WRIT  OP  NE  EXEAT  REGNO.* 

Section  I.  —  In  what  Cases  issued.^ 

A  Ne  exeat  Regno  is  a  writ  which  issues  to  restrain  a  person 
from  going  out  of  the  kingdom,  without  the  king's  license  or  the 
leave  of  this  Court.  It  is  a  high  prerogative  writ,  which  was  origi- 
nally applicable  to  purposes  of  state  only,  but  was  afterwards  ex- 
tended to  private  transactions.^ 

*  ^^  It  is  mostly  used  where  a  suit  is  commenced  in  this  Court 
against  a  man,  and  he,  designing  to  defeat  the  other  of  his  just 
demand,  or  to  avoid  the  justice  and  equity  of  this  Court,  is  about 
to  go  beyond  sea,  so  that  the  duty  will  be  endangered  if  he  goes."  ^ 

^  Brearcliff  v.  Dorrington,  4  De  G.  &  Sm.  122 ;  and  see  as  to  real  estate.  Lane 
v.  Jackson,  20  Beav.  535. 

'  For  the  hbtoiy  and  uses  of  this  writ,  see  2  Story  £q.  Jur.  §  1465  to  f  1475. 
For  form  of  order  for  writ  to  issue,  see  2  Seton  Dec.  (8  £ng.  ed.)  959. 

*  For  cases  showing  under  what  circumstances  this  writ  will  be  granted  in  dif- 
ferent States,  see  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  577,  note  (a) ;  Virginia,  Rhodes 
V.  Cousins,  6  Rand.  18S ;  Alabama^  Lucas  v.  Hickman,  2  Stew.  11 ;  North  Caro^ 
Ztna,  Edwards  v.  Massey,  1  Hawks,  859  ;  South  Carolina^  Nickson  v.  Richardson, 
4  Desaus.  108 ;  DeCarriere  v,  DeCalonne,  4  Sumner's  Yesey,  478,  note  (a),  by 
Mr.  Sumner,  and  for  the  English  cases  see  Mr.  Hovenden's  note,  ib.  592,  New 
York,  The  writ  of  ne  exeat  is  not  abolished  by  the  New  Yoric  Code  of  Procedure, 
as  a  provisional  remedy.  Forrest  v.  Forrest,  10  Barb.  Sup.  Ct.  46.  Nor  is  the 
power  of  the  Supreme  Court  to  issue  the  writ  impaired  or  affected  by  the  pro- 
visions of  the  Code.    Bushnell  v,  Bushnell,  15  Barb.  899. 

^  Jackson  v.  Petrie,  10  Yes.  164. 

*  Prac.  Reg.  289.  This  writ  has  now  become  an  ordinary  process  of  Courts  of 
Equity ;  and  it  is  as  much  a  writ  of  right  as  any  other  process  used  in  the  admin- 
istration  of  justice.  It  must  be  granted  when  a  proper  case  is  presented.  Glea- 
son  V.  Bisby,  1  Clarke,  551 ;  Gibert  v.  Colt,  1  Hopk.  499 ;  Mitehell  v.  Bunch,  2 
Paige,  606  ;  Porter  v.  Spencer,  2  John.  Ch.  l69 ;  Rice  v.  Hale,  5  Cush.  242.  It 
is  resorted  to  merely  for  the  purpose  of  obtaining  equitable  bail.    Mitehell  v. 
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A  ne  exeat  regno  issues  only  where  the  claim  upon  the  party 
going  abroad  is  equitable,  and  it  has  never  been  granted  upon  a 
mere  demand  at  Law  for  money ;  ^^  for  there/'  the  old  practice 
was,  ^^  the  defendant  may  be  arrested,  and  obliged  to  give  bail, 
who  will  be  liable,  unless  they  surrender  him,  and  he  may  be  as 
easily  taken  by  that  process  as  on  a  ne  exeat  regno,"  ^ 

Bancb,  ubi  supra.  WheneTer  the  defendant  intends  leaving  the  State,  the  plain- 
tiff, upon  producing  evidence  of  such  intention,  and  of  his  equitable  claims  against 
the  defendant,  has  a  right  to  this  equitable  bail.  lb.  The  only  proper  use  of 
this  writ  is  to  detain  the  person  of  the  defendant  to  respond  to  the  decree  of  the 
Court ;  and  when  the  cause  of  action  is  such,  that  the  person  of  the  defendant 
cannot  be  touched  under  the  decree,  either  by  execution  or  attachment,  the  writ 
will  not  issue.  Gleason  v.  Bisby,  1  Clarke,  551.  See  Johnson  v.  Clendenin,  5 
Gill  &  John.  463.  In  Rice  V.  Hale,  5  Cush.  244,  Shaw  C.  J.  said,  ^*  It  is  a  mis- 
take to  suppose,  that  to  obtain  security  of  the  debt  is  the  only  reason  why  the 
writ  should  issue.  It  cannot  issue  unless  a  debt  is  due,  but  having  issued,  the 
defendant  will  be  held  to  comply  with  the  decree  of  the  Court  and  the  justice  of 
the  case.  Johnson  t;.  Clendenin,  6  Gill  &  John.  463  ;  2  Story  £q.  Jur.  §  1473  ; 
Atkinson  v.  Leonard,  3  Bro.  C.  C.  218.  He  may  thus  be  compelled  to  make  a 
confession,  to  execute  releases  and  discharges,  and  to  do  many  things  in  the  pro- 
gress of  the  cause,  from  the  benefit  of  which  the  plaintiffs  will  be  debarred  if  he  Is 
discharged  on  this  "  [the  poor  debtor's]  "  oath." 

^  Per  Lord  Hardwicke,  in  Feame  v.  Lisle,  Amb.  75;  see,  also,  Brocker  v, 
Hamilton,  1  Dick.  154 ;  Grimes  v»  Stritho,  2  Dick.  469 ;  Ex  parte  Duucombe, 

2  Dick.  503;  Crosley  v.  Marriott,  ibid.  609;  Ex  parte  Brunker,  3  P.  Wms. 
314;  Anon.  2  Atk.  210;  S.  C.  sub  nom.  King  v.  Smith,  1  Dick.  82;  Anon. 
1  Bro.  C.  C.  376;  Atkinson  v,  Leonard,  3  Bro.  C.  C.  218;  Hannahan  v. 
Nichols,  17  Georgia,  77.  The  writ  of  ne  exeat  will  not  in  general  be  granted, 
except  in  cases  of  equitable  debts  or  claims  not  recoverable  at  Law.  Atkin- 
son V.  Leonard,  3  Bro.  C.  C.  (Perkin's  ed.)  223,  note  (a) ;  2  Story  £q.  Jur. 
§  1 740  et  seq, ;  Seymour  v.  Hazard,  1  John.  Ch.  1 ;  Smedburg  v.  Mark,  6 
John.  Ch.  138;  Porter  v.  Spencer,  2  John.  Ch.  169,  170;  Mitchell  v.  Bunch,  2 
Paige,  606 ;  Brown  v.  Haff,  5  Paige,  235 ;  De  Rivafinoli  v.  Corsetti,  4  Paige,  264  ; 
Nixon  V.  Richardson,  4  Desaus.  108  ;  Cox  v.  Scott,  6  Har.  &  John.  384  ;  Palmer 
9.  Van  Doren,  2  £dw.  Ch.  425  ;  Gleason  v.  Bisby,  1  Clarke,  551 ;  Rhodes  v.  Cous- 
ins, 6  Rand.  188;  Lucas  v.  Hickman,  2  Stew.  11 ;  Rico  v.  Uale,  5  Cush.  241. 
In  North  Carolina  the  rule  of  granting  a  ne  exeat  only  in  cases  of  equitable  de- 
mands, applies  where  money,  not  property,  is  the  subject  in  controversy.  Edwards 
V,  MiMejf  1  Hawks,  352.  The  exceptions  to  this  rule,  that  this  writ  lies  only  in 
cases  of  equitable  demands,  as  stated  by  Mr.  Justice  Story,  are  —  1st,  alimony ; 
2d,  cases  of  account.    2  Story  Eq.  Jur.  §  1471  - 1473.    See  Atkinson  v.  Leonard, 

3  Bro.  C.  C.  (Perkins's  ed.)  223,  note  (a).  In  these  two  cases.  Courts  of  Law 
and  of  Equity  have  concurrent  jurisdiction.  Atkinson  v,  Leonard,  M  supra; 
Rhodes  v.  Cousins,  6  Rand.  188 ;  Mitchell  v.  Bunch,  2  Paige,  606 ;  Nixon  v.  Rich- 
ardson, 4  Desaus.  108.  The  act  to  abolish  imprisonment  for  debt  in  New  York 
has  not  deprived  the  Court  of  Chancery  of  the  power  to  issue  a  writ  of  ne  eavo/, 
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The  only  exception  to  the  rale,  which  requires  the  demand  to 
be  equitable,  is  in  the  instance  of  alimony  decreed  by  the  Spiritual 
Court,  in  which  case,  as  the  Spiritual  Court  never  could  take  bail, 
this  Court  has  lent  its  assistance  to  the  woman.^ 

It  is,  however,  only  where  there  has  been  an  actual  decree  for 
alimony  that  this  Court  will  issue  the  writ,  and  it  has  refused  to 
do  so  upon  the  mere  allegation  that  the  plaintiff  was  suing  her 
husband  in  the  Ecclesiastical  Court,  if  she  had  not  obtained  a  de- 
cree ;  ^  and  it  seems  that,  even  where  there  has  been  a  decree  for 
alimony,  the  writ  will  not  issue  pending  an  appeal  from  it  by  the 
husband.^  Nor  will  it  be  issued  for  interim  alimony,  granted  pen- 
dente lite  J  before  a  decree ;  ^  nor  for  any  other  sum  than  that  which 
is  actually  due  for  the  alimony  and  costs.^ 

With  reference  to  what  will  be  considered  as  such  an  equitable 
demand  as  may  be  the  foundation  for  a  ne  exeat  regno^  it  is  to  be 
noticed,  that,  wherever  a  party  has  a  claim  against  another,  which 
he  can  only  enforce  in  a  Court  of  Equity,  the  Court  will  issue  the 
writ ;  therefore,  where  a  man  had  executed  a  bond  to  the  trustees 
of  his  marriage  settlement,  a  party,  beneficially  interested  in  the 
money  secured  by  it,  was  allowed  to  have  a  ne  exeat  regno  against 
the  obligor.^  The  same  principle  was  afterwards  acted  upon  by 
Lord  Eldon,  in  Grant  v,  Grant.*^  It  is,  however,  to  be  observed, 
that,  in  a  case  where  a  bill  was  filed  by  a  residuary  legatee  against 

in  cases  of  equitable  cognizance,  where  sach  writ  would  have  been  allowed  pre- 
vious to  the  passage  of  that  act.  Brown  v»  HaflT,  5  Paige,  285.  See  Ashworth  v. 
Wrigley,  1  Paige,  801.  As  to  the  demands  on  which  this  writ  is  granted  see 
DeCarriere  v.  DeCalonne,  4  Sumner's  Vesey,  577,  592,  Mr.  Hovenden's  notes; 
Atkinson  v.  Leonard,  3  Bro.  C.  C.  (Perkins's  ed.)  21S  to  224,  notes;  Russell  v. 
Asbby,  5  Sumner's  Vesey,  98,  note  (a). 

^  Peame  v.  Lisle,  Amb.  75 ;  Smithson's  Case,  2  Vent.  845 ;  Read  v.  Read,  1 
Ch.  Ca.  115;  Anon.  2  Atk.  210;  £z  j^ar/tf  Whitmore,  1  Dick.  148;  Head  r. 
Head,  8  Atk.  295 ;  Shafloe  v.  Shaftoe,  7  Yes.  171 ;  Dawson  v,  Dawson,  ibid.  178 ; 
Haffey  v.  Haffey,  14  Ves.  261. 

'  Shaftoe  v.  Shaftoe,  7  Yes.  171 ;  Coglar  v,  Coglar,  1  Yes.  jr.  95.  But  in  New 
York,  a  writ  of  ne  exeat  may  be  granted  prior  to  any  decree  for  alimony.  Den- 
ton V.  Denton,  1  John.  Ch.  864,  441.  So  in  New  Jersey,  Yule  v.  Yule,  2  Stockt. 
Ch.  (N.  J.)  188.  • 

•  Street  v.  Street,  1  T.  &  R.  822. 

♦  Ibid.  • 

*  Shaftoe  v.  Shaftoe,  uhi  supra;  Dawson  v.  Dawson,  M  supra  ;  Haffey  v,  Haffey, 
ubi  supra. 

*  Leake  v,  Leake,  1  J.  &.  W.  605. 
'  8  Russ.  599. 
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the  executor  and  a  debtor  to  the  estate,  stating  that,  bj  collusion 
between  them,  the  defendant  was  suffered  to  remain  unpaid,  and 
that  the  debtor  was  about  to  leave  the  country,  Lord  Eldon  re- 
fused the  application  for  a  ne  exeat  regno^  saying  he  did  not  know 
any  instance  where  it  had  been  done.^  It  is  to  be  recollected,  that 
the  foundation  of  the  equity  in  this  case  was  the  collusion,  alleged 
in  the  bill,  between  the  executor  and  the  debtor ;  the  decision, 
therefore,  was  probably  governed  by  the  principle  laid  down  by 
him  in  a  case,  mentioned  by  Mr.  Beames  in  his  Treatise  upon  the 
Writ  of  Ne  exeat  Regno^  in  which  the  plaintiff  filed  his  bill  on 
the  ground  of  fraud,  stating  a  large  balance  to  be  due  to  him  from 
the  defendant ;  and  the  writ  was  refused  by  Lord  Eldon,  who  said 
—  ^^  Here  I  am  called  upon  to  grant  the  writ  in  a  case  of  alleged 
fraud,  and  that,  by  the  fraudulent  conduct  of  the  defendant,  such 
a  sum  will  be  due  ;  this  is  going  further  than  the  Court  ever  has 
gone."  • 

The  Court  has  also  I'efused  to  grant  the  writ  to  assist  process  of 
contempt,  by  which  payment  of  costs  is  enforced,^  although  it  has 
been  granted  for  that  purpose  in  Ireland.^  It  seems,  however, 
that  where,  upon  the  taxation  of  a  solicitor's  bill,  he  appears  to 
have  been  over-paid,  the  Court  will  grant  a  ne  exeat  to  prevent 
his  going  abroad,  and  that  without  requiring  a  bill  to  be  pre- 
viously  filed.' 

It  is  to  be  observed,  in  this  place,  that,  although  the  Court  will 
not  grant  a  ne  exeat  regno  where  the  demand  is  at  Law,  it  will 
not  refuse  it  merely  because  the  plaintiff  might  have  relief  at  Law, 
if  the  case  be  one  in  which  the  Court  of  Chancery  has  a  concur- 
rent jurisdiction,^  as  in  the  case  of  a  suit  for  an  account.^ 

>  Gravefl  v.  Griffith,  IJ.  &  W.  646. 

'  Beames  on  Ne  exeats  p.  56. 

'  See  also  Jackson  v.  Petrie,  10  Yes.  165.    [Sumner's  ed.  notes.] 

*  Goodman  v.  Sayers,  5  Mad.  471. 

*  Stewart  v.  Stewart,  1  B.  &  B.  78. 

*  hofyd  V.  Cardy,  Free,  in  Ch.  171 ;  but  see  Ex  parte  Brunker,  3  P.  Wms.  312. 
'  See  Lucas  v.  Hickman,  2  Stew.  11. 

*  Jones  V.  Alephnn,  16  Yes.  470;  and  see  Jones  v.  Sampson,  8  Yes.  593;  Rus- 
tel  V.  Ashy,  5  Yes.  96,  Sumner's  ed.  98,  note  (a) ;  Amsinck  o.  Barklay,  8  Yes. 
597;  Hannay  v.  M'Entire,  11  Yes.  55  ;  Howden  t^.  Bogers,  1  Y.  &  B.  129;  Dick 
V.  Swinton,  ibid.  371;  2  Story  £q.  Jur.  §  1471,  1473;  Atkinson  v.  Leonard, 
3  Bro.  C.  C.  (Perkins's  ed.)  223,  note  (a);  Rhodes  v.  Cousins,  6  Band.  188; 
Mitchell  0.  Bunch,  2  Paige,  606 ;  Nixon  v.  Richardson,  4  Desaus.  108. 


1804  OF  THE  WRIT  OF  NE  EXEAT  BEGNO. 

So  also  the  Court  will  grant  the  writ  upon  a  bill  to  recover  the 
amount  due  upon  a  bond  which  has  been  lost,  although,  by  the 
present  practice  of  the  Courts  of  Law,  a  plaintiff  may  now  declare 
upon  a  lost  bond,  which  he  could  not  do  formerly  ;  for  the  Court 
of  Chancery  does  not  consider,  that  the  circumstance  of  a  Court 
of  Common  Law  having  by  an  extension  of  its  rules  acquired  a 
concurrent  jurisdiction  is  sufficient  to  defeat  its  jurisdiction  in 
Equity.^ 

The  same  principle  will  also  extend  to  cases  of  specific  perform- 
ance, for  although  in  such  cases  the  vendor  may  have  a  right  to 
proceed  at  Law  for  the  recovery  of  his  purchase-money,  yet,  as 
Equity  has  a  concurrent  jurisdiction  in  such  matters,  a  ne  exeat 
will  be  issued  to  restrain  the  vendor  from  going  abroad  till  he  has 
given  security  for  the  amount  of  his  purchase-money.^  It  is  to  be 
observed,  however,  that  there  appears  to  have  been  some  doubt 
whether,  in  cases  of  this  description,  the  Court  will  grant  the 
writ,  before  there  has  been  some  decree  establishing  the  plaintiff's 
right  to  a  specific  performance  ;  at  any  rate  the  writ  will  not  be 
granted  unless  the  Court  can  make  it  out  to  be  quite  clear  tliat 
there  must  be  a  specific  performance.^ 

In  a  case  before  Lord  Brougham,  an  attempt  was  made  to  ex- 
tend the  principle  to  a  suit  for  the  specific  performance  of  a  cove- 
nant to  indemnify.^ 

The  case  was  principally  argued  upon  the  question,  whether  a 
party  entitled,  by  agreement,  to  satisfaction  by  way  of  damages  for 
the  non-performance  of  the  agreement,  can  come  into  Equity  to 
enforce  that  satisfaction ;  and  it  appears  that  the  right  to  such 
relief  is  extremely  doubtful,  and  therefore,  although  where  the 
equity  is  clear,  but  the  facts  are  in  dispute,  the  writ  may  be  sus- 

*  Atkinson  v.  Leonard,  8  Bro.  C.  C.  218. 

«  Boehm  v.  Wood,  T.  &  R  332,  334;  see,  also,  Raynes  v.  Wyse,  2  Mer.  472, 
and  Goodwin  v.  Clarke,  2  Dick.  497  (which,  however,  appears  not  to  have  been 
rightly  decided),  see  T.  &  R.  345. 

*  See  Brown  v,  Haff,  5  Paige,  285.  This  writ  will  not  be  granted  in  a  suit  for 
a  specific  performance,  unless  the  claim  of  the  plaintiff  is  a  demand  for  money. 
Gibbs  V.  Meraud,  2  Edw.  Ch.  482.  See  Cowdin  v.  Cram,  3  Edw.  Ch.  231 ;  De 
Rivafinoli  v.  Corsetti,  4  Paige,  264. 

*  Jenkins  v,  Parkinson,  2  M.  &  K.  5.  To  sustain  this  writ  sufficient  equity 
must  appear  on  the  face  of  the  bill.  Mere  apprehension  that  the  defendant  will 
misapply  funds  in  his  hands,  or  abuse  his  trust,  is  not  sufficient.  Woodward  v. 
Schatzell,  3  John.  Ch.  412. 
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tained,^  yet  that  where  the  equity  is  matter  of  grave  doubt,  the 
plaintiff,  however  specific  his  allegation  may  be,  cannot,  generally 
speaking,  have  the  writ. 

The  Court  has  never  been  in  the  habit  of  granting  the  writ 
when  the  party  had  been  arrested  or  held  to  bail  at  Law,  or  when 
he  could  be  arrested  ;  but,  on  the  other  hand,  it  will  not,  after  the 
writ  has  been  discharged  in  Equity,  interfere  to  direct  the  party 
to  be  discharged  from  a  subsequent  arrest  at  Law  for  the  same 
demand,  but  will  leave  it  to  the  Court  of  Law  to  determine 
whether,  under  the  circumstances,  the  Common  Law  process 
ought  to  be  made  available.' 

In  order  to  authorize  the  issue  of  a  ne  ezeai  regno ^  the  demand 
must  not  only  be  equitable,  but  it  must  be  a  pecuniary  demand  ;  ^ 
therefore  the  Court  has  refused  to  grant  the  writ  upon  a  bill 
to  enforce  an  agreement  by  which  the  defendant  had  under- 
taken to  give  the  plaintiff  a  bill  of  exchange  as  a  security  for  a 
demand.^ 

And  the  demand  must  not  only  be  pecuniary,  but  it  must  be 
actually  due.^  The  writ  will  not  be  issued  in  respect  of  a  contin- 
gent  claim ;  therefore  where  it  was  nothing  more  than  the  demand 
of  a  wife  against  her  husband,  by  virtue  of  a  marriage  agreement, 
in  which  the  defendant  obliged  himself  to  secure  1,700/.  out  of 
his  estate,  for  his  wife,  as  a  provision,  in  case  she  survived  him, 
Lord  Hardwicke  refused  the  application,  as  the  contingency  was 

*  In  Hampton  v.  Pool,  2S  Greorgia,  514,  it  was  held,  that  a  person,  holding  a 
covenant  of  warranty,  pending  a  suit  against  him  for  the  premises,  may  have  a 
ne  exeat  against  his  warrantor. 

'  Walker  v.  Christian,  7  Sim.  867. 

*  See  Gibbs  v,  Meraud,  2  £dw.  Ch.  4S2 ;  Cowdin  v.  Cram,  S  Edw.  Ch.  281 ;  De 
Rivafinoli  o.  Corsetti,  4  Paige,  264. 

*  Blaydes  v.  Calvert,  2  J.  &  W.  211. 

*  Whitehoase  v.  Partridge,  8  Swanst.  865,  877.  The  debt,  for  which  this  writ 
will  be  issued,  must  be  certain  in  its  nature,  and  actually  payable  and  not  contin- 
gent 2  Story  £q.  Jur.  §  1474 ;  Sherman  v.  Sherman,  8  Bro.  C.  C.  (Perkins's  ed.) 
870,  notes.  It  will  not  lie,  therefore,  where  the  demand  is  of  a  general  unliqui- 
dated nature,  or  is  in  the  nature  of  damages.  2  Story  £q.  Jur.  §  1474 ;  Gibbs  v. 
Meraud,  2  £dw.  Ch.  482.  There  must  be  a  debt  existing  at  the  time,  and  so  far 
mature,  that  present  payment  or  performance  can  rightfully  be  demanded.  Glea- 
son  9.  Bisby,  1  Clarke,  551 ;  Rhodes  v.  Cousins,  6  Rand.  188;  Cox  v.  Scott,  5 
Harr.  &  John.  884 ;  De  Rivafinoli  v.  Corsetti,  4  Paige,  264 ;  Seymour  v.  Haz- 
ard, 1  John.  Ch.  1 ;  Brown  v.  Haff,  5  Paige,  285;  2  Story  £q.  Jur.  §  1474; 
Porter  v.  Spencer,  2  John.  Ch.  169. 
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one  which  might  never  happen.^  But  even  where  the  debt  becom- 
ing due  does  not  depend  upon  a  contingency,  but  is  certain  though 
future,  the  writ  cannot  be  granted.  The  fact  is,  that,  to  entitle 
the  plaintiff  to  the  writ,  he  must  be  in  a  situation  either  to  swear 
positively  that  so  much  is  actually  due,^  or  in  some  other  manner 
to  point  out  to  the  Court  the  sum  to  be  marked  on  the  writ ;  ^ 
upon  which  principle  it  is,  that,  in  cases  of  alimony,  the  writ  has, 
as  we  have  seen,  been  strictly  confined  to  the  arrears  of  alimony 
actually  due,  and  costs.*  The  only  exception  to  the  rule,  which 
requires  that  the  plaintiff  should  be  in  a  situation  to  swear  posi- 
tively that  a  certain  sum  of  money  is  due,  is  in  the  case  of  a  suit 
for  an  account,  in  which  it  will  be  sufficient,  if  the  plaintiff  can 
swear,  that,  according  to  the  best  of  his  belief  j  any  particular  sum, 
at  the  leasts  would  be  found  justly  due  to  him  upon  a  balance,  if 
the  account  were  taken. ^ 

This  writ  was  originally  applied  to  persons  domiciled  in  this 
country,  "  but  for  a  long  course  of  years  it  has  been  settled,  that, 

*  Anon.  1  Atk.  621 ;  and  see  Lord  Eldon's  observations  in  Whitehoase  v.  Par- 
tridge, 8  Swanst.  375. 

'  Rico  V.  Gualtier,  3  Atk.  501 ;  Anon.  1  Bro.  C.  C.  376 ;  Shermam  v.  Shermam, 
3  Bro.  C.  C.  370,  [Perkins's  ed.  notes  a  &  6] ;  see,  also,  Butler  r.  Butler,  cited  in 
Beames  on  Ne  ex.  p.  52. 

*  Boehm  v.  Wood,  T.  &  R.  832. 

*  Ante,  p.  1802. 

*  Rico  V.  Gualtier,  ubi supra;  Butler  v,  Butler,  ubisupra;  Jackson  v.  Petrie, 
10  Yes.  165.  The  plaintiff,  even  in  a  matter  of  account,  must  swear  positively 
to  a  debt  or  balance  due  to  him,  but  he  need  swear  only  according  to  his  belief 
as  to  the  amount.  Thome  v.  Halsey,  7  John.  Ch.  189.  See  Gernoe  v,  Boccaline^ 
2  Wash.  C.  C.  130;  Gibert  p.  Colt,  1  Hopk.  600;  Denton  v.  Denton,  1  John. 
Ch.  441.  If  the  plaintiff  swears  that  so  much  is  due  upon  an  account,  without 
entering  into  any  explanation,  that  is  sufficient;  but  if  he  swears  that  so  much  is 
due,  and  then  explains  how  it  arises,  and,  in  making  out  the  account,  it  appears 
that  such  sum  is  not  due,  he  cannot  have  the  writ.  Flack  v.  Holme,  1  Jac.  & 
Walk.  407,  408. 

In  Rice  v*.  Hale,  5  Cush.  241,  Shaw  C.  J.  said :  "  We  think  the  writ  is  not 
grantable,  when  the  account  is  open  and  unliquidated,  although  the  plaintiff  states 
in  his  affidavit  that  a  certain  sum  is  due.  Such  an  allegation,  although  in  terms 
the  statement  of  a  fact,  that  is,  of  the  defendant's  actual  indebtedness,  must  never- 
theless be  qualified  by  the  subject-matter  to  which  it  relates ;  and  where  it  re- 
lates to  a  long  unliquidated  account,  or  to  facts  which  are  fiiture  and  contingent, 
it  can  amount  to  nothing  more  than  a  strong  declaration  of  a  confident  expecta- 
tion or  belief,  and  is  not  a  sufficient  ground  for  issuing  the  writ,  unless  it  is  ac- 
companied and  supported  by  proper  accounts  or  documents.*' 
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if  a  man  lives  in  Scotland  ^  or  Ireland,^  or  in  our  colonies,^  or  in 
other  parts  of  our  dominions,  yet,  if,  being  a  debtor,  he  comes 
here,  and  the  party  who  is  his  creditor  can  pledge  his  oath  that  he 
is  such  a  debtor,  if  it  is  a  legal  debt,  he  may  be  held  to  bail,  and 
if  it  is  an  equitable  debt,  this  writ  of  ne  exeat  regno  may  issue 
against  him,  although  he  comes  here  for  a  particular  purpose  only, 
and  intends  to  return  immediately.^ 

Upon  this  principle  the  Court  acted  in  Atkinson  v,  Leonard,^ 
where  it  granted  the  writ  at  the  instance  of  an  inhabitant  of  one 
West  India  colony  against  an  inhabitant  of  another,  who  was  only 
here  for  a  casual  purpose.  It  is  to  be  remarked  that,  in  the  above 
case,  the  debt  was  contracted  in  the  colony,  and  might  have  been 
recovered  in  the  Courts  there,  according  to  the  law  of  this  coun- 
try which  was  then  in  force ;  and  it  appears  clear  that  a  writ  of  ne 
exeat  may  issue  against  any  defendant  whose  residence  is  out  of 
England,  in  respect  of  a  debt  contracted  abroad  and  recoverable 
there.^ 

It  seems  also,  that  the  writ  will  be  granted  where  the  plaintiff  is 
an  Englishman  and  the  defendant  a  foreigner ;  '*  but  whether  it 
can  be  granted  where  the  plaintiff  and  defendant  are  both  foreign- 
ers and  the  debt  was  contracted  in  their  own  country,  appears  to 
be  doubtful ;  ^  although  if  the  question  is  between  two  foreigners, 
but  the  subject-matter  has  arisen  in  this  country,  the  writ  will  be 
granted.^ 

^  Mackintosh  v.  Ogilvie,  1  Dick.  119 ;  Done*s  Case,  1  F.  Wms.  263.  As  to  the 
form  of  the  recognizance  in  such  case,  see  post. 

*  Howden  v,  Rogers,  1  V.  &  B.  129 ;  but  see  Bernal  v.  The  Marquis  of  Done- 
gal, 1 1  Ves.  49,  where  it  was  refused  on  the  ground  of  parliamentary  privilege, 
the  defendant  being  a  representative  in  Parliament  of  an  Irish  borough. 

■  Per  Lord  Eldon,  in  Flack  v.  Holme,  IJ.  &  W.  41S. 

*  It  is  not  necessary  that  the  defendant  should  be  actually  in  the  State  when 
the  writ  of  ne  exeat  is  applied  for.     Parker  v.  Parker,  1  Beasley  (N.  J.)  105. 

*  S  Bra  C.  C.  218. 

*  Howden  v.  Rogers,  1  Y.  &  B.  129. 

»  Flack  V.  Holm,  IJ.  &  W.  415 ;  Parker  v.  Parker,  1  Beasley  (N.  J.)  105. 

*  Flack  V.  Holm,  1  J.  &  W.  415 ;  and  see  Talleyrand  v.  Boulanger,  cited  ibid. 
417,  and  4  Yes.  587. 

*  De  Carriere  v.  De  Calonne,  4  Yes.  577.  A  writ  of  n«  exeat  may  issue  against 
a  foreigner  or  citizen  of  another  State,  and  on  demands  arising  abroad.  Mitchell 
V.  Bunch,  2  Paige,  606  ;  Gibert  v.  Colt,  1  Hopk.  500.  Upon  a  bill  fifed  against 
a  foreign  executor  or  administrator,  to  compel  him  to  account  for  trust  funds 
which  he  has  received  abroad  and  brought  with  him  into  the  State,  if  he  is  about 
to  depart  and  go  beyond  the  bounds  of  the  State,  he  may  be  arrested  on  a  ne  exeai 
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It  may  be  observed  here,  that,  in  AtkiDSQn  v.  Leonard,^  the 
plaintiff  was  resident  in  the  Island  of  Antigua,  but  no  objection 
was  taken  to  the  writ  because  of  the  plaintiff's  residence  out  of 
the  jurisdiction  of  the  Court ;  in  Hyde  v,  Whitfield,*  however, 
Lord  Eldon  appears  to  have  considered  the  circumstance  of  the 
plaintiff's  being  a  resident  in  Scotland,  a  decided  ground  of  objec- 
tion to  the  writ ;  and,  in  Smith  v.  Nethersole,'  Lord  Brougham 
discharged  a  writ  of  ne  exeat  regno^  which  had  been  issued  at  the 
instance  of  a  plaintiff  who  was  resident  in  Jamaica,  against  a  de- 
fendant who  was  resident  in  the  same  colony,  on  the  ground  that 
the  plaintiff  resided  abroad,  and  that  his  visit  to  this  country  was 
colorable  and  temporary  only.  And  the  same  rule  has  been  acted 
upon  by  Sir  L.  Shadwell  in  subsequent  cases.^ 

A  doubt  appears  to  have  been  raised,  in  Stewart  v.  Graham,^ 
whether  a  n^  exeat  regno  can  be  granted  against  a  man  going 
abroad  in  the  course  of  his  ordinary  business,  but  Lord  Eldon 
granted  the  writ,  upon  the  authority  of  Dick  v.  Swinton,®  where 
the  writ  had  been  issued  to  restrain  the  captain  of  an  East  India 
ship  from  proceeding  on  his  voyage  J 

It  seems  clear,  that,  in  the  case  of  alimony,  a/eme  covert  may 
obtain  a  writ  of  ne  exeat  regno  against  her  husband.^ 

In  Sedgwick  v.  Watkins,^  Lord  Thurlow  refused  to  grant  the 

and  held  to  eqaitable  bail,  as  in  other  cases.  McNamara  v,  Dwyer,  7  Paige,  239. 
But  the  writ  will  be  discharged  upon  the  defendant's  giving  security  to  abide  the 
decree.  Woodward  v.  Schatzell,  S  John.  Ch.  412 ;  Atkinson  v,  Leonard,  3  Bro. 
C.  C.  (Perkins's  ed.)  218,  224,  and  notes ;  Roddam  v.  Hetherington,  5  Sumner's 
Yes.  91.  As  to  the  object,  uses  and  mode  of  obtaining  this  writ  of  ne  exeat,  see 
Etches  V.  Lance,  7  Vesey  (Sumner's  ed.)  417,  note;  Roddam  r.  Hetherington, 
5  ib.  91,  noto  (a),  and  cases  cited ;  De  Carriere  v.  De  Galon  ne,  4  Sumner's  Yes. 
577,  note  (a);  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  677,  noto  (a);  2  Story  £q.  Jur. 
§  1475,  and  note. 

*  Ubi  supra, 

*  19  Yes.  842. 

*  2  B.  &  M.  450. 

*  Douglas  V.  Terry,  2  R  &  M.  450,  n.,  and  Walker  v»  Christian,  ibid. 
»  19  Yes.  813. 

*  1  Y.  &B.  371,see  also  Tomlinson  v,  Harrison,  8  Yes.  82 ;  Etehes  v.  Lance,  7 
Yes.  417;  Loyd  v.  Cardy,  Prec.  in  Ch.  171 ;  Baker  v.  Dumaresque,  2  Atk.  69. 

'  If  the  party,  against  whom  a  final  decree  is  made,  intends  to  remove  beyond 
the  jurisdiction  of  the  Court  before  the  decree  can  be  enforced  by  execution,  a  ne 
exeat  will  be  granted.    Dunham  v.  Jackson,  1  Paige,  629. 

*  Denton  t;.  Denton,  1  John.  Ch.  364  -441 ;  Yule  v.  Yule,  2  Stockt  Ch.  (N.  J.) 
188. 

*  S.  C.  8  Bro.  C.  C.  11;  1  Yea  jr.  49. 
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writ  at  the  instance  of  a  feme  covert  admiuistratix  against  her 
husband,  on  her  affidavit,  that  he  had  possessed  the  assets  and 
was  going  abroad.  The  decision  proceeded  upon  the  ground  that 
die  evidence  of  the  wife  could  not  be  received  against  the  hus- 
band. There  seems,  however,  no  reason  why,  where  a  married 
woman  has  property  settled  to  her  separate  use,  the  Court  should 
not  allow  the  wife  to  make  an  affidavit  in  support  of  an  applica- 
tion to  restrain  the  husband  from  defeating  his  wife's  right,  by 
removing  out  of  the  jurisdiction  of  tlie  Oourt.^  Probably,  since 
the  changes  in  the  law  of  evidence,  a  married  woman  would  be 
considered  as  having  the  same  rights  in  this  respect  in  a  suit 
against  her  husband  or  any  other  person.^ 

In  Stewart  v.  Graham,^  a  writ  of  ne  exeat  regno  was  applied 
for,  on  behalf  of  a  lunatic,  by  his  committee,  and  it  was  objected 
that  it  could  not  be  issued,  because  the  affidavit  was  made  by  the 
committee  ;  but  the  objection  was  held  not  available  at  law. 

The  Court  will  also  grant  the  writ  at  the  instance  of  a  party 
wlio  has  made  himself  liable  to  the  debt  of  another,  even  though 
he  has  not  been  called  upon  to  pay  the  demand.^ 

It  is  not  necessary,  to  entitle  a  plaintiff  to  a  writ  of  ne  exeat 
regnoy  that  it  should  be  prayed  by  the  bill,  although,  where  the 
application  is  intended  to  be  made  immediately  on  the  filing  of 
the  bill,  it  is  usual  to  pray  it,  unless  either  at  the  time  of  filing 
the  bill  or  of  amending  it  he  had  knowledge  of  the  defendant's 
intention  to  go  abroad.^  It  frequently,  however,  happens  that  the 
defendant's  intention  to  go  abroad  arises,  or  is  first  discovered, 
in  the  course  of  the  c$se,  and  then  there  is  no  doubt  that  the 
writ  would  be  issued,  though  not  asked  for  by  the  biU.^ 

^  In  Bagot  V,  Bagot,  where  real  estate  was  settled  to  the  separate  use  of  a  mar- 
ried woman,  the  yice-Chancellor  of  England  granted  a  receiver  against  the  hus- 
band, before  answer  upon  notice,  the  facts  of  the  case  being  verified  by  the  affida- 
vit of  the  wife  alone ;  MS.  December,  ISSS,  and  see  also  Shafloe  v.  Shaftoe,  7 
Yes.  171 ;  De  Manneville  v.  De  Manneville,  10  Yes.  56 ;  Mr.  Belt's  note  to  Sedg- 
wick r.  Watkins,  8  6ro.  C.  C.  11. 

'  In  New  York  and  New  Jersey,  the  affidavit  of  the  wife  alone  is  sufficient  to 
support  the  order  for  a  ne  exeai.  Denton  v.  Denton,  1  John.  Ch.  441 ;  Yule  v. 
Yule,  2  StockL  Ch.  (N.  J.)  ISS. 

»  19  Yes.  813. 

*  Sealy  v.  Laird,  8  Swanst  863. 

*  Moor&  V,  Hudson,  Mad.  &  Geld.  219 ;  Sharp  v.  Tayler,  11  Sim.  60 ;  and  see 
Earned  r.  Laing,  18  Sim.  255. 

*  Collinson  v. ,  18  Yes.  458.    This  writ  may  be  applied  for  at  any  stage  of 

the  suit    Dunham  v.  Jackson,  1  Paige,  629.    If  the  party,  in  the  progress  of  the 
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In  general  the  writ  can  only  be  granted  upon  a  bill  filed ;  ^  but 
where,  upon  the  taxation  of  a  solicitor's  bill,  he  was  reported  to 
have  been  overpaid,  the  client  obtained  a  ne  exeat  regno  to  pre- 
vent his  going  abroad,  though  there  was  no  bill  in  Court  whereon 
to  ground  the  writ.*  In  Ez  parte  Brunker,*  however,  Lord  Tal- 
bot discharged  a  writ,  which  had  been  granted  by  the  Master  of 
the  Bolls  without  bill  filed,  observing  that,  in  his  experience,  he 
never  knew  this  writ  granted  or  taken  out  without  a  bill  in  Equity 
first  filed.  But  it  is  to  be  observed,  that,  in  the  last  case,  the 
plaintiff's  demand  was  one  which  could  only  be  enforced  by  bill, 
whereas,  in  the  first  case,  the  demand  was  capable  of  being  en- 
forced by  means  of  the  authority  which  the  Court  exercises  over 
solicitors,  as  officers  of  its  own. 

The  application  for  a  writ  of  ne  exeat  regno  may  be  made  by 
petition,^  but  it  is  usually  now  obtained  by  motion,  which  may 
be  ex  parte  ;  the  reason  of  which  is,  that  the  giving  notice  might 
operate  to  occasion  the  mischief  which  the  writ  is  intended  to 
prevent,  by  giving  the  party  an  opportunity  of  removing  from  the 
jurisdiction.^  For  the  same  reason,  notice  of  the  motion  is  not 
required,  even  after  the  defendant  has  appeared;^  but  the  appli- 
cation must  be  supported  by  an  affidavit  of  the  debt,  and  of  the 
intention  of  the  party  to  go  abroad ;  "^  and  by  the  first  Order  of 
25th  of  October,  1852,  rule  8,  on  applications,  ex  parte^  for  writs 
of  ne  exeat  regno^  the  party  malting  the  application  is  to  deliver 
copies  of  the  affidavits  upon  which  it  is  granted,  upon  payment 
of  the  proper  charges,  immediately  on  the  receipt  of  a  written 
request  from  the  party  or  his  solicitor,  or  Within  such  time  as  may 
be  specified  in  such  request  or  may  have  been  directed  by  the 
Court. 

suit,  threatens  to  leave  the  country,  the  writ  may  be  applied  for  by  petition,  with- 
out its  being  prayed  for  in  the  bill,  and  without  an  amendment  to  insert  such 
prayer.  1  Hoff.  Ch.  Pr.  91.  See  Gibert  v.  Colt,  1  Hopk.  498 ;  Moore  v.  Hudson, 
6  Mad.  218.  « 

^  See  Mattocks  r.  Tremaine,  S  John.  Ch.  75 ;  The  Georgia  Lumber  Ca  t;.  Bis- 
sell,  9  Paige,  225.  Under  the  same  bill,  a  ne  exeats  as  well  as  an  injunction,  maj 
be  granted.    Bryson  v.  Petty,  1  Bland,  182. 

■  Loyd  V.  Cardy,  Prec.  in  Ch.  171. 

•  S  P.  Wms.  312. 

♦  1  Turn.  &  V.  987. 

*  See  X^oUinson  v, ,  18  Yes.  353 ;  Mawer*s  Case,  4  De  G.  &  Sm.  349. 

*  Elliot  V.  Sinclair,  Jac.  545. 

'  Boddam  v,  Hetherington,  5  Yes.  91  -  95. 
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It  does  not  appear  to  be  necessary  that  the  affidavit  should  be 
made  hj  the  plaintiff  himself,  although  it  is  usually  made  by  him, 
unless  where  he  is  under  some  legal  disability,  as  in  the  case  of 
lunacy,  when  it  may  be  made  by  his  committee ;  a  feme  covert 
may  also,  as  we  have  seen,  in  certain  cases  make  an  affidavit  in 
support  of  a  motion  for  a  ne  exeat^  to  restrain  her  husband  from 
going  abroad.^ 

In  Boddam  v.  Hetherington,^  the  affidavit  appears  to  have  been 
made  by  an  infant,  who  was  plaintiff,  by  his  next  friend  ;  and  the 
writ  was  issued,  but  afterwards  discharged,  with  costs  to  be  paid 
by  the  next  friend,  because  the  infant  had  sworn  positively  to 
facts  which,  from  his  age,  he  could  only  have  known  from  in- 
formation. 

No  rule  is  more  strong  than  that  the  writ  shall  not  issue  with- 
out a  positive  affidavit,  and  that  an  affidavit,  as  to  information 
and  belief  only,  will  not  be  sufficient.^  The  affidavit  must  be  as 
positive  as  to  the  equitable  debt,  as  an  affidavit  of  a  legal  debt 
to  hold  to  bail ;  ^  and  even  where  the  affidavit  is  positive,  yet  if 
it  appear  that,  under  the  circumstances,  the  deponent  could  only 
have  acquired  his  knowledge  from  the  information  of  others,  it 
will  be  insufficient. 

The  only  exception  to  the  rule,  that  the  affidavit  must  be  posi- 
tive, is,  as  we  have  seen,  in  the  case  of  an  account,  in  which  the 

^  Ante,  pp.  1808,  1809;  McGee  v.  MctSee,  8  Geoi^  295. 

'  5  Yes.  91.    [Sumner's  ed.  notes.] 

'  Boddam  o.  Iletherington,  vbi  supra ;  Darley  v.  Nicholson,  1  Dr.  &  W.  €6 ; 
Yule  r.  Yule,  2  Stockt  Ch.  (N.  J.)  1S8,  141.  See  Sherman  v.  Sherman,  3  Bro. 
C.  C.  (Perkins's  ed.)  870,  notes  (a)  and  Q>)\  Flack  v.  Hohne,  1  Jac.  &  Walk. 
405;  Holliday  v.  Biodan,  2  Georgia,  629;  Howden  v.  Bogers,  1  Yes.  &Bea.  129; 
Mattocks  V.  Tremaine,  3  John.  Ch.  75 ;  Bhodes  v.  Cousins,  6  Band.  188 ;  Gibert 
r.  Colt,  1  Hopk.  500 ;  Gemoe  v.  Boccaline,  2  Wash.  C.  C.  ISO ;  Thome  v.  Hal* 
sey,  7  John.  Ch.  193;  1  Hoff.  Ch.  Pr.  93-95;  Bice  v.  Hale,  5  Cushing,  241; 
McGehee  r.  Polk,  24  Georgia,  406.  In  Smedburg  v,  Mark,  6  John.  Ch.  138, 
the  Court  refused  an  application  for  a  ne  exeat,  because,  for  one  reason,  the  appli- 
cation was  against  an  executor,  and  there  was  no  charge  or  affidavit  that  assets 
bad  come  to  the  hands  of  the  defendant.  See,  also,  M'Kamara  v.'Dwyer,  7  Paige, 
239.    The  debt  need  not  appear  by  affidavit    It  is  sufficient  if  established  by  a 

Master^s  report    Yule  v.  Yule,  2  Stockt  (N.  J.)  138,  141 ;  Collinson  v, ,  18 

Yesey,  858.  Or  it  may  be  shown  by  or  reference  to  accounts,  or  to  other  author- 
ized documents,  to  the  reasonable  satisfaction  of  the  Court,  that  something  in  the 
nature  of  the  ascertainment  of  a  debt  has  taken  place,  whereupon  a  debt  arises. 
Bice  V,  Hale,  5  Cnshing,  241. 

*  Jackson  v.  Petrie,  10  Yee.  164. 
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plaintiff  may  swear,  that,  to  the  best  of  his  belief,  such  a  sum 
will  be  due  to  him  on  the  balance.^ 

It  is  also  required,  that  the  affidavit,  on  which  the  application 
for  this  writ  is  founded,  should  show  that  the  defendant  mtends 
going  abroad.^  It  seems,  formerly,  to  have  been  thought  that 
the  affidavit  was,  in  this  respect,  sufficient,  if  it  merely  stated  a 
belief  of  the  defendant's  intention  to  qui-t  the  kingdom,  without 
going  into  the  circumstances  upon  which  that  belief  was  founded.^ 
But  this  rule  has  been  very  properly  qualified  by  later  decisions ; 
and  it  is  now  held  that  the  affidavit,  to  obtain  this  writ,  must  be 
positive  as  to  the  defendant's  intention  to  go  abroad,  or  to  his 
threats  or  declarations  to  that  effect,  or  to  facts  evincing  it.^  In 
Oldham  v.  Oldham^  the  Court  observed,  ^'it  is  not  sufficient  to 
show  that  another  person  said  so  " ;  but  this  must  be  understood 
with  some  qualifications. 

The  questions,  how  far  it  is  necessary  for  the  affidavit  to  allege, 
that  the  defendant  intends  going  abroad  to  avoid  the  jurisdiction^ 
or  that  the  debt  will  be  endangered  by  his  quitting  the  kingdom, 
have  been  more  than  once  under  discussion ;  and  the  result  seems 
to  be  that  the  affidavit  will  be  sufficient,  if  it  states,  that  the  debt 

'  Ante,  p.  1806,  and  note. 

'  Mattocks  V,  Tremaine,  3  John.  Ch.  75.  There  ought  to  be  a  poeitive  affida- 
vit of  a  threat  or  purpose  to  go  abroad  \  ib.  76,  and  that  the  debt  would  be  en- 
dangered thereby.  Ib. ;  Rhodes  v.  Cousins,  6  Rand.  188.  The  afBdavit  need 
not,  however,  state  that  the  defendant  is  going  abroad  for  the  purpose  of  avoid- 
ing the  payment  of  the  debt.  Russell  v.  Ashby,  7  Sumner's  Vesey,  96  and 
notes.  By  the  Act  of  Congress,  2d  of  March,  1793,  ch.  22,  §  5,  it  is  provided 
that  **  no  writ  of  ne  exeat  shall  be  granted,  unless  a  suit  in  Equity  be  commenced, 
and  satisfactory  proof  shall  be  made  to  the  Court  or  Judge  granting  the  same,  that 
the  defendant  designs  quickly  to  depart  from  the  United  States/' 

*  Beames  on  Ne  ex.  S3 ;  Russell  r.  Ashby,  5  Yes.  96 ;  see,  also,  Chapeaurouge  v. 
Carteaux,  in  a  note  to  Amsinck  v.  Barklay,  8  Yes.  597. 

*  Beames  on  Ne  ex,  33;  Oldham  t;.  Oldham,  7  Yes.  410;  Etches  r.  Lance,  7 
Yes.  417;  Hannay  r.  M'Entire,  11  Yes.  54;  Jones  v.  Alepbsin,  16  Yes.  470; 
Taylor  t;.  Leitch,  1  Dick.  380 ;  Shermam  r.  Shermam,  3  Bro.  C.  C.  370;  Hyde  v. 
Whitfield,  19  Yes.  342;  Yule  r.  Yule,  2  Stockt.  (N.  J.)  138;  Moore  v.  Gleaton, 
23  Georgia,  142;  W^oods  v.  Symmes,  25  Georgia,  69;  McGee  t;.  McGee,  8  Geor- 
gia, 295.  The  writ  of  ne  exeat  will  not  be  issued  by  the  Court  upon  the  applica- 
tion of  a  party,  unless  facts  are  set  out,  on  which  the  Court  can  repose  its  belief. 
The  fears  and  apprehensions  of  the  party  are  not  sufficient  to  authorize  the  issa- 
ing  of  the  writ.    Forrest  r.  Forrest,  10  Barb.  Sup.  Ct.  46. 

*  7  Yes.  410. 
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will  be  endangered  by  the  defendant's  quitting  the  kingdom, 
without  stating  that  the  object  is  to  avoid  the  jurisdiction.^ 


The  order  for  the  writ  having  been  passed  and  entered,  must 
be  delivered  to  the  plaintiff's  solicitor,  who  will,  thereupon,  make 
out  the  writ,  and  get  it  sealed  by  the  proper  officer.  The  form 
of  the  writ  is  as  follows,  viz. :  — 

"Victoria,  Ac. —  To  our  Sheriff  of ^greeting:  Whereas 

it  is  represented  to  us  in  our  Court  of  Chancery^  on  the  part  of 
A.  B.,  complainant^  against  C.  D.,  defendant^  (^amongst  other 
things')^  that  he,  the  said  defendant,  is  greatly  indebted  to  the  said 
complainant,  and  designs  quickly  to  go  into  parts  beyond  the  seas, 
(^as  by  oath  made  in  that  behalf  appears'),  which  tends  to  the  great 
prejudice  and  damage  of  the  said  complainant.  Therefore,  in  order 
to  prevent  this  injustice,  we  do  hereby  command  you,  that  you  do, 
without  delay,  cause  the  said  G.  D.  personally  to  come  before  you, 

and  give  sufficient  bail  or  security,  in  the  sum  of ,  that  he, 

the  said  G.  D.,  will  not  go,  or  attempt  to  go,  into  parts  beyond  the 
seas,  or  to  Scotland,  without  leave  of  our  said  Court ;  and,  in  case 
the  said  C.  D.  shall  refuse  to  give  such  bail  or  security,  then  you 
are  to  commit  him,  the  said  G.  D.,  to  our  next  prison,  there  to  be 
kept  in  safe  custody,  until  he  shall  do  it  of  his  own  accord;  and 
when  you  shall  have  taken  such  security,  you  are  forthwith  to  moke 
and  return  a  certificate  thereof  to  us,  in  our  said  Court  of  Chan- 
cery, distinctly  and  plainly  under  your  seal,  together  with  this 

writ.     Witness  ourself  at  Westminster,  the day  of ,  in 

the year  of  our  reign.^^  ^ 

The  writ  must  be  marked  on  the  back  with  the  amount  of  the 
sum  for  which  the  defendant  is  to  give  security,  in  words  at 
length.^    This  is  done  as  a  guide  to  the  sheriff,  to  take  sufficient 

^  Stewart  v.  Graham,  19  Yes.  SIS ;  Boehm  v.  Wood,  1  Turner  &  Russell,  332 ; 
Yule  V.  Tule,  2  Stockt.  Ch.  (N.  J.)  140,  141 ;  Atkinson  v.  Leonard,  3  Bro.  C.  C. 
318;  Mattocks  v,  Tremaine,  3  John.  Ch.  75;  Rhodes  v.  Cousins,  6  Rand.  188; 
Danger  of  loss  'may  be  inferred  from  the  fact  that  the  defendant  has  permanently 
removed  out  of  the  State.    McGehee  v.  Polk,  24  Greorgia,  406. 

*  Harr.  (ed.  Newl.)  537;  Hinde,  611 ;  Rice  t;.  Hale,  5  Cushing,  242,  243;  App. 
to  Hoffman's  Ch.  P.  xli. ;  McGehee  r.  Polk,  24  Georgia,  406. 

'  *  Beames  on  Ne  ex.  93.  The  Court,  allowing  the  writ,  directs  a  sum,  in  which 
the  defendant  is  to  be  held  to  bail  upon  it,  sufficient  to  cover  not  only  the  exist- 
ing debt,  but  a  reasonable  amount  of  future  interest ;  having  regard  to  the  prob- 
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security,  by  bail  bond,  for  the  defendant's  yielding  obedience 
thereto.^ 

Where  the  writ  is  issned  against  a  personal  representatire,  at 
the  instance  of  a  legatee,  or  person  claiming  a  share  of  the  resi- 
due, it  must  be  marked  for  the  whole  amount  due  from  the  de- 
fendant, not  to  the  plaintiff  only,  but  to  all  the  other  persons 
interested  in  the  estate  ;^  and  it  seems,  from  a  case  cited  by  Mr. 
Beames,  from  the  Registrar's  book,  that  the  Court  will  sometimes- 
extend  the  amount  of  the  security  required,  beyond  that  of  the 
debt  sworn  to,  for  the  purpose  of  covering  the  costs'  of  proceed- 
ings at  Law.'  In  Boehm  v.  Wood,*  also,  the  writ  was  marked  for 
the  full  amount  of  the  purchase-money,  though  the  defendant  was 
entitled  to  an  abatement,  the  amount  of  Which,  howcTer,  had  not 
been  ascertained. 

Where  the  writ  has  been  indorsed  for  a  larger  sum  than  is  really 
due,  there  is  no  doubt  that  the  Court  will  make  an  order  that  the 
security  shall  be  for  so  much  only  as  is  really  due,  without  quash- 
ing the  writ,  and  that,  too,  upon  the  hearing  of  a  motion  to  quash 

To  carry  this  process  into  effect,  the  writ  must  be  delivered  to 
the  proper  sheriff,  with  instructions  for  executing  it.  By  the 
terms  of  the  writ,  the  sheriff  is  to  cause  the  party,  personally,  to 
come  before  him,  and  give  sufficient  bail  or  security  in  the  sum 
indorsed  on  the  writ,  that  he  will  not  go,  or  attempt  to  go,  into 
parts  beyond  the  seas,  without  leave  of  the  Court,  and,  on  his  re- 
fusal, he  is  to  commit  him  to  the  next  prison.^  It  is  said,  that  it 
is  an  abuse  of  this  process  to  break  open  doors,  and  take  the  party 
in  bed ;  however,  where  this  had  been  done,  the  Court  refused  to 
set  him  at  liberty  J 

able  duration  of  the  suit  And  the  sheriff  must  take  a  bond  in  the  sum  directed 
by  the  Court,  without  any  addition.  Gibert  v.  Colt,  1  Hopk.  500.  See  M'Na- 
mara  v.  Dwyer,  7  Paige,  239 ;  Gleason  v.  Clisby,  1  Clarke,  551.  If  the  writ  is 
actually  marked  by  the  clerk,  it  will  be  presumed  to  hare  been  done  so  in  puraii- 
ance  of  the  order  of  the  Court  Gleason  v.  Clisby,  1  Clarke,  551. 
>  Hinde,  611. 

•  Pannell  t?.  Tayler,  T.  &  R.  100. 

•  Bonner  v.  Worthington  and  Fink,  Beames  on  Ne  ex,  94 ;  Beg.  lib.  A.  1819, 
ibl.  12. 

•  T.  &  R.  832. 

•  Pannell  w.  Tayler,  T.  &  R.  100. 

•  1  Turn.  &  V.  990. 

'  Prac.  Beg.  290;  Curs.  Cane.  455.    See  Gile  v,  Devens,  11  Cashing,  59;  Per- 
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When  a  caption  is  made,  the  defendant,  to  obtain  his  discharge 
out  of  custody,  must  execute  a  bond,  with  two  sufficient  sureties, 
to  the  sheriff,  in  double  the  sum  marked  on  the  writ,^  conditioned 
not  to  go  or  attempt  to  go  into  parts  bejond  the  seas,  or  into  Scot- 
land, without  the  leave  of  the  Court.^ 

It  is  to  be  observed,  that  the  sheriff  is  directed  by  the  writ,  to 
c^use  the  defendant  to  give  sufficient  bail,  or  security,  not  to  go, 
«or  attempt  to  go,  beyond  seas,  &c.  He  is,  therefore,  not  bound  to 
take  any  security  but  what  he  may  be  satisfied  is  likely  to  prove 
effective.  So  that  when  he  insisted  that  the  money  should  be  paid 
into  his  hands,  before  the  defendant  was  discharged,  Lord  Eldon 
held,  that  the  sheriff  was  right  in  the  course  he  had  pursued ; 
^*  for  whatever  the  sheriff  does,  under  a  writ  of  ne  exeat  regno^  is 
upon  his  own  responsibility,^  and  what  he  had  done,  was  merely 
to  require  a  sufficient  security  for  his  having  the  defendant  to 
produce.*'  *  * 

cival  V.  Stamp,  9  Exch.  167.  But  see,  in  reference  to  acts  done  through  an 
abuse  of  process,  Ssley  v.  Nichols,  12  Pick.  270^  where  an  attachment  was 
held  unlawftil  and  inralid,  when  made  by  an  officer  who  had  broken  open  a 
dwelling-house  by  forcing  an  outer  door,  against  the  prohibition  of  the  owner, 
with  the  direct  and  avowed  purpose  of  making  such  attachment  of  the  owner's 
goods  in  the  dwelling-house.  See  also  the  authorities  cited  and  commented  on 
by  the  Court,  in  Ilsley  v.  Nichols,  vJbi  suprcu 

^  In  Gibert  v,  Colt,  1  Hopk.  500,  the  Court  held,  that  the  sheriff  is  not  to 

double  the  sum  marked,  but  is  to  take  the  bond  in  the  sum  directed  by  the  Court, 

without  any  addition.    See  ante,  IS  13,  1S14,  note.    See  the  form  of  a  bond  to  be 

executed  by  the  defendant,  on  a  writ  of  ne  exeat  being  served  on  him,  set  out  in 

\Cox  t;.  Scott,  5  Harr.  &  John.  334. 

'  1  Turn.  &  V.  990.  See  McGee  v.  McGee,  S  Georgia,  295.  In  Massachu- 
setts, the  Supreme  Court  may  discharge  the  defendant  from  imprisonment  on  a 
writ  of  ne  exeats  upon  an  application  by  him  to  the  Court  for  that  purpose,  and 
an  examination  of  the  defendant  by  a  Master  in  Chancery,  in  the  same  manner 
as  if  he  was  a  poor  prisoner  committed  in  execution,  or  arrested  on  mesne  process 
for  debt.     Rice  v.  Hale,  5  Cushing,  238. 

*  See  Brayton  v.  Smith,  6  Paige,  489.  The  obligations  devolved  upon  sureties 
entering  into  a  bond  conditioned  to  obey  such  a  writ,  bear  a  close  resemblance  to 
the  duties  and  responsibilities  of  bail  at  common  law.  They  undertake  that  the 
defendant  shall  be  responsible  for  the  performance  of  the  orders  and  decrees  of 
the  Court  Johnson  v.  Clendenin,  5  Gill  &  John.  463.  And  where  the  defend- 
ant in  a  writ  of  ne  exeat  has  been  proceeded  against  and  committed  to  jail  for 
not  complying  with  a  final  decree  of  the  Court,  in  the  cause,  and  afterwards 
escapes  from  custody,  his  sureties  upon  the  ne  exeat  bond  are  not  responsible,  and 
the  Court,  as  respects  them,  may  order  the  bond  to  be  cancelled,    lb. 

«  Boehm  v.  Wood,  T.  &  R.  340. 
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From  this  it  appears  that,  instead  of  bail,  the  sheriff  may  take 
a  deposit  of  the  amount  indorsed  upon  the  writ.^ 

The  sheriff,  after  he  has  executed  the  writ,  ought  to  return  it, 
indorsing  upon  it  a  proper  return  of  what  he  has  done.  If  he  has 
taken  bail,  it  may  be  in  the  following  form :  —  ^^  I  have  caused  the 
within^named  A.  B.  personally  to  come  before  rrt^  and  he  found 
bail  in  the  penalty  of  £ ,  according  to  the  command  of  this 

So,  also,  if,  instead  of  taking  security  according  to  the  direction 
of  the  writ,  he  takes  a  deposit  of  the  amount  indorsed  on  the  writ, 
he  should  make  a  return  to  that  effect ;  and  it  appears,  that  where 
the  sheriff  omitted  to  do  so,-  the  Lord  Chancellor  ordered  him  to 
make  his  return  within  a  given  time.^ 

After  the  party  has  been  taken  upon  the  writ,  and  given  secu- 
rity, he  must  be  careful  not  to  go  abroad,  without  previously  ap- 
plying to  tlie  Gourtato  discharge  it,  otherwise  the  Court,  it  seems, 
will  order  the  sureties  to  pay  the  money  into  Court  within  a  cer- 
tain time,  although  the  defendant's  going  abroad  was  the  conse- 
quence of  a  mistake  as  to  the  effect  of  the  bond> 

The  application  to  discharge  the  writ  is  made  by  motion ;  if 
security  has  been  given,  the  notice  of  motion  should  state  that  ap- 
plication will  be  made  as  well  for  the  discharge  of  the  writ,  as  that 
the  bond  may  be  given  up  to  be  cancelled.^  Applications  to  this 
effect  have  in  former  times  been  made  before  answer,  and  probably 
now,  that  an  answer  is  not  essential,  an  application  may  be  made 
at  any  period  of  the  cause.® 

If,  upon  an  application  to  discharge  or  quash  the  writ  on  the 
ground  of  irregularity,  the  Court  thinks  that  it  has  been  improp- 
erly issued,  it  will  at  once  order  it  to  be  discharged,  but  leave  will 

*  See  Bonner  r.  Worthington,  Reg.  lib.  ubi  supra, 
'  Impey,  Office  of  Sheriff,  ed.  1835. 

*  Bonner  v.  Worthington,  Reg.  lib.  A.  1819,  fol.  233  ;  cited  Beames,  Ne  ex.  97. 

*  Musgrave  v.  Medex,  1  Mer.  49;  Utten  v.  Utten,  ibid.  51. 

*  The  giving  the  usual  security  to  the  sheriff  upon  a  ne  exeat,  does  not  preclude 
the  defendant  from  applying  upon  the  bill  only,  or  upon  the  coming  in  of  the  an- 
swer to  have  the  writ  discharged  and  the  bond  to  the  sheriff  given  up  and  can- 
celled. Jesup  V.  Hill,  7  Paige,  95.  The  motion  should  be  made  without  unrea- 
sonable delay.  And  accordingly,  where  an  application  to  discharge  a  ne  exeat 
was  not  made  until  ailer  the  cause  had  been  noticed  for  a  final  hearing,  it  was  re- 
fused.   Miller  v.  Miller,  1  Saxton  Ch.  (N.  J.)  386. 

*  See  Grant  t;.  Grant,  3  Russ.  598.  For  form  of  order  for  discharge  upon  giv- 
ing security,  2  Seton  Dec.  (Sd  English  ed.)  959. 
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be  givea  to  make  another  application.^  It  will  not,  however,  dis- 
cbai^e  the  writ,  merely  because  it  appears  to  have  issued  for  a 
sum  exceeding  tliat  for  which  it  can  be  sustained ;  but,  in  such 
cases,  the  amount  for  wliieh  it  has  been  marked  will  be  reduced.^ 
Nor  will  it  discharge  a  writ  of  this  nature,  obtained  upon  affida- 
vits substantiating  declarations  and  acts  of  the  defendant  as  evi- 
dence of  his  intention  to  go  abroad,  upon  a  counter-affidavit  by 
the  defendant  denying  the  intention.^  In  Jones  v.  Alephsin,^  also, 
the  Court  refused  to  quash  the  writ  upon  the  defendant's  affidavit 
that  no  debt  was  due,  and  that  the  plaintiff  had  made  admission 
to  that  effect,  the  plaintiff,  having,  by  his  affidavit,  sworn  posi- 
tively to  there  being  a  debt. 

The  Court  will  discharge  the  writ  upon  merits,  whenever  it 
appears,  by  the  circumstances  of  the  case,  as  disclosed  by  the  affi- 
davits upon  which  it  was  granted  and  the  answer  of  the  defendant, 
either  that  the  plaintiff  has  no  case,  or  that  the  defendant  is  not 
going  out  <^  the  jurisdiction,^  and  this  it  will  do  either  absolutely 
or  conditionally,  t.  e.,  upon  the  defendant's  giving  security  to  abide 
and  perform  the  decree  of  the  Court.^ 

The  Court  will,  also,  discharge  a  ne  exeat  regno,  upon  the  de- 
fendant's paying  into  Court  the  sum  for  which  the  writ  is  marked  J 

^  Hopkin  V.  Hopkio,  10  Hare,  App.  2. 
'  Grant  v.  Grant,  S  Ruas.  599. 

*  Amsinck  v.  Barklay,  S  Ves.  594.  *  16  Yes.  470. 

*  Leo  o.  Lambert,  3  Ruas.  417.  As  to  the  supporting  an  application  to  dis- 
ckai^  the  writ  by  affidavits,  see  Russell  9.  Ashby,  5  Yesey,  98 ;  Boehm  v.  Wood, 
T.  &  R.  832 ;  Fitch  t;.  Richardson,  1  Morris,  245.  Affidavits  may  be  read  both 
in  support  of  and  against  the  motion  to  discharge  the  writ  Flack  v.  Holm,  1 
Jac.  &  Walk.  414 ;  1  Hoffi  Ch.  Fir.  363.  And  it  is  open  to  the  defendant  by 
affidavit  to  deny  the  allegations  on  which  it  was  granted.  O'Connor  o.  Debraine, 
3  £dw.  Ch.  230 ;  Cowdin  o.  Cram,  3  £dw.  CL  231. 

*  Roddam  r.  Hetherington,  5  Yes.  91 ;  Boon  t?.  Collingwood,  1  Dick.  115 ;  At- 
kinson V.  Leonard,  3  Bro.  C.  C.  223 ;  Parker  v,  Parker,  1  Beasley  (N.  J.)  105. 
In  New  York,  it  is  a  matter  of  course  to  discharge  a  ne  exeat  upon  the  defendant's 
giving  security  to  answer  the  plaintiff's  bill,  where  a  discovery  is  necessary,  and 
to  render  himself  amenable  to  the  process  of  the  Court  pending  the  litigation,  and 
to  svch  process  as  may  be  issued  to  compel  a  performance  of  the  final  decree. 
M'Namara  v,  Dwyer,  7  Paige,  239 ;  Mitchell  v.  Bunch,  2  Paige,  606;  Gleason  v. 
Bisby,  1  Clarke,  551.    See  Bray  ton  v.  Smith,  6  Paige,  489. 

'  Evans  0.  Evans,  1  Yes.  jr.  86  ;  Stewart  v,  Graham,  19  Yes.  314 ;  Dick  v. 
Swinton,  1  Y.  &  B.  873.  In  Gibert  v.  Colt,  1  Hopk.  501,  the  defendant  brought 
the  amount  for  which  the  writ  was  marked  into  Court,  and  the  writ  and  bond 
were  discharged  by  consent. 

162* 
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It  may  be  observed  here,  that  the  order  directing  the  writ  to 
issue,  generally  directs  that  the  defendant  shall  be  restrained  from 
going  abroad,  until  answer  9kXiA  further  order;  the  Court,  there- 
fore, will  not  discharge  the  writ  merely  upon  the  coming  in  of 
the  answer,  if  it  appears,  upon  the  merits  of  the  case,  that  there 
will  be  necessarily  decreed  things  for  the  defendant  to  do  at  the 
hearing.^ 

It  has  also  been  decided,  that  a  surety  on  a  writ  of  ne  exeat 
regno  shall  not  be  discharged  upon  the  principal's  putting  in  his 
answer,  nor  even  upon  such  principal  being,  by  a  subsequent  pro- 
cess of  the  Court,  committed  to  prison,  the  Court  observing,  that 
the  surety  was  then  in  no  danger.^ 

The  applications  in  Le  Clea  v.  Trot,  and  Stapylton  v.  Peile,  were 
previous  to  the  decree :  but  where,  after  a  decree  against  the  de- 
fendant for  the  same  matter  as  that  for  which  the  writ  of  ne  exeat 
regno  issued,  the  defendant  being  in  contempt,  and  in  custody  for 
not  performing  the  decree,  the  sureties  applied  for  that  purpose, 
they  obtained  an  order  that  they  should  be  discharged,  and  the 
bond  as  to  them  cancelled.^ 

^  Atkinson  v.  Bedel,  1  Dick.  98. 

'  Le  Clea  v.  Trot,  Free,  in  Ch.  230.  In  a  MS.  in  Mr.  Beames's  possession, 
written  by  Sir  George  Carey,  the  Master  in  Chancery,  and  author  of  the  small 
volume  of  reports  which  passes  under  his  name,  there  is  the  following  passage :  — 
**  A  bail  in  this  Court,  or  in  the  Civil  Law,  is  not  discharged  upon  bringing  in  the 
principal,  as  he  is  at  Common  Law.  Archepoole  contrh  Burrell,  ^chaelm.  23  & 
24  Eliz."  But  TothilPs  note  of  Archboll  v.  Burrell,  which  seems  to  be  the  same 
case  as  Sir  George  Carey  mentions  under  the  name  of  Archepole  contra  Burrell^ 
is  simply  in  these  words :  —  "A  bail  in  this  Court,  or  in  the  Civil  Law,  is  dis- 
charged upon  bringing  in  the  principal,  as  he  may  at  the  Conunon  Law.'' —  Tot- 
hill,  p.  17,  and  see  Griffith  v.  Griffith,  2  Ves.  400. 

*  Debazin  v.  Debazin,  1  Dick.  95.  The  defendant,  an  executor,  was,  inmiedi- 
ately  afler  filing  of  the  bill,  arrested  on  the  ne  exeoL  He  gave  security  for 
450 1. ;  two  persons,  of  the  names  of  Bandeau  and  Tonsey,  being  his  bail  to  the 
sheriff  upon  the  writ  Afterwards,  a  decree  was  pronounced  in  favor  of  the  plain- 
tiff, with  costs.  A  writ  of  execution  of  the  decree  was  issued,  which  was  foUowed 
by  an  attachment  for  non-performance.  On  this  attachment  the  defendant  was 
arrested,  and  committed  to  the  Fleet,  "  for  the  same  matter  for  which  the  said 
ne  exeat  issued,  as  appears  by  the  certificate  of  the  Warden  of  the  Fleet"  Hie 
sureties,  Randeau  and  Tonsey,  applied  to  be  discharged,  &c.,  and  an  order  waa 
pronounced  **  that  the  said  Bandeau  and  Tonsey,  the  defendant's  two  sureties, 
who  entered  into  the  said  bail-bond  for  the  defendant  Debazin,  on  the  said  writ 
of  ne  exeatf  be  discharged,  and  that  the  said  bond  as  to  them  be  cancelled."  De- 
bazin v.  Debazin,  Reg.  lib.  A.  1743,  fol.  64.  For  form  of  discharge,  and  inquiry 
as  to  damages,  and  payment  according  to  undertaking,  see  2  Seton  Dec.  (3d 
Eng.  ed.)  960. 
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Section  I,  —  In  what  Cases  directed. 

One  of  the  most  ordinary  methods  by  which  the  Court  enforces 
its  jurisdiction  of  preserving  property  in  dispute  pending  a  litiga- 
tion, is  by  ordering  it  to  be  brought  in  and  deposited  with  the  Ac- 
countant-General  of  the  Court. 

The  payment  of  money  or  the  transfer  of  stock  into  Court  is 
most  usually  ordered  on  interlocutory  application,  in  the  case  of 
personal  representatives  or  other  persons  filling  the  characters  of 
trustees  having  money  in  their  hands,  or  stock  under  their  con- 
trol, which  belong  either  wholly  or  in  part  to  the  plaintiff.^ 

It  appears  formerly  to  have  been  thought  necessary  for  the  plain- 
tiff to  show,  in  support  of  an  application  of  this  nature,  that  the 
executor  or  trustee  had  abused  his  trust,  or  that  the  fund  was  in 
danger  from  his  insolvent  circumstances,  but  the  Court  will  now 
order  so  much  of  the  trust  estate  as  he  admits  to  be  in  his  hands 
to  be  paid  into  Court,  whether  he  has  abused  his  trust  or  not,^  and 
without  requiring  proof  of  any  danger  to  the  property  pending  the 
litigation.^ 

^  Where  a  sum  is  reported  to  be  due  irom  a  defendant  guardian,  and  he  acqui- 
esces in  the  report,  but  the  cause  is  delayed  by  other  questions,  the  Court  ivill 
order  the  reported  sum  to  be  paid  into  Court  Ciarkson  r.  Depeyster,  1  Hopk. 
274.  See  Campbell  v.  Braxton,  4  Hen.  &  Munf.  446.  To  obtain  an  order  upon 
a  defendant  to  bring  money  into  Court  before  the  final  hearing,  it  must  appear 
that  he  who  asks  it  has  an  interest  in  the  money,  that  he  who  holds  it  has  no  equi- 
table right  to  it,  and  the  facts  as  then  shown  must  be  open  to  no  further  contro- 
versy.   M'Eim  V.  Thompson,  1  Bland,  156. 

'  M'Rim  V.  Thompson,  1  Bland,  156.  Where  it  appears  from  the  answer  of  a 
defendant  guardian,  that  he  has  in  his  hands  a  specific  sum,  which  he  admits  to  be 
due  to  the  plaintiff,  and  other  matters  in  the  suit  are  contested,  the  Court  will  or- 
der the  admitted  debt  to  be  paid  to  the  plaintiff  without  waiting  for  a  final  decree. 
Ciarkson  v.  Depeyster,  1  Hopk.  274. 

'  Strange  t;.  Harris,  3  Bro.  C.  C.  365,  Perkins's  ed.  note  (a) ;  and  see  Blake 
V.  Blake,  2  Scho.  &  Lef.  26  ;  Rutherford  t;.  Dawson,  2  B.  &  B.  17.  See  Hall  v. 
Hall,  2  McCord  Ch.  317  ;  Hosack  v.  Sogers,  6  Paige,  415.  Money  may  be  brought 
into  Court  by  trustee  under  a  decree,  if  he  doubts  as  to  its  proper  application. 
Wells  V.  Roloson,  1  Bland,  456.  So  to  stop  interest  and  costs  in  certain  cases. 
Chase  v.  Manhardt,  1  Bland,  343. 
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In  Blake  v,  Blake,^  Lord  Redesdale  appears  to  limit  the  rule,  as 
regards  personal  representatives,  to  cases  in  which  there  are  no 
debts,  or  the  debts  are  all  paid,  and  there  is  no  purpose  for  which 
the  money  is  to  be  left  outstanding ;  but  the  rule  appears  to  be 
more  extensive,  and  the  balance  in  the  executor's  hands  will  in 
some  cases  be  ordered  into  Court,  notwithstanding  there  are  de- 
mands upon  it  to  which  the  executor  is  liable.  Thus,  in  Yare  v. 
Harrison,^  an  executor  having  admitted  a  large  balance  of  the  per- 
sonal estate  to  be  in  his  hands,  was  ordered  to  pay  the  whole  into 
Court,  although  he  stated  that  an  action  at  Law  was  depending 
against  him  for  a  debt  to  a  considerable  amount  due  from  the  tes- 
tator. The  Court,  however,  gave  the  executor  liberty  to  apply,  in 
case  the  plaintiff  in  the  action  should  recover  against  him ;  and  it  is 
to  be  observed  that,  upon  a  verdict  being  recovered  at  Law  for  up- 
wards of  1,700^,  the  executor  applied  to  the  Court  that  it  might 
be  paid  out  to  him,  to  satisfy  the  verdict,  but  that  the  Court  or- 
dered the  money  to  be  paid  to  the  plaintiff  in  the  action,  and  not 
to  the  executor ;  and  upon  a  suggestion  that  the  executor  had  in- 
curred unnecessary  costs  Bud  interest,  by  defending  the  action,  the 
consideration  of  the  question — whether  the  defendant  should  not 
answer  personally  to  the  estate  for  the  amount  of  such  interest 
and  costs,  was  reserved  to  the  hearing. 

The  same  principle  will  apply  to  other  persons  than  executors, 
who  fill  the  character  of  trustees,  whether  they  be  such  by  virtue 
of  an  actual  appointment  or  by  implication.  Upon  this  principle, 
die  Court  has  ordered  an  auctioneer  to  pay  into  Court  the  balance 
of  the  deposit  upon  a  sale,  admitted  by  him  to  be  in  his  hands, 
after  deducting  his  claims  as  auctioneer.^  Upon  the  same  prin- 
ciple, where  a  testator  having  a  debt  secured  on  lands,  bequeathed 
the  debt  to  the  mortgagor,  with  a  desire  that  he  would  give  a  re- 
versionary interest  therein  to  a  third  person,  and  the  mortgagor 
sold  the  estate,  he  was  ordered  to  bring  the  mortgage-money  into 
Court,  for  the  benefit  of  the  devisee,  subject  to  his  own  life-estate;* 
and  so  where  the  defendant  had  covenanted  to  pay  a  sum  of  money 
to  the  trustees  of  his  marriage  settlement,  but  had  omitted  to  do 
so,  whereupon  a  bill  was  filed  against  him  for  the  performance  of 

*  Ubi  supra. 

'  2  Cox,  S77,  bnt  see  Betagh  v.  Concaimon,  2  Moll  559. 
'  Yates  V.  Farebrother,  4  Mad.  289. 

*  Lewis  v.  Eiiig,  2  Bro.  €.  C.  600. 
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the  trusts  of  the  settlement,  to  which  he  put  in  his  answer  admit- 
ting the  settlement,  and  that  the  money  in  question  was  in  his 
hands,  he  was  ordered  to  pay  it  into  Court.  In  making  this  order, 
the  Court  acted  upon  the  principle,  that,  where  an  answer  contains 
a  clear  admission  that  there  is  trust-money  in  the  hands  of  the 
defendant,  the  Court  will  make  an  interlocutory  order  for  secur- 
ing it.^ 

So  also,  where  an  executor  admits  a  sum  of  money  to  be  due 
from  him,  in  his  individual  character,  to  his  testator,  the  Court 
will  order  the  amount  to  be  paid  into  Court ;  ^  and  this  was  done, 
notwithstanding  a  statement  in  the  answer  that  the  debt0  of  the 
testator  were  not  all  paid,  and  that  there  were  several  outstanding 
to  which  the  executor  was  liable.^ 

It  is  to  be  observed,  that,  in  such  cases,  the  Court  proceeds  ;upon 
the  ground  that,  as  the  persons  to  pay  and  persons  to  receive  are 
the  same,  it  assumes  that  what  ought  to  have  been  done  has  been 
done,  and  orders  the  payment,  not  as  a  debt  by  a  debtor,  but  as  of 
moneys  realized  and  in  the  hands  of  the  executor  or  trustee.^ 

Upon  the  same  principle,  money  admitted  by  an  executor  to  be 
in  the  hands  of  his  partner  will  be  considered  as  in  his  own  hands 
for  the  purpose  of  being  called  into  Court ;  ^  but  in  Freeman  v. 
Fairlie,^  it  was  held,  that  an  admission  by  an  executor  that  the 
whole  amount  of  the  property  was  invested  in  India,  on  public 
securities,  either  in  his  own  name  or  in  the  name  of  a  house  in 
which  he  was  a  partner,  but  subject  to  his  disposal,  unless  some 
part  was  in  the  hands  of  the  house  at  interest,  which  he  believed 
might  be  the  case,  was  held  not  to  be  a  sufficient  admission  of 
money  in  his  hands  to  order  the  payment  into  Court  of  any  part 

^  Rothwell  V.  Rothwell,  2  S.  &  S.  218. 

*  Ibid.     Hall  v.  Hall,  2  McCord  Ch.  817. 
'  Mortlock  V.  Leathes,  2  Mer.  491. 

*  See  Casey  v.  Goodinge,  S  Bro.  C.  C.  (Perkins's  ed.)  110,  111,  note  (a),  and 
cases  cited ;  Wankford  o.  Wankford,  1  Salk.  299 ;  Winship  v,  Bass,  12  Mass.  199 ; 
Stephens  v.  Gaylord,  11  Mass.  266;  Hays  r.  Jackson,  6  Mass.  149;  Bigelow  v, 

,  Bigelow,  4  Ham.  IdS;  Lockier  v.  Smith,  1  Keb.  SIS ;  Kinney  t;.  Ensign,  18  Pick. 
232,  236;  Hobart  v.  Stone,  10  Pick.  220;  Ritchie  V.Williams,  11  Mass.  50;  Ips. 
Manu£  Ca  v.  Story,  5  Metcalf,  810;  Bowen  v,  Fairman,  6  Conn.  121 ;  2  Story, 
£q.  Jur.  §  1209 ;  Pusey  v.  Clemson,  9  Serg.  &  R.  208 ;  Decker  v.  Miller,  2  Paige, 
149 ;  Stagg  v.  Beekman,  2  £dw.  Ch.  89 ;  Marvin  v.  Stew,  2  Cowen,  781 ;  Schell 
o.  Schroder,  1  Bailey  £q.  334. 

*  Johnston  v.  Aston,  1  S.  &  S.  73 ;  White  v.  Barton,  18  Bear.  193. 

*  8  Mer.  39. 
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of  it ;  ^  for  although  an  executor,  dealing  withmoney  in  bis  hands, 
is  bound  to  ear-mark  it,  yet  if  he  does  not  do  so,  and  cannot  an* 
swer  as  to  the  state  of  it,  the  Court  has  no  power  to  act  as  upon 
an  admission.^ 

It  is  to  be  observed,  that  it  is  only  upon  the  admission  of  the 
executor,  or  other  trustee,  that  the  trust-money  is  actually  in  his 
hands,  that  the  Court  will  order  it  to  be  paid  in ;  if,  therefore,  a 
defendant  admits  a  sum  of  money  to  have  come  to  his  hands  prop* 
erly  belonging  to  the  trust,  but  adds  that  he  has  made  payments 
on  account  of  the  estate,  he  will  be  allowed  to  deduct  the  amount 
of  his  actual  payments,  and  to  pay  in  the  balance  only,  unless  the 
plaintiff  has  challenged  the  items.^ 

This,  however,  will  be  the  case  only  where  the  payments  have 
been  properly  made ;  where  the  payments  have  been  improperly 
made,  e.  g.  where  they  involve  a  breach  of  trust,  the  trustee  will 
not  be  permitted  to  avail  himself  of  such  payments  for  the  purpose 
of  resisting  the  payment  into  Court ;  therefore,  where  executors 
had  by  their  answer  admitted  the  receipt  of  the  testator's  property, 
but  stated  that  they  had  lent  it  on  a  promissory  note,  it  was  held 
that,  having  admitted  the  receipt  of  the  money,  the  executors 
could  not,  by  alleging  an  improper  application  of  it,  protect  them- 
selves from  payment  into  Court.^  So  also,  where  moneys  directed 
by  a  settlement  to  be  laid  out  in  government  or  real  securities 
were  lent  by  the  trustees  to  the  husband  on  bond,  the  trustees 
were  ordered,  on  motion,  to  pay  the  money  into  Court.^ 

This  principle  was  likewise  acted  upon  in  Bothwell  t;.  Rothwell,^ 
before  referred  to,  in  which  the  Court  ordered  the  defendant  to 
pay  in  a  sum  of  money  which  he  had  contracted  to  pay  to  the 
trustees  of  his  marriage  settlement,  but  had  omitted  to  pay. 

And  it  is  not  only  in  cases  where  trust-money  has  been  improp- 
erly lent,  that  it  will  be  ordered  into  Court,  it  will  be  ordered  in, 
even  where  the  lending  may  have  been  warranted,  by  the  trust- 
deed,  upon  the  allegation  that  the  fund  is  in  danger  J 

^  Freeman  v.  Fairlie,  8  Mer.  39. 

«  Ibid. 

'  Anon.  4  Sim.  S59 ;  Nokes  v,  Seppings,  2  Phil.  19. 

•  Yigrass  v,  Binfield,  3  Mad.  62 ;  see,  also,  Beaumont  v.  Meredith,  8  Y.  &  B. 
180. 

•  Collis  r.  Collis,  2  Sim.  365. 

•  2  S.  &S.  217. 

'  Payne  v.  Collier,  1  Ves.  jr.  170. 
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It  is  to  be  obsenred,  that,  in  order  to  induce  the  Court  to  direct 
the  immediate  bringing  in  of  a  sum  of  money  upon  an  interlocu* 
torj  application,  the  money  must  be  clearly  trust-money ;  where 
it  is  not  impressed  with  a  trust,  but  is  in  the  nature  of  a  mere 
debt,  the  Court  will  not  make  an  order  for  the  payment  of  it  into 
Court  till  the  hearing  of  the  cause :  thus,  where  a  bill  was  filed 
against  a  defendant,  insisting  that  a  certain  sum  of  money,  claimed 
by  her  as  a  gift  from  the  testator  shortly  before  his  death,  contin- 
ued to  be  part  of  his  assets,  and  upon  the  coming  in  of  the  answer 
the  plaintiff  moved  that  the  defendant  might  pay  the  money  into 
Court,  on  the  ground  that  she  had  admitted  circumstances  in  her 
answer  which  made  it  clear  that  it  was  part  of  the  testator's  assets, 
but  was  refused  on  the  ground  that  the  relief  sought  was  ^^  matter 
of  decree."  ^ 

It  is  not  necessary,  to  induce  the  Court  to  order  trust-money  to 
be  paid  in,  that  the  trust  should  be  one  absolutely  declared ;  it 
will,  in  many  cases,  do  the  same  where  the  trust  is  only  implied  ; 
as  in  the  case  of  vendors  and  purchasers,  in  which  case,  as  the 
Court  considers  what  is  agreed  to  be  done  as  done,  it  will  treat  the 
vendor  as  a  trustee  for  the  purchasers  of  the  estate  contracted  for, 
and  the  purchaser  as  a  trustee  for  the  vendor  of  the  purchase- 
money.^ 

Lord  St.  Leonards,  in  his  learned  Treatise  upon  the  Law  of 
Vendors  and  Purchasers  of  Estates,^  thus  states  the  rule  in  prac- 
tice of  calling  upon  the  purchasers  of  estates  to  pay  their  purchase- 
money  into  Court :  '*  A  new  practice  has  sprung  up  by  which  cer- 
tainly some  suits  have  been  quickly  disposed  of,  but  which  has 
been  a  great  surprise  upon  many  parties.  I  allude  to  the  practice 
of  ordering  a  purchaser  in  possession  of  the  estate^  upon  motion, 
to  pay  the  purchase-money  into  Court.  This,  under  special  cir- 
cumstances, has  even  been  done  before  answer,^  but  the  purchaser 
has  in  some  cases  had  the  option  to  pay  the  money  or  give  up  pos- 
session ;  ^  in  others  occupation  rent  has  been  set,  deducting  in- 

>  Peacham  v.  Daw,  Mad.  &  Geld.  9S ;  but  see  Rothwell  v,  Bodiwell,  2  S.  &  a 
217;  and  Lee  v.  Macaalay,  1  T.  &  C.  267 ;  £xch.  Rep. 

'  London  and  Nortb- Western  Railway  Company  v.  Corporation  of  Lancaster, 
15  Bear.  22. 

*  VoL  i.  p.  867. 

*  Dixon  V.  Afltley,  1  Mer.  183 ;  see  Burroughs  v.  Oakley,  ib.  52, 876,  n. ;  Black- 
bum  V.  Stace,  Mad.  &  Geld.  69. 

*  Clarke  v,  Wilson,  15  Yes.  817,  Sumner's  ed.,  Mr.  Hovenden's  note;  Smith 
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terest  on  the  deposit,^  and  in  others  a  Beceiver  has  been  ap- 
pointed ;  ^  and  payment  of  the  money  will  be  ordered,  although 
by  the  agreement  it  is  payable  by  instalments^  and  a  portion  of  it 
is  to  remain  secured  upon  the  estate.^ 

This  rule  has  been  adopted  where  the  possession  has  been  given 
under  a  mutual  apprehension  that  the  title  could  be  immediately 
made  good,^  where  the  purchaser  had  a  sort  of  mixed  possession 
with  the  vendor,  and  having  paid  part  of  the  purchase-money,  was 
insolvent,  and  had  attempted,  without  effect,  to  sell  the  estate,^  — 
where  the  purchaser  approved  of  the  title  and  prepared  a  convey- 
ance, and  then  raised  objections,^  —  where  the  purchaser  had  been 
guilty  of  laches  and  cut  underwood  ;  ^  even  in  a  case  whei'e  it  ap- 
peared, on  the  face  of  the  abstract,  that  the  title  was  bad,  but  the 
purchaser  had  sold  and  conveyed  the  estate  to  another  purchaser.^ 
So  where,  from  circumstances,  an  acceptance  of  the  title  was  in- 
ferred.^ Again,  where  a  time  was  fixed  for  the  payment  of  the 
purchase-money  by  instalments,  and  the  property  was  a  coal  mifie?^ 
In  all  these  cases  the  rule  has  been  applied,  and  if  the  estate  be 
sold  under  a  decree^  the  purchaser,  if  he  enters  into  possession, 
will  be  compelled  to  pay  his  purchase-money  into  Court,  unless  he 
entered  with  the  express  consent  of  the  Court.^^ 

But  where  the  sale  is  not  by  the  Court,  and  the  seller  has 
thought  proper  to  put  the  purchaser  into  possession,  with  an  un- 
derstanding between  them  that  he  shall  not  pay  his  money  until 

V.  Lloyd,  1  Mad.  83;  Morgan  t;.  Shaw,  2  Mer.  188 ;  Wickham  r.  Evered,  4  Mad. 
63. 
^  Smith  V.  Jackson,  1  Mad.  618 ;  Smith  v.  Lloyd,  vhi  suprcu 

*  Hall  V.  Jenkinson,  2  V.  &  £.  125  ;  see  Clarke  t;.  Elliott,  1  Mad.  606. 

*  Younge  v.  Duncombe,  1  You.  275. 

^<  *  Gibson  v,  Clarke,  1  V.  &  B.  500  ;  see  1  Mad.  607. 
'  Hall  V.  Jenkinson,  ubi  supra. 

*  Walters  V.  Upton,  Coop.  92,  n. ;  but  see  Bonner  v,  Johnston,  1  Mer.  366 ; 
and  see  Crutchley  v.  Jemingbam,  2  Mer.  502 ;  Fournier  v.  Edwards,  T.  T.  1819, 
Y.  C.  The  deeds  were  executed  and  an  application  was  made  for  the  completion 
of  the  purchase,  but  the  purchaser  had  not  the  money.  The  motion  was  made 
upon  the  answer,  hy  which  the  defendant  claimed  compensation  for  some 
charges. 

^  Burroughs  t;.  Oakley,.!  Mer.  52,  376,  n. ;  Dixon  v.  Astley,  ib.  133,  378,  n.; 
Bradshaw  t;.  Bradshaw,  2  Mer.  492. 

*  Brown  v.  Kelty,  L.  I  Hall,  July,  1816,  MS. 

*  Boothby  v.  Walker,  1  Mad.  197  ;  and  see  Smith  r.  Lloyd,  1  Mad.  S3. 
"  Buck  V.  Lodge,  18  Ves.  450. 

»  Anon.  L.  L  Hall,  16th  July,  1816,  MS. 
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he  has  a  title,  the  purchaser  cannot  be  called  upon  to  pay  the 
money  into  Court  in  this  summary  way ;  ^  nor  can  the  payment  be 
compelled  where  the  vendor  gives  possession  without  stipulation,^ 
or  the  purchaser  was  in  possession  under  another  title  before  the 
contract ;  ^  or  the  possession  was  given  independently  of  the  con- 
tract, and  the  seller  has  been  guilty  of  laches  ;^  although,  in  such 
cases,  the  purchaser  may  make  himself  liable  to  the  demand,  by 
dealing  improperly  with  the  estate,  e.  g,  cutting  trees  or  selling  it 
to  another  person.^  But  the  purchaser,  after  a  long  period,  will 
not  be  permitted  to  keep  possession  of  the  estate  and  also  withhold 
the  purchase-money :  if  a  title  has  not  been  made,  he  will  be  put 
to  his  election  within  a  reasonable  time,  e.  g.  two  months,  to  give 
up  the  possession  or  pay  the  purchase-money.^ 

If  an  agreement  be  by  parol,  for  sale,  at  so  much  per  acre,  and 
possession  be  given  to  the  purchaser  without  any  understanding 
respecting  tlie  period  when  the  purchase-money  should  be  paid, 
and  the  bill  alleges  a  quantity  of  land  to  be  sold,  which  is  denied 
by  the  answer,  and  the  bill  only  seeks  a  performance  as  to  the 
larger  quantity,  no  money  will  be  ordered  into  Court.^    ^ 

The  same  learned  author  then  proceeds  to  deduce  two  simple 
rules  from  the  cases :  ^^  1st.  Where  the  possession  is  taken  under 
the  contract  or  is  consistent  with  it,  and  the  purchaser  has^  not 
dealt  improperly  with  the  estate,  the  cause  must  take  its  regular 
course." 

*''  But  2d.  If  the  possession  by  the  purchaser  without  payment 
of  the  money  is  contrary  to  the  intention  of  the  parties,  or  is  held 
according  to  it,  but  the  purchaser  has  exercised  improper  acts  of 
ownership,  for  example,  cutting  timber  by  which  the  property  is 
lessened  in  value,  or  selling  the  estate  by  which  the  first  seller's 
remedy  is  complicated  without  his  assent ;  in  such  cases,  the  Court 
will  interpose  and  compel  the  purchaser  to  pay  the  purchase-money 
into  Court." 

»  GibBon  V.  Clarke,  1  V.  &  B.  600. 

*  Clarke  v.  Elliott,  1  Mad.  606. 

*  Freebody  o.  Perry,  Coop.  91 ;  Bonner  v,  Johnston,  1  Men  S66. 

*  Fox  V.  Birch,  1  Mer.  105. 

*  Cutler  V.  Simons,  2  Mer.  103 ;  Bramley  v.  Teal,  3  Mad.  219 ;  Gell  v,  Watwn, 
ib.  225. 

'  Tindal  v.  Cobham,  2  M.  &  K.  SS5. 

'  Benson  v,  Glastonbury,  N.  &  C.  Com.  C.  Coop.  42,  this  seems  to  be  the  point 
'  of  the  case. 
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The  principle  of  ordering  money  into  Court  upon  a  trust  by 
implication,  was  acted  upon  by  Sir  L.  Shadwell  in  Parry  v.  Ash- 
ley,^ where  his  Honor  directed  the  proceeds  of  a  policy  of  four 
lives,  upon  a  freehold  house,  which  had  been  renewed  by  an  exec- 
utrix after  the  death  of  a  testator,  to  be  brought  into  Court,  on  the 
application  of  the  widow  in  a  suit  instituted  by  her  for  the  admin- 
istration of  the  testator's  estate ;  not  on  the  ground  that  the  pro- 
ceeds of  the  policy  formed  part  of  the  personal  estate,  but  because 
they  were  afiFected  with  a  trust  for  the  benefit  of  the  pereons  inter- 
ested in  the  real  estate  under  the  will. 

The  practice  of  the  Court  with  regard  to  compelling  the  pay- 
ment into  Court  of  money  constituting  partnership  property,  has 
been  stated  by  Mr.  CoUyer,  in  his  Treatise  on  the  Law  of  Partner- 
ship,* in  the  following  manner. 

As  the  rule  is,  that  he  who  seeks  equity  must  do  equity,  it 
seems  clear  that  where  the  plaintiff  is  a  private  debtor  to  the  part- 
nership, he  cannot  insist  upon  an  account  without  paying  the 
amount  of  his  debt  into  Court.  Thus,  in  an  early  case,  it  is  laid 
down  that  if  one  partner  borrows  any  money  out  of  the  partner- 
ship trade,  his  own  share  shall  be  answerable  for  it,  and  he  shall 
not  be  permitted  to  come  into  Equity  and  pray  an  account  with- 
out making  satisfaction  for  the  debt.^  Upon  similar  principles  it 
should  seem,  that  if  the  defendant  swears  by  liis  answer  that  a  spe- 
cific sum  is  due  from  the  plaintiff  to  tlie  partnership  as  a  private 
debt,  that  sum  must  be  paid  into  Court  by  the  plaintiff  before  an 
account  will  be  decreed. 

But  one  partner,  whether  plaintiff  or  defendant,  may  receive 
partnership  money  and  effects,  and  insist  on  not  paying  in  the 
amount  unless  all  the  other  partners  will  pay  in  what  they  have  in 
their  hands,*  and  d  fortiori j  if  a  partner  as  partner  receives  money 
belonging  to  the  firm,  and,  admitting  that  he  has  received  it,  in- 
sists that  there  is  a  balance  in  his  favor,  there  is  no  pretence  for 
making  him  pay  it  in.^  If,  however,  a  partner  has  received  part- 
ship  money,  under  circumstances  from  which  you  can  infer  that 

*  8  Sim.  97. 

'  Page  165,  5th  Am.  ed.  §  801,  802. 

*  Yin.  Abr.  Partners,  (£.))  5 ;  Meliorucchi  v.  Royal  Exchange  Assurance 
Company,  1  £q.  Ca.  Abr.  8 ;  and  see  Gold  v.  Canham,  2  Swanst.  825 ;  1  C.  C. 

811. 

*  Foster  v.  Donald,  1  Jac.  &  W.  258. 
»  Ibid.  252. 
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he  had  agreed  not  to  receive  it,  aud  that  his  receiving  it  was 
contrary  to  good  faith,  then  he  may  be  ordered  to  bring  it  into 
Court,^ 

The  subject  was  fully  discussed  by  Lord  Cottenham  in  his  judg- 
ment in  Richardson  t;.  The  Bank  of  England.^  The  principles  of 
the  Court  with  regard  to  ordering  the  payment  into  Court  of 
money  by  one  partner  at  the  instance  of  another  partner  were 
clearly  laid  down,  and  the  result  is,  that,  in  ordering  money  into 
Court,  in  cases  where  it  is  in  the  hands  of  stakeholders,  factors  or 
trustees,  who  do  not  claim  any  title  to  it,  the  Court  does  not  dis- 
turb the  possession  of  any  party  claiming  title,  or  direct  a  payment 
before  his  liability  to  pay  is  established. 

It  is  to  be  remarked,  that  although  the  Court  will  order  trust- 
money,  admitted  to  be  in  the  hands  of  a  party,  to  be  paid  in  to  the 
name  of  the  Accountant-General,  on  interlocutory  application,  it 
will  not  order  interest  upon  such  money  to  be  so  paid.*  The  only 
case  in  which  the  Court  appears  to  have  acted  in  opposition  to  this 
rule  is  that  of  Freeman  v.  Fairlie,^  but  that  was  under  peculiar 
circumstances,  the  defendant  having,  by  his  answer,  admitted  tliat 
he  had  made  interest  to  a  larger  amount  than  the  sum  he  was  or- 
dered to  pay  in. 

The  same  principles  which  apply  to  trust-moneys,  and  will  in- 
duce the  Court  to  order  them  to  be  paid  into  the  Bank  to  the  credit 
of  the  cause,  will  be  acted  upon  in  the  case  of  trust-stock,  or  trust- 
money  invested  in  exchequer  bills,  which  ttie  Court  will  order  the 
party  holding  to  transfer  into  the  name  of  the  Accountant-Gen- 
eral in  trust,  in  the  cause,  or  deposit  in  the  Bank  to  the  credit  of 
the  cause.  The  Court  will  also,  wherever  it  may  be  necessary  for 
their  protection,  order  specific  chattels  to  be  deposited  in  the  Bank 
with  the  privity  of  the  Accountant-General. 


A  payment  of  money  into  Court  upon  an  interlocutory  appli- 
cation does  not  alter  the  rights  of  the  parties  interested  in  the 
fund ;  —  therefore,  if  an  executor  or  administrator  pays  into  Court 
money  which  he  has  received  from  the  estate  of  the  deceased,  his 

*  Foster  v.  Donald,  ti6i  supra. 

*  4  M.  &  C.  165. 

*  Wood  ».  Downes,  1  V.  &  B.  50. 

*  Cited  ibid  8  Mer.  29. 
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right  to  retain  a  debt  due  to  him  from  the  deceased  is  not  preju- 
diced,^ and  where  the  fund  in  Court  is  insufficient  to  discharge 
the  administrator's  debt,  his  right  of  retainer  will  prevail  against 
the  plaintiff's  right  to  have  the  costs  of  the  suit  satisfied.^ 

It  is  said,  in  Bencraft  v.  Bich,^  that  funds  belonging  to  wards 
of  the  Court  cannot  be  transferred  into  the  name  of  the  Ac- 
countant-General  to  the  credit  of  the  cause,  until  the  account 
has  been  taken  by  the  Master,  and  his  report  made  ;  —  this,  how- 
ever, must  be  understood  as  meaning  merely,  not  that  such  a 
transfer  cannot  be  made,  but  that  it  will  not  operate  as  a  dis- 
charge to  the  trustees  until  they  have  passed  their  accounts^ 


Section  II. 
Application  for. 

When  it  is  said,  that  where  a  Court  of  Equity  traces  out  trust- 
money  in  the  hands  of  a  person  who  has  not  primA  facie  a  right 
to  hold  it,  that  money  must  be  brought  into  Court,^  the  dictum 
must  be  understood  as  implying  that  the  person  applying  to  have 
it  brought  in  must  have  an  interest  in  its  protection. 

The  general  rule  may  be  stated  thus,  that  the  plaintiffs  must 
be  solely  entitled  to  the  fund,  or  have  acquired  in  the  whole 
fund  such  an  interest,  together  with  others,  even  though  they 

^  Langton  v,  Higgs,  5  Simm.  229.  The  only  instance  in  which  the  payment 
into  Court  will  affect  the  right  of  the  parties,  is  where  money  due  to  a  wife  is  paid 
into  Court  in  a  suit  to  which  the  husband  and  wife  are  parties,  which  will  have 
the  effect  of  depriving  the  wife  of  her  right  by  surviTorship,  unless  the  payments 
be  into  the  joint  names  of  the  husband  and  wife.  Laprimandaye  v.  Teissier,  12 
Beav.  206. 

*  Chissum  v.  Dewes,  5  Russ.  29,  ante,  p.  1500.  Where  the  amount  of  the  Mas- 
ter's report  against  a  defendant  is  ordered,  for  security,  to  be  brought  into  Court, 
and  invested  in  stock,  pending  exceptions  by  the  plaintiff*,  any  gain  or  loss,  which 
may  ultimately  accrue  on  the  sale  of  the  stock,  is  to  be  received  or  borne  by  the 
defendant.  Clarkson  v.  Depeyster,  1  Hopk.  505.  The  payment  into  Court  is  a 
collateral  security,  and  is  not  to  be  taken  as  a  payment  to  the  plaintiff*.    lb. 

*  1  Bro.  C.  C.  56. 

*  See  ibid.    Belt's  edition,  n.  (1). 

*  Ante. 
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are  not  before  the  Court,  as  entitles  them  on  their  own  behalf  and 
the  behalf  of  those  others  to  hdve  the  funds  secured  in  Gourt.^ 

It  is  to  be  noticed,  that  the  party  applying  must  show  an  actual 
title  to  the  property  intended  to  be  secured,  or  some  part  of  it, 
either  in  possession  or  reversion,  and  that  a  probability  of  title 
will  not  be  sufficient ;  therefore,  although  the  Court  will  appoint 
a  Receiver  of  personal  estate,  on  account  of  the  pendency  of  a 
suit  in  the  Ecclesiastical  Court  to  recall  the  probate  of  a  will,  it 
will  not,  on  that  account  alone,  order  the  executor  named  in  such 
will  to  pay  into  Court  money  in  his  hands  belonging  to  the  de- 
ceased's estate.' 

Applications  for  payment  of  money  into  Court  should  be  made 
by  special  motion,  of  which  notice  must  be  given,  and  they  have 
been  commonly  made  after  the  answer  has  come  in ;  but  they 
are  not  unfrequently  made  after  decree  upon  admissions  in  pro- 
ceedings under  the  decree,  and  may  in  some  cases  be  made 
before  answer. 

To  support  an  application  for  the  payment  of  money  into 
Court,  it  has  hitherto  always  been  necessary  that  there  should 
be  a  clear  admission,  by  the  answer,  of  the  plaintiff's  title; 
therefore,  where  the  defendant  by  his  answer  merely  says  he 
did  not  know,  and  could  not  set  forth  as  to  his  belief  or  other- 
wise, whether  the  plaintiff  sustained  the  character  he  assumes, 
an  order  was  not  to  be  made.^ 

The  answer  is  not  now  in  every  suit  a  matter  of  course  as  it 
was  in  former  times,  but  the  principle  that  the  Court  will  not 
order  money  into  Court  upon  an  interlocutory  application,  ex- 
cept upon  a  clear  admission  on  the  part  of  the  defendant,  will 
probably  continue,  though  that  admission  may  probably,  not  neces- 
sarily, be  contained  in  the  defendant's  answer. 

The  plaintiff  was  never  allowed  to  make  use  of  affidavits  to 
supply  any  defect  in  the  answer,  the  ride  of  the  Court  being,  that 

>  Freemaa  v.  Fairlie,  3  Mer.  29 ;  Wilton  v.  Hill,  2  De  G.,  Mac.  &  Gor.  807. 

'  Reed  v,  Harris,  7  Sim.  6S9.  Tbis,  howeyer,  appears  to  be  somewhat  at  vari-p 
ance  with  the  order  of  Lord  Hardwicke,  in  Montgomery  v.  Clarke,  2  Atk.  879 ;  in 
which,  under  circumstances  in  some  respects  similar,  he  made  an  order  upon  one 
of  the  exe<;utor8  to  pay  in  the  balance  in  his  hands.  The  order,  however,  of  his 
Lordship  was  followed  in  Edwards  v,  Edwards,  10  Hare,  App.  63.  It  seems  that 
a  contingent  interest  is  sufficient    Boss  v.  Ross,  12  Bear.  S9. 

*  Dubless  V.  Flint,  4  M.  &  C.  502;  butsee  Farrer  v.  Hutchinson,  3  Y.  &  C.  706, 
Exch.  Bep. 
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the  order  shall  be  made  upon  the  defendant's  admissions  alone.^ 
This  rule,  Iiowever,  must  be  understood  as  applying  to  proof  of 
the  plaintiff's  title  ;  for  it  has  frequently  been  decided,  that  though 
the  Court  will  not,  upon  application  of  this  sort,  allow  affidavits 
to  be  read  In  support  of  the  plaintiff's  title,  it  will  receive  affi- 
davits to  verify  collateral  facts ;  thus,  upon  a  motion  that  a  pur- 
chaser may  pay  his  purchase-money  into  Court,  it  will  allow 
affidavits  to  be  read  to  prove  that  he  has  exercised  acts  of  owner- 
ship.* 

As  the  Court  will  not  order  money  into  Court  where  there  is 
no  admission  of  the  plaintiff's  right,  still  less  will  it  do  so  where 
it  is  denied  by  the  answer ;  therefore,  if  a  bill  be  filed  stating  a 
settled  account,  and  by  the  answer  it  is  denied  that  the  account 
is  just,  the  plaintiff  cannot  move  that  the  defendant  may  pay  mto 
Court  the  money  on  the  account  so  admitted,  as  he  might  if  the 
account  were  admitted  to  be  correct.^ 

If  the  admission  is  contained  in  schedules  not  cast  up,  the  sums 
may  be  cast  up,  and,  on  affidavit  of  the  amount  of  what  appears 
to  be  due,  the  order  will  be  made.* 

It  is  to  be  observed,  however,  that  in  such  cases  it  is  the  answer 
only  that  is  to  be  relied  upon,  and  thus  no  affidavit  can  be  used  in 
support  of  the  application,  except  that  of  a  calculator  or  account- 
ant who  examines  the  schedule  annexed  to  the  answer,  and  swears 
to  the  amount  in  the  hands  of  the  executor  appearing  therefrom.^ 

If  the  case  is  more  complicated  than  that,  and  tlie  question  is, 
what  is  the  result  of  that  more  complicated  account  ?  that  cannot 
be  the  foundation  of  a  motion  for  paying  in  the  money .^ 

And  it  is  to  be  observed,  that  as  the  motion  must  be  founded  on 
an  admission  in  the  answer,  it  is  necessary,  where  the  application 
is  made  to  order  payment  upon  an  account  appearing  in  a  book, 
the  book  must  be  referred  to  in  such  a  way  as  to  make  it  part  of 

^  Black  V,  Creighton,  2  Moll.  654 ;  Clarkson  v.  Depeyster,  1  Hopk.  274. 
'  Bradshaw  t;.  Bradshaw,  2  Mer.  492 ;  Crutchley  v.  Jerningham,  ibid.  502. 
* V.  Bailey,  SOth  July,  1805 ;  2  Mad.  C.  P.  £d.  1837, 528 ;  see,  also,  Rich- 
ardson V.  The  Bank  of  England,  4  M.  &  G.  177. 

*  Mills  V.  Hanson,  8  Yes.  68;  Quarrell  v,  Beckford,  14  Yes.  178. 

'  Black  V.  Creighton,  ubi  supra ;  see,  also,  Richardson  v.  The  Bank  of  England, 
4  M.  &  C.  165,  177,  in  which  the  principles  upon  which  money  is  ordered  into 
Court  upon  a  defendant's  admission  is  very  fully  reviewed ;  and  see  Isaacs  v. 
Weatherstone,  10  Hare,  App.  SO. 

*  Mills  V,  Hanson,  xjtbi  supra. 
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the  answer  or  schedule ;  ^  and  where  the  defendant  has  referred 
to  several  books,  it  will  not  be  sufficient  to  make  the  application 
upon  the  casting  up  of  some  of  the  books,  it  must  be  the  result  of 
all  the  books? 

The  same  indulgence  which  is  allowed  to  a  plaintiff  of  verifying 
the  amount  of  the  balance  admitted  by  the  answer,  will,  in  certain 
cases,  be  extended  to  the  defendant ;  and  where  an  executor 
admits,  in  his  answer,  that  he  has  received  a  specific  sum  belong- 
ing to  the  testator's  estate,  but  adds  that  he  has  made  payments 
on  account  of  the  estate,  the  amount  of  which  he  does  not  specify, 
the  Court  will  allow  him  to  verify  the  amount  of  his  payments  by 
affidavit,  and  then  will  order  him  to  pay  the  balance  into  Gourt.^ 


Before  leaving  this  branch  of  the  subject,  it  is  desirable  to  state 
the  manner  in  which  orders  for  the  payment  of  money,  the  transfer 
of  stock,  or  the  delivery  of  specific  articles  into  Court,  are  practi- 
cally carried  iuto  efiect.  The  Goviernor  and  Company  of  the 
Bank  of  England  have  the  general  custody  of  the  effects  of  the 
suitors,  as  the  bankers  of  the  Court  of  Chancery.  This  property 
consists  of  cash,  stocks.  Exchequer  bills,  India  bonds,  sliares  in 
public  companies,  and  specific  articles  deposited.  Of  these  effects 
stock  stands  in  the  name  of  the  Accountant-General  in  the  books 
of  the  Bank,  in  trust  in  the  particular  cause  to  which  it  belongs. 
Other  effects  are  placed  in  the  Bank  to  the  credit  of  the  cause  or 
matter  in  which  they  are  directed  to  be  paid  in  or  deposited.  The 
Accountant-Greneral  does  not  himself  receive  any  of  the  money  or 
effects  of  the  suitors  of  the  Court ;  but  they  are  placed  in  the 
Bank  of  England,  with  which  he  keeps  an  account,  according  to 
the  several  causes  and  matters  to  which  such  money  and  effects 
severally  belong. 

No  money  or  effects  of  any  kind  can  ever  be  paid  into  the  Bank 
in  the  name  of  the  Accountant-General  in  any  cause,  unless  an 
order  for  that  purpose  has  been  obtained  from  the  Court  upon  the 
application  either  of  the  person  desirous  of  paying  the  money  in, 
or  of  some  party  desirous  of  enforcing  the  payment. 

When,  however,  mouoy  is  paid  in  under  the  authority  of  an  Act 

*  Ibid,  Roe  V.  Gudgeon,  Coop.  804. 
'  Mills  v.  Hanson,  vbi  supra, 
'  Anon.  4  Sim.  859. 
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of  Parliament  containing  express  directions  for  that  purpose,  a 
previous  order  of  the  Court  is,  as  we  shall  hereafter  see,  unneces- 
sary.^ 

When  an  order  for  the  payment  of  money  into  Court  has  been 
obtained,  the  party  desirous  of  complying  therewith  must,  after 
the  order  has  been  duly  passed  and  entered,  leave  either  the  origi- 
nal order  or  a  Registrar's  office  copy  thereof  with  the  clerk  of  the 
Accountant-General  in  whose  division  the  cause  is.^ 

For  each  sum  of  money  to  be  received  by  the  B^ik,  the  Ac- 
countant-General signs  a  direction  mentioning  the  order,  report 
or  Act  of  Parliament,  under  the  authority  of  which  the  person 
named  in  these  is  to  pay  the  sum  therein  specified,  and  ordering  it 
to  be  placed  to  his  account  as  Accountant-General,  to  the  credit  of 
the  particular  cause  or  account  mentioned.  When  the  party  pay- 
ing in  the  money,  or  his  solicitor,  brings  in  to  the  Accountant- 
General's  office  a  receipt  from  the  Bank  of  such  payment  having 
been  made,  the  Accountant-General  signs  a  certificate  of  such  pay- 
ment and  annexes  it  to  the  Bank  receipt  for  the  purpose  of  being 
entered  in  the  Report  Office.^ 

For  each  amount  of  stock  directed  by  any  order  of  the  Court  to 
be  transferred  into  the  name  of  the  Accountant-General,  applica- 
tion is  made  to  the  first  clerk  in  the  office  for  a  ticket  or  notificar 
tion  specifying  the  amount  of  the  stock  to  be  transferred,  and  the 
cause  or  account  to  which  it  is  to  be  placed  when  such  transfer  is 
made ;  the  Accountant-General  accepts  the  stock,  and  signs  a  cer- 
tificate to  the  Bank  of  his  having  made  such  acceptance.  Of  this 
transfer  of  stock  there  is  a  certificate  sent  from  the  Bank,  or  such, 
other  office  where  the  stock  may  be,  to  the  Accountant-General's 
office,  and  the  Accountant-General  signs  another  certificate  of 
such  transfer,  and  of  his  acceptance  of  the  stock,  and  annexes  it 
to  the  certificate  from  the  Bank  or  such  other  office  where  the 
stock  may  be,  for  the  purpose  of  being  entered  and  filed  in  tiie 
Report  Office,  from  whence  the  party  may  procure  an  office  copy 
of  these  certificates. 

For  each  parcel  of  Exchequer  bills  or  India  bonds,  and  for  each 
package  containing  specific  articles,  directed  by  any  order  of  the 

^  See  post,  Chapter  on  the  Statatory  Jurisdiction  of  the  Court. 
'  The  Accountant-General  will  not  act  upon  the  minutes  of  the  order,  or  upoa 
a  Beport  Office  copy  thereof,  unless  under  very  special  circumstances. 
*  See  Foley  v.  Smith,  IS  Beav.  113. 


APPLICATION  FOB.  1833 

Court  to  be  deposited  in  the  Bank  in  the  name  of  the  Accountant- 
Gteneral,  be  signs  a  direction  for  the  person  named  in  such  order 
to  make  such  deposit  in  the  Bank,  in  his  name,  and  to  what  cause 
or  account  it  is  to  be  placed.  When  the  party  or  his  solicitor 
brings  into  the  Accountant-General's  office  a  certificate  from  the 
Bank  that  such  deposit  has  been  made,  the  Accountant-Greneral 
signs  another  certificate  that  such  deposit  has  been  made  in  the 
Bank,  and  annexes  it  to  the  Bank  certificate  for  the  purpose  of 
being  entered  and  filed  in  the  Report  Office. 

When  cash  has  been  paid  into  Court,  it  cannot  be  invested  by 
the  Accountant-General  without  an  order  authorizing  it.  Usually, 
when  the  order  for  payment  is  obtained,  application  is  made  by 
the  plaintiff,  or  party  interested  in  the  money,  that  a  direction  be 
inserted  in  the  order  for  the  investment  of  the  money  when  paid 
in.  If  the  sum  be  large,^  or  if  it  be  likely  to  remain  in  Court  for 
some  time  without  any  person  being  entitled  to  the  dividends  or 
interest  accruing  due  upon  it,  application  should  be  made  that  the 
interest  and  dividends  upon  it  should  be  invested  also.^  In  cases 
where  money  is  paid  into  the  Bank  without  an  order  of  the  Court, 
or  where,  upon  the  order  being  obtained,  no  direction  for  invest- 
ment or  accumulation  is  added,  a  separate  application  for  either 
of  these  purposes  may  be  made.  The  rule  of  the  Court  is,  that 
all  money  in  Court  shall  be  laid  out  in  Bank  3  per  Cent  Annui- 
ties ;  possibly,  however,  the  recent  stat.  7  &  8  Vict.  c.  6,  by  which 
the  8/.  10s.  per  cent  stock  was  converted  into  3/.  55.  per  cent  an- 
nuities, may  make  an  alteration  in  this  respect,  inasmuch  as  this 
stock  is  in  some  respects  now  the  more  permanent  of  the  two. 
Where  money  is  paid  in  under  an  Act,  the  statute  itself  frequently 
prescribes  the  securities  in  which  it  may  be  invested.  The  divi- 
dends and  interest  of  the  several  stocks,  India  bonds  and  other 
securities,  are  received  by  the  Bank  as  they  become  due,  under  a 
power  of  attorney  from  the  Accouutant-Gteneral,  and  placed  to  the 
credit  of  the  causes  and  accounts  to  which  they  respectively  be- 
long ;  the  Bank  sends  quarterly  to  the  Accountant-General's  office 
a  book  called  the  dividend  book,  signed  by  an  officer  of  the  Bank, 

^  If  the  gum  is  very  large,  the  order  ought  to  direct  that  the  money  be  laid  out 
in  portions,  as  was  done  in  the  case  of  the  London  and  York  Kailway,  where  the 
sum  was  250,000^.,  and  it  was  directed  to  be  laid  out  in  the  purchase  of  Exchequer 
bills  in  parcels  of  50,000/.  each.    11  Reg.  Lib.  1844,  B.  f.  389. 

'  Seton,  p.  83. 
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which  book,  containing  the  amount  of  the  securities  and  interest 
moneys  belonging  to  each  cause  and  account,  is  countersigned  b/ 
the  Accountant-General^  and  entered  and  filed  at  the  Report 
Office. 

The  28th  Order  of  1883  prescribes  the  form  in  which  the  orders 
are  to  be  drawn  up  by  the  Registrars,  upon  which  the  Accountant- 
General  acts.  The  effect  of  it  is,  that  in  all  orders  for  payment 
or  delivery  in  or  out  of  the  Bank,  or  for  investment  or  transfer  of 
moneys  or  effects,  the  exact  sum  shall  be  ascertained  by  the  Regis- 
trar, and  specified  in  the  order  in  words  written  at  length :  < — 
^'  Except  in  the  case  of  residues  of  money  or  securities  remaining 
after  a  portion  directed  to  be  applied  for  particular  purposes,  the 
amount  of  which  cannot  be  ascertained  at  the  time  of  making  the 
said  order,  in  which  cases  the  order  shall  direct  that  the  amount 
of  such  residues,  and  shares  of  residues,  shall  be  ascertained  and 
specified  by  affidavit." 

The  Order  also  provides  that  both  the  persons  to  pay  in,  and 
also  the  persons  to  receive,  under  an  order,  shall  be  described  by 
name,  and  their  names  and  titles  written  at  length,  except  in  the 
case  of  bodies  corporate,  companies  or  societies,  and  not  merely  as 
plaintiffs,  or  petitioners,  or  the  like. 

It  also  directs,  that  in  all  orders  directing  the«^ayment  of  divi- 
dends and  annuities,  the  time  when  the  first  of  such  payments 
shall  be  made,  and  when  all  subsequent  periodical  payments, 
whether  quarterly,  half-yearly,  yearly  or  otherwise,  shall  be  speci- 
fied and  expressed  in  words  at  length.  That  all  orders  directing 
the  laying  out  of  sums  of  money  of  uncertain  amount  in  the  pur- 
chase of  securities,  do  direct  that  such  investments  shall  be  made 
when  the  money  shall  amount  to  a  competent  sum,  and  not 
sooner. 

The  remainder  of  the  Order  relates  to  different  cases  where  a 
reference  has  been  made  to  apportion  moneys  or  securities,  and 
provides  that  the  amount  shall  be  ascertained  and  stated  in  the 
report  in  words  at  length :  —  "  Except  in  the  case  of  residue  of 
money  or  securities  remaining  after  a  portion  directed  to  be  ap- 
plied to  certain  purposes,  and  the  amount  of  which  portions  cannot 
be  ascertained  at  the  time  of  making  such  report,  in  which  case 
the  amount  of  such  residue  and  portions  shall  be  ascertained  by 
affidavit."  It  also  directs  in  such  cases  that  the  names  of  the  per- 
sons to  pay  and  receive  shall  be  written  at  full  length. 
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The  order  for  the  payment  of  money,  transfer  of  stock  or  deliv- 
ery of  effects  into  Court,  ought  to  state  a  time  within  which  it  is 
to  be  complied  with.^  If  such  a  direction  be  omitted,  the  decree 
is  not  thereby  rendered  ineffectual,  but  the  Court  will,  upon  mo- 
tion for  that  purpose,  fix  a  time  for  the  performance  of  the  act.^ 
Tlie  order  having  been  duly  passed  and  entered,  a  copy  thereof 
endorsed  according  to  the  12th  Order  of  August,  1841,  must  be 
personally  served  ^  upon  the  party  to  make  the  payment  before  the 
expiration  of  the  period  limited  by  the  order  for  that  purpose.  K 
such  service  cannot  be  effected  within  this  time,  a  motion  must  be 
made  that  the  party  may  pay  in  the  money  within  a  further  period 
stated  by  the  notice  of  motion.  At  the  expiration  of  the  period 
limited  by  the  order,  upon  an  affidavit  of  personal  service,  and  a 
certificate  of  the  Accountant-General  that  the  money  has  not  been 
paid  in,  an  attachment  may  be  issued  against  the  party  making 
default.^  If  the  party  to  pay  in  the  money  be  a  peer,  or  person 
entitled  to  the  privilege  of  Parliament,  the  practice  seems  to  be 
that  upon  his  making  default  after  due  personal  service  upon  him 
of  a  copy  of  the  order,  a  motion  is  made  for  a  sequestration  nm, 
and  in  the  event  of  the  money  not  being  then  paid,  an  order  abso- 
lute may  be  obtained.'^ 

Lastly,  it  may  be  observed,  that  the  office  of  the  Accountant- 
Gteneral  was  created  by  stat.  12  Gleo.  I.  c.  82,  and  that  the  provis- 
ions of  that  Act  still  regulate,  in  many  respects,  the  practice  in 
his  office. 

^  nth  aod  12th  Orders,  Angust,  1841. 
'  Needham  v,  Needham,  1  Hare,  633. 

*  Substituted  service  has,  howerer,  been  allowed.  See  Skegg  v.  Simpeon,  2  De 
G.  &  Sm.  466,  and  ante,  pp.  1059, 1060. 

*  Ante,  p.  453. 

'  Crawlej  o.  Clarke,  3  Bro.  373. 
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CHAPTER    XLII. 

THE  PAYMENT  OP  MONEY  OB  TBANSPEB  OP  STOCK   OUT  OF  COURT. 

When  in  the  progress  of  a  cause  money  has  been  paid,  stock 
transferred,  or  specific  articles  de{)osited  in  Court,  the  decree  at 
the  original  hearing  or  upon  further  directions  frequently  provides 
for  the  payment,  transfer,  or  delivery  of  the  same  to  the  parties 
then  entitled  thereto.  It  however  often  happens  that  the  rights 
of  the  parties  to  the  effects  in  Court,  at  the  time  when  the  decree 
is  made,  are  not  such  as  to  enable  the  Court  then  to  make  an 
order  for  absolute  payment,  or  delivery  to  them.  Under  such 
circumstances,  where  it  appears  by  the  ceii;ificate  of  the  chief  clerk 
that  a  certain  proportion  of  the  fund  in  Court,  or  a  precise  sum, 
belongs  to  any  particular  party  or  set  of  defendants,  then  if  there 
is  any  incumbrance  affecting  such  share,  or  if  the  interest  in  it  is 
delayed  until  the  happening  of  some  event,  as  for  instance,  till  the 
party  attain  the  age  of  twenty-one,  or  till  the  death  of  a  previous 
tenant  for  life,  the  Court  will,  on  the  hearing,  order  the  share  to 
be  carried  over  in  trust  in  the  cause  to  a  separate  account.  The 
effect  of  which  is,  that,  on  the  person  entitled  to  this  share  subse- 
quently applying  for  payment,  it  will  not  be  requisite  to  serve  any 
of  the  parties  to  the  cause  with  notice  of  the  application.^ 

In  such  a  case  the  decree  contains  a  direction  that  the  parties 
shall  have  liberty  to  apply,  so  that  when  the  interest  in  the  share 
has  become  absolute,  the  person  entitled  thereto  may  apply  for 
payment  by  petition.  Formerly,  when  the  money  had  been  car- 
ried to  a  separate  account,  and  the  title  to  it  was  clear,  an  order 
for  payment  might  have  been  obtained  by  motion,^  but  this  is  not 
the  present  practice.^ 

Unless,  upon  the  hearing  of  a  petition  of  this  kind,  the  title  of 
the  petitioner  to  the  immediate  payment  of  the  fund  is  made  clear 

*  Re  Jervoise,  12  Beav.  209.     See  Ex  parte  Van  Vorst,  1  Green  Ch.  292. 

'  Where  money  is  placed  in  the  hands  of  the  receiver  pending  the  litigation, 
the  Court  may,  on  the  decision  of  the  cause,  direct  its  application  on  motion. 
Bank  of  Mobile  v.  Planters'  &  Merchants'  Bank,  1  Ala.  109. 

•  Heathcote  v.  Edwards,  8  Jac.  604;  Garratt  v.  Niblock,  5  Beav.  103;  see, 
however,  Oliver  r.  Burt,  1  Beav.  688 ;  Heathcote  v.  Edwards,  Jac.  604,  where, 
under  peculiar  circumstances,  orders  have  been  made  on  motion.  See  Ex  parte 
Van  Vorst,  1  Green  Ch.  292. 
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by  the  proceedings  in  the  cause,  or  by  the  previous  orders  of  the 
Court,  the  petition  must  be  supported  by  evidence  of  all  the  facts 
necessary  to  establish  the  title.  The  evidence  is  generally  given 
by  affidavit,  but  it  will  be  recollected  that  either  the  petitioners  or 
the  respondents  may  avail  themselves  of  the  provisions  of  the  40th 
section  of  the  Chancery  Improvement  Act.^  Application  should  also 
be  made,  previously  to  preparing  the  petition,  to  the  Accountant- 
Greneral,  for  a  certificate  of  the  amount  of  the  fund  sought  to  be 
affected,  as  well  for  the  purpose  of  stating  correctly  the  items  in 
the  petition,  and  the  accounts  to  which  they  stand,  as  also  for  the 
sake  of  ascertaining  whether  it  is  affected  by  any  stop  order.  More- 
over, it  is  absolutely  necessary  that  this  certificate  should  be  left 
with  the  Registrar  when  the  order  made  upon  the  petition  is  be- 
spoken.^ 

As  a  general  rule,  upon  the  presentation  of  a  petition  of  this 
kind,  the  Court  will  not  make  an  order  for  payment  to  any  person 
except  the  person  or  persons  entitled  to  the  money.  Where,  how- 
ever, the  fund  is  small  in  amount,  or  has  to  be  divided  amongst 
so  many  that  the  share  of  each  would  be  small,^  and  consequently 
the  expense  of  separate  orders  and  powers  of  attorney  would  be 
important,  the  Court  has  ordered  payment  to  the  solicitor  upon 
his  undertaking  to  distribute  the  fund  among  the  petitioners. 

In  the  case  of  Kelsall  v.  Minton,^  Lord  Langdale,  M.  R.,  said, 
''  that  the  rule  which  he  had  adopted,  and  which  must  be  followed 
on  that  occasion,  was  not  to  make  any  such  order  unless  the  peti- 
tion praying  for  payment  to  the  solicitor  was  signed  by  the  parties, 
or  unless  a  written  authority  was  produced,  signed  by  the  parties, 
stating  that  they  were  desirous  that  their  money  should  be  paid  to 
the  solicitor."  * 

^  Ante,  p.  895. 

^  In  all  cases  of  special  applications  for  orders  to  pay  out  money  brought  into 
Court,  the  party  applying  must  produce  the  certificate  of  the  registrar  or  clerk, 
with  whom  the  money  was  deposited,  showing  the  amount  of  the  fund,  and  the 
way  in  which  it  is  invested,  and  the  claims,  if  any,  which  have  been  made  there- 
on, so  that  an  order  may  be  entered  to  enable  the  applicant  to  obtain  the  fund. 
Hulbert  v.  McKay,  8  Paige,  652. 

*  Not  exceeding  10/. ;  see  Brundling  t .  Humble,  Jac.  48. 

*  2  Beav.  S61 ;  see,  also,  Armstrong  v.  Stockham,  11  Jur.  97  ;  Ex  parte  De 
Beaumont,  13  Jur.  S54 ;  see,  also.  In  re  Morison,  16  Sim«  42,  where  the  funds  of 
an  infant  were  paid  to  the  solicitor  to  be  remitted  to  the  guardian. 

*  Where  the  fund  was  clear,  and  the  rights  of  the  respective  parties  ascertain- 

TOL.   III.  154 
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It  is  only  when  the  amount  of  the  fund  is  small  that  the  general 
rule  is  relaxed  by  allowing  the  solicitor  to  receive  the  fund  with- 
out a  power  of  attorney ;  but  where  a  regular  power  of  attorney, 
authorizing  a  particular  person  specifically  to  receive  the  fund  in 
question,  has  been  duly  executed,  it  seems  that,  however  large  the 
amount,  the  Court  will,  upon  proof  of  the  due  execution  of  the 
power,  and  that  the  same  is  still  in  force,  order  payment  to  the 
person  so  authorized.^  In  such  a  case  perhaps,  strictly,  the  peti- 
tion ought  to  be  by  the  attorney  as  well  as  by  the  party.  In  the 
case  of  The  Marquis  of  Hertford  r.  The  Earl  of  Lonsdale,^  Lord 
Langdale,  M.  B.,  ordered  payment  to  a  solicitor  fully  authorized 
by  a  power  of  attorney  from  the  legatee  where  the  amount  was 
little  short  of  100,000/.  In  this  case  the  petition  was  supported 
by  an  affidavit  of  the  due  execution  of  the  power,  and  that  it  was 
still  in  force.  Tlie  power  itself  was  so  worded  as  that  it  did  not 
become  inoperative  immediately  upon  the  death  of  the  party. 
The  order  did  not  affect  any  funds  in  Court  in  the  cause  ;  but 
directed  the  executors  to  pay  the  sum  in  question  out  of  the 
assets  in  their  hands,  they  neither  opposing  nor  consenting  to  the 
application. 

There  is  a  case  of  Carr  v.  Estabrooke,*  where  a  legacy  of  lOOZ. 
was  ordered  to  be  paid  to  a  person  having  a  general  power  of 
attorney  from  the  legatee,  without  any  power  authorizing  him  to 
receive  this  legacy  specifically.  In  this  case,  however,  the  circum- 
stances disclosed  by  the  affidavits  were  special,  and  it  seems  doubt- 
ful whether  the  authority  would  be  followed  except  under  like 
circumstances.  When,  an  order  for  payment  has  been  made  to 
the  party  himself,  it  is  the  ordinary  practice  for  the  Accountant^ 

ed,  the  Court  directed,  pending  the  account,  a  part  of  the  money  to  be  paid  to 
the  solicitor  of  infant  plaintiffs,  towards  further  defraying  the  past  and  future 
expenses  of  the  suit,  and  the  interest  on  the  residue  of  the  portion  coming  to 
Buch  infants,  to  be  paid,  as  it  accrued,  to  their  mother,  for  their  necessary  main- 
tenance and  education.    Meth.  Epis.  Church  t;.  Jaques,  8  John.  Ch.  1. 

^  Hill  V.  Chapman,  11  Ves.  289.  Money  may,  upon  the  production  of  the 
proper  vouchers,  be  paid  out  of  Court  to  the  attorney  in  fact  of  tlie  party.  Hoge 
V.  Penn,  1  Bland,  40.  But  it  will  not  be  paid  out  to  a  guardian  ad  litem  of  an 
infant  party.  Corrie  v,  Clarke,  1  Bland,  85.  Afler  a  sale  to  effect  a  division, 
however,  the  share  awarded  to  the  infant  may  be  paid  to  the  mother,  on  her  giv- 
ing bond  to  account  as  guardian.     Spurrier  v.  Spurrier,  1  Bland,  477. 

'  14th  January,  1846,  ex  relatione  Mr.  Tripp;  Fell  v,  Jones,  17  Beav.  521. 

»  2  Cox,  890. 
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General  to  make  the  payment  to  persons  authorized  by  power  of 
attorney.^ 

If  the  order  is  made  for  the  payment  to  the  party  himself,  or 
his  personal  representative,  then,  in  the  event  of  the  death  of  the 
party  before  payment  has  been  made,  the  Accoiintaut-General  will 
receive  the  probate  of  the  will  as  proof  of  the  death,  and  will  pay 
the  personal  representative.* 

Li  the  case  of  Moody  v.  Bainbridge,^  such  an  order  was  made 
for  payment  to  a  p&rty,  or  his  personal  representatives,  of  a  legacy ; 
he  died,  leaving  an  executrix  and  two  executors ;  the  executrix 
died,  thereupon  the  Accountant-Oeneral  refused  to  pay  the  legacy 
under  a  power  of  attorney  from  the  surviving  co-executors  with- 
out a  discharge  from  the  executor  of  the  deceased  executrix.  On 
an  application  to  the  Court,  an  order  was  made  to  pay  the  legacy 
to  the  surviving  executors.  If,  however,  the  order  is  made  for 
payment  to  a  party  without  introducing  the  words  "  or  his  per- 
sonal representatives,"  or  words  of  similar  effect,  the  Accountant- 
General  will  not  act  upon  the  order  after  the  death  of  the  party, 
but  an  application  to  the  Court  will  be  necessary.* 

It  has  been  already  stated  in  what  cases  a  prerogative  probate  is 
necessary;^  the  practice  used  to  be,  where  the  sum  did  not  exceed 
80/.,  for  the  Accountant-General  to  pay  to  a  personal  representa- 
tive under  a  provincial  probate. 

A  considerable  interval  of  time  frequently  occurs  after  the 
hearing  of  a  cause  before  any  person  acquires  such  an  interest  in 
the  fund  in  Court,  as  to  be  entitled  to  obtain  an  order  for  pay- 
ment. In  many  cases,  therefore,  when  the  period  arrives,  the 
cause  will  have  become  abated.  It  seems,  however,  clear,  that 
the  mere  abatement  of  the  suit  will  not  be  considered  a  reason 
for  refusing  to  pay  money  out  of  Court  to  persons  whose  rights  to 
the  money  arise  out  of  the  decree.^ 

Another  instance  in  which  the  Court  used  to  order  money  to  be 

^  For  the  mode  in  which  such  powers  must  be  executed  and  verified)  see 
Hutcheon  o.  Mannington,  6  Ves.  82S ;  Lord  Kinnaird  v.  Lady  Saltoun,  1  Mad. 
227  ;  Garvey  v.  Hibbert,  IJ.  &  W.  180. 

'  Clayton  v.  Gresharo,  10  Yes.  288. 

*  6  Mad.  107. 

*  Gates  V.  Gates,  12  Jur.  510,  where  a  decree  was  varied. 

*  Ante,  p.  325. 

*  Finch  V,  Lord  Winchelsea,  Mich.  1727,  Eq.  Ca.  Ab.  2 ;  Roundel!  o.  Currer, 
6  Ves,  250;  see  also  Lord  Shipbrooke  v.  Lord  Hinchingbrook,  13  Yes.  887. 
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paid  over  to  a  separate  account  occurred  when  the  party  entitled 
to  it  was  a  married  woman.  In  such  a  case  the  practice  was,  not- 
withstanding her  interest  in  the  fund  was  immediate,  for  the  Court 
not  on  decree  to  order  payment  at  once,  but  to  direct  that  the 
fund  be  carried  to  the  account  of  her  and  her  husband.^  After 
tlie  fund  had  been  thus  transferred,  a  petition  was  presented  by 
the  husband  and  wife,  or  such  a  petition  came  on  together  with 
the  cause  on  further  directions.  The  present  practice,  however,  is 
different,  and  has  been  stated  in  a  former  part  of  this  work.^ 

When  any  sum  or  stock  is  directed  by  any  order  to  be  carried 
over  from  one  cause  to  another,  the  Accountant-General  signs  a 
certificate  to  the  Bank,  directing  such  sum  of  cash  or  stock,  in  a 
particular  cause  or  account,  to  be  carried  over  to  some  other  cause 
or  account,  mentioning  the  order  under  the  authority  of  which 
such  carrying  over  is  directed  ;  the  Bank  then  sends  a  certificate 
to  the  Accountant-General's  office  of  such  carrying  over  having 
boen  made ;  the  Accountant-General  then  signs  another  certificate 
of  sucli  carrying  over,  which  is  annexed  to  the  Bank  certificate  for 
the  purpose  of  being  entered  and  filed  in  the  Report  Office. 

There  are  some  cases  where,  although  the  interest  of  a  party  in 
the  fund  is  not  absolute  but  subject  to  a  contingency,  the  Court 
has  ordered  payment  of  the  money,  the  contingency  being  remote, 
and  the  parties  receiving  the  money  entering  into  a  recognizance 
to  refund  it  in  the  event  of  the  happening  of  the  contingency ; 
this  was  done  in  the  case  of  Leng  v.  Hodges,^  where  the  right  of 
the  parties  was  subject  to  the  contingency  of  a  female  who  was 
then  of  the  age  of  fifty-five  years,  and  unmarried,  having  children. 

In  the  case  of  Brown  v.  Pringle,^  a  legacy  to  a  woman  for  life, 
with  remainder  to  her  children,  was  paid  out  of  Court  on  the 
petition  of  the  mother  and  children,  the  children  having  attained 
twenty-one,  and  tlie  mother  being  sixty-six  years  of  age.  In  this 
case,  the  fund  being  small  and  the  contingency  remote.  Sir  J. 
Wigram,  V.  C,  only  ordered  the  parties  to  undertake  to  account 
for  it  as  the  Court  should  direct  in  case  of  other  children  being 
born,  and  no  recognizances  were  entered  into. 

^  Campbell  v.  Harding,  6  Sim.  288. 
'  Ante,  p.  91. 

*  Jacob,  585;  see  also  Deffliss  v.  Goldschmit,  19  Yes.  566 ;  and  Pajne  v.  Longf 
cited  19  Ves.  571. 

*  4  Hare,  124;  Webber  v.  Webber,  1  Sim.  &  Stuart,  313;  Dowley  v.  Wing, 
field,  14  Sim.  277 ;  Cuthbert  v:  Furrier,  2  Phil.  200. 
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Haying  considered  the  circumstances  under  which  an  order  for 
payment  of  money  out  of  Court  may  be  obtained,  it  remains  to 
state  tiie  manner  in  which  orders  are  carried  into  effect.  In  the 
first  place,  the  order  must  be  duly  passed  and  entered,  and  left 
with  the  Accouutant-General,  who  will  not  act  upon  a  Report 
Office  copy  thereof,  or  a  Registrar's  Office  copy,  unless  an  affidavit 
is  produced  to  him  that  the  original  is  lost  and  cannot  be  found. 
On  bespeaking  the  minutes  of  an  order,  dealing  with  any  fund  in 
Court,  the  Accountant-General's  certificate  and  the  restraining 
order  (if  any),  or  an  office  copy  thereof,  must  be  left  with  the 
Registrar's  clerk.  So,  also,  when  payment  out  of  Court  is  ordered 
to  an  executor,  the  probate  must  be  left. 

For  each  sum  of  money  directed  to  be  paid  out,  the  Account- 
ant-General  draws  on  the  Bank  by  a  note,  or  check  under  his 
hand,  entitled  in  the  particular  cause  or  account  out  of  which  the 
money  is  to  be  paid ;  this  note  is  entered  at  the  Report  Office, 
and  marked,  and  until  recently  was  countersigned  by  one  of  the 
Registrars  of  the  Court.  Now,  by  the  34th  sect,  of  15  &  16  Vict, 
c.  87,  the  duty  relating  to  the  countersigning  of  notes  and  checks 
is  to  be  performed  by  the  Master  of  Reports  and  Entries,  or  the 
Registrars  of  the  Court.  If  the  money  for  which  such  note  is 
drawn  is  not  for  interest  or  maintenance,  the  Accountant-General 
signs  a  certificate  of  such  note,  which  certificate  is  entered  and 
marked  at  the  Report  Office. 

At  the  foot  of  the  note  or  check  there  is  a  proviso,  that  if  not 
paid  within  a  month  it  is  void  :  accordingly,  where  a  check  was 
alleged  to  have  been  accidentally  destroyed,  the  Court,  though  not 
satisfied  with  the  evidence  of  its  destruction,  directed  a  mw  check 
to  issue,  as  the  former  being  out  of  time  would  not  have  been  paid 
if  presented.^ 

I  When  any  stock  is  by  any  order  directed  to  be  transferred,  or 
when  any  stock,  Exchequer  bills  or  India  bonds,  are  by  any  order 
directed  to  be  sold  ;  or  when  any  India  bonds.  Exchequer  bills  or 
specific  articles  in  packages,  are  by  any  order  directed  to  be  deliv- 
ered out,  the  party,  or  his  solicitor,  brings  to  the  Accountant-Gen- 
eral's office  a  certificate  from  one  of  the  Registrars  of  the  Court 
of  what  stock  is  to  be  transferred,  and  to  whom  ;  or  of  the  stock, 
bills^  or  bonds  to  be  sold,  and  to  what  amount ;  or  of  the  bills, 

'  Taylor  o.  Sen  yens,  1  Beav.  571.    Tbe  Accountant>General  requires  au  affi- 
davit of  the  loss  of  the  check,  and  of  the  lapse  of  time. 
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bonds  or  specific  things  in  packages  to  be  delivered  out,  and  to 
whom,  and  from  what  cause  or  account. 

In  transfers  or  sales  of  stock,  the  Accountant-General  sends  to 
the  Bank  the  Registrar's  certificate  authorizing  the  transfer  or 
sale,  which  is  retained  by  the  Bank  as  their  authority  for  permit- 
ting the  transfer  to  be  made :  he  then  signs  a  certificate  of  his 
having  made  such  transfer,  and  of  the  cause  or  account  from 
which  the  same  is  made,  and  the  amount  for  which  the  same  was 
sold,  to  be  filed  in  the  Report  Office.  In  sales  of  stock  the  Ac- 
countant-General also  signs  a  certificate  of  tlie  stock  sold,  and  the 
money  raised  by  such  sale. 

On  sales  of  Exchequer  bills,  or  India  bonds,  the  Registrar's  cer- 
tificate is  countersigned  by  the  Accountant-General,  who,  after 
having  received  from  the  Bank  a  certificate  of  the  particular  bills 
or  bonds  sold,  the  amount  of  the  money  raised,  and  the  cause  or 
account  in  which  the  sale  is  made,  signs  another  certificate  of  the 
particulars  of  such  sale,  and  annexes  it  to  the  Bank  certificate,  to 
be  filed  in  the  Report  Office. 

When  Exchequer  bills  and  such  other  things  as  before  men- 
tioned are  delivered  out,  the  Registrar's  certificate  is  countersigned 
by  the  Accountant-General  and  sent  to  the  Bank ;  and  the  Bank 
having  sent  to  the  Accountant-General  a  certificate  of  the  particu- 
lars of  such  bills,  and  other  things  delivered  out,  and  to  whom, 
and  from  what  cause  or  account,  the  Accountant-General  signs 
another  certificate  of  such  delivery,  and  annexes  it  to  the  Bank 
certificate,  to  be  filed  in  the  Report  Office. 

Formerly,  when  any  Exchequer  bills  were  paid  off  or  exchanged, 
it  was  necessary  that  the  order  to  receive  the  principal  and  inter- 
est, and  a  request  that  the  principal  and  interest  due  on  the  bills 
might  be  received,  or  that  the  Exchequer  bills  might  be  exchanged, 
should  have  been  left  at  the  Accountant-General's  office.  The 
omission  to  give  such  directions  caused  considerable  loss  by  rea- 
son of  the  ihterest  upon  the  bills  ceasing.  Accordingly,  by  a  Gen- 
eral Order  of  the  28th  August,  1828,^  the  Bank  is  now  enabled  to 
receive  the  interest  upon  Exchequer  bills,  and  exchange  the  same 
for  new  bills,  in  case  such  new  bills  are  issued,  or  to  receive  the 
principal  and  interest  due  on  such  bills  as  cannot  be  exchanged 
without  any  direction  from  the  Accountant-General,  and  in  such 
case  the  Bank  is  to  certify  to  the  Accountant-General  without  any 

^  Orders  by  G.  W.  Sanders,  vol.  i.  p.  785. 
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direction  from  him  for  that  purpose,  the  numbers,  dates  and  sums 
of  the  Exchequer  bills  so  exchanged  or  paid  off,  and  the  causes 
and  accounts  to  which  they  were  respectively  placed,  and  also  the 
numbers,  dates,  and  sums  of  the  new  bills  taken  in  exchange,  and 
the  amount  of  the  interest,  or  principal  and  interest  (as  the  case 
may  be)  received  on  each  bill  or  set  of  bills,  placed  to  the  same 
cause,  matter  or  account. 

In  conclusion  it  may  be  convenient  here  to  observe,  that  when 
an  order  for  payment  of  money  out  of  Court  has  been  made,  an 
appeal  will  not  stop  the  execution  of  the  order  ;  but  from  the  case 
of  Ferguson  v.  Tadman,^  it  appears  that  the  Accountant-General 
is  justified  in  not  complying  with  an  order  for  payment  until  there 
has  been  sufficient  time  for  the  appellant  to  make  a  special  appli- 
cation for  a  stay  of  proceedings  to  the  Court  below. 

The  Registrar,  in  drawing  up  any  decree  or  order,  whereby  the 
Accountant-General  shall  be  directed  to  pay  or  transfer  any  fund 
or  part  of  any  fund  in  respect  of  which  legacy  or  succession  duty 
is  payable,  shall,  unless  the  decree  or  order  provide  for  the  pay- 
ment of  the  duty,  direct  the  Accountant-General  to  have  regard 
to  the  circumstance  that  such  duty  is  payable.^  Moreover,  by  16 
&  17  Vict.  c.  51,  s.  53,  in  administration  suits  the  Court  is  to  pro- 
vide out  of  any  property  which  may  be  under  control  for  the  pay- 
ment of  duty  to  the  Commissioners.  The  Accountant-General  on 
receiving  a  notice  under  the  last-mentioned  Order  is  to  require  the 
production  of  the  official  receipt  for  the  duty,  or  a  certificate  from 
the  parties  of  the  payment  of  the  duty. 

>  1  Bus.  &  M.  331. 

'  Order  of  9th  March,  1S54. 
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CHAPTER   XLIII. 

THE  STATUTORY  JURISDICTION   OP  THE  COURT, 

Section  I.  —  Introduction, 

This  work  has  been  hitherto  devoted  to  an  investigation  of  that 
part  of  the  practice  which  relates  to  the  original  jurisdiction  of  the 
Court  of  Chancery.  This  practice  is,  as  we  have  seen,  founded 
partly  upon  immemorial  customs  in  the  oflSces  connected  with  the 
Court,  partly  upon  the  decisions  of  the  Judges  and  the  General 
Orders,  and  partly  upon  direct  provisions  made  by  Acts  of  Parlia- 
ment. In  many  instances,  where  the  legislature  has  conferred 
upon  the  Court  additional  means  of  enfoi*cing  its  decrees  and  or* 
ders,  the  powers  given  for  this  object  have  been  interwoven  with 
the  original  practice.  Such  statutes  have  consequently  been  al- 
ready stated,  and  need  not  be  made  the  subject  of  further  discus- 
sion. There  are  also  other  Acts  of  Parliament  affecting  in  various 
ways  the  rights  of  property  and  the  rules  of  Equity,  and  there- 
fore incidentally  controlling  and  modifying  the  jurisdiction  in 
Chancery,  but  although  the  construction  of  these  acts  has  fre- 
quently to  be  determined  in  Equity,  they  relate  rather  to  the  Law 
than  the  practice  of  the  Court,  and,  therefore,  they  do  not  come 
within  the  scope  of  this  work. 

In  modern  times  the  number  of  statutes  that  have  been  passed, 
giving  a  particular  direct  jurisdiction,  is  so  great,  that  it  would  be 
impossible  to  attempt  to  go  through  the  whole  of  them  ;  but  it  will 
be  convenient  to  state  the  general  peculiarities  of  this  part  of  the 
jurisdiction  of  the  Court  of  Chancery,  and  to  call  attention  to 
some  of  the  most  important  of  these  statutes. 

In  the  first  place,  with  reference  to  the  general  statutory  juris- 
diction, there  is  this  material  distinction  between  the  manner  in 
which  the  original  powers  and  remedies  of  the  Court  are  called 
into  operation,  and  the  manner  in  which  orders  under  these  stat- 
utes are  enforced,  that  in  the  former  case  it  is,  as  we  have  seen, 
absolutely  necessary,  in  almost  all  cases,  that  a  bill  should  be  filed 
and  a  suit  regularly  instituted  before  any  relief  can  be  obtained, 
whereas  in  the  latter  case,  it  is  usual  for  the  Act  of  Parliameat 
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providing  the  additional  remedy  also  to  enact  tliat  it  may  be  ob- 
tained in  a  summary  manner  upon  petition  ;  but  it  should  be  rec- 
ollected that  the  ordinary  jurisdiction  of  the  Court  is  not  excluded, 
except  by  express  enactment.^  In  all  such  cases,  the  petition 
should  be  entitled  in  the  Act  under  which  it  is  presented.^  It 
should  also  be  entitled  in  the  matter  of  the  particular  person  or 
estate  to  which  it  has  reference.^  The  omission  of  this  latter  head- 
ing or  title  is  often  productive  of  great  inconvenience  and  delay 
both  to  the  parties  and  to  the  officers  of  the  Court,  and  renders  it 
extremely  difficult  to  distinguish  at  any  future  period  one  petition 
from  another  that  has  been  presented  under  the  same  Act. 

If,  as  is  usually  the  case,  the  Act  enables  the  Lord  Chancellor 
and  the  Master  of  the  Rolls  to  make  orders  under  it,  the  petition 
may  be  addressed  to  either  of  them  ;  but  if  addressed  to  the  Lord 
Chancellor,  it  may  be  heard  by  any  one  of  the  Vice-Chancellors.  * 

There  is,  however,  a  material  distinction  with  reference  to  the 
mode  in  which  the  orders  are  enforced,  between  regular  suits  de- 
pending in  the  Court,  and  matters  concerning  which  summary 
jurisdiction  exists. 

It  will  be  recollected  that  the  11th  Order  of  August,  1841,  pro- 
vides as  to  orders  made  in  suits,  ^^  That  if  any  party  who  is  by  an 
order  or  decree  ordered  to  pay  money,  or  do  any  other  act  in  a 
limited  time,  shall,  after  due  service  of  such  order,  refuse  or 
neglect  to  obey  the  same  according  to  the  exigency  thereof,  the 
party  duly  prosecuting  such  order  shall,  at  the  expiration  of  the 
time  limited  for  the  performance  thereof,  be  entitled  to  an  order 
for  a  serjeant-at-arms,  and  such  other  process  as  he  hath  hitherto 
been  entitled  to  upon  a  return  non  est  inventus^  by  the  commission- 
ers named  in  a  commission  of  rebellion,  issued  for  non-performance 
of  a  decree  or  prder."  The  following  Order,  the  12th,  provides, 
^^  that  the  order  or  decree  shall  state  the  time  when  the  act  is  to 
be  done,  and  sets  forth  the  indorsement  to  be  made  on  the  order."  ^ 

This  practice,  however,  does  not  apply  to  orders  made  under 

'  Hjde  v.  Edwards,  12  Beav.  160;  and  see  Thomas  v.  Walker,  18  Beav.  521. 
'  Ex  parte  Law,  4  Beay.  510. 

*  Where  the  jurisdiction  is  conferred  by  the  statute,  and  the  property  sought 
to  be  affected  forms  the  subject-matter  of  a  suit,  the  petition  should  be  entitled 
both  in  the  cause  and  under  the  Act. 

*  Ex  parte  Taylor,  10  Sim.  291. 

*  These  two  Orders  were  amended  by  the  6th  Order  of  April,  1842,  arUe^ 
p.  1061. 
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the  statutory  jurisdiction.  Upon  this  subject  it  will  be  couvenient 
to  give  an  extract  from  the  report  of  the  Commissioners  concern- 
ing the  Court  of  Chancery,  bearing  date  April,  1856.  After  stat- 
ing to  the  effect  aforesaid  that  the  Orders  of  1841  do  not  apply  to 
matters  in  the  Court  under  its  summary  jurisdiction,  they  go  on 
to  observe :  "  The  consequence  is,  that  the  practice  prevailing 
before  the  orders  is  still  in  force  with  respect  to  all  such  matters. 
These  are  very  numerous,  and  some  of  them  are  of  such  a  nature 
as  to  render  the  application  of  the  old  practice  to  them  especially 
harassing  and  vexatious.  The  payment  of  money  due  from  a 
solicitor  to  a  client,  or  from  the  client  to  the  solicitor,  upon  the 
taxation  of  the  solicitor's  bill,  under  the  ordinary  jurisdiction  of 
the  Court,  cannot  be  enforced  without  several  successive  orders, 
and  several  successive  services  and  demands.  We  think  that  the 
distinction  between  the  mode  of  enforcing  orders,  according  as 
they  are  made  in  suits  or  matters,  should  be  abolished,  and  that 
the  simpler  practice  adopted  with  respect  to  orders  made  in  suits 
should  be  made  applicable  to  orders  made  in  matters."  It  is  to  be 
hoped  that  the  recommendations  of  the  Commissioners  will  before 
long  be  acted  upon  by  the  legislature  ;  but,  in  the  mean  time,  it  is 
necessary  to  set  out  the  effect  of  the  distinction  above  alluded  to. 

The  mode  of  enforcing  payment  of  a  solicitor's  bill  of  costs 
against  a  client,  after  taxation,  and  certificate  filed  under  the  Soli- 
citor's Act,  6  &  7  Vict.  c.  78,  is  set  forth  in  the  evidence  given 
before  the  Commissioners,  and  is  as  follows :  — 

"  The  order  for  taxation,  obtained  as  of  course  by  the  client, 
contains  a  submission  by  him  to  pay,  and  a  direction  ^  that  the 
amount  to  be  certified  be  paid  accordingly  by  the  party  liable  to 
pay  such  amount.' 

^^  The  taxation  having  been  made,  and  the  certificate  of  amount 
due  from  client  to  the  solicitor  having  been  filed,  the  following 
steps  are  necessary  to  enforce  payment  by  committal :  — 

"  1.  The  certificate  of  costs  must  be  personally  served,  and  de- 
mand made  either  in  person  or  by  attorney. 

"  2.  Motion  (supported  by  affidavit  of  personal  service,  and 
demand  and  refusal),  that  the  client  may  pay  within  a  given 
time. 

"  3.  Motion  (supported  by  aflSdavit  of  personal  service  of  last 
order,  demand  and  non-payment),  that  the  client  may  pay 
the  amount  within  four  days  or  stand  committed. 
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"  4.  Order  as  of  course  (obtained  on  motion  supported  by  affi- 
davit of  personal  service  of  last  order,  demand  and  non- 
payment), that  the  client  do  stand  committed. 

*'  Upon  this  order  when  drawn  up  the  client  is  committed. 

^^  Tlie  same  process  is  necessary  for  the  committal  of  the  solici- 
tor in  the  event  of  a  balance  being  found  due  from  him  to  the 
client. 

"  In  proceeding  to  enforce  payment  by  fi.  fa.  or  elegit  by  the 
solicitor  against  the  client :  — 

"  The  client  having  submitted  to  pay,  and  the  usual  order  for 
taxation  having  been  made,  and  the  certificate  of  amount  due 
from  tlie  client  to  the  solicitor  having  been  fil0d,  the  solicitor  may 
obtain  an  order  of  course,  obtained  on  petition,  for  the  payment  of 
the  amount  certified  to  be  due  ;  after  which  the  solicitor  may  sue 
out  a  fi,  fa.  or  elegit  under  1st  Order  of  10th  May,  1839. 

**  In  proceeding  to  enforce  payment  by  fi.  fa.  or  elegU  by  the 
client  against  the  solicitor :  — 

'^  The  client  must  serve  a  notice  of  motion  upon  the  solicitor, 
and  obtain  an  order,  that  the  amount  certified  to  be  due  to  him 
from  the  solicitor  may  be  paid  to  him  by  the  solicitor.  After  one 
month  from  the  time  of  such  order  being  passed  and  entered  the 
client  is  entitled  to  sue  out  a  writ  of  yf./a.,  &c." 

On  the  other  hand,  the  mode  of  enforcing  an  order  for  payment 
made  in  a  suit,  is,  as  we  have  seen,^  as  follows :  — 

The  party  prosecuting  such  order,  may,  under  the  11th  and  12th 
Orders  of  26th  August,  1841,  proceed  to  enforce  the  order  in  the 
following  manner :  — 

^^  The  order  requiring  payment  must  state  a  time  within  which 
the  payment  is  to  be  made,  which  is  served  upon  the  party  re- 
quired to  pay,  and  a  memorandum  indorsed,  ^  If  you,  the  within- 
named  A.  B.,  neglect  to  obey  this  order  by  the  time  therein  limited, 
you  will  be  liable  to  be  arrested  under  a  writ  of  attachment,  &c.' 

*^  The  writ  of  attachment  issues  upon  affidavit  of  personal  ser- 
vice within  due  time,  and  of  demand  either  in  person  or  by  attor- 
ney, and  non-payment."* 

*  Ante,  p.  1059. 

'  These  orders  only  apply  to  orders  and  decrees  made  in  a  suit  In  re  Blake 
v.  Young,  9  Beav.  209. 
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Section  II. 
Statutes  Relating'  to  Charities. 

The  Court  of  Chancery  has  from  a  very  early  period  exercised 
both  an  original  and  a  statutory  jurisdiction  concerning  charities. 
It  would  not  be  within  our  compass  to  enter  fully  into  the  nature 
of  this  jurisdiction  and  its  gradual  development,  but  the  attention 
of  the  reader  may  be  directed  to  the  most  important  provisions  of 
the  recent  Act  on  this  subject,  and  its  effect  on  the  Court  of  Chan- 
cery. With  respect  to  the  original  jurisdiction  it  does  not  seem 
very  clear  what  portion  of  this  jurisdiction  of  Chancery  over  char- 
ities was  assumed  previous  to  the  statute  43d  Eliz.  c.  4,  what  por- 
tion of  it  arose  from  the  power  of  the  sovereign  as  parens  patriae 
to  institute  proceeding  by  means  of  the  Attorney-General  on  behalf 
of  charities,  and  what  portion  of  it  is  incidental  to  the  general 
jurisdiction  of  the  Court  to  enforce  trusts  of  all  descriptions.^ 

The  statute  43  Eliz.  c.  4,^  commonly  called  the  Statute  of  Char- 
itable Uses,  recites  that ''  Lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money  and  stocks  of  money,  have 
been  heretofore  given,  limited,  appointed  and  assigned,  as  well  by 
the  Queen's  most  excellent  Majesty  and  her  most  noble  progenitors, 
as  well  by  sundry  other  well-disposed  persons,  some  for  the  relief 
of  aged,  impotent,  and  poor  people  ;  some  for  maintenance  of  sick 
and  maimed  soldiers  and  mariners,  schools  of  learning,  free  schools^ 
and  scholars  in  Universities  ;  some  for  the  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks  and  highways ;  some  for 
education  and  preferment  of  orphans  ;  some  for  or  towards  relief, 
stock,  or  maintenance  for  houses  of  correction  ;  some  for  marriages 
of  poor  maids ;  some  for  supportation,  aid  and  help  of  young  trades- 
men, handicraftsmen,  and  persons  decayed  ;  and  others  for  relief 

*  Upon  this  subject  see  Story  Jur.  toI.  ii.  p.  365,  ch.  82,  §  1142  et  seq. 

*  The  St.  43  £Uz.  c.  4,  relating  to  charitable  gifls  and  uses,  forms,  in  principle 
and  substance,  a  part  of  the  law  of  Massachusetts.  Going  v.  Emery,  16  Pick. 
107. '  So  in  North  Carolina,  Kentucky,  Pennsylvania,  and  Indiana,  Griffin  v.  Gra- 
ham, 1  Hawks,  96  ;  Gass  t;.  Wilhite,  2  Dana,  170 ;  Witman  v.  Lex,  17  Serg.  & 
R  88  ;  Mayor  &c.  Philadelphia  v.  Elliott,  4  Rawle,  170 ;  McCord  v.  Ochiltree,  8 
Blackf.  16  ;  McAuley  v.  Wilson,  1  Dev.  (N.  C.)  Ch.  276.  This  statute  is  not  in 
force  in  Virginia,  or  in  Maryland.  Dashiell  v,  Attorney-General,  6  Harr.  &  John. 
392 ;  Gallego  v.  Attorney-General,  3  Leigh,  450 ;  Baptist  Asso.  v.  Hart,  4  Wheat. 
1 ;  1  Jarman  Wills,  (4th  Am.  ed.)  103,  243,  in  notes. 


STATUTES  RELATING  TO  CHARITIES.  1849 

or  redemption  of  prisoners  or  captives  ;  and  for  aid  or  ease  of  any 
poor  inhabitants,  concerning  payments  of  fifteens,  setting  out  of 
soldiers,  and  other  taxes  ;  which  lands,  tenements,  rents,  annuities, 
profits,  hereditaments,  goods,  chattels,  money  and  stocks  of  money, 
nevertheless  have  not  been  employed  according  to  the  charitable 
intent  of  the  givers  and  founders  thereof  by  reason  of  frauds, 
breaches  of  trust,  and  negligence  in  those  that  should  pay,  deliver, 
and  employ  the  same."  ^ 

This  statute  has  in  almost  all  respects  become  obsolete  ;  but  the 
words  in  the  recital  just  quoted  are  still  important,  inasmuch  as 
the  Court,  in  determining  what  gifts  come  within  its  present  chari- 
table jurisdiction,  has  adopted  the  practice  of  being  guided  by  this 
statute,  and  no  bequests  are  deemed  within  the  authority  of  Chan- 
cery, and  capable  of  being  established  and  regulated  thereby,  ex- 
cept bequests  for  those  purposes  which  that  statute  enumerates  as 
charitable,  or  which  by  analogy  are  deemed  within  its  spirit  and 
intendment.' 

Commissions  under  this  Act  for  Charitable  Uses  fell  into  disuse, 
partly  by  their  abuse,  partly  because  they  were  found  insufficient 
in  prosecuting  the  claim  in  many  instances,  and  also  from  being 
extremely  unjust  in  many  instances  as  to  the  persons  called  upon 
to  account  for  property,  or  the  persons  sought  to  be  charged 
thereby.'  When  the  custom  of  issuing  commissions  concerning 
charities  ceased,  the  only  manner  by  which  any  remedy  could  be 
obtained  in  Chancery  for  their  abuse  was  by  way  of  information. 
Under  these  circumstances,  the  statute  52  Geo.  III.  c.  101,  fre- 
quently called  Sir  Samuel  Romillt/'s  Act^  was  passed,  which  con- 
ferred upon  the  Court  a  valuable  summary  jurisdiction,  and  still 

^  By  the  Interpretation  clause  of  the  16  &  17  Vict  c.  137,  the  word  "*  charity" 
means  every  endowed  foundation  and  institution  taking  or  to  take  effect  in  Eng- 
land or  Wales,  and  coming  within  the  meaning,  purview  or  interpretation  of  the 
statute  of  the  4Sd  of  Elizabeth,  c.  4,  or  as  to  which,  or  the  administration  of  the 
revenues  or  property  thereof,  the  Court  of  Chancery  has  or  may  exercise  juris- 
diction. 

'  Kendall  v.  Granger,  5  Beav.  300 ;  Attorney-General  v.  Corporation  of  Shrews- 
bury, 6  Beav.  220 ;  Attorney-General  v.  Compton,  1  Y.  &  C.  417.  For  a  detailed 
account  of  the  effect  of  this  statute  and  the  decisions  under  it,  see  Duke's  Law  of 
Charitable  Uses,  and  Shelford  on  Mortmain,  p.  276.  The  last  occasion  on  which 
the  Court  acted  upon  this  statute  appears  to  have  been  the  case  of  Ex  parte 
Kiikby  Ravensworth  Hospital,  15  Yes.  305. 

*  Lord  Redesdale  in  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh,  N.  S.  62. 
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continnes  in  force,  though  the  power  of  the  Charity  Commissioners 
will  render  it  hereafter  comparatively  unimportant. 

It  will  be  convenient  now  to  state  the  general  result  of  the  16  & 
17  Vict.  c.  137,  concerning  charities,  and  to  refer  more  particu- 
larly to  the  particular  sections  which  affect  the  Court  of  Chancery. 
It  may  be  stated,  in  the  first  instance,  that  the  Act  does  not  pro- 
ceed upon  the  principle  of  transferring  the  jurisdiction  of  the 
Court  of  Chancery,  although  it  provides  redress  in  many  cases  by 
a  simpler  process  than  by  recourse  to  that  Court.  Where,  how- 
ever, any  proceeding  is  necessary  for  the  purpose  of  charging  the 
trustees  of  any  charity  with  breach  of  duty  or  malversation  of  the 
fund,  it  appears  that  there  is  still  no  tribunal,  except  the  Court  of 
Chancery,  to  which  an  application  can  be  made.  So,  also,  where 
the  rights  of  the  charity  have  to  be  vindicated  against  persons  who 
are  not  trustees,  or  there  is  a  question  of  title  to  be  tried  between 
the  charity  or  its  trustees  and  adverse  claimants,  the  jurisdiction 
of  the  Court  remains  as  it  formerly  was.^  With  respect,  however, 
to  a  charity  once  established,  no  application  can  be  made  to  the 
Court  except  by  leave  of  the  Commissioners.  For  the  17th  sec- 
tion of  the  16  &  17  Vict.  c.  137,  enacts,  that,  ^<  Before  any  suit, 
petition  or  other  proceeding  (not  being  an  application  in  any  suit 
or  matter  actually  pending),  for  obtaining  any  relief,  order  or  di- 
rection concerning  or  relating  to  any  charity,  or  the  estate,  funds, 
property  or  income  thereof,  shall  be  commenced,  presented  or 
taken  by  any  person  whomsoever,  there  shall  be  transmitted  by 
such  person  to  the  said  Board  notice  in  writing  of  such  proposed 
suit,  petition  or  proceeding,  and  such  statement,  information  and 
particulars  as  may  be  requisite  or  proper,  or  may  be  required  from 
time  to  time  by  the  said  Board,  for  explaining  the  nature  and  ob- 
jects thereof;  and  the  said  Board,  if  upon  consideration  of  the 
circumstances  they  so  think  fit,  may,  by  an  order  or  certificate, 
signed  by  their  secretary,  authorize  or  direct  any  suit,  petition  or 
other  proceeding  to  be  commenced,  presented  or  taken  with  re- 
spect to  such  charity,  either  for  the  objects  and  in  the  manner 
specified  or  mentioned  in  such  notice,  or  for  such  other  objects  and 
in  such  manner  and  form,  and  subject  to  such  stipulations  or  pro- 
visions for  securing  the  charity  against  liability  to  any  costs  or 
expenses,  and  to  such  other  stipulations  or  provisions  for  the  pro- 

*  16  &  17  Vict.  c.  137,  88.  15,  42;  and  see  Attorney-General  v.  Governors  of 
Sherborne  Grammar-School^  18  Beav.  28 1,  as  to  the  jurisdiction  of  the  Court. 
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tection  or  benefit  of  the  charity,  as  the  said  Board  may  think 
proper ;  and  such  Board,  if  it  seem  proper  to  them,  may,  by  such 
order  or  certificate  as  aforesaid,  require  and  direct  that  any  pro- 
ceeding 80  authorized  by  them  in  respect  of  any  charity  shall  be 
delayed  during  such  period  as  shall  seem  proper  to  and  shall  be 
directed  by  such  Board  ;  and  every  such  order  or  certificate  may 
be  in  such  form  and  may  contain  such  statements  and  particulars 
as  such  Board  shall  think  fit ;  and  (save  as  herein  otherwise  pro- 
vided) no  suit,  petition  or  other  proceeding  for  obtaining  any  such 
relief,  order  or  direction  as  last  aforesaid  shall  be  entertained  or 
proceeded  with  by  the  Court  of  Chancery,  or  by  any  Court  or 
Judge,  except  upon  and  in  conformity  with  an  order  or  certificate 
of  the  said  Board :  Provided  always,  that  this  enactment  shall  not 
extend  to  or  affect  any  such  petition  or  proceeding,  in  which  any 
person  shall  claim  any  property  or  seek  any  relief  adversely  to  any 
charity."  ^ 

The  following  section  provides,  ^^  That  it  shall  be  lawful  for  her 
Majesty's  Attorney-General,  acting  ex  officio^  to  make  such  appli- 
cations,  and  take  and  prosecute  such  proceedings  witli  respect  to 
any  charity  in  the  Court  of  Chancery  or  otherwise,  as  to  him  may 
seem  fit,  as  if  this  Act  had  not  been  passed  ;  and  that  nothing  in 
this  Act  contained  shall  be  construed  as  dispensing  with  the  fiat 
or  allowance  of  her  Majesty's  Attorney-General,  with  respect  to 
any  proceeding  not  being  an  application  under  the  jurisdiction 
created  by  this  Act,  where  such  fiat  or  allowance  was  necessary 
before  the  passing  of  this  Act." 

With  respect  to  suits  concerning  charities,  they  are,  as  we  have 
seen,  instituted  by  the  Attorney-General,  either  at  the  relation  of 
individuals  or  ex  officio ';  and  by  the  43d  section  of  the  above- 
mentioned  Act,  every  application  to  any  Judge  or  Court  under  the 
jurisdiction  thereby  created  may  be  made  by  the  Attorney-General 
or  by  one  or  more  of  the  trustees  administering  or  persons  inter- 
ested in  the  charity,  or  any  two  or  more  of  the  inhabitants  of  any 
parish  or  place  within  which  the  charity  is  administered  or  appli- 
cable. 

In  proceedings  by  petition  under  Sir  J.  Bomilly's  Act,  it  was 

necessary  that  the  Attorney  or  Solicitor-General  should  signify  his 

.  allowance  or  approbation  of  the  petition,  by  affixing  his  signature 

>  See  Re  Lister's  Hospital,  6  De  6.,  Mac.  &  Gor.  184. 
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to  it.  According  to  Lord  Eldon/  a  petition  can  derive  no  sanction 
from  the  signature  of  the  Solicitor-General,  he  being  competent  to 
act  only  when  there  is  no  such  officer  as  an  Attorney-General.  By 
the  43d  section  just  referred  to,  the  Attorney-General  ex  officio 
may  make  application  by  petition  to  the  Court  of  Chancery  under 
Sir  J.  Romilly's  Act,  or  any  future  Acts  authorizing  similar  appli- 
cations. 

The  original  petition  must  be  signed  by  the  petitioner  in  the 
presence  of  the  solicitor,  and  be  attested  thus :  —  '^  Signed  by  the 
petitioners  in  the  presence  of  A.  B.  solicitor  to  the  petitioners  in 
the  matter  of  this  petition."  A  certificate  should  also  be  obtained 
and  left  with  the  Attorney-General,  signed  by  the  counsel  who 
prepared  the  petition,  to  the  effect  that,  in  his  opinion,  the  petition 
is  one  proper  to  be  presented  under  the  Act. 

The  solicitor  for  the  petitioners  must  also  certify  ^^  that  the 
above-named  petitioners  are  able  to  answer  the  costs  of  this  appli- 
cation." There  must  also  be  a  certificate  from  the  solicitor  or  his 
clerk,  that  the  petition  presented  to  the  Judge  is  a  true  copy  of 
the  original  petition  submitted  for  the  sanction  of  her  Majesty's 
Attorney-General.2 

After  the  sanction  of  the  Board  has  been  obtained,  the  proceed- 
ings are  regulated  by  the  28th  section  of  the  16  &  17  Vict.  c. 
137,  whereby  it  is  enacted,  that,  ^<  Where  the  appointment  or  re- 
moval of  any  trustee,  or  any  other  relief,  order  or  direction  relat- 
ing to  any  charity,  of  which  the  gross  annual  income  for  the  time 
being  exceeds  thirty  pounds,^  shall  be  considered  desirable,  and 
such  appointment,  removal  or  other  relief,  order  or  direction 
might  now  be  made  or  given  by  the  Court  of  Chancery,  in  respect 
either  of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  Lord  Chancellor  intrusted  with  the  care  and  commitment  of 
the  custody  of  lunatics,  it  shall  be  lawful  for  any  person  author- 
ized in  this  behalf  by  the  order  or  certificate  of  the  said  Board,  or 
for  the  Attorney-General,  to  make  application  (without  any  infor- 
mation, bill  or  petition)  to  the  Master  of  the  Rolls  or  one  of  the 

'  Ex  parte  Skinner  in  re  Lawford  Charity,  2  Mer.  456 ;  and  see  1  Bligh,  N. 
S.  65. 

'  Re  the  Warwick  Charities,  1  Phil.  559. 

*  By  the  30th  section  these  provisions  are  extended  to  charities  established,  ad- 
ministered, or  applicable  for  objects  or  purposes  within  the  city  of  London,  whose 
gross  income  is  under  ZOL  per  annum. 
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Yice-Gliancellors  sitting  at  chambers,  for  such  order,  direction  or 
relief  as  the  nature  of  the  case  may  require ;  and  the  Master  of 
the  Rolls  or  the  Yice-Chancellor  to  whom  any  such  application 
shall  be  made  shall  and  may  proceed  upon  and  dispose  of  such 
application  in  chambers,  save  where  he  may  think  fit  otherwise  to 
direct,  and  shall  and  may  have  and  exercise  thereupon  all  such 
jurisdiction,  power  and  authority,  and  make  such  orders  and  give 
such  directions  in  relation  to  the  matter  of  such  application  as 
might  now  be  exercised,  made  or  given  by  the  Court  of  Chancery, 
or  by  the  Lord  Chancellor  intrusted  as  aforesaid,  in  a  suit  regu* 
larly  instituted  or  upon  petition,  as  the  case  may  require ;  and  the 
Master  of  the  Bolls  and  Vice-Chancellors  respectively  shall,  in 
relation  to  such  applications  as  aforesaid,  and  the  proceedings 
thereon,  (subject  to  any  rules  which  may  be  made  by  the  Lord 
Chancellor,  with  the  advice  and  consent  of  them  or  any  two  of 
them,)  have  all  such  power  of  directing  matters  to  be  heard  in 
open  Court,  and  of  ordering  what  matters  shall  be  heard  and 
investigated  by  themselves  and  their  chief  clerks  respectively, 
and  such  other  powers  and  authorities  as  by  the  Act  of  the  15 
k  16  Yict.  c.  80,  are  vested  in  or  authorized  to  be  exercised 
by  them  at  chambers ;  and  the  provisions  of  the  said  Act  appli- 
cable to  orders  made  by  the  Master  of  the  Bolls  or.  any  of  the 
Yice-Chancellors  at  chambers,  shall  extend  to  all  orders  so  made 
under  this  Act."  There  are  two  provisos — 1st,  to  the  effect, 
that  there  shall  be  no  appeal  where  the  gross  annual  income  of 
the  charity  does  not  exceed  100/.  2d.  That  the  Master  of  the 
Rolls  or  any  Vice-Chancellor  may  direct  an  information  or  bill  to 
be  filed  under  the  original  practice. 

By  the  31st  section  the  Lord  Chancellor  is  empowered  to  make 
rules  as  to  proceedings  in  chambers  under  the  Act,  and  as  to  tlie 
restrictions  under  which  an  appeal  is  to  be  prosecuted.  It  is  pre- 
sumed that  the  proceedings  will  be  the  same  as  those  set  forth  in 
the  former  chapter  on  Proceedings  in  Chambers.^ 

In  the  case  of  charities,  whose  incomes  do  not  exceed  30/.,  juris- 
diction is  given  to  the  District  Courts  of  Bankruptcy  and  County 
Courts,  subject  to  the  power  of  the  Board  to  direct  the  case  to  be 
originally  submitted  or  subsequently  transferred  to  the  Court  of 
Chancery,  in  which  event  it  is  to  be  dealt  with  as  a  chftrity  whose 
income  exceeds  30/. 

1  Ante,  p.  1328. 
156* 
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By  the  30th  section  a  power  of  appeal  is  given  to  all  persons, 
except  the  Attorney-General,  upon  notice  to  the  particular  Court 
and  to  the  Board  within  one  month  after  the  date  of  the  order, 
and  upon  a  bond  for  the  costs  being  entered  into ;  but  the  Attor- 
ney-General may  appeal  at  any  time  within  three  months  without 
giving  any  notice  or  entering  into  any  bond. 

The  40th  section  enacts,  that  the  appeal  is  to  be  by  petition  to 
the  Court  of  Chancery,  within  three  months  from  the  date  of  the 
order  allowing  the  appeal,  otherwise  the  order  appealed  against  is 
to  be  final. 

A  further  Act^  on  the  same  subject,  intituled  "  An  Act  to  amend 
the  Charitable  Trusts  Act,  1853,"  has  received  the  sanction  of  the 
Legislature.  This  latter  Act  is  to  be  construed  as  an  Act  with 
the  Charitable  Trusts  Act,  1853,  and  contains  several  provisions 
strengthening  the  powers  of  the  Commissioners,  but  not  materially 
affecting  the  powers  of  the  Court  of  Chancery.  It  would  be  in- 
consistent with  the  scope  of  this  work  to  state  further  the  details 
of  these  Acts ;  for  further  information  on  the  subject,  Mr.  Finlai- 
son's  valuable  work  on  the  subject  may  be  referred  to. 

The  3  &  4  Vict.  c.  77,  intituled  "  An  Act  for  Improving  the 
Condition  and  extending  the  Benefits  of  Grammar-Schools,"  has 
in  the  case  of  endowed  grammar-schools  enabled  the  Court  of 
Chancery  to  exert  a  more  extensive  jurisdiction  with  respect  to 
the  system  of  education,  the  right  of  admission,  the  appointment 
of  schoolmasters  and  other  matters.  It  expressly  provides,  by  the 
21st  section,  ^'  That  all  applications  may  be  heard  and  determined 
and  all  powers  given  by  this  Act  to  the  Court  of  Chancery  may  be 
exercised  in  cases  brought  before  such  Court,  by  petition  only, 
such  petition  to  be  presented,  heard  and  determined  according  to 
the  provisions  of  the  52  Geo.  III.  c.  101.* 

Under  the  8  &  9  Vict.  c.  70,  intituled  "  An  Act  for  the  Amend- 
ment of  the  Church  Building  Acts,"  power  is  given  to  the  Court 
of  Chancery,  upon  petition  presented  in  the  manner  just  stated,  to 
apportion  charitable  bequests  between  new  parishes  created  by  the 
Act  and  the  remaining  part  of  the  old  ones ;  ^  and  by  the  10th 

»  18  &  19  Vict  c.  124. 

'  Attorney-General  v.  Lord  Carrington,  4  De  G.  &  Sm.  140 ;  Re  Louth  Free 
School,  14  Beav.  201. 

*  There  appears  to  be  some  difference  of  opinion  as  to  the  power  of  the  Coorfc 
under  this  Act.  Re  West  Ham  Charities,  2  De  G.  &  Sm.  218 ;  Attomey-Greneral 
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section  of  the  Charitable  Trusts  Amendment  Act,  the  Charitable 
Commissioners  have  similar  powers  in  all  cases  when  the  income 
of  the  charity  does  not  exceed  30/.  annually. 


Section  III. 
Statutes  relating'  to  Solicitors. 

Anotheb  important  branch  of  the  statutory  jurisdiction  of  the 
Court  arises  under  the  recent  statute  of  the  6  &  7  Vict.  c.  73,  inti- 
tuled  ^^  An  Act  for  consolidating  and  amending  several  of  the  Laws 
relating  to  Attorneys  and  Solicitors  practising  in  England  and 
Wales."  Before  considering  the  practice  under  this  Act,  it  is  de- 
sirable to  state  the  jurisdiction,  which,  independent  of  any  Act  of 
Parliament,  the  Court  has  always  exercised  over  solicitors. 

Formerly,  the  sworn  clerks  were  the  only  recognized  agents  of 
parties  prosecuting  causes  in  Chancery,  but  as  the  business  of  the 
Court  increased,  their  number  became  insufficient  to  enable  them 
to  conduct'  throughout  the  suits  of  all  the  claimants.*  Conse- 
quently, the  practice  arose  of  confining  the  duty  of  the  sworn 
clerks  to  the  performance  of  a  certain  portion  of  the  business  in 
every  suit,  and  the  remainder  was  performed  by  solicitors  duly 
admitted  as  officers  of  the  Court.  Upon  the  abolition  of  the  office 
of  Six  Clerks,  and  sworn  clerks,  the  duties  performed  by  them 
were  divided  between  the  Clerks  of  Records  and  Writs  and  the 
solicitors  of  the  Court.  The  former  body  were  intrusted  with  the 
custody  of  the  Records  of  the  Court,  and  generally  with  that  part 
of  the  duties  of  the  Six  Clerks  and  sworn  Clerks  in  which  they 
acted  as  confidential  officers  of  the  Court,  whilst  tlie  solicitors,  in 
addition  to  their  former  duties,  have  now  to  perform  such  portions 
of  the  business  of  the  sworn  Clerks  as  had  reference  more  exclu- 
sively to  the  suitor,  and  was  transacted  by  them  as  his  agents. 
The  solicitors  have  always  been  considered  and  treated  as  author- 
ized officers  of  the  Court,  and  the  manner  of  their  admission  is 
regulated  by  the  statute  above  referred  to.  As  a  consequence  of 
their  position  as  officers  of  the  Court,  the  Court  has  always  exer- 

V.  Dalton,  18  Boav.  153 ;  Ex  parte  the  Incumbent  of  Brompton,  5  De  G.  &  Sm. 
6S6. 


1856  THE  STATUTORY  JURISDICTION  OF  THE  COURT. 

cised  a  summary  jurisdiction  over  tbem.  Thas,  if  a  solicitor  be 
guilty  of  gross  professional  misconduct,  and  the  facts  be  established 
by  affidavit,  then  the  Court  will,  upon  petition,  order  his  name  to 
be  struck  off  the  roUs.^  More  frequently,  however,  the  summary 
jurisdiction  of  the  Court  has  been  put  in  force  in  cases  where  a 
party  has  applied  for  aid  in  gaining  possession  of  deeds  and  docu- 
ments retained  by  his  solicitor.  In  the  case  of  Ex  parte  the  Earl 
of  Uxbridge,  a  petition  for  this  purpose  was  presented  under  the 
general  jurisdiction  of  the  Court  over  solicitors,  and  Lord  Eldon 
said,  ^^  There  was  no  doubt  the  Court  exercised  this  jurisdiction 
long  before  the  statute,  which  did  little  more  than  introduce  the 
regulations  under  which  the  jurisdiction  should  be  exercised."^ 

As  in  cases  of  this  description  the  Court  would  not  order  the 
solicitor  to  deliver  up  the  deeds  of  his  client  without  providing 
for  the  payment  of  what  was  due  for  professional  charges  to  the 
solicitor,  the  Court  extended  its  summary  jurisdiction  by  making 
orders  upon  petition  for  the  delivery  and  taxation  of  the  solicitor's 
bill,  and  by  putting  the  client  making  the  application  upon  terms 
which  insured  payment.^ 

Upon  a  similar  principle,  if  a  solicitor  retained  money  received 
by  him  in  his  character  of  solicitor  for  the  use  of  his  client,  his 
bill  was  taxable,^  though  it  contained  no  charges  for  business  of 
such  a  kind  as  would  have  rendered  it  taxable  under  the  provisions 
of  any  statute  previous  to  the  6  &  7  Vict.  c.  73.  Where  the  ap- 
plication for  taxation  of  a  solicitor's  bill  was  not  made  until  after 
payment,  the  Court  used  to  exercise  a  discretionary  power  in  de- 
termining whether  such  taxation  should  be  ordered.  The  cases 
upon  this  subject  are  fully  reviewed  by  Lord  Cottenham  in  Horlock 
t;.  Smith,^  and  in  Waters  v,  Taylor ;  ^  and  from  the  judgment  in 
those  cases  we  deduce  that  it  required  a  strong  case  to  be  made 
when  a  client  applied  for  taxation  of  his  solicitor's  bill  after  pay- 

^  Atkyns,  178  ;  Tn  re  Martin,  6  Beav.  887.  If  a  deceit  is  practised  by  a  solici- 
tor, in  hja  character  as  such,  although  not  in  a  suit  pending  in  the  Court,  he  will 
be  removed  from  his  office  as  solicitor.    Matter  of  Peterson,  3  Ptfige,  510. 

'  6  Ves.  426 ;  see  also  In  re  Barker,  6  Sim.  476  ;  In  re  Bice,  2  Keen,  181 ;  Jn 
re  Murray,  1  Russ.  519. 

•  In  re  Chilcote,  1  Beav.  421. 

•  In  re  Barker,  6  Simon.  476,  and  see  Wilson  v.  Gatteridge,  3  B.  &  C.  157; 
and  Dagley  v,  Kentish,  2  B.  &  AdoL  411. 

•  2  M.  &  C.  510. 

•  Ibid.  526. 
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meat  and  dae  opportunity  for  investigating  the  items  ;  but  that  tlie 
Court  would  give  relief  after  any  length  of  time  if  a  case  of  fraud 
or  improper  conduct  were  proved  against  the  solicitor.  It  seems 
also,  that  when  there  was  an  application  to  open  a  solicitor's  bill 
upon  the  ground  of  improper  charges,  the  respondent  was  as  much 
entitled  to  have  the  particular  items  stated  in  the  petition  as  a 
defendant  to  a  bill  filed  for  the  purpose  of  opening  a  settled  ac- 
count is  entitled  to  have  the  particular  items  on  which  the  plaintiff 
intends  to  rely  stated  in  the  bill. 

It  is  impossible  to  state  clearly  the  circumstances  under  which 
the  Court  will  make  orders  for  the  delivery  up  by  a  solicitor  of 
the  deeds  of  his  client  without  first  investigating  the  nature  and 
extent  of  the  lien  which  he  possesses  in  respect  of  his  bills  for  pro- 
fessional charges.  This  lien  extends  as  well  to  deeds  or  documents 
of  the  client  which  may  chance  to  be  in  the  solicitor's  hands  in  the 
course  of  business,  as  to  any  fund  recovered  in  a  suit  conducted 
by  him.  There  is,  however,  a  material  distinction  between  the 
lien  upon  a  fund  realized  in  a  cause,  and  the  lien  which  a  solicitor 
has  upon  papers  deposited  in  his  hands  by  a  client.  The  lien  upon 
such  a  fund  extends  only  to  the  costs  of  the  particular  suit  under 
which  the  fund  arises  ;  but  to  this  limited  extent  the  solicitor  is 
entitled  actively  to  enforce  it ;  whereas  the  right  of  a  solicitor  to 
ret^n  possession  of  the  deeds  and  papers  of  a  client  extends  to  all 
professional  costs,^  but  cannot  be  actively  enforced.'  The  lien  of 
a  solicitor  exists  only  between  the  solicitor  on  the  one  side,  and  the 
client,  or  persons  claiming  under  him,  on  the  other ;  it  is  not 
allowed  to  prejudice  the  rights  or  equities  of  the  persons  claiming 
adversely  and  paramount  to  the  client.' 

As  a  general  rule,  where  the  solicitor  has  once  acquired  a  lien 
upon  the  papers  of  his  client,  no  third  party  claiming  under  the 
client  can  interfere  with  the  right  of  detention  ;  possession  may  be 
kept  of  the  papers  until  they  are  redeemed  by  the  full  payment  of 
the  sum  in  respect  of  which  the  lien  exists.  Thus,  in  Warburton 
V.  Edge,^  a  solicitor  had  been  employed  by  an  administratrix  in  * 
the  management  of  the  intestate's  estate,  and  also  in  a  suit  insti- 

*  Ex  parte  Sterling,  16  Ves.  258 ;  Ex  parie  Pemberton,  18  Ves.  282 ;  Worrall 
V.  Johnson,  2  J.  &  W.  218. 

*'  Bozon  r.  BoUand,  4  My .  &  Cr.  858. 

*  Baker  v.  Henderson,  4  Sim.  27 ;  Bell  v.  Taylor,  8  Sim.  216  ;  Peily  v.  Wathen, 
1  De  G.,  Mac.  &  Gor.  20 ;  Francis  v.  Francis,  2  De  G.,  Mac.  &  Gor.  75. 

«  9  Sim.  508. 
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tuted  against  her  by  a  creditor  of  the  deceased ;  the  creditor  ob- 
tained a  decree  and  presented  a  petition  for  reference  to  ascertain 
whether  the  solicitor  had  a  lien  upon  certain  papers,  and  for  an 
order  that  he  might  deliver  them  up  to  the  receiver,  the  petition 
was  dismissed  on  the. ground  that  there  was  other  busmess  done 
by  the  solicitor  for  the  administratrix  in  the  administration,  and 
for  the  protection  of  the  estate ;  therefore,  he  must  have  a  lien 
upon  the  deeds  prior  to  the  right  of  the  administratrix  to  take 
them  out  of  his  hands,  and  consequently  prior  to  the  right  of  the 
plaintiffs,  who  were  merely  general  creditors  on  the  deceased^s 
estate,  and  who  tlierefore  could  only  take  the  estate  as  they 
found  it. 

Although,  however,  the  lien  of  a  solicitor  will,  in  general,  pre- 
vail against  persons  claiming  under  the  client,  yet  it  seems  that 
where  a  client  has  transferred  either  wholly  or  partially  his  inter- 
est in  the  estate  to  which  the  papers  relate,  the  solicitor  will  only 
be  able  to  claim  a  lien  as  against  the  person  to  whom  the  estate  is 
so  transferred  to  the  extent  of  the  sum  which  was  due  to  the  so- 
licitor at  the  time  of  the  transfer.  Thus  Lord  Chancellor  Sug- 
den  has  decided,  that  a  solicitor  could  only  claim  as  against  a 
judgment  creditor  of  his  client  a  lien  upon  the  deeds  of  his  estate 
for  the  amount  of  costs  incurred  prior  to  the  rendition  of  the  judg- 
ment} 

For  the  purpose  of  creating  the  lien,  all  that  is  necessary  is,  that 
the  papers  should  come  into  the  hands  of  the  solicitor  in  the  course 
of  his  professional  business ;  if  the  intention  is  to  deposit  papers 
for  a  particular  purpose,  and  not  to  be  subject  to  the  general  lien, 
that  must  be  by  special  agreement.^ 

It  is  necessary,  however,  that  they  should  have  come  into  his 
hands  in  his  professional  character ;  for,  if  they  came  to  him  iu 
any  other  capacity,  as,  for  instance,  in  that  of  steward  of  a  manor, 
he  will  have  no  lien  upon  them.^ 

It  has  been  before  stated,  that  the  lien  upon  papers  is  not  one 
which  can  be  actively  enforced ;  it  consists  simply  in  a  right  to  re- 
tain papers  until  absolute  payment  of  the  solicitor's  costs. 

In  Postlethwaite  v.  Blythe,^  Lord  Eldon  however  states  it  to  be 

»  Blunden  v.  Desart,  2  Dr.  &  W.  405. 
"  Ex  parte  Sterling,  16  Ves.  268. 
'  Champernown  t;.  Scott,  6  Mad.  93. 
*  2  Swanst.  256. 
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"  Contrary  to  the  whole  course  of  proceeding  in  this  Court  to  com- 
pel a  creditor  to  part  with  his  security  till  he  has  received  his 
money.  Nothing  but  consent  can  authorize  me  to  take  the  estate 
from  the  plaintiff  before  payment."  The  expression  above  quoted 
was  used  with  reference  to  a  mortgage ;  but,  according  to  Lord 
Cottenham,  the  rule  applies  equally  to  the  case  of  the  lien  of  a  so- 
licitor, so  that,  as  a  matter  of  strict  right,  a  solicitor  may  retain 
possession  of  documents  in  his  possession  until  absolute  payment 
to  himself ;  and  the  Court  will  not,  without  his  consent,  make  an 
order  for  the  delivery  of  them  up,  even  upon  ample  security  for 
the  payment  of  his  demand  being  brought  into  Court.^  It  ap- 
pears, however,  that  if  the  withholding  of  the  document  would 
occasion  the  loss  of  the  property  itself,  the  Court  will  make  a  spe- 
cial order  to  prevent  the  lien  having  that  effect.^ 

This  right  however  of  the  solicitor  to  refuse  production  of  docu- 
ments deposited  with  him  until  his  bill  is  paid,  will  not  be  allowed 
to  prevail  when  the  relation  of  solicitor  and  client  has  been  termi- 
nated by  any  act  of  the  solicitor  himself,  though  it  is  otherwise 
where  the  solicitor  is  discharged  by  his  client  or  his  representa- 
tives.^ In  a  case  where  the  solicitor  discharges  himself,  whether 
he  does  it  directly,  or  does  some  act  amounting  indirectly  to  a  dis- 
charge, a  difierent  rule  prevails,  materially  qualifying  the  right  of 
retention ;  thus,  in  the  case  of  Colegrave  v,  Manley,^  where  the 
plaintiff's  solicitor,  by  assigning  over  the  business  to  another,  dis- 
charged himself,  he  was  ordered,  though  his  bills  of  costs  were  not 
paid,  to  deliver  up  the  papers  to  the  new  solicitor  of  the  party,  the 
latter  undertaking  to  hold  them  subject  to  the  former  solicitor's 
lien  for  what  should  be  found  due  to  him  on  the  taxation  of  the 
biUs.  It  is  true,  that,  in  several  preceding  cases  where  the  solici- 
tor had  discharged  himself,  orders  were  made  giving  to  the  client 
the  right  of  inspection  only  ;  ^  but  Lord  Cottenham,  in  Heslop  v. 
Metcalfe,^  has  followed  the  decision  of  Lord  Eldon  in  Colegrave  v. 
Manley,  considering  it  to  liave  been  made  by  him  after  a  full  con- 

*  Richards  v.  Playtel,  1  C.  &  P.  79.  Formerly  it  seems  that  although  a  solici- 
tor could  retain  possession  of  deeds,  yet  he  could  be  compelled  to  produce  them 
for  inspection.    Ross  v.  Laughton,  1  V.  &  B.  849. 

'  Richards  t;.  Playtel,  ubi  supra;  and  see  Clifibrd  v.  Turrill,  2  De  G.  &  S.  M.  1. 
'  Lord  V.  Wormleighton,  Jacob,  580. 

*  Turn.  &  Russ.  400. 

*  Moir  p.  Mttdie,  1  Sim.  k  St.  282 ;  Conmierell  v,  Poynton,  1  Swanst  1. 

*  8  M.  &  C.  187. 
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sideration  of  the  preceding  cases  ;  consequently,  the  practice  ^  may 
be  considered  to  be  settled  in  accordance  with  that  case. 

Where  a  party  has  employed,  as  his  solicitors  in  a  cause,  a  firm 
of  two  solicitors  in  partnership,  the  retirement  from  the  business 
of  one  of  them  operates  as  a  discharge,  and  Sir  James  Wigram, 
in  Griffiths  v.  Griffiths,^  held  that  the  client  is  thereupon  entitled 
to  require  that  the  papers  necessary  for  the  prosecution  of  the 
cause  should  be  delivered  up  to  his  new  solicitor  upon  the  usual 
undertaking  for  saving  the  lien  of  the  discharged  solicitors. 

It  does  not  seem  very  clear  what  is  the  extent  of  the  lien  of  the 
personal  representative  of  a  deceased  solicitor  in  a  case  where  the 
relation  between  the  client  and  his  solicitor  has  not  been  termi- 
nated either  by  the  solicitor  discharging  himself,  or  by  the  client 
discharging  the  solicitor,  but  where  it  has  come  to  an  end  by  the 
death  of  the  solicitor.  In  the  case  of  Bedfem  v.  Sowerby,^  Lord 
Eldon  refused  to  order  the  personal  representative  of  a  deceased 
solicitor  to  deliver  the  papers  in  the  cause  to  another  solicitor  with- 
out payment  or  security  for  payment  of  the  solicitor's  bill. 

It  appears  from  the  case  of  Bray  i;.  Hine,^  that  the  town  agents 
of  a  country  solicitor  have  a  lien  upon  all  the  papers  deposited  in 
their  hands,  and  that  they  are  entitled  to  retain  tlie  papers  in  any 
particular  cause  or  matter,  until  payment  to  them  of  the  sum  due 
from  the  owner  of  the  papers  to  the  country  solicitor.  When  such 
payment  has  been  made,  the  town  agents  may  then  set  the  sum 
which  they  have  received  off  against  the  general  debt  due  to  them 
from  the  country  solicitor. 

The  lien  of  a  solicitor  upon  the  fund  recovered  in  a  cause,  does 
not  extend  beyond  the  costs  of  that  particular  suit.^  And  even 
though  the  fund  in  Court  be  recovered  by  means  of  a  deed,  upon 
which  he  has  a  general  lien,  yet  his  claim  upon  the  money  tlie 
fruits  of  the  deed  is  not  allowed  to  extend  to  general  professional 
charges.®    Where  the  fund  recovered  in  the  cause  consists  of  trust 

^  Cane  v.  Martin,  2  Beav.  5S4  ;  in  which  case,  in  addition  to  the  usual  under- 
taking, the  new  solicitor  was  ordered  to  undertake  to  prosecute  the  suit  with  due 
diligence. 

'  2  Hare,  6S7.  It  seems  doubtful  how  far  the  lien  is  affected  by  taldng  a  part- 
ner ;  Pelly  v.  Wathen,  1  De  G.,  Mac.  &  Gor.  27  ;  In  re  Forshaw,  16  Sim.  121. 

*  1  Swanst  S4. 

*  6  Price,  203. 

*  Lann  v.  Church,  4  Mad.  891. 

*  Bozon  V,  Bolland,  4  M.  &  C.  354,  overruling  Worrall  v»  Johnson,  2  Jac.  k  W. 
214. 
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property,  and  the  solicitor  is  retained  onlj  by  tbe  trustees,  it  does 
not  appear  that  he  has  any  lien  upon  the  fund,  as  against  the  ces- 
tui que  trusts,^  So,  also,  if  retained  by  some  of  the  cestui  que 
trusts  J  he  has  no  lien  against  the  share  of  any  parties,  other  than 
those  by  whom  he  has  been  retained.^  It  frequently  happens  that 
a  decree  directs  mutual  payments  between  the  parties  to  the  cause. 
In  such  a  case,  the  lien  of  the  solicitor  does  not  extend  to  all  sums 
coming  to  the  credit  of  his  client,  but  only  to  the  ultimate  balance 
to  be  paid  to  him  in  the  suit.^ 

The  lien,  however,  upon  a  fund,  differs  from  that  upon  papers,, 
in  that  it  may  be  actively  enforced.  Thus,  if  a  sum  of  moneys 
be  declared  by  decree  or  judgment  to  be  due  from  one  party  to 
another,  the  solicitor  for  the  party  to  receive  may  give  notice  of 
his  lien  to  the  party  to  pay  the  money ;  ^  and  if  the  notice  be  dis- 
regarded, such  party  is  liable  to  pay  the  money  a  second  time  to 
the  solicitor.^  So,  also,  when  the  fund  coming  to  his  client  is  in 
Court,  the  solicitor  may  present  a  petition  for  the  taxation  of  his 
bill,  and  for  payment  of  it  out  of  the  fund. 

A  solicitor  cannot  file  a  bill  in  equity  for  an  account,  in  respect 
of  his  bill  of  costs.^  It  seems,  however,  that  in  some  cases  a  so- 
licitor may  obtain  a  stop  order  upon  a  fund  in  Court  before  taxa- 
tion of  his  bill  or  conclusion  of  the  suit.^ 

»  Worrall  t;.  Harford,  8  Vea.  4. 

'  Hall  V.  Lftver,  1  H^re,  577. 

'  Bawtree  v.  Watflon,  2  Keen,  718.  The  solicitor's  lien  b  only  on  the  clear 
balance  due  to  his  client  ailer  all  the  equities  arising  out  of  that  particular  litiga- 
tion are  settled.  But  a  party  against  whom  a  decree  for  costs  has  been  made 
will  not  be  permitted  to  set  off  against  such  costs  a  decree  or  judgment  in  his  fa- 
yor  in  relation  to  a  distinct  matter,  to  the  prejudice  of  the  solicitor's  lien.  Dun- 
kin  V.  Vandenberg,  1  Paige,  622.  The  lien  of  an  attorney,  for  his  costs  of  the 
suit,  is  paramount  to  the  claim  of  the  adverse  party,  to  set  oif  a  judgment  recov- 
ered against  the  client  in  another  suit     Gridley  v.  Garrison,  4  Paige,  64  7. 

*  Cowell  V.  Simpson,  16  Ves.  281 ;  see  also  Howell  v.  Harding,  6  East,  862; 
Kicholson  v.  Norton,  7  Beav.  67. 

*  Watson  V.  Depeyster,  1  Gaines,  67,  note  (a) ;  Finder  v,  Morris,  8  Gaines, 
165;  Martin  v.  Hawkes,  15  John.  407;  People  9.  N.  York  Gommon  Pleas,  18 
Wendell,  840;  Ten  Broeck,  10  Wendell,  617.  Where  the  parties  to  a  suit 
make  a  collusive  settlement  thereof,  before  a  decree,  for  the  purpose  of  defraud- 
ing the  solicitor  of  his  costs,  his  remedy  is  to  proceed  with  the  suit,  in  the  name 
of  his  client,  notwithstanding  the  collusive  settlement  Talcott  o.  Bronson,  4 
Paige,  501. 

*  Allison  V.  Herring,  9  Sim.  588. 

^  Uobson  V.  Shearwood,  8  Beav.  486. 
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If  any  security  has  been  taken  by  a  solicitor  from  his  client,  in 
any  way  inconsistent  with  the  nature  of  the  contract  created  by 
the  lien,  the  lien  see^is  to  be  altogether  destroyed.  Thus  a  spe- 
cial agreement  to  give  credit  for  three  years,  on  condition  of  re- 
ceiving interest,  had  the  effect  of  forfeiting  the  lien.^ 

We  shall  now  proceed  to  consider  the  Act  of  6  A  7  Vict.  c.  73, 
by  the  S7th  section  of  which  statute  it  is  enacted,  *^  That  from  and 
after  the  passing  of  this  Act  no  attorney  or  solicitor,  nor  any 
executor,  administrator  or  assignee  of  any  attorney  or  solicitor, 
shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees  or  charges  or  disbursements  for  any  business  done  by 
such  attorney  or  solicitor,  until  the  expiration  of  one  month  after 
such  attorney  or  solicitor,  or  execiitor,  administrator  or  assignee  of 
such  attorney  or  solicitor  shall  have  delivered  *  unto  the  party  to 
be  charged  therewith,  or  sent  by  the  post  to,  or  left  for  him  at  his 
counting-house,  office  of  business,  dwelling-house  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges  and  disbursements,  and 
which  bill  shall  either  be  subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor  (or  in  the  case  of  a  partnership,  by  any  of  the 
partners,  either  with  his  own  name,  or  with  the  name  or  style  of 
such  partnership),  or  of  the  executor,  administrator  or  assignee  of 
such  attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by  a 
letter  subscribed  in  like  manner  referring  to  such  bill."  Although 
by  this  section  it  is  rendered  imperative  upon  a  solicitor,  before  he 
takes  any  step  to  compel  payment  of  his  costs,  that  he  should  have 
delivered  a  copy  of  his  bill  duly  signed,  or  a  copy  enclosed  in  a 
letter  duly  signed,  referring  to  the  copy  so  sent ;  yet  the  client  is 
not  bound  by  this  rule,  and  he  may  take  proceedings  for  tlie  taxa- 
tion of  a  bill  which  has  not  been  duly  delivered  to  him  according 
to  the  statute.  Lord  Cottenham'  says,  "  There  is  an  obvious  rea- 
son for  requiring  that  a  bill  should  be  signed  as  a  protection  to 
the  client  against  the  solicitor,  in  order  that  there  may  be  no 
doubt  as  to  the  nature  and  extent  of  the  demand,  but  I  cannot 

»  Cowell  V.  Simpson,  16  Ves.  282. 

'  After  a  solicitor  has  delivered  his  bill  he  will  not  as  a  general  rule  be  allowed 
to  add  or  subtract  any  items  from  it  for  any  purpose  arising  under  this  Act.  In 
re  Jones,  8  Beav.  479  ;  In  re  Carver,  8  Beav.  436  ;  In  re  Wells,  8  Beav.  416 ;  Ee 
Andrews,  17  Beav.  515.  It  is  different  in  the  case  of  a  taxation  between  party 
and  party,  Davis  r.  Earl  of  Dysart,  21  Beav.  125. 

•  In  re  Pender,  2  Ph.  76. 
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conceive  what  benefit  could  arise  from  requiring  that  it  should  be 
signed  for  the  purpose  of  taxation  at  the  instance  of  the  client ; 
on  the  contrary,  such  a  construction  of  the  Act  might  lead  to 
great  malpractices.    For  the  solicitor  is  by  the  Act  subjected  to 
this  penalty,  that  if  he  delivers  a  bill  too  large  by  one  sixth  of  its 
amount,  he  pays  tlie  costs  of  the  taxation,  and  it  is  obvious  that  it 
would  open  the  door  to  very  improper  practices,  if  the  solicitor, 
having  informed  the  client  of  the  amount  and  particulars  of  his 
demand  by  the  delivery  of  an  unsigned  bill,  should,  when  the 
client  applies  to  have  it  taxed,  be  allowed  to  protect  himself  from 
that  penalty  by  saying  that  the  bill  was  not  signed.    There  is, 
therefore,  a  very  sufficient,  reason  why  the  Court  should  require  a 
bill  to  be  signed  before  the  solicitor  can  take  any  proceedings  upon 
it,  but  no  reason  why  a  bill  should  go  for  nothhig,  when  the  client 
comes  for  taxation,  merely  because  it  is  not  signed." 

It  appears  that  a  delivery  to  an  agent  of  the  client  authorized  to 
receive  it  is  a  sufficient  delivery  under  the  statute.^ 

Upon  the  application'  of  the  party  chargeable^  by  such  bill 
within  such  month,  it  shall  be  lawful,  in  case  the  business  con- 
tained in  such  bill  or  any  part  thereof  shall  have  been  transacted 
in  the  High  Court  of  Chancery,  or  in  any  other  Court  of  Equity, 
or  in  any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of 
such  business  shall  have  been  transacted  in  any  Court  of  Law  or 
Equity,^  for  the  Lord  High  Chancellor,  or  the  Master  of  the  Bolls, 
and  in  case  any  part  of  such  business  shall  have  been  transacted 
in  any  other  Court  for  the  Courts  of  Queen's  Bench,  Common 
Pleas,  Exchequer,  Court  of  Common  Pleas  at  Lancaster,  or  Court 
of  Pleas  at  Durham,  or  any  Judge,  or  either  of  them,  and  they 

*  In  re  Bash,  8  Bear.  66. 

*  When  the  amount  of  a  solicitor's  bill  has  been  allowed  to  a  solicitor  in  a  set- 
tled aceoant,  or  if  there  has  been  any  special  agreement  as  to  the  manner  in 
irhich  the  costs  shall  be  settled  and  paid,  the  Court  apparently  can  make  an 
order  for  the  taxation  of  the  bill  under  the  statute ;  but  the  decisions  on  the  sub- 
ject are  obscure.  See  In  re  Stephen,  2  Phil.  662,  and  the  remarks  of  the  Master 
of  the  Rolls  in  Re  Fisher,  18  Beav.  188 ;  Re  Ransom,  id.  220. 

*  An  insolvent  is  not  a  party  chargeable  within  the  meaning  of  this  provision. 
In  re  Halsall,  11  Beav.  168.  But  a  married  woman  who  has  made  her  separate 
estate  liable,  although  she  must  petition  by  her  next  friend,  is  a  party  chargeable 
within  the  meaning  of  this  section.  Waugh  v,  Waddell,  16  Beav.  521.  See  also 
Re  Stephen,  2  Phil.  668 ;  Re  Pugh,  17  Beav.  510. 

*  As  to  the  meaning  of  these  words,  see  Re  Gaitskell,  1  Phil.  680 ;  Re  Stephen, 
2  Phil.  668  ;  Re  Andrews,  17  Beav.  510. 
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are  hereby  respectively  required,  to  refer  such  bill  aod  the  demand 
of  such  attorney  or  solicitor,  executor,  administrator  or  assignee 
thereupon  to  be  taxed  and  settled  by  the  proper  officer  of  the 
Court  in  which  such  reference  shall  be  made,  without  any  monej 
being  brought  into  Court,  and  the  Court  or  Judge  making  such 
reference  shall  restrain  such  attorney  or  solicitor,  or  executor, 
administrator  or  assignee  of  such  attorney  or  solicitor,  from  com- 
mencing any  action  or  suit  touching  such  demand  pending  such 
reference.^ 

*  The  following  forms  of  oi-der  made  under  this  section  exhibit  the  practice. 
The  common  order  for  delivering  up  of  deeds  and  for  taxation  is  as  follows :  — 

**  In  the  matter  of  A.  B.,  one  of  the  solicitors  of  this  Court.    Upon  the  humble 
petition  of  C.  D.  of,  &c.,  this  day  preferred  unto  the  Right  Honorable  the  Master 
of  the  Rolls,  it  was  alleged  that  the  petitioner  employed  the  above-named  A.  B. 
as  his  solicitor  in  various  matters  of  business  for  him  between  the  month  of 
and  the  month  of  185  .     That  the  petitioner  is  desirous  of  obtaining  the 

papers  in  the  possession  of  the  said  belonging  to  the  petitioner,  but  the  said 

A.  B.  refuses  to  deliver  up  the  same  until  his  bill  of  costs  is  paid ;  that  the  said 
A.  B.,  although  applied  to,  has  not  delivered  his  bill  of  costs  against  the  peti- 
tioner ;  that  the  petitioner  submits  to  pay  what  shall  appear  to  be  due  in  respect 
of  the  said  bill.  It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  the 
said  A.  B.  do  within  a  fortnight  afler  notice  hereof  deliver  to  the  petitioner  a  bill 
of  all  such  fees  and  disbursements  as  he  claims  to  be  due  to  him  from  the  peti- 
tioner ;  and  that  it  be  referred  to  the  Taxing  Master  of  this  Court  in  rotation  to 
tax  and  settle  the  said  bill,  and  that  the  petitioner  and  also  the  said  A.  B.  pro- 
duce before  the  said  Master  upon  oath,  as  he  shall  direct,  all  books,  papers,  and 
writings  in  their  custody  or  power  respectively  relating  to  the  matters  hereby  re- 
ferred, or  any  of  them,  and  that  they  be  examined  upon  interrogatories  touching 
the  same  matters  or  any  of  them  as  the  said  Master  shall  direct.  And  it  is  or- 
dered, that  the  said  do  give  credit  for  all  sums  of  money  by  him  received  of, 
or  on  account  of  the  petitioner,  and  that  he  be  at  liberty  to  charge  all  sums  of 
money  paid  by  him  to  or  on  account  of  the  petitioner.  And  it  is  ordered,  that  if 
such  bill  when  taxed  be  less  by  a  sixth  part  than  the  said  bill  as  delivered,  the 
said  Master  do  tax  the  petitioner  his  costs  of  such  reference,  and  if  such  bill 
when  taxed  shall  not  be  less  by  a  sixth  part  than  the  said  bill  as  delivered,  the 
said  Master  do  tax  the  said  costs  of  such  reference.  And  it  is  ordered,  that  the 
said  Master  do  certify  the  amount  due  from  the  petitioner  to  the  said  A.  B.,  or 
from  the  said  A.  B.  to  the  petitioner,  as  the  case  may  be,  having  regard  to  the 
costs  of  such  reference  to  be  taxed  as  aforesaid,  and  any  sum  or  sums  of  money 
which  may  have  been  so  received  or  paid  as  aforesaid.  And  it  is  ordered,  that 
the  amount  so  to  be  certified  be  paid  accordingly,  unless  the  Court  shall,  upon 
special  circumstances  to  be  certified  by  the  said  Master  otherwise  order,  upon  ap- 
plication to  be  made  within  one  week  afler  the  date  of  the  said  Master's  certificate 
by  the  party  liable  to  pay  such  amount.  And  it  is  ordered,  that  upon  payment 
by  the  petitioner  to  the  said  A.  B.  of  what  may  be  certified  to  be  due  to  him  as 
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^^  And  in  case  no  such  application  as  aforesaid  shall  be  made 
within  such  month  as  aforesaid,  then  it  shall  be  lawful  for  such 
reference  to  be  made  as  aforesaid,  either  upon  ^  the  application  of 
the  attorney  or  solicitor,  or  the  executor,  administrator  or  assignee 
of  the  attorney  or  solicitor,  whose  bill  may  have  been  so  as  afore- 
said delivered,  sent  or  left,  or  upon  the  application  of  the  party 
ehargeable  by  such  bill,  with  such  directions,  and  subject  to  such 
conditions  as  the  Court  or  Judge  making  such  reference  shall 
think  proper,^  and  such  Court  or  Judge  may  restrain  such  attor- 
ney or  solicitor,  or  the  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  from  commencing  or  prosecuting  any 

aforesaid,  or  in  case  it  shall  appear  that  there  is  nothing  due  to  the  said  A.  B.,  he 
the  said  A.  B.  do  deliYer  to  the  petitioner  upon  oath  all  deeds,  books,  papers,  and 
writings  in  his  custody  or  power  belonging  to  the  petitioner.  And  it  is  ordered, 
that  no  proceedings  at  law  or  otherwise  be  commenced  against  the  petitioner  in 
respect  of  the  said  bill  pending  such  reference."  And  see  Ckwper  v.  Ewart,  2 
Phil.  362. 

It  will  be  obserred,  that  by  the  fbrm  of  this  order  die  petitioner  submits  to  pay 
what  shall  appear  to  be  due  in  respect  of  the  bill.  One  effect  of  this  is,  that  where 
a  solicitor  is  employed  by  more  than  one  person  an  order  of  course  for  the  taxa- 
tion of  the  bill  can  only  be  obtained  upon  the  submission  and  undertaking  of  all 
the  clients.  In  re  Perkins,  S  Bear.  241 ;  *Ex  parte  Mobbs,  S  Beav.  499.  The 
effect  of  the  submission  is,  that  the  petitioner  is  precluded  from  denying  his  lia- 
bility in  respect  of  the  bill  before  the  Taxing  Master.  It  appears  that  both  at 
Law  and  in  Equity  the  Master  has  the  power  of  considering  questions  of  retainer. 
Be  Clarke,  1  De  G.,  Mac.  &  Gor.  48. 

It  may  be  here  obserred,  that  an  order  in  the  form  to  deliver  up  all  papers,  &c., 
will  be  irregular,  unless  the  order  is  for  the  taxation  of  all  the  bills  due  to  the 
solicitor  from  the  petitioner.  The  mere  circumstance,  however,  that  the  solicitor 
has  a  special  lien  upon  some  of  the  deeds  in  his  possession  belonging  to  the  peti- 
tioner will  not  make  the  order  irregular,  as  the  solicitor  may  apply  to  the  Court 
to  prevent  his  lien  being  violated,  should  the  order  for  delivery  be  sought  to  be 
enforced  against  the  deeds  he  is  entitled  to  retain.  In  re  Pender,  2  Phil.  7S,  and 
8  Beav.  279 ;  In  re  Teague,  11  Beav.  SIS ;  Holland  v.  Gwynne ;  In  re  Byrch,  S 
Beav.  124. 

1  Notice  is  not  requisite  on  an  application  to  tax  in  cases  falling  within  this 
part  of  the  section.    Re  Gaitskell,  1  Phil  580 ;  Re  Pender,  2  Phil.  69. 

'  Although  from  these  words  it  might  be  inferred  that,  in  every  case  where  a 
month  had  expired  after  the  delivery  of  the  bill,  the  Court  would  not  make  an 
order  without  considering  the  circumstances  of  the  case,  and  making  conditions 
accordingly,  yet  such  is  not  the  practice.  Unless  some  of  the  circumstances  men- 
tioned in  the  next  proviso  have  occurred,  an  order  of  course  may  be  obtained  be- 
fore payment  of  a  bill,  and  after  the  expiration  of  a  month  from  the  delivery. 
See  Holland  v.  Grwynne;  In  re  Byrch,  8  Beav.  124 ;  see  also  In  re  Bromley,  7 
Beav.  487 ;  Ex  parte  Shackell,  2  De  G.,  Mac.  &  Gor.  842. 
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action^  or  suit  touching  such  demand  pending  any  reference,  upon 
such  .terms  as  shall  be  thought  proper." 

^  See  note  on  p.  1867  for  the  terms  upon  which  taxation  a  month  after  de- 
livery is  granted.  The  form  of  the  order  made  upon  such  occasion  is  as  fol- 
lows :  — 

**  In  the  matter  of  A.  B.,  one  of  the  solicitors  of  this  Court.  Upon  the  humble 
petition  of  C.  D.  of  this  day  preferred  unto  the  lUght  Honorable  the  Master 

of  the  Rolls,  it  was  alleged  that  the  petitioner  employed  the  above-named  A.  B. 
as  his  solicitor  in  certain  conveyancing  business  and  other  matters.  That  the  said 
A.  B.  on  or  about  the  day  of  last  delivered  unto  the  petitioner  his  bill 

of  fees  and  disbursements,  which,  as  the  petitioner  is  advised,  contains  many  un- 
reasonable and  extravagant  charges,  and  the  same  does  not  contain  any  item  for 
business  done  in  either  of  the  Courts  of  Law-  or  Equity.  That  the  petitioner 
submits  to  pay  what  shall  appear  to  be  due  to  the  said  A.  B.  on  the  taxation  oi 
his  said  bill ;  it  was  therefore  prayed  and  it  is  accordingly  ordered,  that  it  be 
referred  to  the  Taxing  Master  of  this  Court,  in  rotation,  to  tax  and  settle  the  said 
bill,  and  that  the  petitioner  and  also  the  said  A.  B.  do  produce  before  the  said 
Master,  upon  oath,  as  he  shall  direct,  all  books,  papers,  and  writings  in  their 
custody  or  power,  respectively  relating  to  the  matters  hereby  referred,  or  any 
of  them ;  and  that  they  be  examined  upon  interrogatories  touching  the  same 
matters,  or  any  of  them,  as  the  said  Master  shall  direct.  And  it  is  ordered  that 
the  said  A.  B.  do  give  credit  for  the  sums  of  money  by  him  received  of  or  on  ac- 
count of  the  petitioner,  and  that  he  be  at  liberty  to  charge  all  sums  of  money  paid 
by  him  to  or  on  account  of  the  petitioner.  And  it  is  ordered,  that  if  such  bill 
when  taxed  be  less  by  a  sixth  part  than  the  said  bill  so  delivered,  the  said  Master 
do  tax  the  petitioner  his  costs  of  such  reference ;  and  if  such  bill  when  taxed 
shall  not  be  less  by  a  sixth  part  than  tbe  said  bill  so  delivered,  the  said  Master  do 
tax  the  said  A.  B.  his  costs  of  such  reference.  And  it  is  ordered,  that  the  said 
Master  do  certify  the  amount  due  from  the  petitioner  to  the  said  A.  B.,  or  from 
him  to  the  petitioner,  as  the  case  may  be,  having  regard  to  the  costs  of  such  ref- 
erence so  to  be  taxed  as  aforesaid  and  any  sum  or  sums  of  money  which  may 
have  been  so  received  or  paid  as  aforesaid.  And  it  is  ordered,  that  the  amount 
so  to  be  certified  be  paid  accordingly,  unless  the  Court  shall,  upon  special  circum- 
stances, to  be  certified  by  the  said  Master,  otherwise  order  upon  application  to  be 
made  within  one  week  after  the  date  of  the  said  Master's  certificate  by  the  party 
liable  to  pay  such  amount.  And  it  is  ordered,  that  upon  payment  by  the  peti- 
tioner to  the  said  A.  B.,  of  what  may  be  certified  to  be  due  to  him  as  aforesaid, 
or  in  case  it  shall  appear  that  there  is  nothing  due  to  him,  he  the  said  A.  B.  do 
deliver  to  the  petitioner  upon  oath,  all  deeds,  books,  papers,  and  writings  in  his 
custody  or  power  belonging  to  the  petitioner.  And  it  is  ordered,  that  no  pro- 
ceedings at  law,  or  otherwise,  be  commenced  against  the  petitioner  in  respect  of 
the  said  bill  pending  such  reference.  But  the  petitioner  is  to  procure  the  said  Mas- 
ter's report  in  a  month,  (unleiis  the  said  Master  shall  certify  that  further  time  is  neces- 
sary to  enable  him  to  make  his  report,)  or  this  order  is  to  be  of  no  effect  These 
words  in  italics  are  added  where  the  petitioner  does  not  apply  for  the  order  to 
tax  until  after  the  expiration  of  a  month  from  the  delivery  of  the  bilL" 
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It  will  be  observed  here,  that  an  order  for  taxation  can  be  ob- 
tained  by  the  solicitor  himself,  as  well  as  by  the  client.  In  a  case^ 
before  Lord  Langdale,  M.  B.,  the  solicitor  had  been  employed, 
both  by  a  testator  during  his  lifetime,  and  by  his  executors  after 
his  decease,  so  that  there  were  two  sets  of  bills ;  one  incurred  on 
the  retainer  of  the  testator,  and  chargeable  against  the  estate,  and 
to  be  paid  in  a  due  administration  of  assets ;  the  other  set  incurred 
on  the  retainer  of  the  executors  in  relation  to  the  testator's  estate, 
and  for  which  they  were  liable.  Under  these  circumstances  the 
executors  sought  for  the  delivery  and  taxation  of  the  set  of  bills 
incurred  upon  their  own  retainer;  the  solicitor  objected,  and 
claimed  that  both  sets  might  be  taxed,  whereupon  Lord  Langdale 
held  that,  the  petitioners  coming  for  a  taxation  of  their  part  of  all 
the  bills,  the  respondent  had  a  right  to  ask  for  a  taxation  of  his 
bills  against  the  testator. 

The  87th  section  of  the  Act  then  proceeds  as  follows :  —  "  Pro- 
vided always,  that  no  such  reference  as  aforesaid  shall  be  directed 
upon  an  application  made  by  the  party  chargeable  with  such  bill 
after  the  verdict  shall  have  been  obtained,  or  a  writ  of  inquiry 
executed,  in  any  action  ^  for  tiie  recovery  of  tlie  demand  of  such 
attorney  or  solicitor,  or  executor,  administrator  or  assignee  of  such 
attorney  or  solicitor,  or  after  the  expiration  of  twelve  months  after 
such  bill  shall  have  been  delivered,  sent  or  left  as  aforesaid,  except 
under  special  circumstances,^  to  be  proved  to  the  satisfaction  of 
the  Court  or  Judge  to  whom  the  application  for  such  reference 
shall  be  made. 

*  In  re  Dalby,  8  Beav.  469. 

*  Where  taxation  is  ordered  after  action  brought,  the  general  rale  is,  that  if 
anything  is  found  due  the  client  must  pay  the  costs  of  the  action.  In  re  Hair, 
11  Beav.  96.  Apparently,  after  judgment,  no  application  at  all  can  be  made 
under  this  Act ;  and  if  an  application  to  tax  has  been  made  to  a  Court  of  Law 
and  refused,  the  client  cannot  resort  to  a  Court  of  Equity.  Re  Barnard,  2  De  G., 
Mac.  &  Gor.  364 ;  Ex  parte  Shackell,  id.  842. 

'  It  will  be  seen  by  the  proviso,  that  no  order  of  course  can  be  obtained  for 
the  taxation  of  a  bill  twelve  months  after  delivery,  or  after  verdict;  but  in 
Boch  cases  the  ground  upon  which  such  taxation  is  asked  must  be  set  forth  in  a 
special  petition.  There  have  not  been  many  cases  in  which  the  Court  has  had  to 
decide  what  are  special  circumstances  within  the  meaning  of  this  proviso,  though 
there  have  been  very  numerous  decisions  as  to  the  meaning  of  the  corresponding 
words  in  sect.  41,  post,  p.  1872.  The  following  cases,  however,  may  be  referred 
to  on  the  subject :  Re  Bagshawe,  2  De  G.  &  Sm.  205 ;  Re  Gedye,  14  Beav.  56 ; 
Re  Barnard,  2  De  G.,  Mac.  &  Gor.  864 ;  Re  Williams,  15  Beav.  417. 
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^*  And  upon  every  such  reference,  if  either  the  attorney  or  soli- 
citor, or  executor,  administrator  or  assignee  of  the  attorney  or 
solicitor,  whose  bill  shall  have  been  delivered,  sent  or  left,  or  the 
party  chargeable  with  such  bill,  having  due  notice,  shall  refuse  to 
attend  such  taxation,  the  officer  to  whom  such  reference  shall  be 
made  may  proceed  to  tax  and  settle  such  bill  and  demand  ex 
parte ;  and  in  case  any  such  reference  as  aforesaid  shall  be  made 
upon  the  application  of  the  party  chargeable  with  such  bill,  or 
upon  the  application  of  such  attorney  or  solicitor,  or  the  executor, 
administrator  or  assignee  of  such  attorney  or  solicitor,  and  the 
party  chargeable  with  such  bill  shall  attend  upon  such  taxation, 
the  costs  ^  of  such  reference  shall,  except  as  hereinafter  provided 
for,  be  paid  according  to  the  event  of  such  taxation ;  that  is  to 
say,  if  such  bill  when  taxed  be  less  by  a  sixth  part  than  the  bill 
delivered,  sent  or  left,  then  such  attorney  or  solicitor,  or  executor, 
administrator  or  assignee  of  such  attorney  or  solicitor,  shall  pay 
such  costs,  and  if  such  bill  when  taxed  shall  not  be  less  by  a  sixtli 
part  than  the  bill  delivered,  sent  or  left,  then  the  party  chargeable 
with  such  bill  making  such  application,  or  so  attending,  shall  pay 
such  costs;  and  every  order  to  be  made  for  such  reference  as 
aforesaid  shall  direct  the  officer  to  whom  such  reference  shall  be 
made,  to  tax  such  costs  of  such  reference,  to  be  so  paid  as  afore- 
said, and  to  certify  what,  upon  such  reference,  shall  be  found  to 
be  due  to  or  from  such  attorney  or  solicitor,  or  executor,  adminis- 
trator or  assignee  of  such  attorney  or  solicitor  in  respect  of  such 
bill  and  demand,  and  of  the  costs  of  such  reference  if  payable. 

^'  Provided  also,  that  such  officer  shall  in  all  cases  be  at  liberty 
to  certify  specially  any  circumstances  relating  to  such  bill  or  taxa- 
tion, and  the  Court  or  Judge  shall  be  at  liberty  to  make  thereupon 
any  such  Order  as  such  Court  or  Judge  may  think  right  respect- 
ing the  payment  of  the  costs  of  such  taxation. 

^^  Provided  abo,  that  where  such  reference  as  aforesaid  shall  be 
made  when  the  same  is  not  authorized  to  be  made,  except  under 
special  circumstances,  as  hereinbefore  provided,  then  the  said 
Court  or  Judge  shall  be  at  liberty,  if  it  shall  be  thought  fit,  to 
give  any  special  directions  relative  to  the  costs  of  such  reference. 

*^  Provided  also,  that  it  shall  be  lawful  for  the  said  respective 
Courts  and  Judges  in  the  same  cases  in  which  they  are  respectively 

1  Re  Adamson,  IS  Beav.  460;  In  re  Clarke,  1  De  6.,  Mac  &  Gor.  4& 
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authorized  to  refer  a  bill,  which  has  been  so,  as  aforesaid,  deliv- 
ered, sent  or  left,  to  make  such  order  for  the  delivery  by  any 
attorney  or  solicitor,  or  the  executor,  administrator  or  assignee  of 
any  attorney  or  solicitor,  of  such  bill  as  aforesaid,  and  for  the  de- 
livery of  deeds,  documents  or  papers  in  his  possession,  custody  or 
power,  or  otlierwise  touching  the  same,  in  the  same  manner  as  has 
heretofore  been  done  as  regards  such  attorney  or  solicitor  by  such 
Courts  or  Judges  respectively,  where  any  such  business  had  been 
transacted  in  the  Court  in  which  such  T)rder  was  made :  provided 
also,  that  it  shall  not  in  any  case  be  necessary  in  the  first  instance 
for  such  attorney  or  solicitor,  or  the  executor,  administrator  or 
assignee  of  such  attorney  or  solicitor,  in  proving  a  compliance 
with  this  Act  to  prove  the  contents  of  the  bill  he  may  have  deliv- 
ered, sent  or  left,  but  it  shall  be  sufficient  to  prove  that  a  bill  of 
fees,  charges  or  disbursements  subscribed  in  the  manner  aforesaid, 
or  enclosed  in,  or  accompanied  by  such  letter  as  aforesaid,  was 
delivered,  sent  or  left,  iu  manner  aforesaid;  but  nevertheless  it 
shall  be  competent  for  the  other  party  to  show  that  the  bill  so  de- 
livered, sent  or  left,  was  not  such  a  bill  as  constituted  a  band  fide 
compliance  with  this  Act. 

*^  Provided  also,  that  it  shall  be  lawful  for  any  Judge  of  the 
Superior  Courts  of  Law  or  Equity  to  authorize  any  attorney  or 
solicitor  to  commence  an  action  or  suit,  for  the  recovery  of  his 
fees,  charges  or  disbursements  against  the  party  chargeable  there- 
with, although  one  mouth  shall  not  have  expired  from  the  delivery 
of  a  bill  as  aforesaid,  on  proof  to  the  satisfaction  of  the  said  Judge 
that  there  is  probable  cause  for  believing  that  such  party  is  about 
to  quit  England." 

By  the  38th  section  a  provision  is  made  for  the  taxation  of  bills 
on  the  application  of  third  parties ;  the  section  is  as  follows :  — 
'*  Where  any  person  not  the  party  chargeable  with  any  such  bill 
within  the  meaning  of  the  provisions  hereinbefore  contained  shall 
be  liable  to  pay,  or  shall  have  paid,  such  bill  either  to  the  attorney 
or  solicitor,  his  executor,  administrator  or  assignee,  or  to  the  party 
chargeable  with  such  bill  as  aforesaid,  it  shall  be  lawful  for  such 
person,  his  executor,  administrator  or  assignee,  to  make  such 
application  for  a  reference  for  the  taxation  and  settlement  of  such 
bill  as  the  party  chargeable  therewith  might  himself  make,  and 
the  same  reference  and  order  shall  be  made  thereupon,  and  the 
same  course  pursued  in  all  respects,  as  if  such  application  was 
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xnade  by  the  party  so  chargeable  with  such  bill  as  aforesaid.^ 
Provided  always,  that  in  case  such  application  is  made  when  under 
the  provisions  herein  contained  a  reference  is  not  authorized  to  be 
made  except  under  special  circumstances,  it  shall  be  lawful  to 
take  into  consideration  any  additional  special  circumstances  appli- 
cable to  the  person  making  such  application,  although  such  circum* 
stances  might  not  be  applicable  to  the  party  so  chargeable  with  the 
said  bill  as  aforesaid,  if  he  was  the  party  making  the  application/' 
By  the  89th  section,^  "  It  is  made  lawful  in  any  case  in  which  a 
trustee,  executor,  or  administrator  has  become  chargeable  with 
any  such  bill  as  aforesaid  for  the  Lord  High  Chancellor,  or  the 
Master  of  the  Rolls,  if  in  his  discretion  he  shall  think  fit, 
upon  the  application  of  a  party  interested  in  the  property  out  of 
which  such  trustee,  executor,  or  administrator  may  have  paid,  or 
be  entitled  to  pay  such  bill,  to  refer  the  same,  and  such  attorney's 
or  solicitor's,  or  executor's,  administrator's  or  assignee's  demand 
thereupon,  to  be  taxed  and  settled  by  the  proper  officer  of  the 
High  Court  of  Chancery,  with  such  directions  and  subject  to  such 
conditions  as  such  Judge  shall  think  fit,  and  to  make  such  order 
as  such  Judge  shall  think  fit  for  the  payment  of  what  may  be 
found  due,  and  of  the  costs  of  such  reference  to  or  by  such  attorney 
or  solicitor,  or  the  executor,  administrator  or  assignee  of  such  at* 
torney  or  solicitor,  by  or  to  the  party  making  such  application,  hav- 
ing regard  to  the  provisions  herein  contained  relative  to  the  appli- 
cations for  the  like  purpose  by  the  party  chargeable  with  such  bill, 
so  far  as  the  same  shall  be  applicable  to  such  cases,  and  in  exercis- 
ing such  discretion  as  aforesaid,  the  said  Judge  may  take  into  con- 
sideration the  extent  and  nature  of  the  interest  of  the  party  mak- 
ing the  application :  provided  always,  that  where  any  money  shall 
be  so  directed  to  be  paid  by  such  attorney  or  solicitor,  it  shall  be 
lawful  for  such  Judge,  if  he  shall  think  fit,  to  order  the  same  or  any 
part  thereof  to  be  paid  to  such  trustee,  executor,  or  administrator 
so  chargeable  with  such  bill,  instead  of  being  paid  to  the  party 
making  such  application,  and  when  the  party  making  such  appli- 

^  The  effect  of  this  is,  that  a  person  "  liable  to  pay  **  within  the  meaning  of 
this  section,  may  obtain  an  order  of  course  for  the  taxation  of  a  solicitor's  IhU. 
In  re  Bracey,  S  Beav.  838.  And  see  In  re  Moss,  17  Beav.  S46;  Re  Taylor,  18 
Beay.  165 ;  Re  Becke  and  Flower,  5  Bear.  410. 

'  Under  this  section  a  special  application  to  tax  is  necessary ;  Re  Strafivd,  IS 
Beav.  27. 
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cation  shall  pay  anj  money  to  such  attorney  or  solicitor,  or  execu- 
tor, or  administrator,  or  assignee  of  such  attorney  or  solicitor,  in 
respect  of  such  bill,  he  shall  have  the  same  right  to  be  paid  by 
such  trustee,  executor  or  administrator  so  chargeable  with  ^  such 
bill,  as  such  attorney,  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor  had." 

By  the  40th  section  it  is  enacted,  ^'  That  for  the  purpose  of  any 
such  reference  upon  the  application  of  the  person  not  being  the 
party  chargeable  within  the  meaning  of  the  provisions  of  this  Act 
as  aforesaid,  or  of  a  party  interested  as  aforesaid,  it  shall  be  lawful 
for  such  Court  or  Judge  to  order  any  such  attorney  or  solicitor  to 
deliver  to  the  party  making  such  application  a  copy  of  such  bill 
upon  payment  of  the  costs  of  such  copy :  ^  provided  always,  that 
no  bill  which  shall  have  been  previously  taxed  and  settled  shall  be 
again  referred,  unless  under  special  circumstances  the  Court  or 
Judge  to  whom  such  application  is  made  shall  think  fit  to  direct  a 
re-taxation  thereof." 

By  Uie  41st  section  it  is  enacted,  *^  That  the'  payment  of  any 
such  bill  as  aforesaid  shall  in  no  case  preclude  the  Gourt  or  Judge 
to  whom  application  shall  be  made,  from  referring  such  bill  for 
taxation,  if  the  special  circumstances  of  the  case  shall,  in  the 
opinion  of  such  Court  or  Judge,  appear  to  require  the  same,  upon 
such  terms  and  conditions,  and  subject  to  such  directions  as  to 
such  Court  or  Judge  shall  seem  right,  provided  the  application  for 
such  reference  be  made  within  twelve  calendar  months  after  pay^ 
ment.*" 

This  provision  is  quite  absolute.  It  seems  that  under  no  cir- 
cumstances can  an  order  for  taxation  of  a  bill  be  obtained  twelve 
xnontlis  after  it  has  been  paid  without  circumstances  of  fraud.^ 
The  ru}e,  moreover,  applies  where  the  bill  has  been  paid  by  a 

*  Re  Downes,  5  Beav.  425 ;  Re  Becke  and  Flower,  5  Beav.  410. 

*  Re  Blackmore,  18  Beav.  154. 

*  It  seems  clear  that  although  the  payment  of  a  bill  will  not  preclade  an  order 
nnder  this  Act  for  taxation,  unless  twelve  months  have  expired,  yet  after  pay- 
ment no  order  of  course  for  taxation  is  regular.  And  it  may  be  here  observed, 
that  if  an  order  of  course  be  irregularly  obtiuned,  the  Court,  upon  the  irregu- 
larity being  brought  forward,  will  discharge  the  order,  even  though  the  parties 
who  obtained  it  may  be  able  to  show  circumstances  entitling  ^em  to  a  special 
order  for  taxation,  Ex  parte  Carew,  S  Beav.  150;  Holland  v.  Gwynne,  In  re 
ByrchfS  Beav.  124. 

*  Ex  parte  Pemberton,  2  De  G.,  Mac.  &  Gor.  960. 
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trustee,  and  the  application  is  made  by  a  party  interested,  or 
"  liable  to  pay,"  within  the  meaning  of  the  Act,  but  it  must  appear 
how  long  before  payment  the  bill  was  delivered.^  With  respect  to 
the  special  circumstances  which  will  induce  the  Court  to  order 
taxation  after  payment.  Lord  Langdale,  M.  R.,  says,  "  The  special 
circumstances  are,  as  I  conceive,  such  as  exist  or  take  place  at  the 
time  of  payment,  or  such  as  appear  on  the  face  of  the  bills  them- 
selves. Payment  may  be  so  extorted  as  to  induce  the  Court  to 
say,  that  the  bill  containing  improper  charges,  even  to  a  small 
amount,  shall  not  be  protected  from  taxation,  and  the  bill  may 
contain  charges  so  gross,  that  the  insertion  of  them  in  the 
bill  is  of  itself  evidence  of  fraud  and  oppression,  from  which  the 
client  will  be  relieved.*'^  Payment  under  protest  amounts  to 
nothing,  and  if  there  has  been  no  pressure  and  items  of  overcharge 
or  otherwise  be  relied  on,  they  must  be  so  grossly  improper  as  to 
amount  to  evidence  of  fraud,  and  must  be  specially  pointed  out 
and  strictly  proved  ;  according  to  some  of  the  cases  it  would  seem 
that  there  must  be  both  pressure  and  items  of  overcharge  amount- 
ing to  fraud  to  induce  taxation  after  payment.  The  subject  is 
fully  discussed  in  the  judgment  of  Vice-Chancellor  Wood  in  Bla- 
grave  v.  Routh.* 

By  the  18  &  19  Vict.  c.  124,  s.  40,  the  Charitable  Commission- 
ers may  oi'der  the  bill  of  costs  of  any  attorney  or  solicitor,  for 
business  done  by  him  on  behalf  of  any  charity  or  the  trustees 
thereof  to  be  taxed  by  the  Taxing  Masters  of  the  Court  of  Chan- 
cery, and  if  satisfied  that  it  contains  exorbitant  charges,  mayorder 
it  to  be  taxed,  notwithstanding  it  may  have  been  paid  by  the  trus- 
tees of  the  charity  at  any  period  not  more  than  six  calendar 
months  before  such  order,  and  the  amount  taxed  off  is  to  be  a 
debt  due  from  the  solicitor  to  the  trustees,  and  to  be  paid.by  him 
accordingly. 

By  the  42d  section,  a  power  is  given  to  the  officer  to  whom  the 
reference  is  made,  to  request  the  proper  officer  of  any  Court  to 
assist  him  in  taxing  the  bill. 

^  In  re  Massey,  8  Beav.  458 ;  Re  Mash,  15  Beav.  83. 

*  In  re  Currie,  9  Beav.  602 ;  see  also  following  cases :  In  re  Browne,  1  De  G^ 
Mac.  &  Gor.  822 ;  In  re  Barrow,  17  Beav.  547 ;  In  re  Bayley,  18  Beav.  415 ;  In 
re  Abbott,  18  Beav.  898;  and  as  to  what  will  constitute  payment  so  as  to  pre- 
clude an  order  of  course  for  taxation,  Re  Taylor,  15  Beav.  145;  Re  Boyle,  5 
De  G.,  Mac.  &  Gror.  540 ;  Re  Currie,  ubi  supra  ;  Re  Blackmore,  xM  supra. 

*  2  Kay  &  J.  509. 
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By  the  43d  section,  ^^  All  applications  made  under  this  Act  to 
refer  any  such  bill  as  aforesaid  to  be  taxed  and  settled,  and  for  the 
delivery  of  such  bill,  and  for  the  delivery  up  of  deeds,  documents 
and  papers,  shall  be  made  in  the  matter  of  such  attorney  or  solici- 
tor, and  that  upon  the  taxation  and  settlement  of  any  such  bill  the 
certificate  of  the  officer  by  whom  such  bill  shall  be  taxed  shall 
(unless  set  aside  or  altered  by  order,  decree  or  rule  of  Court)  be 
final  and  conclusive  as  to  the  amount  thereof,  and  payment  of  the 
amount  certified  to  be  due  and  directed  to  be  paid  may  be  en- 
forced^ according  to  the  course  of  the  Court  in  which  such  refer- 
ence shall  be  made. 

With  respect  to  the  principles  upon  which  the  taxation  of  a  bill 
is  conducted,  it  is  obvious  that  it  would  be  impossible  to  enter  into 
any  statement  as  to  what  items  will  be  allowed,  and  what  disal- 
lowed by  the  Taxing  Masters.  A  certain  number  of  cases  have 
occurred  in  which  the  Court  liais  had  to  decide  whether  the  Taxing 
Masters  have  been  right  in  allowing  or  disallowing  charges,  and 
these  cases  are  referred  to  in  the  notes.^  It  will  have  been  ob- 
served, that  if  a  bill  is  reduced' by  more  than  one  sixth,  the  solicitor 
has  to  pay  the  costs  of  the  taxation,  according  to  the  statute.  If 
on  the  other  hand  it  is  reduced  to  less  than  one  sixth,  the  taxation 
is  paid  for  by  the  client.  It  becomes,  therefore,  a  question  fre- 
quently of  some  nicety  to  determine  what  items  due  from  the 
client  to  the  solicitor  may  be  inserted  into  the  professional  bill. 
The  Master  of  the  Rolls,  considering  the  point  an  important  one, 
obtained  a  certificate  from  the  Taxing  Masters,  which  is  as  fol- 
lows :  * 

*^  That  we  have  been  unable  to  reconcile  all  the  reported  cases 
with  the  actual  practice  of  the  profession,  in  charging  some  pay- 
ments as  professional  disbursements  in  bills  of  costs,  and  others  as 
payments  in  cash  accounts.  The  practice  is  almost  universal  to 
make  a  distinction  between  such  payments.    And  if  we  may  be 

'  For  the  enforcement  of  orders  ftn*  the  payment  of  money,  see  former  part  of 
this  work,  p.  1054 ;  and  as  to  orders  under  this  section,  Re  Moarilyan,  13  Bear. 
S4;  Re  Brainbrigge,  id.  104 ;  Re  Dufaor  and  Blakeney,  16  Bear.  113 ;  Re  Wise- 
wold,  Id.  857 ;  Re  Minter»  19  Beav.  35. 

'  In  re  Pender,  10  Bear.  890;  Smith  v.  Earl  of  Effingham,  in  which  case  see 
the  certificate  of  the  Taxing  Masters;  see  also  Friend  v,  Solly,  10  Beav.  829; 
Stnrge  v.  Dimsdale,  9  Beav.  1 76. 

'  In  re  Renmiant,  11  Beav.  611 ;  and  see  In  re  Bedson,  9  Beav.  5 ;  Re  Clarke, 
1  De  G.,  Mac.  &  Gor.  48. 
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allowed  to  state  what,  in  our  opinion,  is  the  principle  on  which  the 
practice  of  the  profession  rests,  apart  from  and  without  reference 
to  the  reported  cases,  we  should  state  it  as  follows,  viz. :  — 

'^  That  such  payments  as  the  solicitor  in  the  due  discharge  of 
the  duty  he  has  undertaken  is  bound  to  make,  so  long  as  he  con- 
tinues to  act  as  solicitor,  whether  his  client  furnishes  him  with 
money  for  the  purpose,  or  with  money  on  account,  or  not ;  as,  for 
instance,  fees  of  the  officers  of  the  Court,  fees  of  counsel,  expense 
of  witnesses,  £c.,  and  also  such  payments  in  general  business,  not 
in  suits,  as  the  solicitor  is  looked  upon  as  the  person  bound,  by 
custom,  to  make,  as  for  instance,  counsels'  fees  on  abstracts  and 
conveyances,  payments  for  registers  in  proving  pedigrees,  stamp 
duty  on  conveyances  and  mortgages,  charges  of  agents,  stationers 
or  printers  employed  by  him,  &c.,  are,  by  practice,  and  we  think 
properly,  introduced  into  the  solicitor's  bill  of  fees  and  disburse- 
ments. 

"  But  that  payments  which  the  solicitor  is  not  either  by  law 
bound  to  make,  or  by  custom  looked  upon  as  tlie  person  to  make, 
as  for  instance,  purchase-moneys  or  interest  thereon,  moneys  paid 
into  Court,  damages  or  costs  paid  to  opponent  parties,  bills  due  to 
the  solicitors  of  trustees,  mortgagees  or  other  parties,  legacy  or 
residuary  duties,^  or  other  payments  of  a  like  description,  which 
the  solicitor  makes  as  agent,  on  the  order  of  the  client,  and  not  ia 
discharge  of  his  own  duty  or  liability  as  solicitor,  are,  by  practice, 
and  we  think  properly,  charged  in  the  cash  account. 

"  We  think  also,  that  the  question,  whether  such  payments  are 
professional  disbursements  or  otherwise,  is  not  affected  by  the  state 
of  the  cash  account  between  the  solicitor  and  the  client,  and  that, 
for  instance,  counsels'  fees  would  not  the  less  properly  be  intro- 
duced into  the  bill  of  costs,  as  a  professional  disbursement,  because 
the  client  may  have  given  money  expressly  for  paying  them,  and 
that  purchase-money  or  damages  would  be  properly  so  introduced, 
notwithstanding  the  solicitor  may  have  advanced  the  money  out 
of  his  own  funds. 

"  We  have  availed  ourselves  of  your  Lordship's  permission  to 
state  our  opinion  without  reference  to  the  decided  cases,  some  of 
which  we  are  aware  are  not  quite  in  accordance  with  it ;  but  we 
are  satisfied,  that  although  instances  may  no  doubt  be  produced  to 

^  Re  Haigh,  12  Beav.  807. 
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the  contrary,  the  general  practice  of  the  profession  is  in  accord- 
ance with  the  principle  we  have  above  stated." 

It  also  appears  that  it  is  the  practice  not  to  strike  anything  out 
of  the  bill,  but  to  tax  off  all  items  disallowed,  and  to  include  the 
amount  of  all  such  disallowed  items  in  the  computation  for  the 
purpose  of  awarding  the  costs  of  the  reference,  subject  to  a  special 
report  if  necessary.^ 


CHAPTER    XLIV. 

WHERE  DIFFERENT  APPUCATIONS  ABE  MADE. 

Since  the  foregoing  part  of  this  work  was  printed,  a  series  of 
General  Orders,  bearing  date  the  12th  day  of  November,  1856, 
have  issued,  defining  certain  applications  which  may  now  be  made 
in  Chambers,  and  which  consequently  ought  not  any  longer  to  be 
made  in  Gourt.  Moreover,  it  has  been  found  that  considerable 
doubt  and  difficulty  often  exist  in  determining  what  applications 
should  be  made  by  special  motion  on  notice  to  the  Court,  what 
applications  should  b6  made  in  Chambers,  and  what  orders  can  be 
obtained  by  motion  or  petition  of  course.  It  is  the  object  of  this 
Chapter  to  give  as  much  information  on  these  points  as  can  be  ob- 
tained, but  no  perfectly  precise  rules  can  be  laid  down,  as  there 
exists  some  latitude  of  discretion  in  the  Judges  both  in  Court  and 
in  Chambers.  It  was  decided  by  the  Judges  in  Chambers,  very 
soon  after  the  Chancery  Amendment  Act  came  into  operation,  that 
no  application  should  be  entertained  in  Chambers  for  orders  which 
could  be  had  by  motion  or  petition  of  course ;  consequently  the 
first  thing  for  the  practitioner  to  determine  with  respect  to  any 
order  he  may  require  is,  whether  it  can  be  obtained  by  motion  of 
course  or  by  petition  of  course.  A  list  has  accordingly  been  made 
of  the  Orders  that  may  be  obtained  upon  petition  at  the  Rolls,  for 
which  the  Editor  is  desirous  of  expressing  his  thanks  to  the  Secre- 
tary of  the  Master  of  the  Rolls  ;  which  list  is  as  follows :  — 

^  See  the  certificate  in  Re  Clarke,  18  Beav.  180. 
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LIST  OF  ORDERS  THAT  CAN  BE  OBTAINED  UPON  PETITIONS 

OP  COURSE   AT   THE  ROLLS. 

Amendment  of  Records,  etc. 

To  amend  enrolment  of  bargain  and  sale.^ 

To  amend  enrolment  of  deed,  acknowledged  under  Fines  and 
Recoveries  Act. 

To  amend  title  to  depositions  by  altering  name  of  plaintiff  (by 
consent).^ 

Answer. 

On  application  of  plaintiff  for  defendant  to  answer  without 
oath.^ 

The  like  without  oath  or  signature. 
!    The  like  for  a  peer  to  answer  without  protestation  of  honor. 

The  like  for  an  infant  to  answer  by  guardian  ckd  litem  without 
the  oath  or  signature  of  guardian. 

On  application  by  defendant  for  leave  to  answer  without  oath  or 
signature  (by  consent). 

By  married  woman  to  answer  separate  from  her  husband.^ 

For  liberty  to  put  in  answer  in  French  language,  and  to  appoint 
notary  to  interpret  oath  and  answer  when  sworn,  and  to  translate 
and  file  answer  and  translation  together. 

To  engross  on  parchment  documents  written  on  paper  and  an- 
nexed to  answer  (taken  abroad),  and  file  them  with  answer. 

For  time  to  answer  cross  bill.^ 

For  liberty  to  file  supplemental  answer  (by  consent). 

For  answer  to  be  taken  as  that  of  the  petitioner's  only,  though 
purporting  to  be  that  of  petitioner's  and  another  (by  consent). 

To  add  counseFs  name  (by  consent),  without  answer  being 
taken  off  the  file. 

To  take  answer  off  the  file  and  amend  the  jurat  (by  consent). 

^  The  petitions  must  be  supported  by  an  affidavit  of  the  circumstances  under 
which  the  error  in  the  deed  enrolled  occurred,  and  be  presented  before  the  time 
has  expired  for  enrolling  the  deed  under  the  particular  Act  of  Parliament. 

*  All  consents  should  be  indorsed  by  the  solicitor  at  the  foot  of  the  petitkMi 
before  presented. 

'  Ante,  p.  646. 

*  If  living  apart,  or  husband  out  of  the  jurisdiction,  or  property  settled  to  wife's 
separate  use ;  ante,  p.  766. 

*  Original  bill  having  been  amended  after  cross-bill  filed. 
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To  file  answer  to  amended  bill  without  plaintiff  withdrawing 
replication  to  original  bill,  and  that  replication  shall  stand  as  a 
replication  to  both  answers  (by  consent). 

To  file  answer  notwithstanding  omission  in  caption  (by  con- 
sent). 

To  take  answer  off  the  file,  to  insert  the  day  on  which  it  was' 
sworn,  and  to  refile  it  without  its  being  resworn  (by  consent). 

For  schedules  to  answer  to  be  delivered  out  to  notary  for  trans- 
lation instead  of  his  attending  at  the  ofiice  (by  consent). 

To  amend  title  of  answer,  and  have  it  filed  without  being  re- 
sworn (by  consent). 

For  liberty  to  file  an  answer,  although  plea  and  answer  already 
filed  (by  consent). 

To  appoint  and  swear  mterpreter  to  translate  jurat  or  caption 
out  of  foreign  into  English  language,  and  that  translation  be  filed 
with  answer. 

To  put  in  answer  in  foreign  language,  and  to  appoint  an  inter- 
preter to  translate  answer ;  such  translation  to  be  annexed  and 
filed. 

To  take  traversing  note  off  the  file  (by  consent)  in  order  that 
defendant  may  put  in  an  answer. 

For  liberty  for  Clerk  of  Record  and  Writs  to  add  name  of  coun- 
sel who  drew  answer,  and  thereupon  to  file  it. 

For  liberty  for  defendant  to  take  answer  off  the  file,  and  file  a 
fresh  answer  (by  consent). 

For  liberty  to  file  exceptions  to  answer  after  time  (by  consent.) 

Appearance. 

For  defendant  to  be  at  liberty  to  enter  conditional  appearance.^ 
To  alter  common  into  special  appearance  (by  consent). 
To  enter  appearance  for  defendant  after  decree  (by  consent). 
For  liberty  to  withdraw  appearance,  and  for  appearance  to  be 
struck  out  of  book  on  application  of  defendant  (by  consent). 

Arbitration. 

For  delivery  of  books,  &c.,  deposited  with  Clerk  of  Records  and 
Writs  to  arbitrator  (by  consent). 
To  enlarge  time  for  arbitrator  to  make  his  award  (by  consent.) 

^  Ante,  p.  56S. 
157* 


1878  whebe  different  afpucations  abe  made. 

Attachment,  &c* 

For  sheriff  to  return  attachment  for  non-pajrment  of  money  into 
Court. 

The  like  for  want  of  answer. 

For  Chancellor  of  the  County  Palatine  of  Lancaster  to  return 
attachment.^ 

For  sheriff  of  county  palatine  to  return  mandamus  to  the  Chan- 
cellor. 

For  sheriff  to  return  writ  of  ^.  /a.* 

To  ATTEND  Proceedings. 

Leave  to  attend  persons  served  with  notice  of  decree  under  15 
&  16  Vict.  c.  86,  s.  42,  R.  8. 

Bill  or  Claim. 

To  amend  claim  before  affidavits  filed.  Petitioner  undertaking 
to  reserve  a  copy  of  the  claim  as  amended. 

To  amend  bill  before  appearance  without  costs.^ 

After  appearance  and  before  answer  without  costs. 
After  answer,  and  requiring  a  further  answer,  upon  pay- 
ment of  20^.  costs. 
After  answer,  not  requiring  further  answer  without  costs. 
By  striking  out  defendant  before  appearance  without  costs. 
By  striking  out  defendant  after  appearance  upon  payment 

of  taxed  costs. 
After  insufficient  answer,  and  that  defendant  may  answer 

amendments  and  exceptions  at  same  time. 
By  naming  fresh  next  friend  before  appearance. 
The  like  after  appearance  in  room  of  one  deceased. 
To  amend  bill  after  plea  or  demurrer  but  before  set  down. 
After  demurrer  by  some  defendants  set  down. 
To  amend  in  respect  of  clerical  errors. 

To  amend  by  striking  out  a  plaintiff  and  making  him  a  de- 
fendant (by  consent). 
To  amend  requiring  further  answer  from  some  defendants 

and  not  from  others. 
To  amend  bill  by  consent  of  defendants  after  time  expired. 

1  Ante,  p.  468.  '  Ante,  p.  1050.  ■  Ante,  p.  415. 
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To  amend  by  altering  plaintiff's  name  (by  consent). 
To  withdraw  replication  and  amend  bill  (by  consent). 
To  amend  bill  of  interfdeader  by  annexing  usual  affidavit 
thereto. 
To  amend  without  withdrawing  replication  (by  consent). 
To  amend  without  prejudice  to  proceedings  already  had  (by 
consent). 

To  amend  claim  before  affidavits  filed,  undertaking  to  re-serve 
a  copy  of  the  amended  claim. 

To  DISMISS  Bill. 

Before  appearance. 

The  like  after  appearance  with  costs. 

To  dismiss  bill  without  costs  (by  consent). 

To  dismiss  bill  (by  consent)  on  special  terms  agreed  on. 

To  dismiss  bill  with  costs  to  be  paid  by  the  defendant  (by  con- 
sent). 

To  dismiss  biU  on  payment  of  a  sum  certain  (by  consent). 

The  like  with  costs  to  be  taxed. 

To  dismiss  bill  without  costs,  and  for  delivery  back  of  docu- 
ments deposited  with  Clerk  of  Records  and  Writs  (by  consent). 

Causes,  hearing,  &c.,  onlt  in  Rolls'  Causes. 

To  set  down  cause  to  have  bill  taken  pro  confesso  where  sole 
defendant. 

To  set  down  cause  for  further  directions  and  costs. 

The  like  to  come  on  with  exceptions  already  set  down. 

To  set  down  cause  to  be  reheard  as  to  such  part  as  is  remitted 
by  the  Lord  Chancellor. 

To  set  down  cause  remitted  by  the  House  of  Lords,  with  special 
directions  as  to  decree  to  be  made. 

Contempt,  Prisoner,  Ac. 

For  habeas  corpus  to  bring  defendant  to  bar  of  tiie  Court  to  an- 
swer his  contempt,  in  not  answering  the  plaintiff's  bill. 

For  habeas  corpus  directed  to  the  keeper  of  the  Queen's  prison 
to  bring  petitioner  into  Court  to  be  present  at  the  hearing  of  a  mo- 
tion in  the  oaase. 
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For  habeas  corpus  to  bring  witness  before  the  examiner  to  be 
examined  in  chief  or  cross-examined  on  his  affidavit. 

For  habeas  corpus  directed  to  the  sheriff  to  bring  petitioner  to 
the  bar  of  this  Court  to  answer  his  contempt  in  not  paying  money 
in  order  to  his  being  turned  over  to  the  Queen's  prison. 

To  discharge  defendant  (not  in  custody)  as  to  contempt  to  at- 
tachment for  not  answering. 

The  hke,  defendant  in  custody  of  sheriff  by  virtue  of  attach- 
ment. 

The  like,  in  contempt  to  a  messenger. 

The  like,  having  been  brought  up  by  habeas  and  remanded. 

The  like,  in  custody  of  messenger  on  solicitor  undertaking  to 
pay  taxed  costs  of  contempt. 

To  discharge  defendant  out  of  custody  for  his  contempt  in  not 
transferring  stock  iu  Court  (on  certificate  of  Accountant-General). 

To  discharge  contempt  for  not  having  deposited  papers  pursuant 
to  order  (on  certificate  of  the  officer  of  the  Court,  that  same  have 
been  deposited). 

To  discharge  contempt  to  Sergeant-at-Arms. 

To  discharge  contempt  for  not  having  filed  a  sufficient  affidavit 
of  documents,  &c.  (on  certificate  of  chief  clerk). 

Ditto  for  not  leaving  an  account  verified  by  affidavit  of  personal 
estate  (pursuant  to  order),  on  certificate  of  chief  clerk. 

To  discharge  from  contempt  for  want  of  answer,  defendant  hav- 
ing put  in  a  plea  to  the  whole  bill.  , 

To  discharge  defendant  out  of  custody  for  contempt  in  not  an- 
swering, plaintiff  having  amended  his  bill. 

To  discharge  defendant  out  of  custody  as  to  his  contempt  in  not 
answering,  except  as  to  costs,  he  being  an  insolvent  debtor. 

To  discharge  defendant  as  to  contempt  for  not  appearing. 

To  discharge  defendant  out  of  custody  on  attachment  for  non- 
payment of  money  into  Court,  on  deposit  of  the  amount,  and  his 
solicitor  having  undertaken  to  pay  costs  (by  consent).  Accountant* 
General's  office  shut  for  the  holidays. 

To  discharge  plaintiff  out  of  custody  on  attachment  for  nonpay- 
ment of  costs  (by  consent). 

To  discharge  defendant  out  of  custody  (by  consent). 

For  habeas  corpus  to  bring  defendant  into  Court  to  answer  his 
contempt  in  not  answering,  and  that  Clerk  of  Records  and  Writs 
may  be  ordered  to  attend  at  the  hearing  with  plaintiff's  bill,  in 
order  to  same  being  taken  pro  confesso. 
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To  discharge  defendant  out  of  custody  of  Sergeant-at-Arms,  on 
certificate  by  Master  of  deposit  of  deeds,  upon  payment  or  tender 
of  cost  of  contempt  to  be  taxed. 

Costs. 

For  taxation  and  payment  of  costs  of  bill  of  discovery. 

For  taxation  and  payment  of  costs  of  bill  for  perpetuating  testi- 
mony. 

The  like  of  costs  of  demurrer  and  suit,  demurrer  not  having 
been  set  down.^  * 

The  like  of  costs  of  plea  and  suit,  plea  not  having  been  set 
down.* 

For  plaintiff  to  give  security  for  costs  on  statement  of  residence, 
out  of  the  jurisdiction,  as  appearing  by  the  bill.^ 

For  reference  to  tax  costs  ordered  to  be  paid  by  award. 

To  tax  costs  under  Lauds  Glauses  Consolidation  Act,  on  appli- 
cation of  purchaser. 

The  like,  on  application  of  vendor. 

Decree,  Order,  &o. 
To  enter  decree  or  order  nunc  pro  tunc. 

Deeds  and  Documents. 

«  For  return  of  deeds,  &c.  deposited  by  defendant,  after  bill  dis- 
missed. 

For  Clerk  of  Enrolments  to  return  deed  left  by  mistake. 

To  remove  deeds  from  Master's  office  to  plaintiff's  office,  for 
greater  convenience  of  examination  (by  consent). 

For  delivery  of  deeds  out  of  Master's  office  to  plaintiff's  solici- 
tor, for  delivery  to  the  purchasers  (by  consent.) 

For  delivery  of  deeds  to  purchasers  (by  consent.) 

For  delivery  of  deeds  to  solicitor  for  the  purpose  of  having  the 
same  proved  in  the  country,  the  solicitor  undertaking  to  return  the 
same. 

For  delivery  back  of  deeds  deposited  by  defendant  with  Clerk  of 
Records  and  Writs  (by  consent). 

For  delivery  of  deeds  deposited  with  Clerk  of  Becords  and 

*  Ante,  p.  618.  »  Ante,  pp.  80,  81. 

■  Ante,  p.  715.  • 
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Writs  to  the  Master  to  whom  cause  referred  for  purpose  of  prose- 
cuting decree  (by  consent). 

For  deliyerj  back  of  deeds  deposited  with  Clerk  of  Records  and 
Write,  on  undertaking  to  re-deposit  them  when  required  (by  con- 
sent). 

For  Clerk  of  Records  and  Writs  to  produce  deeds,  &c.,  depos- 
ited by  defendant  before  Examiner  on  the  examination  of  wit- 
nesses. 

For  delivery  out  to  solicitor  of  deeds  deposited  in  Master's  office 
for  production  before  arbitrators  (by  consent). 

Demurrer  and  Plea. 
(In  Rolls'  Causes.) 

To  set  down  demurrer  or  plea  on  application  of  plaintiff  or  de- 
fendant.^ 

For  liberty  to  withdraw  demurrer  on  payment  of  costs  (by  con- 
sent). 

Disclaimer. 

For  defendant  to  be  at  liberty  to  file  disclaimer  without  oath.^ 

Distringas. 

To  discharge  distringas  on  application  of  party  who  lodged  it.' 
The  like  on  application  of  executor  or  administrator  of  party 
who  lodged  it,  on  production  of  probate. 

Election. 
For  plaintiff  to  elect  whether  he  will  proceed  at  law  or  in  equity.* 

Evidence. 

To  read  as  evidence  on  inquiry  before  the  Master  depositions 
taken  in  another  cause  (by  consent).^ 

To  produce  documents  in  this  Court  on  trials,  &c.,  in  Courts  of 
Law  and  otherwise. 

For  Clerk  of  Rolls'  Chapel  to  attend  Committee  of  Privileges 
with  records. 

^  Ante,  p.  620.  *  Ante,  p.  817. 

'  Ante,  p.  786.  *  Ante,  p.  868. 

■  Ante,  pp.  1798,  1794.  • 
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To  attend  Lord  Chancellor  with  records. 

For  Clerk  of  Enrolments  to  attend  Committee  of  House  of 
Lords  with  enrolment  of  specification. 

For  Clerk  of  Enrolments  to  produce  specification  of  patent  on 
trial  at  Nisi  Prius. 

For  Clerk  of  Enrolments  to  produce  memorial  of  annuity  on 
trial  at  Nisi  Prius. 

For  Clerk  of  the  Petty  Bag  to  produce  letters  patents,  &c.,  on 
trial. 

For  Clerk  of  the  Petty  Bag  to  attend  Committee  of  House  of 
Lords  with  records. 

For  Clerk  of  the  Petty  Bag  to  attend  with  roll  of  solicitors  on 
trial  at  Nisi  Prius. 

For  Clerks  of  Records  and  Writs  to  attend  grand  jury,  and  on 
trial  of  indictment,  with  bill  and  answers. 

For  Clerk  of  Records  and  Writs  and  Examiner  to  attend  assizes 
with  original  interrogatories  and  depositions. 

For  Master  to  deliver  to  solicitor  a  bill  of  costs  left  in  his  office 
for  production  on  trial  at  law,  on  his  undertaking  to  return  it. 

For  delivery  of  affidavits  to  Clerk  of  Assize  for  production  on 
trial  at  Assizes. 

For  delivery  of  affidavits  to  solicitor  after  departure  of  Clerk  of 
Assize,  for  production  on  trial  at  Assizes. 

For  Clerk  of  Records  and  Writs  to  attend  Examiner  with  affi- 
davit on  examination  of  a  witness.  ' 

For  Clerk  of  Records  and  Writs  to  attend  grand  jury  with  affi- 
davits on  an  indictment  for  perjury,  and  at  trial. 

For  Clerk  of  Records  and  Writs  to  attend  House  of  Lords  with 
record  of  bill  and  answer  on  an  appeal. 

Exceptions. 

To  set  down  exceptions  to  Master's  general  report. 

The  like  and  to  come  on  with  exceptions  set  down. 

For  leave  to  withdraw  exceptions  (by  consent). 

To  adjourn  exceptions  and  that  they  may  come  on  with  cause 
for  further  directions  (by  consent). 

For  liberty  for  a  creditor  or  other  person. not  a  party  to  file  ex- 
ceptions to  Master's  report. 


1884  whebe  different  afpucations  abe  made. 

Guardian. 

For  commission  to  take  answer  of  a  defendant  out  of  the  juris- 
diction of  the  Court  (by  consent). 

To  appoint  guardian  ad  lUem  for  infant  defendant  in  room  of 
one  deceased. 

To  appoint  a  guardian  ad  litem  before  decree.^ 

To  appoint  guardian  for  person  of  unsound  mind  not  found  so 

by  inquisition. 

Hearing. 

For  liberty  to  examine  witness  vivd  voce  or  to  read  affidavits  at 
the  hearing,  to  prove  documents.^ 

To  read  depositions  in  original  cause  on  hearing  of  supplemen- 
tal cause  or  cross  cause. 

To  read  depositions  in  another  cause  between  the  same  parties. 

To  read  bill  and  other  proceedings  in  a  former  cause  between 
the  same  parties. 

To  read  affidavits  taken  in  one  cause  on  hearing  of  another 

cause. 

Infant. 

To  appoint  new  next  friend  to  prosecute  suit  in  the  place  of  one 
deceased.^ 
To  appoint  guardian  ad  litem  in  room  of  one  deceased. 

Information. 
To  appoint  new  relator  in  place  of  one  deceased.^ 

Injunction. 
To  dissolve  injunction  (by  consent). 

Enrolments. 

For  Clerk  of  Enrolments  to  return  deeds,  &c.,  left  by  mistake, 
without  enrolling  the  same. 

^  Petition  supported  by  the  affidavit  of  the  solicitor  who  appears  for  the  infant, 
or  the  joint  affidavit  of  a  solicitor  and  a  member  of  the  £imily,  that  the  petitioner 
is  an  infiunt,  and  that  proposed  guardian  is  a  fit  and  proper  person,  and  has  no 
interest  adverse  to  the  infant,  ante,  p.  765. 

«  Ante,  pp.  876,  877. 

■  Ante,  pp.  68,  69. 

*  Application  to  be  made  by  the  new  relator  with  the  Attorney-General's  con- 
sent Attorney-General  v,  Harvey  (V.  C.  Stuart),  Weekly  Beports,  18^  & 
1855,  p.  136. 
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Lis  pendens. 

For  liberty  for  Registrar  of  Judgments  in  Common  Pleas  to 
enter  satisfaction  in  respect  of  entry  of  lis  pendens^  on  application 
of  party  who  registered  same. 

The  like,  in  respect  of  entry  of  orders  for  payment  of  money, 
on  application  of  party  who  registered  same. 

The  like  order,  on  application  of  party  against  whose  estate 
same  registered  (by  consent). 

Pauper. 

For  plaintiff  to  prosecute  \nform&  pauperis. 
For  defendant  to  defend  in  form&  pauperis. 
For  liberty  to  sue  out  writ  of  error  in  formA  pauperis. 
To  assign  a  fresh  counsel  for  a  pauper. 

To  discharge  order  to  defend  in  formd  pauperis^  on  application 
of  the  pauper. 

Recognizance. 

To  enrol  recognizance  nunc  pro  tunc. 
To  vacate  recognizance  (by  consent). 
To  vacate  Receiver's  recognizance  after  liberty  given  to  apply .^ 

Orders  of  Revivor  and  Supplement  under  52d  sect. 

16  &  16  Vict.  c.  86. 

To  revive  on  marriage  of  plaintiff.' 
The  like  on  death  of  plaintiff. 
The  like  on  death  of  defendant. 
Supplemental  order  on  birtli  of  infant. 

SOUCITORS. 

On  application  of  plaintiff  or  defendant  to  change  solicitor. 

The  like  to  change  solicitor  and  agent. 

The  like  to  appoint  a  solicitor  in  London,  in  lieu  of  one  in  the 
country  who  has  acted  by  his  agent. 

The  like  to  appoint  country  solicitor  and  agent,  in  lieu  of  solici- 
tor in  town. 

Tlie  like  to  prosecute  or  defend  in  person,  instead  of  by  a  so- 
licitor. 

^  Ante,  p.  1447.  *  Ante,  p.  1591. 
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The  like  to  appoint  a  solicitor  to  prosecute  or  defend,  in  lieu  of 
prosecuting  or  defending  in  person. 

On  application  of  one  out  of  several  plaintiffs  to  change  solicitor, 
for  the  purpose  of  an  application  separate  from  co-plaintiffs. 

By  solicitor  for  plaintiff  or  defendant  to  change  his  agent. 

To  tax  bill  of  fees  under  Solicitors  Act. 

Under  37«A  Section} 

To  tax  bill  for  business  in  Chancery  delivered  within  a  month. 

To  tax  a  bill  for  conveyancing  or  other  matters  not  in  either  of 
the  Courts  of  Law  or  Equity. 

The  like  after  the  expiration  of  a  month  from  delivery  of  the 
bill. 

The  like  after  action  brought  on  submission  to  pay. 

The  like  by  executors. 

The  like  of  bill  delivered  by  executor  of  deceased  solicitor. 

The  like  by  assignees  of  a  bankrupt. 

The  like  by  executors,  after  action  brought,  where  retainer  as 
to  part  of  tlie  bill  admitted  and  as  to  residue  disputed. 

To  tax  agency  bill. 

To  tax  bill  delivered  by  consent. 

To  tax  bill  delivered,  and  for  delivery  and  taxation  of  further 
bill. 

On  application  of  solicitor  to  have  his  own  bill  taxed. 

The  like  for  proof  in  a  bankruptcy  by  consent  of  assignees. 

For  delivery  and  taxation  of  a  bill  in  a  suit. 

The  like  for  conveyancing  or  other  business  not  in  either  of  the 
Courts  of  Law  or  Equity. 

For  delivery  only  where  it  is  uncertain,  whether  any  proceed- 
ings have  been  taken  in  either  of  the  Courts. 

Under  38^A  Section? 

N.  B.  Tlie  forms  of  the  ordering  part  of  all  orders  under  this 
section  of  the  act  are  the  same  ;  but  the  circumstances  entLtling 
the  party  to  the  order  vary  in  almost  every  case. 

The  following  are  merely  given  as  illustrations  of  the  various 
cases  occurring  under  this  section  of  the  act :  — 

On  application  by  lessee  to  tax  bill  of  lessor's  solicitor  for 
costs  of  lease. 

*  Ante,  p.  1862.  •  Ante,  p.  1865. 
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The  like  of  costs  of  agreement  for  a  lease. 

The  like  by  mortgagor  to  tax  bill  delivered  by  mortgagee's 

solicitor. 
Tlie  like  by  second  mortgagee  and  purchaser  of  equity  of 

redemption  to  tax  costs  of  first  mortgagee's  solicitor. 
The  like  by  purchaser  to  tax  bill  of  vendor's  solicitor  for 

costs  incurred  under  conditions  of  sale. 
The  like  by  a  trustee  under  a  deed  of  arrangement. 
The  like  by  trustee  for  sale  of  bill  of  costs  of  mortgagee's 

solicitor. 
The  like  by  purchaser  of  costs  of  surrender  by  lessee  of  an 
invalid  lease  and  grant  of  a  fresh  one. 
On  application  of  solicitor  for  payment  of  amount  found  due  by 
Master  after  order  to  tax  with  submission  to  pay. 

To  discharge  order  to  tax  on  application  of  party  who  obtained 
it,  before  notice  of  motion  given  to  discharge. 
To  strike  solicitor  off  the  roll  at  his  own  request. 
To  strike  solicitor  off  the  roll  pursuant  to  an  order  of  the  Court. 
To  re-admit  solicitor  struck  off  the  roll  at  his  own  request. 

WITNESSES. 

To  examine  witnesses  de  bene  esse  (witness  dangerously  ill)  by 
plaintiff  before  answer. 

The  like  (witness  more  than  70  years  of  age)  by  plaintiff  before 
answer. 

The  like  by  defendant  after  answer.^ 

The  foregoing  list  contains  most  of  the  orders  of  course  that  are 
now  granted  upon  petitions  of  course  at  the  Rolls.  It  may  be 
stated  generally  that  these  orders  may  also  be  obtained  on  motions 
of  course.  It  does  not  appear,  however,  that  orders  on  motions  of 
course  are  quite  limited  to  the  foregoing  list ;  but  there  are  cases 
when  orders  will  be  granted  ^u  motions  without  notice  which  could 
not  be  obtained  upon  petition  at  the  Rolls.  It  would  not,  how- 
ever, be  possible  to  give  a  complete  list  of  these  occasions,  and  the 
foregoing  information  enumerates  the  ordinary  occasions  when 
orders  of  course  can  be  obtained  upon  motion  or  petition. 


I 


^  If  defendant  is  desirous  of  examining  a  witness  before  answer,  the  application 
most  be  to  the  Court  on  motion.    Brown  t;.  Child,  S  Sim.  4^7. 
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With  respect  to  applications  under  Acts  of  Parliament,  the  prac- 
tice appears  to  haye  grown  up  as  follows.  First,  it  was  held,  that 
there  was  no  jurisdiction  to  make  an  order  in  Chambers  when  the 
Act  stated  tlmt  it  might  be  made  on  motion  or  petition.  To  rem- 
edy this  defect  the  18  &  19  Vict.  c.  134  was  enacted,  which  gave 
to  the  Judge  in  Chambers  Jurisdiction  over  these  statutory  appli- 
cations,^ subject  however  to  General  Orders  issuing  from  the  Court 
of  Chancery  to  define  the  manner  and  extent  to  which  this  juris- 
diction should  be  exerted.  General  Orders  to  this  effect  have  re- 
cently issued,  bearing  date  the  12th  day  of  November,  1856,  and 
it  will  be  convenient  now  to  set  forth  these  Orders,  as  defining 
applications  which  may  now  undoubtedly  be  made  in  Chambers. 
They  are  as  follows :  — 

The  business  to  be  disposed  of  by  the  Master  of  the  Bolls  and 
the  Vice-Chancellors  respectively  while  sitting  at  Chambers  shall 
comprise  the  following  matters  ;  (that  is  to  say,) 

"  1.  Applications  for  payment  to  any  person  or  persons  of  the 
dividends  or  interest  of  any  stocks  or  funds  standing  on  the 
credit  of  any  cause  or  matter  depending  in  the  Court  of 
Chancery  to  the  separate  account  of  such  person  or  per- 
sons." 
It  miglit  be  presumed  from  this  Order  that  all  applications  for 
the  payment  out  of  Court  of  capital  sums  standing  on  the  credit 
of  any  cause  must  be  made  to  the  Court  and  not  in  Chambers. 
This,  however,  on  inquiry,  does  not  seem  to  be  the  interpretation 
put  upon  the  Orders  by  the  Judges.     On  the  contrary,  it  appears 
that  applications  are  sometimes  admitted  for  the  payment  out  of 
capital  when  the  amount  is  not  more  than  300/.    It  may,  however, 
be  presumed,  that  no  application  can  be  made  in  Chambers  for  the 
payment  of  dividends  or  interest  of  any  stocks  or  funds  standing 
on  the  credit  of  any  cause  which  have  not  been  carried  over  to  the 
separate  account  of  the  parties  applying. 
"  2.  Applications  under  the  82d  section  of  the  Act  of  Parlia- 
ment passed  in  the  36th  year  of  the  reign  of  King  Geo.  111. 
c.  52,  in  all  cases  where  the  sum  paid  into  the  Bauk  of 
England,  or  the  stock  transferred  into  the  name  of  the  Ac- 
countant-General  under  such  section,  does  not  exceed  three 
hundred  pounds  cash,  or  three  hundred  pounds  stock,  as 
the  case  may  be." 

^  Ante,  p.  1334. 
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This  is  the  section  enabling  executors  and  personal  representa- 
tives to  pay  into  the  Bank  of  England  the  legacies  of  infants  or 
absentees. 

^'  8.  Applications  under  the  Act  passed  in  the  Session  of  Parlia^ 
ment  holden  in  the  10th  and  11th  years  of  the  reign  of  her 
present  Majesty,  c.  96,  intituled  '  An  Act  for  better  secur- 
ing Trust  Funds,  and  for  the  Relief  of  Trustees/  and  the 
Act  passed  in  the  Session  of  Parliament  holden  in  the  12th 
and  18th  years  of  tlie  reign  of  her  present  Majesty,  in- 
tituled, '  An  Act  for  the  further  Relief  of  Trustees,'  in  all 
cases  where  the  tnist  fund  does  not  exceed  three  hundred 
pounds  cash,  or  three  hundred  pounds  stock,  as  the  case 
may  be." 
In  a  former  part  of  this  work  will  be  found  the  other  Orders 
relative  to  the  Acts  mentioned  in  this  Order.     It  was  there  stated 
that  the  18  &  19  Vict.  c.  134,  had  given  the  Chancellor  power  to 
direct  that  proceedings  under  it  might  be  commenced  in  Cham- 
bers.   This  Order  must  be  taken  as  the  mode  in  which  that  power 
may  be  exercised. 
^'  4.  Applications  under  '  The  Trustee  Act,  1850,'  and  the  Act 
of  Parliament  passed  in  the  Session  of  Parliament  holden 
in  the  15th  and  16th  years  of  the  reign  of  her  present 
Majesty,  intituled  'An  Act  to  extend   the  provisions  of 
"  The  Trustee  Act,  1850," '  in  all  cases  where  any  Decree 
or  Order  shall  have  been  made  by  the  Court  for  the  sale  or 
conveyance  of  any  lands." 
The  jurisdiction  under  these  Acts  hereafter  to  be  exercised  in 
Chambers  will  not  be  very  extensive.     At  the  time  when  the 
Trustee  Act  received  the  sanction  of  the  legislature  the  Masters' 
offices  were  still  in  existence,  and  no  powers  had  been  conferred 
upon  the  Judge  in  Chambers.     It  may  now  be  considered  settled, 
that  no  Order  which  the  Court  of  Chancery  is  authorized  by  these 
Acts  to  make  upon  motion  or  petition  will  be  made  in  Chambers, 
with  the  exception  of  the  case  provided  for  in  this  Order  when  an 
Order  has  been  made  for  the  sale  or  conveyance  of  lands. 

'^5.  Applications  on  behalf  of  infants  under  the  12th,  16th  and 
17th  sections  of  the  Act  of  Parliament  passed  in  the  first 
year  of  the  reign  of  King  Will.  lY.  c.  65,  in  all  cases 
where  the  infant  is  a  ward  of  the  Court  of  Chancery,  or 
tlie  administration  of  the  estate  of  the  infant^  or  the 
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maintenance  of  the  infant,  is  under  the  direction  of  the 
Court." 

Tliese  sections  relate  to  the  surrender  and  renewal  of  leases  of 
infants'  estates. 

^^  In  tlie  4th  of  these  Orders,  the  word  Mands'  is  to  be  construed 
according  to  the  definition  and  interpretation  thereof  con- 
tained in  the  2d  section  of  '  The  Trustee  Act,  1850.'  "' 

Probably  these  Orders,  combined  with  what  was  before  ^  stated, 
would  nearly  settle  all  questions  as  to  the  applications  to  be  made 
in  Chambers ;  but  as  the  subject  is  one  of  daily  occurrence  and  of 
considerable  practical  importance,  it  has  been  deemed  advisable, 
even  at  the  risk  of  repetition,  to  give  more  minute  information  on 
the  subject. 

In  the  first  place,  as  it  has  already  been  stated,  no  application 
should  be  made  in  Chambers  for  an  order  that  can  be  obtained  ou 
motion  or  petition  of  course. 

Secondly,  no  application  should  be  made  in  Chambers  for  an 
order  under  the  statutory  jurisdiction  of  the  Court  of  Chancery, 
which,  by  the  terms  of  the  Act,  is  to  be  made  upon  motion  or  pe- 
tition, unless  the  order  applied  for  comes  within  any  one  of  the 
series  of  General  Orders  of  the  12th  of  November,  1856. 

If  the  application  comes  witliin  the  terms  of  these  General 
Orders,  it  may  be  obtained.  Consequently,  there  seems  to  be  no 
difficulty  concerning  the  statutory  jurisdiction. 

With  respect,  however,  to  the  ordinary  jurisdiction,  no  such 
'  clear  or  certain  rules  can  be  laid  down.  In  point  of  fact,  there  is 
much  latitude  of  discretion  confided  to  the  Judges,  and  therefore 
it  is  not  possible  to  frame  a  list  and  assert  with  precision  that  cer- 
tain applications  will  be  received  in  Chambers,  and  that  all  others 
must  be  made  to  the  Court.  A  list,  however,  is  appended,  which 
it  is  believed  will  be  found  of  use  in  enabling  the  practitioner  to 
form  an  opinion,  subject  to  tiie  foregoing  remarks,  whether  any 
particular  application  can  be  made  in  Chambers.  It  may  also  be 
observed,  that  it  is  competent  to  the  Judges  to  refer  any  question 
they  may  think  fit,  under  their  ordinary  jurisdiction,  to  Chambers, 
and  consequently,  where  the  decree  directs  the  reference  of  a  par- 
ticular matter,  there  can  be  no  doubt  that  it  will  be  there  enter- 
tained ;  but  no  inference  can  be  thence  derived  that  a  similar 

>  Ante,  p.  1383. 
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matter,  concerning  which  no  specific  direction  is  contained  in  a 
decree,  will  be  entertained  in  Chambers. 

THE  FOLLOWING  IS  A  LIST  OF  APPLICATIONS  THAT  HAVE 

BEEN  MADE  AT  CHAMBERS. 

1.  For  the  guardianship  of  infants  (except  the  appointment  of 

guardians  ad  litem). 

For  leave  for  a  guardian  to  present  to  a  rectory  on  the 
nomination  of  the  infant. 

2.  For  the  maintenance  and  advancement  of  infants. 

As  for  instance  —  For  leave  for  an  infant  to  go  abroad. 

To  apprentice  an  infant. 
There  seems  to   be  no  limit  to  the  jurisdiction  in 
Chambers  under  these  heads,  so  that  all  other  applica- 
tions relating  to  the  management  of  wards  of  Court  may 
be  made  in  Chambers.^ 
8.  For  the  administration  of  estates  under  the  Act  of  15  &  16 
Vict.  c.  86,  s.  45  &  47,  and,  as  consequent  thereon,  such 
applications  as  — 

,  To  amend  summonses  and  duplicates. 
For  an  order  on  further  consideration  as  to  matters 
originating  at  Chambers. 

4.  Time  to  plead,  answer  or  demur. 

For  leave  to  file  voluntary  answer. 

5.  Leave  to  amend  bills  or  claims.^ 

For  instance  —  Leave  to  withdraw  replication  under 

an  order  to  amend. 
For  enlarging  the  time  to  amend  under  an  order  to 

amend. 
To  appoint  a  new  next  friend  in  place  of  a  deceased 

next  friend. 
To  make  a  plaintiff  a  defendant. 

^  With  respect  to  the  Act  enabling  the  Court  of  Chancery  to  make  binding 
settlements  of  the  estates  of  infants,  see  ante,  p.  1405.  An  order  for  the  appoint- 
ment of  a  special  guardian  to  concur  on  a  special  case  is  included  in  the  notice 
given  in  Nov.  1S52,  as  to  the  application  to  be  made  in  Chambers,  but  on  refer- 
ence to  the  Act  and  to  the  construction  that  has  been  put  on  the  statutory  juris- 
diction, it  seems  that  such  an  order  cannot  be  made  in  Chambers,  ante,  p.  421. 

'  It  must  be  recollected,  that  no  order  to  amendj|  which  can  be  obtained  upon 
a  motion  or  petition  of  course,  should  be  applied  for  in  Chambers. 
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6.  For  enlarging  publication  or  the  time  for  closing  evidence. 

For  enlarging  the  time  for  filing  affidavits  in  answer 
and  in  reply  on  a  motion  for  a  decree. 

For  enlarging  the  period  for  cross-examination  of  a 
witness.^ 

7.  For  the  production  of  documents. 

When  admitted  by  answer. 

By  defendants  under  15  &  16  Vict.  c.  86,  sect.  10. 

By  plaintiffs  under  15  &  16  Vict.  c.  86,  sect.  20. 

8.  Relating  to  the  conduct  of  suits  or  matters,  as  for  instance  — 

Appointment  of  a  special  Examiner. 

Time  to  file  a  replication. 

Leave  to  file  exceptions  to  answer  after  time  expired. 

For  service  of  a  copy  of  a  bill  on  a  defendant  out  of 
the  jurisdiction.^ 

For  leave  for  plaintiff  to  enter  appearance  for  a  defend- 
ant within  the  jurisdiction  who  has  not  appeared. 

For  leave  for  plaintiff  to  pay  money  into  Court  in  lieu 
of  security  for  costs. 

9.  Relating  to  carrying  out  proceedings  under  decrees  and  or- 

ders.* 

Service  of  notice  of  decree  on  persons  of  unsound 
mind,  or  infants. 

Substituted  service  of  notice  of  decree. 

Substituted  service  of  summons,  notice  of  affidavits, 
and  warrants  to  hear. 

For  additional  accounts  and  inquiries  to  those  directed 
by  the  decree  or  order. 

To  appoint  a  person  to  represent  the  estate  of  a  de- 
ceased party  for  the  purpose  of  proceedings  in 
Chambers. 

Order  for  a  defendant  to  leave  accounts  by  a  decree 
directed  to  be  taken. 

^  It  may  be  observed,  that  an  order  for  leave  to  file  interrogatories  after  the 
time  limited  by  order  of  16th  August,  1852,  cannot  be  made  in  Chambers  (ex- 
cept by  consent)  but  must  be  made  in  Court,  see  ante,  p.  379. 

*  It  may  be  doubted  whether  there  is  sufficient  authority  to  serve  an  adminis- 
tration summons  out  of  the  jurisdiction. 

•  This  head  is  not  enumerated  in  the  notice  of  November,  1852,  ante,  p.  1332, 
but  it  has  been  deemed  convenient  to  include  a  variety  of  applications  that  may 
undoubtedly  be  made  in  Chambers. 
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Order  for  a  party  to  file  examination  in  answer  to  in- 
terrogatories and  the  decree. 

Order  for  a  witness  to  attend  and  be  examined  or  stand 
committed.^ 

To  give  the  conduct  of  a  suit  to  a  creditor  or  other 
party. 

To  allow  a  claimant  as  creditor  after  certificate  of 
debts. 

To  continue  account  and  fix  a  new  day  for  payment 
after  certificate  made  in  a  foreclosure  suit. 

In  addition  to  these  and  many  similar  applications  that 
might  be  enumerated  relating  to  carrying  out  decrees  and 
orders,  it  may  be  mentioned  that,  by  the  decree,  whatever 
is  directly  referred  to  Chambers  will,  of  course,  be  there 
considered,  though  the  subject  is  not  one  usually  so  dealt 
with. 
10.  As  to  matters  connected  with  the  management  of  property. 

To  appoint  a  Receiver  under  an  order  directing  a 
proper  person  to  be  appointed. 

To  appoint  a  new  Receiver  in  place  of  a  deceased  or 
discharged  Receiver. 

To  discharge  a  Receiver  and  vacate  recognizances.' 

To  enable  the  executor  of  a  deceased  Receiver  to  pass 
his  final  account  and  pay  the  balance. 

To  appoint  a  new  surety  for  a  Receiver. 

To  compel  a  Receiver  to  bring  in  his  account. 

For  leave  to  sue  Receiver's  sureties. 

To  enable  a  Receiver  to  grant  leases,  do  repairs,  and 
for  all  other  directions  to  a  Receiver. 

For  directions  to  trustees  and  executors  as  to  recover- 
ing, getting  in,  or  otherwise  managing  property. 

For  payment  of  money  into  Court  by  an  auctioneer  in 
lieu  of  security  for  deposits. 

For  sale  by  private  contract  of  lands  directed  to  be 
sold. 

^  Such  an  order  appears  to  have  been  made,  but  the  case  provided  for  is  some- 
what special,  and  it  cannot  be  assumed,  as  a  matter  of  course,  that  such  an  order 
can  be  obtained  in  Chambers. 

*  It  may  be  doubted  whether  this  and  the  two  preceding  applications  would  be 
entertained  in  Chambers  when  there  was  a  dispute  on  the  subject 
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Leave  for  parties  to  bid  at  the  sale. 

To  open  biddings. 

To  compel  the  delivery  of  an  abstract  of  a  title  on  a 

sale  under  the  order  of  the  Court. 
To  compromise  or  take  security  for  a  debt. 

11.  For  payment  into  Court  of  purchase-moneys  under  sales  by 
order  of  the  Court,  and  investing  the  same. 

Inquiry  as  to  title. 

For  leave  for  purchaser  to  pay  off  encumbrances  out  of 

his  purchase-money. 
Compensation  to  purchaser  for  misdescription. 
To  substitute  purchasers. 
For  delivering  out  of  deeds  to  purchaser. 

12.  For  payment  into  Court  ^  of  moneys  admitted  by  an  ac- 
counting party  (if  not  opposed). 

13.  For  stop  order  when  assignor  and  assignee  concur. 

To  discharge  a  stop  order. 

14.  References  under  a  private  Act  directed  to  be  taken  before 
a.  master  in  ordinary. 

15.  References  under  the  Charitable  Trust  Act,  1853. 

To  appoint  trustees. 
To  settle  a  scheme. 

16.  Orders  not  coming  directly  under  the  above  heads. 

To  take  an  account  under  an  elegit. 

To  discharge  distringas. 

To  appoint  an  arbitrator  under  the  Common  Law  Pro- 
cedure Act. 
The  foregoing  list  cannot,  from  the  nature  of  the  case,  be  made 
complete.  Moreover,  with  respect  to  some  of  the  applications 
enumerated,  it  must  be  recollected  that  it  is  in  general  within  the 
discretion  of  the  Judge  in  each  case,  whether  he  will  hear  a  mat- 
ter in  Chambers  or  in  Court.  Consequently  it  cannot  be  laid 
down  as  a  certainty  that  all  these  applications  will,  on  all  occa- 
sions, be  entertained  in  Chambers.  But  it  is  believed  that  this 
list  and  the  foregoing  observations  will  in  general  enable  a  practi- 
tioner to  determine  without  difficulty  whether  he  ought  to  apply 
at  once  in  Chambers,  whether  he  should  make  a  special  motion  to 
the  Court,  or  whether  he  can  obtain  the  order  he  wishes  for  by  a 
motion  or  petition  of  course. 

^  For  payment  out  of  Court,  see  ante,  p.  ISSS. 
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PART   I. 


BILLS   AND    INFORMATIONS. 


CHAPTER  I. 

Forms  of  Titles,  Addbbsses,  Commencediekts  and  Ck)NCLUsiOK8 
OF  Obiginal  Suits  bt  Infobmation  ob  Bill. 

L    TUle. 

1. 

[^English.'] 

In  Chancery. 

Lord  Chancellor. 
Vice  Chancellor 
lor  The  Master  of  the  Bolls]. 

Between  A.  B.,  Plaintiff, 
C.  D^  Defendant 

n.    Address} 

2. 

JSnglMJ]  To  the  l^ght  Honorable  Bobert  Monsej,  Baron  Cranworth,  of 
Cranworth,  in  the  County  of  Norfolk,  Lord  High  Chancellor  of 
Great  Britain. 

8. 

( Where  the  CTutncellor  or  person  holding  the  seals  is  a  party,)  To  the 
Qaeen's  Most  Excellent  Majesty,  in  her  High  Court  of  Chancery. 

4. 

UnUed  States  Circuit  Courts.']  To  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of .' 

1  The  address  should  of  conrse  oontain  the  appropriate  and  technical  description  of  the 
Conit,  and  mnst  be  raried  accordingly.    Storj  £q.  PL  ^  26.    See  ante,  Vol.^I,  p.  361. 
*  SOtb  Equity  rale  of  the  United  States  Coorts. 
yoL.  lu.  159 
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5. 

Massachusetts  arid  Maine,']    To  the  Honorable  the  Justices  of  the  Supreme 

Judicial  Court,  next  to  be  holden  [or  now  sitting^  at ,  within 

and  for  the  County  of ,  and  Commonwealth  of  Massachusetts 

[or  State  of  Maine],  &c 
Or,  thus :  — 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court,  sitting  in 
Equity. 

6. 

New  ffampshite.']    Rockingham  ss.    To  the  Supreme  Judicial  Court. 

7. 

Vermont,']    To  the  Honorable  A.  B.,  Chancellor  of  the  First  [or  Second, 
or  other]  Judicial  Circuit.^ 

8. 

New  Jersey.]  To  the  Honorable  H.  W.  G.,  Esq.,  Chancellor  of  the  State 
of  New  Jersey. 

in.  Commencements, 

9. 

JBnffUshf  General  Form,]  Humbly  complaining  showeth  [or  show]  unto 
his  Lordship  A.  B.,  of  &c.,  [or  A.  B.,  of  &C.,  and  C.  D.,  of  &c.,J 
the  above-named  plaintiff  [or  plaintiffs.] 

10. 

Circuit  Courts  of  the  United  States,]    "  A.  B.,  of ,  and  a  citizen  of 

the  State  of ,  brings  this,  his  bill,  against  C.  D.,  of ,  and 

a  citizen  of  the  State  of ,  and  E.  F.,  of ,  and  a  (utizen  of 

the  State  of ,  and  thereupon  your  orator  complains  and  says, 

that "  &c.' 

1  This  form  is  in  compliance  with  the  1st  Chancery  Role  in  Yermonty  (11  Yt.  Bcp. 
689)  which  provides  that  "  All  bills  in  Chancery  shall  be  addressed  to  the  Chancellor, 
within  the  jndidal  district  where  the  same  is  to  be  heard."  Bat  the  nsual  form  of  ad* 
dress  in  practice  is  *'  To  the  Conrt  of  Chancery  next  to  be  held  at  ,  withia  and 

for  the  County  of  ,*  which  b  in  strict  compliance  with  the  Statute  of  Yenconff 

(Qenl.  Sts.  of  1863,  p.  249,  ^  18.)  The  requirement  of  the  statute  is  that  *'  All  bills  and 
petitions  in  the  Court  of  Chancery  shall  be  addressed  to  the  Conrt  of  Chancery  in  the 
County  where  such  bills  are  required  by  law  to  be  entered  or  shall  be  pending."  And 
since,  by  an  Act  passed  in  1856,  (Session  Laws  of  Yermont  of  1856,  p.  12,  No.  7,  i  €») 
all  former  laws  providing  for  the  dirision  of  the  State  into  judicial  districts  weie  re- 
pealed, the  form  of  address  giren  in  this  note  as  the  usual  form  is  doubtless  the  ooirect 
one. 

s  See  ante,  Yol.  I.  pp.  319,  362,  363. 

*  20th  Equity  Rule  of  the  United  States  Courts. 
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11. 

New  Hampshire,']    ^  A.  B.,  of  &c.,  complains  against  C.  D.,  of  &c,  and 
E.  F.,  of  &c.,  and  says,"  &c^ 

12. 

Massachusetts.']  Humbly  complaining,  showeth  unto  your  honors  your 
orator  [or  the  plaintiff]  F.  A.  L.,  now  of  D.,  in  the  County  of  N., 
and  Commonwealth  of  Massachusetts,  executor  of  the  last  will  and 
testament  of  J.  H.  L.,  late  of  B.,  in  the  County  of  S.,  and  Com- 
monwealth aforesaid,  Physician,  deceased,  that  the  said  J.  H.  L.,  in 
his  lifetime  &if. 
Or,  thus :  — 

S.  B.  of  B.,  in  said  County  of  S.,  merchant,  and  executor 
and  trustee  under  the  last  will  and  testament  of  E.  S.,  late  of  said 
B.,  widow,  brings  this,  his  bill  [or  bill  of  complaint]  against  J.  E. 
H.,  of  C,  in  the  State  of  O.,  E.  S.  L.,  of  B.,  in  the  State  of  M., 

and  the Company,  a  corporation  duly  established  under  the 

laws  of  Massachusetts;  and  thereupon  your  orator  [or  the  plaintiff] 
complains  and  says,  that  the  said  E.  S.,  by  her  &c 

lY.  Cbmmencement  in  Special  Cases. 

18. 

MMand  and  WtfeJ]    Humbly  complaining,  show  &C.,  A.  B.,  of  &c,  and 

C.  B.,  his  wife* 

14. 

JVi/e  suing  aJane,]     Humbly  complaining,  &c.,  A.  B.,  of  &c.,  wife  of  B. 
B.,  of  the  same  place,  by  E.  F.,  of  &c,  her  next  friend. 

15. 

In/ants.]     Humbly  complaining,  &c,  A.  B.  &  C.  B.,  of  &c.,  infants  under 
the  age  of  twenty-K>ne  years,  by  E.  F.,  their  next  friend. 

16. 

Lunatics,  Ac]     Humbly  complaining,  &c.,  A.  B.,  of  &c.,  a  lunatic,  [or 

non  compos  mentis,]  by  £.  F.,  of  &c.,  his  guardian  [or  next  friend, 

when  plaintiff  is  of  unsound  mind,  but  not  so  found  by  inquisition] 

[or  committee  of  the  (person  and)  estate  of  the  said  A.  B.], 

that  &c. 
Or, 

A.  B.,  of  &c.,  by  C.  D.,  of  &c.,  committee  of  the  [person 

and]  estate  of  the  said  A.  B.,  and  the  said  C.  D.  &c. 

1  In  New  HampBhire,  "  every  bill  in  the  introdnctory  part  shall  contain  the  names, 
places  of  abode,  and  proper  description  of  all  the  parties,  plaintiffs  and  defendants,  by 
and  against  whom  the  bill  b  brought."    Chancery  Rnle,  8. 
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17. 

Auignee  of  Insolvent  Debtor.'\  Humbly  complaining,  &c.,  A.  B.,  of  &c.y 
assignee  of  the  estate  and  effects  of  C.  D.  &c.,  an  insolvent  debt- 
or &C. 

18. 

A  person  deaf  and  dumb,']     Humblj  complaining,  &c.,  A.  B.,  of  &C.,  being 
« deaf  and  dumb,  by  C.  D.,  of  &c.,  trustee,  his  next  friend  &c. 

19. 

Banking  Corporation.']  Humbly  complaining,  &c.,  the  President,  Direct- 
ors and  Company  of  &c,  a  corporation  duly  established  by  law 
within  the  State  [or  Commonwealth]  of  &c 

20. 

Railroad  Corporation.']  Humbly  complaining,  &c  The  Boston  and  Wor- 
cester Railroad  Corporation  &c. 

21. 

Municipal  Corporation.]  Humbly  complaining,  &c.  The  Mayor,  Alder- 
men and  Commonalty  [or  citizens]  of  the  City  of  &C.,  \or  The 
City  of  &c.,  or  The  Inhabitants  of  the  Town  or  City  of ,]  in 

the  County  of  &c. 

22. 

Foreign  Corporation.]  Humbly  complaining,  &c  The  Governor  and  Com- 
pany of  the  Bank  of  Scotland  [or  The  Dutch  West  India  Company] 

&c. 

23. 

Creditor^  suing  on  hehaHfof  himself  and  others.]  A.  B.,  of  &C.,  on  behalf 
of  himself  and  all  other  unsatisfied  creditors  of  E.  F.,  &c^  who 
shall  come  in  and  contribute  to  the  expenses  of  this  suit  &c. 

24. 

Shareholders  in  a  Company.]  A.  B.,  of  &c.,  on  behalf  of  himself  and  all 
other  the  shareholders  [except  the  defendants  hereto]  in  a  certaia 
company  called  " ." 

25. 

j&s  Suits  on  behalf  of  the  Government.]  Informing  showeth  &c  C.  L  R^ 
&c,  Attorney-General  of  the  State  [or  Commonwealth]  of  &c^  on 
behalf  of  the  said  State  [or  Commonwealth]  &c 

26. 

Where  there  is  a  JRelator.]  Informing  showeth  &c.  C.  I.  R.,  &C.,  Attor- 
ney-Greneral  &c.,  at  and  by  the  relation  of  the  Rector,  Wardens 
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and  Vestry  of Church  in-L.,  &c.,  for  and  in  behalf  of  them- 
selves and  the  rest  of  the  Parishioners  &c 

27. 

Where  the  Case  is  hy  Information  and  BiU,']  Informing  &c.,  at  and  by 
the  relation  of  A.  B.,  of  &c.,  and  C.  D.,  of  &c.  And  also  humbly 
complaining,  show,  &c.,  the  said  A.  B.  and  C.  D.,  &c. 

V.  The  Premises  or  StaHng  Part  {after  narrating  the  facts  and  circum- 
stances of  the  platniijff^s  case)  concludes} 

28, 

And  your  orator  [or  the  plaintiff,']  hoped  that  the  said  C.  D.  [the  de- 
fendant] would  have  complied  with  the  reasonable  requests  of  your  orator 
[or  the  plaintiff]  as  in  justice  and  equity  he  ought  to  have  done. 

VI.  The  Charge  of  Confederacy.* 

29. 

But  now  so  it  is,  may  it  please  your  honors  [or  your  honor]  that  the 
said  R.  H.,  combining  and  confederating  with  divers  persons  [or  if  there 
are  several  defendants,  then  thus  —  combining  and  confederating  together 
and  with  divers  persons]  at  present  unknown  to  your  orator  [or  the  plain- 
tiff,] whose  names,  when  discovered,  your  orator  [or  the  plaintiff]  prays 
he  may  be  at  liberty  to  insert  herein  with  apt  words  to  charge  them 
as  parties  defendants  hereto,  and  contriving  how  to  wrong  and  injure  your 

^  In  regard  to  the  stating  part  of  the  bill,  see  ante,  Vol.  I.  p.  364  el  seq* 
^  By  7th  Chancery  Rule  in  New  Hampshire  it  is  proYided  that,  **  when  the  names  of 
parties  are  omitted  they  shall  be  referred  to  as  ptadntiffk  or  defendants.*^    Modem  Eng- 
lish bills  employ  the  terms  *' plaintiff "  and  "  defendant "  throughout.    See  ante,  Vol.  I. 
p.  319  e<  set/. 

*  It  was  formerly  customary  in  almost  every  bill  to  introduce  a  general  charge  of 
eonfederacy  against  the  defendants.  But  there  is  no  snch  statement  in  the  model  of  a 
bill  given  in  England  by  the  general  orders  of  1852,  and  it  is  scarcely  necessary  to  say 
that  such  a  charge  would  now  in  that  country  be  deemed  idle  and  impertinent,  except 
under  very  special  circumstances.  This  charge  is  said  to  be  wholly  unnecessary  and  to 
be  treated  as  mere  surplusage  in  Story  £q.  Fl.  S  29.  By  the  2l8t  Equity  Rule  of  the 
United  States  Ck>urt8,  it  is  provided  that :  —  '*  The  plaintiflf,  in  his  bill,  shall  be  at  liberty 
to  omit,  at  his  option,  the  part  which  is  usually  called  the  Common  Confederacy  Clause 
of  the  bill,  averring  a  confederacy  between  the  defendants  to  injure  or  defraud  the  plain- 
tiffl"  By  the  4th  of  the  Equity  Rules  of  Massachusetts :  —  "  The  common  charge  of 
fraud  and  combination  shall  be  omitted,  except  in  cases  where  it  is  intended  to  charge 
fraud  and  combination  specifically."  So  by  the  Ist  of  the  Chancery  Rules  in  Maine :  — 
**  The  formal  averments  of  combination  and  pretence  shall  bo  omitted."  So  by  the  2d 
of  the  Chancery  Rales  in  New  Hampshire,  the  Common  Confederacy  Clause  may  be 
omitted. 

159* 
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orator  [or  the  plaintiff]  in  the  premises,  he,  the  said  R.  H.,  absolutely  re- 
fuses to  comply  with  such  requests,  and  he  at  times  pretends  that,  && 

Another  form. 

Brd  now  so  it  is,  may  it  please  your  honors  [or  your  honor]  that  the 
said  R.  H.,  L.  M.,  and  N.  M.,  in  concert  with  each  other,  allege  that,  &c, 
[or  colluding  and  confederating  with  each  other,  refuse  to  comply  with 
such  requests,  and  pretend  that,  &c.] 

VIL  The  (Mrging  PaH} 

80. 

Whereas,  your  orator  [or  the  plaintiff]  charges  the  contrary  to  be  the 
truth,  and  that,  &c. 

Vni.  The  Jurisdiction  Clause? 

31. 

All  which  actings,  doings,  and  pretences  of  the  said  defendant  [or  de- 
fendants] are  contrary  to  equity  and  good  conscience,  and  tend  to  the  mani- 
fest wrong,  injury  and  oppression  of  your  orator  [or  the  plaintiff]  in  the 
premises.  In  tender  consideration  whereof,^  and  forasmuch  as  your  orator 
[or  the  plaintiff]  is  remediless  in  the  premises,  at  and  by  the  strict  rules 
of  the  common  law,  and  is  relievable  only  in  a  Court  of  Equity,  where 
matters  of  this  nature  are  properly  cognizable  and  relievable.  To  the  endy 
therefore,  &c. 

IX.  Interrogating  Part? 

82. 
To  the  endj  therefore,  that  the  said  C.  D.,  E.  F.,  and  6.  H.,  and  their 

1  By  the  21  st  EqaityRnleof  the  United  States  Conrts  it  is  proYided  that  the  plain- 
tiff, in  his  bill,  shall  be  at  liberty  to  omit,  at  his  option,  what  is  commonly  called  the 
charging  part  of  the  bill,  setting  forth  the  matters  or  excuses  which  the  defendant  is 
supposed  to  intend  to  set  up  by  way  of  defence  to  the  bill,  and  he  may  in  his  narratiTe 
or  stating  part  of  his  bill  state  and  avoid  by  connter-ayerments,  at  his  option^  any  mat- 
ter or  thing  which  he  supposes  will  be  insisted  upon  by  the  defendant,  by  way  of  defence 
or  excuse,  to  the  case  made  by  the  plaintiff  for  relief.  By  the  3d  of  the  Chancery  Rules 
in  New  Hampshire,  the  charging  part  of  the  bill  may  be  omitted.  In  Massachusetts,  tbo 
plaintiff  may,  when  his  case  requires  it,  allege,  by  way  of  charge,  any  particular  fact* 
for  the  purpose  of  putting  it  in  issue.  4th  Chancery  Rule.  The  model  of  a  bill  giren 
in  schedule  to  orders  of  Aug.  7th,  1852,  in  England,  contains  no  chai^ng  part  See 
ante.  Vol.  I.  p.  319. 

2  By  the  21st  Equity  Rule  for  t^e  United  States  Courts,  the  plaintiff  is  at  liberty,  zx 
his  option,  to  omit  what  is  commonly  called  the  jurisdiction  clause  of  the  bill,  that  the 
acts  complained  of  are  contrary  to  Equity,  and  that  the  defendant  is  without  any  remedy 
at  law.  So  the  plaintiff  may  omit  this  clause  by  the  3d  of  the  Chancery  Rules  in  New 
Hampshire.  A  precise  averment  of  jurisdiction  in  the  Court  is  now  obsolete  in  Eng- 
land, and  was  never  absolutely  requisite.    See  ante,  Vol.  I.  p.  377. 

^  By  the  3d  of  the  Chancery  Rules  in  New  Hampshire,  the  plaintiff  may  omit  the 
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confederates,  when  discovered,  may,  upon  their  several  and  respective  corpo- 
ral oathsy  to  the  best  and  utmost  of  their  respective  knowledge,  remem- 
brance, information,  and  belief,  full,  true,  direct  and  perfect  answer  make 
to  all  and  singular  the  matters  aforesaid  [or  if  an  answer  on  oath  is  meant 
to  be  waived,  omit  the  words  in  italics,  and  insert  at  this  place,  (your  orator, 
or,  the  plaintiff,  hereby  waiving,  pursuant  to  the  statute,  the  necessity  of 
the  answer  of  such  defendants,  being  put  in  under  the  oaths  of  the  said 
defendants,  or  the  oath  of  either  of  them)],  and  that  as  fully  and  particu* 
larly  as  if  the  same  were  here  repeated,  and  they  and  every  of  them  dis- 
tinctly interrogated  thereto,  and  more  especially  that  they  may,  in  manner 
aforesaid,  answer  and  ^et  forth  whether,  &c.  [Here  insert  the  interroffO' 
tories  to  be  answered  hy  the  defendants,  directing  what  interrogatories  are  to 
he  answered  by  each^ 

Or,  in  the  Circuit  Court  of  the  United  States  thus : 

*^  To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
why  your  orator  should  not  have  the  reHef  hereby  prayed,  and  may,  upon 
their  several  and  respective  corporal  oaths,  and  according  to  the  best  and 
utmost  of  their  several  and  respective  knowledge,  remembrance,  informa- 
tion, and  belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of  the 
several  interrogatories  hereinafter  numbered  and  set  forth,  as  by  the  note 
hereunder  written,  they  are  respectively  required  to  answer,  that  is  to 
say 

«  1.  Whether,  &c 

«  2.  Whether,  fcc"  ^ 

prayer  for  an  answer  and  for  answers  to  interrogatories,  except  where  he  relies  on  the 
discovery  of  the  defendant  In  Maine,  "  A  general  interrogatory  only  shall  be  intro- 
duced into  the  bill,  and  it  shall  be  safflcient  to  require  a  fall  answer  to  all  the  matters 
alleged."  Ist  Chancery  Rule.  And  by  5th  Chancery  Rule  in  Massachusetts :  — 
"  Upon  the  general  interrogatory  contained  in  the  bill,  the  defendant  shall  be  required 
to  answer  fully,  directly,  and  particularly  to  every  material  allegation  or  statement  in 
the  bill,  as  if  he  had  been  thereto  particularly  interrogated."  By  the  4th  Rule,  in  this 
State,  it  is  required  that  the  bill  shall  conclude  with  a  general  interrogatory.  But  when 
his  case  requires  it,  the  plaintiff  may  propose  specific  interrogatories.  It  is  now  precisely 
enacted,  in  England,  "  that  the  bill  of  complaint  shall  not  contain  any  interrogatories 
for  the  examination  of  the  defendant."  15  &  16  Vict.  c.  86,  i  10 ;  but  by  i  12,  if  the 
plaintiff,  in  a  suit  commenced  by  bill,  shall  require  an  answer,  he  may  file  interrogatories 
In  the  proper  office  of  the  Court,  and  no  defendant  shall  be  required  to  put  in  any  an- 
swer to  a  bill  unless  interrogatories  have  been  so  filed,  &c.  See  ante,  Vol.  I.  pp.  319, 
S78,  380. 

1  The  43d  Equity  Rule  of  the  United  States  Courts  ;  Story  £q.  PI.  S  8^7,  note.  By 
Equity  Rule  41,  United  States  Courts,  "The  interrogatories  contained  in  the  inter- 
rogating part  of  the  bill  shall  be  divided  as  conveniently  as  may  be  from  each  other, 
and  numbered  consecuti\'ely  I,  2,  8,  &c. ;  and  the  interrogatories  which  each  defendant 
is  required  to  answer,  shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the  form  and  to 
the  effect  following  ;  that  is  to  say,  —  "  The  defendant  (A.  B.)  is  required  to  answer  the 
Interrogatories  numbered  respectively  1, 2, 3,"  &c.  See  ante.  Vol.  I.  pp.  380, 381,  in  note. 
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X.  Prayer  for  Relief} 

33. 

And  that  an  account  maj  be  taken  by  and  uqder  the  direction  and  de- 
cree of  this  honorable  Court,  &c.,  &c  And  that  the  defendant  may  be 
decreed  to  pay  unto  your  orator  [or  the  plaintiff],  &c.,  &c.  And  that 
your  orator  [or  the  plaintiff]  may  have  such  further  or  other  relief  in  the 
premises  as  the  nature  of  the  circumstances  of  this  case  may  require^  and 
to  your  honor  shall  seem  meet.' 

A  more  extended  form* 

Prayer  for  answer,  oath  waived — injunction  ayainst  proceediny  at  law 
— declaration  of  trust — conveyance:  "To  the  end,  therefore,  that  the 
plaintiffs  may  have  that  relief  which  they  can  only  obtain  in  a  Court  of 
Equity,  and  that  the  said  defendants  may  answer  the  premises,  but  not 
upon  oath  or  affirmation,  the  benefit  whereof  is  expressly  waived  by  the 
plaintiffs,  and  that  the  said  defendants,  who  are  plaintiffs  as  aforesmd  in 
the  said  action  at  law,  may  be  perpetually  enjoined  from  further  prosecut- 
ing the  same,  and  that  it  may  be  declared  that  the  said  lands  are  charged 
with  a  trust  in  favor  of,  and  ought  to  be  held  for,  the  use  and  benefit  of, 
&c.,  and  that  the  said  defendants,  or  so  many  and  such  of  them  as  shall 
appear  to  have  the  legal  title  to  the  said  lands,  may  be  decreed  to  convey 
such  legal  title,  free  of  all  encumbrances  done  or  suffered  by  them,  or  any 
or  either  of  them  unto  the  plaintiffs,  in  their  said  capacity,  to  hold  to  them 
and  their,  &c.,  upon  the  trusts  aforesaid,  and  for  such  further  or  other 
relief  as  the  nature  of  this  case  may  require,  and  to  your  honors  seem 
meet"     [Earle  v.  Wood,  Bristol  Co.,  reported  8  Cushing,  430.] 

34. 

Prayer  to  restrain  proceedinys  at  law,  and  for  an  infunction,"]  And  that 
the  said  C.  D.,  &c.,  their  counsellors,  attorneys,  solicitors,  officers  or  agents 
may  be  restrained  by  an  injunction  issuing  out  of  this  Court,  from  proceed- 
ing further  against  your  orator  [or  the  plaintiff]  in  the  said  action  com- 

1  By  the  21 8t  Equity  Rale  of  the  United  States  Conrts,  '*  The  prayer  of  the  bill  shall 
ask  the  special  relief  to  which  the  plaintiff  supposes  himself  entitled,  and  also  shall  con- 
tain a  prayer  for  general  relief,  and,  if  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any 
other  special  order  pending  the  suit,  is  required,  it  shall  also  be  specially  asked  for."  In 
New  Hampshire  the  bill  may  conclude,  "  and  thereupon  the  plaintiff  prays,"  setting  forth 
the  special  relief  to  which  he  supposes  himself  entitled,  "  and  for  such  other  relief  as 
may  be  just."  If  an  injunction  or  other  special  order,  pending  the  suit,  is  reqoirad,  it 
may  be  specially  asked  for.    Rule  3d  of  Chancery  Rules. 

In  England,  the  bill  concludes  with  a  prayer,  specifically  for  the  relief  which  the 
plaintiff  may  conceive  himself  entitle  to,  and  also  for  general  reliet    Ante,  38S  «l  m;. 

2  Story  Eq.  PL  h  40,  note. 
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menced  against  him  in  the  Scc,y  Court  of  &c.,  and  now  pending  and  at  issue 
therein,  for  the  recovery  of  &c.  And  that  your  orator  [or  the  plaintiff] 
may  have  &c.  [/Vcytfr  for  general  relief.']  May  it  please  your  honor  to 
grant  unto  your  orator  [or  .the  plaintiff]  a  writ  of  injunction,  issuing  out  of 
and  under  the  seal  of  this  Honorable  Court,  to  be  directed  to  the  said  C.  D., 
6cCj  &c^  commanding  them  and  each  of  them  absolutely  to  desist  and  re- 
frain from  proceeding  further  against  your  orator  [or  the  plaintiff]  in 

said  action. 

85. 

Prayer  for  a  ne  execttJ]  And  that  the  said  defendants  may  be  stayed  by 
a  writ  of  ne  exeat  regno  from  departing  out  of  the  jurisdiction  of  this 
Court.  And  your  orator  [or  the  plaintiff],  &c.  [Prayer  for  general  relief] 
May  it  please  your  honors  to  grant  unto  your  orator  [or  the  plaintiff]  a 
writ  of  ne  exeat  regno^  staying  the  said  C.  D.  and  E.  F.,  or  either  of  them, 
from  departing  into  parts  beyond  this  State,  and  out  of  the  jurisdiction  of 
this  Court,  without  leave  first  had. 

Or,  thus :  [Modem  English  Form.] 

Charges  and  prayer  in  a  hiU  to  obtain  a  unit  of  ne  exeat.]  The  defend- 
ant, C.  D.,  is  a  natural  bom  British  subject,  but  he  is  possessed  of  large 
estate  in  the  Island  of  St  Croix,  and  is  permanently  settled,  and  has  his 
fixed  place  of  abode  in  the  said  Island,  which  is  out  of  the  jurisdiction  of 
thb  Court 

That  the  defendant  is  now,  and  has  for  some  time  been  on  a  visit  to  this 
country,  and  is  staying  at,  Sec  ;  but  he  means  and  intends  very  shortly  to 
leave  England,  and  to  return  to  his  residence  in  the  said  Island  of  St 
Croix,  in  which  case  the  plaintiffs  charge,  that  they  will  be  without  remedy 
in  the  premises  [or  in  danger  of  losing  their  debt  or  claim]  and  altogether 
deprived  and  defrauded  of  the  money  so  justly  due  and  owing  to  them  as 
aforesaid. 

The  plaintiffs  therefore  submit  that  the  said  defendant  ought  to  be  re- 
strained from  quitting  this  kingdom,  and  that  her  Majesty's  writ  of  ne  exeat 
regno  ought  to  issue  for  that  purpose. 

Prayer.  * 

[After  the  former  part  of  the  prayer.] 

That  in  the  mean  time  the  defendant may  be  restrained  by  her 

Majesty's  writ  of  ne  exeat  regnoy  issuing  out  of  and  under  the  seal  of  this 
honorable  Court,  from  leafVing  the  kingdom  [or  from  going  to  any  part  be- 
yond the  seas,  or  to  Scotland,  without  the  leave  of  this  honorable  Court], 
and  that  the  said  writ  may  be  marked  with  the  sum  of  $—— ,  as  a  direc- 
tion for  the  Sheriff  to  take  bail  therein. 
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36. 

Prayer  for  an  account  of  rents  and  profits  of  mortgaged  premises,  and 
sums  received  by  mortgagee  in  possession.']  And  that  an  account  may  be 
taken  of  the  rents  and  profits  of  the  said  mortgaged  premises,  which  have 
been  received  by  the  said  defendant,  since  his  possession  thereof  as  afore- 
said, or  which,  but  for  his  wilful  default  or  neglect,  might  have  been  so 
received ;  and  also  an  account  of  all  other  the  sums,  which  have  been  re- 
ceived by  the  said  defendant  in  or  towards  satisfaction  of  the  said  mortgage 
money. 

37. 

Prayer  for  the  production  of  Deeds,  Papers^  &c.]  And  that  the  said 
defendants  may  set  forth  a  list  or  schedule,  and  description  of  every  deed, 
book,  account,  letter,  paper,  or  writing  relating  to  the  matters  aforesaid,  or 
either  of  them ;  or  wherein  or  whereupon  there  is  any  note,  memorandum, 
or  writing,  relating  in  any  manner  thereto,  which  now  are,  or  ever  were, 
in  their  or  either,  and  which,  of  their  possession  or  power,  and  may  deposit 
the  same  in  the  office  of  the  clerk  [or  in  the  hands  of  one  of  the  masters] 
of  this  honorable  Court,  for  the  usual  purposes ;  and  otherwise  that  the 
8ud  defendants  may  account  for  such  as  are  not  in  their  possession  or  power. 

XI.  Conclusions. 

38. 

Prayer  for  subpoena}']  May  it  please  your  honors  to  grant  unto  your 
orator  [or  the  plaintiff]  a  writ  of  subpoena,  to  be  directed  to  the  said 
C.  D.,'  &c,  thereby  commanding  them  and  each  of  them,  at  a  certain  time, 
and  under  a  certain  penalty  therein  to  b^  limited,  personally  to  appear  be- 
fore this  honorable  Court  [or  your  honors  in  this  honorable  Court],  and 
then  and  there  full,  true,  direct  and  perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to,  perform,  and  abide  such  further  order^ 
direction  and  decree  therein  as  to  this  honorable  Court  [or,  to  your  honors'] 
shall  seem  meet  [or,  as  shall  seem  agreeable  to  Equity  and  good  consdenee? 

^  By  Sd  of  the  Chancery  Rales  in  New  Hampshire,  the  prayer  for  process,  anksB 
some  special  process  or  order  shall  be  required,  may  be  omitted.  In  England  the  bill 
contains  no  prayer  for  process.  All  that  is  required  is,  that  the  names  of  the  defendant 
should  be  set  forth,  and  a  note  appended  with  the  names  of  the  solicitors  for  the  plaintiff'. 
Ante,  Vol.  I.  p.  390  et  seq.,  and  notes. 

3  By  2dd  Equity  Rule  of  United  States  Courts  :  —  "  The  prayer  for  process  of  sii6- 
pcma  in  the  bill  shall  contain  the  names  of  all  the  defendants  named  in  the  introdudory 
part  of  the  bill,  and  if  any  of  them  are  known  to  be  infants  under  age,  or  otherwise  an- 
der  guardianship,  shall  state  the  fact,  so  that  the  Court  may  take  order  thereon  as  jostaoe 
may  require,  upon  return  of  the  process." 

^  The  part  in  italics  must  be  omitted  in  bills  merely  for  discovery,  or  to  perpduaU  llm 
testitnony  of  witnetses.  Story  £q.  PI.  \  44,  note;  Barton*s  Suit  in  £q.  43,  note  (1)  ; 
Equity  Drafts.  6. 


APPENDIX.  1907 

89, 

Prayer  for  Process  where  the  Government  ts  a  defendant.'}  And  maj  it 
please  jour  honors,  that  the  District  Attorney  of  the  United  States  for  the 

District  of ,  [or  the  Attorney-General  of  the  State  of ^,]  on  being 

attended  with  a  copy  of  this  biU,  may  appear  and  put  in  an  answer  thereto, 
and  may  stand  to  and  abide  such  order,  direction  and  decree  in  the  said 
premises  as  to  your  honors  shall  seem  meet 

40. 

Prayer  for  infuncdan  and  for  subpoenaJ]    May  it  please  your  honors,  to 

grant  unto  your  orator  [or  to  the  plaintiff]  not  only  a  writ  of  injunction, 

issuing  out  of,  and  under  the  seal  of  this  honorable  Court,  to  be  directed 

unto  the  said  C.  D.,  &c^  &c.,  to  restrain  them,  their  servants,  workmen  and 

agents,  from  committing  waste,  &c.,  but  also  a  writ  of  subpoena,  &c«    [As 

in  No.  38.] 

41. 

Prayer  for  ne  exeat  and  subpomeu]  May  it  please  your  honors,  the  prem« 
ises  considered,  to  grant  unto  your  orator  [or  the  plaintiff]  not  only  a  writ 
of  ne  exeat  regnoy  issuing  out  of  and  under  the  seal  of  this  honorable  Court, 
to  restrain  the  said  defendant,  C.  D.,  from  departing  out  of  the  jurisdiction 
of  this  Court,  but  also  a  writ  of  subpcena,  &c     [As  in  No.  38^] 


CHAPTER  II. 

Orioinal  Bills  FRAXiNa  Relief. 

Sectiok  I.  —  BUh  for  Specific  Performance  of  Agreements. 

1.  Bid  hy  a  vendor  against  a  vendee  for  the  specific  performance  of  a  writ' 
ten  agreement  for  the  purchase  of  reed  estate^  the  title  only  being  in 
dispute. 

To  &c     [Address."] 

Humbly  complaining,  sheweth  nnto  your  honors  your  orator,  J.  C.  of 
&C.J  that  your  orator  being  seized  or  well  entitled  in  fee  simple  of  and  to  a 

certain  messuage  or  dwelling-house  with  the  appurtenances  situate  at , 

and,  hereinafter  described,  and  being  desirous  of  selling  such  premises,  and 
D.  E.,  of  ScCf  being  minded  to  purchase  the  same,  your  orator  and  the 

said  D.  E.,  on  or  about  the day  of ,  entered  into  and  signed  a 

memorandum  of  agreement  respecting  the  said  sale  and  purchase  in  the 
words  and  to  the  purport  and  effect  following,  that  is  to  say,  [stating  the 
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€tgreemefU  verhaiinij']  as  by  tlie  said  memorandam  of  agreement,  to  whifeh 
your  orator  craves  leave  to  refer,  when  produced,  will  appear.  And  your 
orator  further  shows  ^  that  the  said  D.  E.  paid  to  your  orator  the  sum  of 
$1,500,  part  of  the  said  purchase-money  at  the  time  of  signing  the  said 
agreement.  And  your  orator  has  always  been  ready  and  willing  to  per- 
form his  part  of  the  said  agreement,  and  on  being  paid  the  remainder  of 
his  said  purchase-money  with  interest,  to  convey  the  said  messuage  to  the 
said  D.  E.,  and  his  heirs,  and  to  let  him  into  the  receipt  of  the  rents  and 
profits  thereof,  from  the  time  in  the  said  agreement  in  that  behalf  men- 
tioned ;  and  your  orator  hoped  that  the  said  D.  E.  would  have  performed 
the  said  agreement  on  his  part  as  in  justice  and  equity  he  ought  to  have 
done.  But  now  so  it  is,  may  it  please  your  honors,  that  the  said  D.  E. 
alleges  that  he  is,  and  always  has  been,  ready  and  willing  to  perform  the 
said  agreement  on  his  part  in  case  your  orator  could  have  made,  or  can 
make  a  good  and  marketable  title  to  the  said  messuage  and  premises,  but  that 
your  orator  is  not  able  to  make  a  good  title  thereto ;  whereas  your  orator 
charges  that  he  can  make  a  good  title  to  the  said  messuage  and  premises. 
To  the  end  therefore  that  the  said  D.  E.  may  true  answer  make  to  the 
premises  aforesaid,  and  more  particularly  that  he  may  answer  and  set  forth 
in  manner  aforesaid,  whether.  Sec  \_Interrogat%ng  to  the  stating  and 
charging  parts,']  And  that  the  said  D.  E.  may  be  compeUed  by  the  decree 
of  this  honorable  Court  specifically  to  perform  the  said  agreement  with 
your  orator,  and  to  pay  to  your  orator  the  remainder  of  the  said  purchase- 
money  with  interest  for  the  same  firom  the  time  said  purchase-money  ought 
to  have  been  paid,  your  orator  being  willing,  and  hereby  offering  specifically 
to  perform  the  said  agreement  on  his  part,  and  on  being  paid  the  said  re- 
maining purchase-money  and  interest  to  execute  a  proper  conveyance  of 
said  messuage  and  premises  to  the  sfdd  D.  E.,  and  to  let  him  into  posses- 
sion of  the  rents  and  profits  thereof  from  the  said day  of  ■  And 

that  your  orator  may  have  such  further  and  other  relief  in  the  premises  as 
to  your  honors  shall  seem  meet  and  this  case  may  require ;  may  it  please 
your  honors,  &c.     [^Prayer  for  snbpcenoy  as  in  Form  38,  ante^p,  1906.] 


2.  Chaboe.  In  a  bill  by  a  purchaser  against  the  vendor^  for  the  specific 
performance  of  a  contract  for  sale  of  a  freehold  estate^  the  plaintiff 
charges  that  a  part  of  the  purchase-money  has  remained  unproductive 
in  his  hands. 

And  your  orator  further  sheweth,  that  previously  to  the  signing  of  the 

1  By  the  7th  Chancery  Rale  in  New  Hampshire,  it  is  provided  that  "  the  idle  repeti- 
tions/' "your  orator  further  complains,"  "your  orator  farther  showeth  to  your  hoaois 
and  the  like  in  bills/'  *'  shall  be  omitted,  and  when  the  names  of  parties  are  omitted, 
they  shall  be  referred  to  as  plaintiffs  or  defendants." 


APPENDIX.  1909 

said  agreement,  your  orator  paid  unto  the  said  S.  B.  the  sum  of  $500,  as 
a  deposit  and  in  part  of  his  said  purchase-money  or  sum  of  $  2,900 ;  and  the 
said  S.  B.  has  since  delivered  up  possession  of  the  said  purchased  premises 
to  your  orator.  And  your  orator  further  sheweth  unto  your  honors,  that 
he  has  always  heen  ready  and  willing  to  perform  his  part  of  the  said  agree- 
ment, and,  on  having  a  good  and  marketable  title  shewn  to  the  said  estate 
and  premises,  and  a  conveyance  of  the  fee-simple  thereof  discharged  of  all 
incumbrances  made  to  him,  to  pay  the  residue  of  the  said  purchase-money 
or  sum  of  $2,900,  to  the  said  S.  B.  And  your  orator  hoped  that  the  said 
S.  B.  would  have  specifically  performed  his  part  of  said  agreement  as  in 
justice  and  equity  he  ought.  But  now  so  it  is  &c.,  [See  No,  29,/>.  1901,3 
the  said  S.  B.  refuses  to  perform  his  part  of  the  said  agreement,  and  to 
color  such  refusal,  he  gives  out  and  pretends  that  he  is  unable  to  make  out  a 
good  and  marketable  title  to  the  said  estate  and  premises,  and  that  he  is  will- 
ing to  cancel  the  said  contract  or  agreement,  and  to  repay  the  said  deposit 
or  sum  of  $500  to  your  orator.  Whereas  your  orator  charges  that  the  said 
S.  B.  is  able  to  make  out  a  good  and  marketable  title  to  the  said  estate  and 
premises,  if  he  thinks  proper  to  do  so,  but  that  the  said  S.  B.  refuses  and 
declines  to  make  out  a  good  and  marketable  title  to  the  said  premises,  not- 
withstanding your  orator  has  required  him  so  to  do,  and  offered  to  pay  him 
the  residue  of  the  purchase-money  upon  having  the  title  made  out  and  a 
proper  conveyance  of  the  said  premises  executed  to  your  orator,  his  heirs 
and  assigns,  by  the  said  S.  B.  And  your  orator  charges  that  the  whole 
of  the  residue  of  the  purchase-money  of  the  premises  has  been  ready  and 
unproductive  in  his  hands  for  completing  the  said  purchase  from  'the  time 
it  ought  to  have  been  completed  by  the  terms  of  the  said  agreement  All 
which  actings  &c.     [^Seeform  No,  32,  p.  1902.] 


3.  Charge.  1%  a  htU  hy  first  vendee^  for  a  specific  performance  of  cm 
agreement  for  the  purchase  of  an  estate^  against  a  vendor j  and  a  stihse- 
qusnt  purchaser  from  himj  the  plaintiff  charges  the  subsequent  purchaser 
with  notice,  and  aiso  charges  the  vendor  with  acts  of  waste,  and  prays 
for  an  injunction  against  both  defendants  to  restrain  waste. 

And  your  orator  charges  that  the  said  G.  K.  has  since  contracted  for  the 
sale  of  the  said  premises  to  the  said  T.  P.,  at  an  advanced  price,  and  has 
actually  conveyed  the  said  premises  or  entered  into  an  agreement  to  con- 
vey the  same  to  the  said  T.  P.,  or  to  some  other  person  or  persons  by  his 
order,  or  to  his  use,  or  in  trust  for  him.  And  your  orator  charges  that  the 
aaid  T.  P.,  at  the  time  he  entered  into  the  said  contract  for  the  purchase  of 
the  said  premises,  or  at  the  time  of  the  conveyance  thereof  to  him,  if  the 
same  have  been  conveyed  to  him,  or  at  the  time  of  the  payment  of  the 

purchase-money  for  the  same,  if  he  has  actually  paid  such  purchase-money, 
VOL.  111.  160 


1910  APPENDIX. 

well  knew  or  had  been  informed,  or  had  received  some  intimation,  or  had 
some  reason  to  believe  or  suspect  that  the  said  G.  K.  had  entered  into  such 
agreement  as  aforesaid  with  the  said  A.  B.,  or  into  some  agreement  with 
your  orator,  or  with  some  person  on  his  behalf  for  the  sale  of  said  premises 
to  your  orator.     And  the  said  T.  P.,  or  the  agent  employed  by  him  in  the 
said  purchase  or  contract,  had  at  some  or  one  of  the  times  aforesaid  some 
knowledge  or  intimation  of  the  several  circumstances  aforesaid  respecting 
the  said  premises,  which  had  passed  between  your  orator  and  the  said  6. 
K.,  or  their  solicitors.    And  your  orator  charges  that  the  said  J.  F.  was  in 
fact  the  agent  employed  in  the  contract  or  sale  by  the  said  6.  EL  to  the 
said  T.  P.,  as  well  on  the  part  of  the  said  6.  K.,  as  of  the  said  T.  P.    And 
your  orator  further  charges  that,  if,  in  fact,  the  said  T.  P.  has  paid  the  pur- 
chase-money for  the  said  premises  or  any  part  thereof,  to  the  said  G.  ISL^ 
the  said  T.  P.  has  had  or  taken  some  indemnity  from  the  said  G.  K.,  or 
some  other  person  in  respect  of  such  payment  or  of  such  purchase.    And 
your  orator  further  charges  that  after  your  orator,  by  the  said  A.  B.,  had 
entered  into  such  agreement  with  the  said  G.  K.,  as  aforesaid,  and  after 
the  hay  season  of  this  year,  your  orator  verbally  agreed  with  the  said  G. 
K.,  that  the  hay  on  the  farm  should  be  left  by  the  said  G.  K.,  and  tak^i 
by  your  orator  at  an  appraisement,  but  the  said  G.  K.  has  nevertheless 
sold  and  removed  the  said  hay  from  the  farm,  to  the  great  injury  thereof, 
and  the  said  G.  K.  has,  since  his  said  agreement  with  the  said  A.  B., 
ploughed  up  more  than  sixty  acres  of  land,  which  according  to  the  usual 
course  of  husbandry  ought  to  have  been  laid  down  with  grass.    And  the 
said  G.  K.  has  also  cut  down  many  timber  and  other  trees  upon  the  said 
premises,  and  has  committed  and  done  other  waste  and  injury  thereto. 
And  the  said  G.  K.,  and  also  the  said  T.  P.,  threaten  and  intend  to  cat 
down  other  trees  on  and  from  the  said  premises,  and  to  commit  other  wa^te 
and  injury  thereto.     All  which  actings,  &c.    [^See  forms  No.  31  and  32,  j9. 
1902,  interrogating  to  the  stating  and  charging  parts,"]  and  that  the  sfud 
defendants  may  answer  the  premises ;  and  that  the  said  defendant,  G.  EL, 
may  specifically  perform  the  said  agreement  so  made  and  entered  into  by 
him  as  aforesaid  with  the  said  A.  B.  as  the  agent  of  your  orator,  your  orator 
being  ready  and  willing,  and  hereby  offering  specifically  to  perform  the  said 
agreement  in  all  things,  on  his  part  and  behalf.     And  that  the  said  G.  K. 
may  be  decreed  to  make  compensation  to  your  orator  for  the  waste  and 
other  damage  done  by  him  to  the  said  premises  since  the  making  of  the 
said  agreement.    And  that  in  the  mean  time  the  said  defendants,  G.  K. 
and  T.  P.,  may  be  restrained  by  the  order  and  injunction  of  this  honorable 
Court  from  cutting  down  any  timber  or  other  trees  upon  the  said  premises, 
or  from  committing  any  other  waste  thereon.    [^A7id  for  further  relief  &cJ^ 
May  it  please  &c.    [Pray  subpoena  and  injunction  against  G*  K.  and  21 
P.     See  forms  No.  38  and  4:0,pp.  1906,  1907.] 
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4.  Bin  hy  lessee  against  lessor  for  specific  performance  of  a  written  agree- 
ment for  a  lease  of  a  house. 

Humbly  complaining,  showeth  unto  your  honors  your  orator  A.  B.,  of 
&:c. ;  that  C.  D.  of  Sec,  (the  defendant  hereinafter  named,)  being  or  pre- 
tending to  be  seized  or  possessed  of  a  messuage  or  tenement  situate  &c.y 
and  being  willing  and  desirous  to  let  the  same,  he,  in  the  month  of  &c., 
proposed  and  agreed  to  grant  unto  your  orator  a  lease  of  the  aforesaid 
premises  with  the  appurtenances,  and  thereupon  your  orator  and  the  said 
C.  D.  duly  executed  or  subscribed  a  certain  memorandum  or  agreement, 
bearing  date  8cc  [stating  the  agreement"]  as  in  and  by  &c.     And  your  ora- 
tor further  showeth  that  in  expectation  and  full  confidence  that  a  lease 
would  have  been  made  and  executed  to  him  of  the  said  messuage  or  tene- 
ment and  premises,  pursuant  to  the  terms  of  the  said  agreement,  your  ora- 
tor has  laid  out  sundry  sums  in  repairs  on  the  said  premises  to  a  consider- 
able amount.    And  your  orator  further  showeth  that  your  orator  has  been 
always  ready  to  perform  his  part  of  the  said  agreement,  and  to  accept  a 
lease  of  the  said  premises  pursuant  to  the  terms  thereof.     And  your  orator 
for  that  purpose  caused  a  draft  of  a  lease  to  be  drawn  pursuant  to  the 
terms  of  the  aforesaid  agreement,  and  tendered  the  same  to  the  said  de- 
fendant for  his  perusal  and  approbation,  but  he  refused  to  accept  or  peruse 
the  same.    And  your  orator  further  showeth  that  he  has  frequently  by  him- . 
self  and  his  agents  applied  to  the  said  C.  D.,  and  in  a  friendly  manner  re- 
quested him  to  make  and  execute  unto  your  orator  a  lease  of  the  said  mes- 
suage or  tenement  and  premises  conformably  to  the  said  agreement.     And 
your  orator  well  hoped,  &c-    But  now  so  it  is,  [See  form  No,  29,  p.  1901,] 
defendant  pretends  that  no  such  agreement  as  aforesaid  was  ever  made  or 
entered  into  by  or  between  the  said  defendant  and  your  orator,  or  any 
agreement,  or  that  he  consented  to  grant  a  lease  to  your  orator  of  the  afore- 
raid  messuage  or  tenement  and  premises.     Whereas  your  orator  charges 
the  contrary  of  said  pretences  to  be  the  truth,  and  so  the  said  confederate 
will  at  other  times  admit;  but  then  he  pretends  that  he  has  been  always 
ready  and  willing  to  make  and  execute  a  lease  of  the  said  messuage  or 
tenement  and  premises,  pursuant  to  the  terms  of  the  said  agreement  and  in 
all  respects  to  perform  the  same  on  his  part.    Whereas  your  orator  charges 
the  contrary  thereof  to  be  the  truth.   But  nevertheless  the  said  defendant  re- 
fuses to  comply  with  your  orator's  aforesaid  requests  to  perform  or  fulfil  the 
aforesaid  agreement.    All  which  actings,  &c   [See  form  No,  Zl,p,  1902.] 
And  that  the  said  agreement  may  be  specifically  performed  and  carried 
into  execution,  and  that  the  said  defendant  may  be  decreed  to  execute  a 
lease  of  the  aforesaid  messuage  or  tenement  and  premises  to  your  orator 
according  to  the  terms  of  the  aforesaid  agreement,  your  orator  hereby  offer- 
ing to  execute  a  counterpart  thereof,  and  in  all  other  respects  to  perform 
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his  part  of  the  said  agreement,  [and  far  further  relief  see  form  No,  33,  p. 
1904.]     May  it  please  your  &c.     [Pray  subposna  against  CI  Z>.] 


5.  BiU  for  specific  performance  of  an  agreement  to  convey  real  estate, 

against  an  administrator  and  minor  children* 

To  the  HonorablOi  Sec 

A.  B.,  of  &c.,  humbly  complaining,  showeth  that  C.  D.,  of  &c.,  &C., 
being  seized  and  possessed  of  a  certain  parcel  of  real  estate,  situate,  &c^ 
{give  the  description  and  boundaries ,)  entered  into  a  written  agreement  with 
the  plaintiff  for  the  purchase  and  sale  thereof,  as  follows,  viz. :  (state  the 
agreement)  [or  a  copy  of  which  agreement  is  hereto  annexed,]  as  by  the 
said  agreement,  which  the  plaintiff  has  here  in  Court  ready  to  be  pro- 
duced, and  to  which  he  craves  leave  to  refer,  will  appear,  [or  as  by  said 
agreement  hereto  annexed  will  appear.]  And  the  plaintiff  further  skows 
that,  pursuant  to  the  said  agreement,  he  has  paid  the  taxes  on  the  said 

premises  for  the  year,  &c.,  amounting  to  the  sum  of  $ .    And  the 

plaintiff  further  shows,  that,  since  the  making  of  the  said  agreement,  to  wit, 
on  the,  &c.,  the  said  C.  D.  died  intestate,  and  that  during  his  lifetime  he 
never  made  any  conveyance  of  the  said  premises  to  the  plaintiff,  that  the 
said  C.  D.  left  a  widow,  M.  A.  D.,  and  four  children,  viz. :  M.  D.,  L.  D^ 
M.  A.  D.,  and  J.  D.,  all  of  whom  are  minors  under  the  age  of  twenty-one 
years,  and  the  sole  heirs  of  the  said  C.  D.  That  S.  K.,  of  &C.,  Esq.,  has 
been  duly  appointed  administrator  of  the  goods  and  estate,  which  were  of 
the  said  C.  D. ;  but  no  person,  as  yet,  has  been  appointed  guardian  of  the 
said  minor  children.  And  the  plaintiff  further  shows  that  he  is  desirous  of 
obtaining  a  conveyance  of  the  said  real  estate,  pursuant  to  the  terms  of 
said  agreement  between  the  plaintiff  and  the  said  C.  D.  deceased,  and  is 
willing  and  ready  to  pay  therefor  the  price  stipulated  in  the  said  agreement 
in  cash,  or  to  give  his  note  of  hand,  secured  by  mortgage  of  the  premises, 
as  is  provided  in  the  said  agreement,  and  further  that  he  is  willing  to  waive 
any  claim  which  he  has  upon  the  heirs  of  the  said  C.  D.,  or  upon  his  ad- 
ministrator, to  advance  the  sum  of  $ ,  upon  the  erection  by  him  of  two 

dwelling-houses  on  the  said  real  estate,  as  the  said  C.  D.  agreed  that  he 
would  do.  And  the  plaintiff  further  shows  that  he  has  made  application  to 
the  said  M.  A.  D.,  the  widow  of  said  C.  D.,  and  ascertained  that  she  is 
willing  to  release  to  the  plaintiff  her  dower  in  the  premises,  upon  having 
the  interest  of  one  third  part  of  the  purchase-money  secured  to  and  paid  to 
her  during  the  period  of  her  natural  life,  or  having  paid  to  her  an  amount 
equal  to  the  present  value  of  her  said  life  interest  But  by  reason  that  the 
said  C.  D.  died  intestate,  there  is  no  person  who  has  legal  authority  to  exe- 
cute a  deed,  whereby  to  convey  to  the  plaintiff  the  fee  of  the  said  real  estate. 
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of  which  the  said  C.  D.  died  seized.  In  consideration  whereof  &;c.  To  the 
endj  therefore^  that  the  said  S.  K.,  the  said  M.  D.,  the  said  L.  D.,  M.  A.  D., 
and  J.  D.  may,  upon  their  several  and  respective  oaths,  &;c.,  &c.,  [^Seeform 
of  interrogating  pari^  ante,  No.  32,/).  1902,]  and  that  the  said  S.  K.,  and 
the  said  M.  D.,  L.  D.,  M.  A.  D.,  and  J.  D.,  may  be  decreed  specifically  to 
perform  the  said  agreement  entered  into  by  the  said  C.  D.  with  the  plain- 
tiff, the  plaintiff  being  ready  and  willing  and  hereby  offering  specifically  to 
perform  the  said  agreement  on  his  part,  and  that  the  plaintiff  may  have 
such  other  and  further  relief  &c.,  &c.     {Prayer  for  a  subpcena.) 


6.  Allegations  and  prayer  in  a  bill  for  specific  performance  of  a  parol 
agreement,  the  plaintiff  relying  upon  part  performance,  cu:cording  to 
the  modem  English  form, 

{The  hiU  stated  the  lease  under  which  the  plaintiff  claimed,  and  negotia- 
lions  for  purchase  by  the  defendant.) 

On  the day  of  ■         it  was  agreed  by  and  between  the  plaintiff  and 

defendant,  that  the  defendant  should  give  the  plaintiff  $  for  the  pur- 
chase of  the  plaintiff's  term  and  interest  in  the  said  leasehold  premises 
under  the  said  lease,  he,  the  defendant,  taking  the  plaintiff's  title,  such  as  it 
was,  and  the  plaintiff  consenting  to  do  certain  works  to  the  premises,  which 
the  defendant  then  specified  (that  is  to  say),  &c. 

{Subsequent  correspondence  and  stcUement  of  the  works  required  by  the 
defendant  to  he  performed  to  the  premises.) 

The  plaintiff,  in  pursuance  of  the  said  agreement  so  entered  into  between 
the  plaintiff  and  defendant  as  aforesaid,  performed  all  the  works  so  agreed 
to  be  performed  by  him  to  the  premises ;  and  the  plaintiff,  in  pursuance  of 
the  said  agreement,  and  in  full  faith  and  reliance  that  it  would  be  performed 
on  the  part  of  the  defendant,  permitted  the  defendant  to  enter  into,  and  he 
did  accordingly  on  &c.,  enter  into  and  remain  in  possession  of  the  said 
premises. 

The  defendant,  however,  now  refuses  to  perform  the  said  agreement  on 
his  part,  and  he  alleges  (hat  no  contract  has  been  entered  into  by  or  be- 
tween the  plaintiff  and  defendant  for  purchasing  the  said  premises  for  the 
term  and  interest  of  the  plaintiff  therein,  under  and  by  virtue  of  the  said 
indenture  of  lease ;  whereas  the  plaintiff  charges  the  contrary  thereof  to 
be  truth. 

The  defendant,  at  other  times,  alleges  that  he  has  not  accepted  the  title 
of  the  plaintiff  as  shewn  by  said  indenture  of  lease  ;  whereas  the  plaintiff 
charget»  tliat  the  defendant  has  accepted  the  plaintiff's  title  to  the  premises, 
and  has  so  admitted  to  the  plaintiff  and  to  other  persons. 

[  Charge  as  to  documents.^ 
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Prayer, 


The  plaintiff  prays  as  follows :  — 

1..  That  the  agreement  so  made  or  entered  into  by  or  between  the  plain- 
tiff and  defendant  for  the  purchase  of  the  term  and  interest  of  the  plaintiff 
in  the  said  leasehold  messuage  and  premises  may  be  specifically  performed 
by  the  defendant,  the  plaintiff  being  willing  to  perform  the  same  so  far  as 
it  remains  on  his  part  to  be  performed. 

2.  That  proper  directions  may  be  given  for  settling  an  assignment  of  the 
said  premises  to  the  defendant  for  the  remainder  of  the  plaintiff's  term 
therein,  with  a  proper  covenant  therein  to  indemnify  the  plaintiff  against 
the  payment  of  the  rent  and  observance  of  the  covenants  respectively  re- 
served and  contained  in  the  said  indenture  of  lease ;  and  that  the  defend- 
ant may  be  decreed  to  execute  such  assignment  or  a  counterpart  thereof, 
and  that  upon  the  execution  of  the  assignment  by  the  plaintiff,  the  defend- 
ant may  be  decreed  to  pay  the  said  purchase-money  of  $ to  the  plain- 
tiff, together  with  interest  at  the  rate  of  $ per  centum  per  annum 

from,  &c.,  together  with  the  costs  of  this  suit.^ 

3.  \^For  further  relief  S^c."] 


7.  Prayer  of  a  hill  hy  a  surety  to  compel  a  specific  performance  of  an  agree- 
ment to  execute  a  mortgage  to  indemnify  the  plairUiff  from  aU  liahUity; 
praying  also  for  a  writ  of  ne  exeat  regno. 

And  that  the  defendant  may  be  decreed  specifically  to  perform  the  said 
agreement,  and  to  make  a  mortgage  to  the  plaintiff  of  the  said  estate  and 
premises  to  indemnify  him  against  the  obligation  he  has  entered  into  in  the 
Admiralty  Court  as  hereinbefore  mentioned.  And  that  it  may  be  referred 
to  a  master  to  settle  such  conveyance  if  the  parties  should  differ  about  the 
same.  And  that  the  defendant  may  be  restrained  from  going  out  of  the 
jurisdiction  of  this  honorable  Court,  into  parts  beyond  the  seas  or  into 

,  and  that  for  that  purpose  a  writ  of  ne  exeqt  regno  may  be  issued  out 

of  and  under  the  seal  of  this  honorable  Court*  to  restrain  the  defendant 
from  going  out  of  the  State  [or  Commonwealth]  of  &c.,  [or  into  parts  be- 
yond the  seas,  or  out  of  the  jurisdiction  of  this  honorable  Court.]  [  Gen- 
eral relief] 

^  In  a  bill,  as  well  as  claim,  by  a  vendor  against  a  purchaser  for  a  specific  peffonn* 
ance  of  an  agreement,  if  the  plaintiff  relies  upon  an  acceptance  of  title  by  the  defendant, 
as  a  ground  for  dispensing  with  the  nsaal  inqnirj  as  to  title,  there  must  be  a  specific  chai^ 
to  that  eflTect,  although  the  facts  and  circumstances  stated  in  the  bill  should  warrant  the 
conclusion  that  the  title  has  been  accepted.  Clive  v.  Beaumont,  1  De  G.  &  S.  397  ;  (aas- 
ton  V.  Frankum,  2  De  6.  &  S.  561. 
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8.  A  btU  to  enforce  the  specific  performance  of  a  contract  to  make  a  polity 

of  insurance. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Massachusetts. 

The  Union  Mutual  Insurance  Company,  a  corporation  duly  established 
by  the  laws  of  the  State  of  New  York,  doing  business  at  the  City  of  New 
York,  in  the  State  of  New  York,  bring  this  their  bill  of  complaint  against 
The  Commercial  Mutual  Marine  Insurance  Company,  a  corporation  duly 
established  by  the  laws  of  the  Commonwealth  of  Massachusetts,  doing  busi- 
ness at  the  City  of  Boston  in  said  Commonwealth. 

And  thereupon  your  orators  complain  and  say,  that  in  and  by  their 
charter  and  by  the  laws  of  the  State  of  New  York,  they  were,  on  the 
second  day  of  November,  eighteen  hundred  and  fifly-three,  and  ever  since 
have  been,  authorized  and  empowered  to  make  insurance,  among  other 
things,  against  loss  by  the  perils  of  the  seas  and  against  loss  by  fire  ;  that 
your  orators  on  the  said  second  day  of  November,  underwrote  and  caused 
one  D.  McEIay  to  be  insured  for  whom  it  might  concern,  payable  in  the 
event  of  loss  to  the  said  McKay,  on  one  eighth  of  the  good  ship  Great 
Republic,  the  said  ship  having  been  valued  at  one  hundred  and  seventy- 
five  thousand  dollars,  the  sum  of  twenty-two  thousand  dollars,  for  the  term 
of  one  year  at  and  from  the  second  day  of  November,  eighteen  hundred 
and  fifty-three,  at  noon,  until  the  second  day  of  November,  eighteen  hun- 
dred and  fifty-four,  at  noon,  against  loss  from  sundry  designated  risks,  and 
especially  from  loss  from  the  perils  of  the  seas  and  from  loss  by  fire,  as 
will  more  fully  appear  from  a  copy  hereunto  annexed  and  made  a  part  of 
this  bill,  of  the  policy  issued  by  your  orators  to  the  said  D.  McKay. 

Your  orators  further  say,  that  thereafter  the  aforesaid  insurance  so  made 
by  your  orators  upon  the  Great  Republic,  and  on  the  night  of  the  twenty- 
sixth  of  December,  eighteen  hundred  and  fifty-three,  the  said  ship  was 
totally  destroyed  and  lost  by  fire,  one  of  the  perils  insured  against ;  that 
your  orators  thereupon  became  liable  to  pay,  and  thereafter  such  loss  did 
pay  to  the  said  D.  McKay  the  full  sum  of  twenty-two  thousand  dollars, 
the  amount  so  as  aforesaid  by  your  orators  underwritten. 

Your  orators  further  say  that  after  they  had  insured  the  said  McKay, 
as  aforesaid,  and  before  the  loss  aforesaid  of  the  said  ship,  and  before  the 
commencement  of  the  fire  by  which  its  destruction  was  produced,  your  ora- 
tors requested  and  authorized  Charles  W.  Storey,  of  Boston  aforesaid,  insur- 
ance broker,  to  cause  and  procure  your  orators  to  be  reinsured  in  the  sum 
of  ten  thousand  dollars  upon  the  said  Great  Republic,  for  the  term  of  six 
months,  against  all  and  singular  the  risks  by  your  orators  theretofore  as- 
sumed, and  especially  against  loss  from  the  perils  of  the  seas  and  from 
fire. 
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Your  orators  further  say,  that  the  said  Charles  W.  Storey,  as  the  agent 
of  your  orators,  in  that  behalf  duly  authorized  and  in  their  name  and  be- 
half, on  Saturday,  the  twenty-fourth  day  of  December,  eighteen  hundred 
and  fifty-three,  made  application  to  the  said  defendants  for  the  reinsurance 
by  them  of  your  orators  upon  the  said  Great  Republic,  in  and  for  the  sum 
of  ten  thousand  dollars,  for  the  term  of  six  months  from  the  twenty-fourth 
day  of  December  aforesaid,  against  such  risks  as  your  orators  had  assumed, 
and  especially  against  loss  from  the  perils  of  the  seas  and  against  loss  from 
fire  ;  that  the  said  application  so  made  by  the  said  Storey  was  made  at  the 
office  and  usual  place  of  business  of  the  said  Commercial  Mutual  Marine 
Insurance  Company  in  Boston  ;  that  it  was  so  made  in  the  first  instance  to 
the  secretary  of  the  defendants,  and  immediately  thereafler,  and  on  the  day 
last  aforesaid,  to  George  H.  Folger,  the  President  of  the  defendants,  who 
was  duly  authorized  to  receive  and  act  thereupon  for  the  defendants. 

Your  orators  further  say,  that  upon  the  making  of  the  said  application, 
the  said  George  H.  Folger,  after  consulting  and  advising  with  some  person 
then  present,  whose  name  is  to  your  orators  unknown,  replied  to  the  said 
Storey,  that  the  defendants  would  reinsure  your  orators,  in  the  sum  of  ten 
thousand  dollars,  upon  the  said  Great  Republic,  and  would  assume  the  risks 
proposed  for  the  term  of  one  year,  at  and  for  a  premium  of  six  per  cent 
upon  the  sum  to  be  underwritten  ;  that  they  would  insure  against  the  said 
risks  for  the  term  of  six  months  at  and  for  a  premium  of  three  and  one  half 
of  one  per  cent  upon  the  sum  to  be  insured. 

Your  orators  further  say,  that  the  said  Storey,  immediately  thereafter  the 
said  application,  communicated  to  your  orators  the  terms  upon  which  the 
said  defendants  would  reinsure  your  orators  upon  the  said  Great  Re- 
public 

Your  orators  further  say,  that  on  the  said  twenty-fourth  day  of  December, 
your  orators  upon  being  advised  by  the  said  Storey  as  aforesaid,  directed, 
authorized,  and  i*equested  the  said  Storey,  in  the  name  and  behalf  of  your 
orators,  to  accept  the  terms  aforesaid,  for  six  montlis,  and  to  procure  for 
your  orators  a  reinsurance,  in  accordance  therewith,  from  the  twenty-fourth 
of  December  aforesaid. 

Your  orators  further  say,  that  the  said  Storey  as  agent,  and  in  behalf  of 
your  orators,  on  Monday,  the  twenty-sixth  day  of  the  said  December,  at  or 
about  eleven  o'clock  before  noon,  at  the  place  of  business  of  the  said  de- 
fendants in  Boston,  and  before  any  loss  or  damage  had  occurred  to  the  said 
Great  Republic,  notified  the  said  Folger  that  your  orators  had  accepted  the 
proposition  of  the  defendants  to  reinsure  your  orators  for  the  term  of  six 
months  from  the  twenty-fourth  of  December  aforesaid,  at  noon. 

Your  orators  further  say,  that  on  the  said  twenty-sixth  day  of  December, 
and  before  any  loss  or  damage  had  occuiTed  to  said  ship,  the  above-named 
Storey,  in  behalf  of  your  orators,  embodied  in  a  paper  partly  printed  aod 
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partly  written,  the  terms  of  the  contract  of  reinsurance,  so  as  aforesaid,  on 
the  said  twenty-fourth  of  December,  in  answer  to  the  aforesaid  application, 
proposed  to  your  orators  by  the  said  defendants,  and  so  as  aforesaid  accepted 
on  the  morning  of  the  twenty-sixth  of  December. 

Your  orators  further  say,  that  the  said  paper  was  examined,  approved, 
and  retained  by  the  said  Folger,  he  in  this  behalf  acting  for  the  defendants, 
and  by  him  was,  in  the  name  of  the  defendants,  assented  to,  and  thereupon 
a  contract  of  reinsurance  by  and  between  the  defendants  and  your  orators 
was  complete  and  concluded,  upon  the  terms  in  said  paper  contained,  by 
force  whereof  the  defendants  became  and  were  liable  and  agreed  to  and 
with  your  orators  to  pay  to  them  the  sum  of  ten  thousand  dollars,  in  the 
event  that  the  said  ship  Great  Republic  should  be  lost  or  damaged  within 
six  months  from  and  afler  noon  of  the  said  twenty-fourth  of  December,  by 
the  perils  of  the  seas  or  by  fire. 

Your  orators  further  say,  that  the  said  Folger,  in  behalf  of  the  defend- 
ants, and  in  their  name  and  behalf,  agreed  with  the  said  Storey,  he  acting 
for  your  orators,  that  a  policy  should  be  prepared  and  executed  by  the  said 
defendants  to  your  orators,  at  the  early  convenience  of  the  defendants,  and 
delivered  to  your  orators,  containing  with  other  usual  and  accustomary 
clauses,  the  terms  of  the  contract  of  reinsurance,  so  as  aforesaid  concluded 
by  and  between  your  orators  and  the  defendants,  and  so  as  aforesaid  em- 
bodied and  set  forth  in  the  paper  aforesaid. 

Your  orators  further  say,  that  the  said  Storey,  on  the  twenty-sixth  day  of 
December  aforesaid,  was  authorized,  ready,  and  willing  in  behalf  of  your 
orators  to  pay  to  the  defendants,  or  secure  to  their  satisfaction,  at  their 
election,  the  premium,  so  as  aforesaid  agreed  upon,  on  the  said  reinsurance, 
but  the  same  was  not  then  paid,  because  the  defendants  were  accustomed 
not  to  receive  the  premiums  by  them  required  in  their  contracts  of  insur- 
ance until  the  preparation  and  delivery  of  the  policies  by  them  agreed  to 
be  issued. 

Your  orators  further  say,  that  the  said  Storey,  on  the  said  twenty-sixth 
day  of  December,  immediately  upon  the  conclusion  of  the  aforesaid  con- 
tract of  reinsurance,  advised  your  orators  of  its  completion. 

Your  orators  further  say,  that  the  said  Storey,  on  Tuesday,  the  twenty- 
seventh  day  of  December  aforesaid,  notified  the  defendants  that  the  said  ship 
had  been  destroyed  by  fire  and  was  totally  lost,  and  at  the  same  time  asked 
Edmund  R.  Whitney,  Secretary  at  the  time  of  the  defendants,  in  the 
presence  and  hearing  of  the  said  Folger,  at  the  office  of  the  said  defend- 
ants, if  the  policy  had  been  prepared  for  your  orators,  to  which  the  said 
Whitney,  in  the  hearing  of  the  said  Folger,  said  no,  assigning  no  reason  for 
the  delay,  or  intimating  any  refusal  to  execute  such  policy. 

Your  orators  further  say,  that  the  said  Storey,  on  Wednesday  the  twenty- 
eighth  of  December,  called  a  second  time  at  the  office  of  the  defendants 
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Itnd  asked  for  the  said  policy,  to  which  the  said  Folger  replied,  he  was  in 
doubt  whether  the  contract  was  complete  and  obligatory,  as  it  was  made  on 
a  day  regarded  as  Christmas-Day,  but  he,  the  said  Folger,  had  not  made 
up  his  mind  about  it,  and  did  not  want  to  talk  on  the  subject  then. 

Your  orators  further  say,  that  one  F.  S.  Lothrop,  on  the  thirtieth  of 
January,  eighteen  hundred  and  fifty-four,  in  behalf  of  your  orators,  made 
a  draft  upon  the  defendants  for  the  sum  of  nine  tliousand  six  hundred  and 
fifty  dollars,  the  amount  of  said  reinsurance,  less  the  premium,  payable  at 
sight,  to  John  S.  Tappan,  your  orator's  Vice-President,  which  draft  was 
thereafter,  on  the  first  day  of  February,  eighteen  hundred  and  fifty-four, 
presented  to  the  defendants,  which  they  refused  to  pay  or  accept. 

Your  orators  further  say,  that  the  said  Storey,  in  behalf  and  in  the  name 
of  your  orators,  in  that  behalf  duly  authorized,  on  the  twenty-sixth  day  of 
April,  eighteen  hundred  and  fifty-four,  at  the  office  of  the  defendants,  made 
demand  upon  the  aforesaid  Folger,  for  the  execution  and  delivery  of  the 
policy  so  as  aforesaid  by  the  said  defendants  theretofore  agreed  to  be  by 
them  executed  and  to  your  orators  to  be  delivered,  and  at  the  same  time 
tendered  to  the  said  defendants  the  sum  of  three  hundred  and  sixty  dollars 
as  and  for  premium,  interest,  and  cost  of  policy,  with  which  request  the 
said  Folger,  in  the  name  of  the  said  defendants  and  in  their  behalf,  refused 
to  comply. 

Your  orators  further  say,  that  they  have  applied  to  the  defendants  for  a 
copy  of  the  aforesaid  paper  so  left  with  them  on  the  twenty-sixth  of  De- 
cember, which  they  refused  to  furnish. 

And  your  orators  well  hoped  that  the  defendants  would  have  complied 
with  the  reasonable  requests  of  your  orators. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
your  orators  should  not  have  the  relief  hereby  prayed,  and  may,  according 
to  the  best  and  utmost  of  their  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of  the  several  in- 
terrogations hereinafter  numbered  and  set  forth  as  by  the  note  hereunder 
written  they  are  required  to  answer,  that  is  to  say :  — 

1.  Whether,  upon  your  information  and  belief,  &c. 

2.  Whether,  &c. 

3.  Whether,  &c 

&c,  &c 

And  your  orators  pray  that  the  defendants  may  discover  and  produce  the 
original  paper  or  memorandum,  so  as  aforesaid  made  by  said  Storey,  and 
dated  twenty-fourth  of  December,  eighteen  hundred  and  fifty-three,  which 
was  so  as  aforesaid  left  with  their  President  at  their  place  of  business  on 
the  aforesaid  twenty-sixth  of  December. 

And  that  the  said  agreement  of  the  defendants  to  execute  and  deliver  to 
your  orators  a  policy  of  reinsurance,  according  to  the  terms  of  the  afore- 
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said  paper,  and  in  accordance  with  the  defendants'  contract  of  insurance  as 
aforesaid,  may  be  specifically  performed,  your  orators  hereby  undertaking  to 
perform  their  undertakings  in  the  premises. 

And  that  the  said  defendants  may  be  decreed  to  pay  to  your  orators  the 
sum  of  ten  thousand  dollars,  the  sum  so  as  aforesaid  by  them  reinsured  to 
your  orators,  with  interest  thereon.  And  that  your  orators  shall  have  such 
other  and  further  relief  as  the  case  may  require  and  as  shall  seem  meet  to 
the  Court,  and  as  shall  be  agreeable  to  equity  and  good  conscience. 

And  your  orators  pray  this  honorable  Court  to  issue  a  writ  of  stibpcma 

in  due  form  of  law,  according  to  the  rules  of  this  Court,  to  be  directed  to 

the  Commercial  Mutual  Marine  Insurance  Company,  a  corporation  by  the 

law  of  Massachusetts,  at  Boston,  commanding  them  on  a  certain  day  and 

under  a  certain  penalty  to  be  and  appear  before  this  honorable  Court,  and 

to  stand  to,  abide,  and  perform  such  order  and  decree  therein  as  to  this  Court 

shall  seem  meet,  and  as  shall  be  agreeable  to  equity  and  good  conscience. 

The  Union  Mutual  Insurance  Company  of  New  York, 

by  C.  B.  G.,  their  attorney. 
C.  B.  G.,  counsel 

[2  Curtis  C.  C.  624.] 


9.  Substance  of  a  biU  for  the  specific  performance  of  an  agreement  to  con^ 
vey  real  estate^  and  to  transfer  shares  in  a  corporation,  —  the  agreement 
being  the  resuU  of  a  compromise. 

F.  L.  and  wife  r.  0.  M.  F. 

The  bill  alleged  that  J.  F.  died  on  the  22d  day  of  June,  1855,  leaving 
the  female  plaintiff  his  sole  daughter  and  heiress,  and  the  defendant,  her 
stepmother,  his  widow ;  that  on  the  9th  day  of  April  preceding,  he  had 
executed  an  instrument  purporting  to  be  his  last  will  and  testament,  giving 
most  of  his  property,  real  and  personal,  to  the  defendant,  the  provisions  of 
which,  as  the  plaintiffs  then  and  now  believed,  and  had  good  reason  to  be- 
lieve, were  induced  and  brought  about  by  undue  influence  exercised  over 
him  in  his  last  illness,  and  while  he  was  very  weak  in  body  and  mind,  and 
the  plaintiffs  thereupon  objected  to  its  probate  as  his  will ;  that  while  the 
probate  was  pending,  on  the  Sd  day  of  July,  1855,  the  plaintiffs  and  de- 
fendant compromised  the  matter  by  agreeing  that  the  provisions  of  the  will 
as  to  them  should  be  set  aside,  and  the  testator's  real  estate,  shares  in  corpo- 
rations and  other  personal  property  be  divided  between  the  defendant  and 
the  female  plaintiff,  according  to  an  agreement  then  executed  by  them  under 
seal ;  that  the  plaintiffs  offered  to  perform  their  part  of  the  agreement,  and 
to  make  conveyance  and  transfers  to  the  defendant  according  to  it,  and  re- 
quested the  defendant  to  convey,  according  to  the  agreement,  to  the  female 
plaintiff  the  rest  of  the  testator's  real  estate,  stocks,  and  other  personal  prop- 
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erty ;  but  the  defendant  declined  to  accept  the  conveyances  tendered  by  the 
plaintiffs,  or  to  execute  any  herself.     [^Prayers  far  relief  S^ey\ 

[Leach  et  uz.  v.  Fobes,  11  Gray,  506.] 


10.  ^  comprehensive  form  of  a  hiU  ly  a  person  entitled  to  the  specific  per- 
formance of  a  contract  for  the  sale  or  purchcue  of  real  or  personal 
estate^  seeking  such  specific  performance. 


Supreme  Judicial  Couet. 


Essex,  ss. 
In  Equity. 


John  Lee,  .        .        .        Plaintiff, 

Henrt  Jones,        .        •         .     Defendant 


BiU  of  complaint. 

To  the  Honorable,  &c. 

John  Lee,  of  Lynn,  in  said  county  of  Essex,  merchant,  the  aboye-oamed 
plaintiff,  brings  this  his  bill  of  complaint  against  Henry  Jones,  of  Salem,  in 
said  county.  Esquire,  the  above-named  defendant,  and  thereupon  complains 
and  shows  as  follows  :  — 

1.  That  the  said  Henry  Jones,  by  an  agreement  in  writing,  dated  on  the 
day  of ,  by  him  subscribed  [or  signed,]  a  copy  of  which  is  an- 
nexed to  this  bill,  marked  ,  agreed  to  purchase  of  the   said  John 

Lee,  the  plaintiff,  [or  sell  to  him]  a  certain  farm  [or  messuage,  or  pared 

of  real  estate]  situate  in  ,  and  bounded  and  described  as  follows: 

[here  give  the  description  and  boundaries']  [or  one  hundred  shares  in  the 
capital  stock  of  the  Eastern  Railroad  Corporation,]  in  the  said  agreement 
referred  to,  for  the  sum  of  % . 

2.  The  plaintiff  has  always  been  ready,  and  has  offered  and  now  offers 
specifically  to  perform  the  said  agreement  on  his  part. 

3.  The  plaintiff  has  made  or  caused  to  be  made  an  application  to  the 
said  Henry  Jones,  specifically  to  perform  the  said  agreement  on  his  pait» 
but  said  Jones  has  not  done  so. 

The  plaintiff  therefore  prays  as  follows :  — 

1.  That  this  Court  will  declare  that  the  plaintiff  is  entitled  to  a  specific 

performance  and  execution  of  the  said  agreement,  and  will  decree 
the  same  accordingly. 

2.  That  this  Court  will  decree  to  the  plaintiff  his  costs  of  this  suit. 

3.  That  the  plaintiff  may  have  such  further  and  other  relief  as  the 

nature  of  his  case  requires. 

^  That  a  Coart  of  Equitj  has  authority  to  decree  a  specific  performaoce  of  a  contract 
to  transfer  shares  iu  corporaiions,  see  Todd  v.  Taft,  7  Allen  (Moss.)  371;  Leach  v. 
Fobes,  supra;  Cheale  v.  Kenward,  3  De  G.  &  Jon.  27  ;  Clark  o.  Fiint,  28  Pick.  831. 
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4^  That  for  the  parposes  aforesaid,  all  proper  inquiries  maj  be  made, 
accounts  taken,  and  directions  given. 

5.  That  a  writ  of  subpoena  may  issue  out  of  this  Court,  directed  to  the 
said  Henry  Jones,  commanding  him  to  be  and  appear  before  this 
Court  [to  be  holden  in  and  for  the  county  of  Essex  aforesaid],  on 
a  day  and  under  a  pain  therein  specified,  and  then  and  there  full, 
true,  direct,  and  perfect  answer  make  to  all  and  singular  the  prem- 
ises, and  further  to  stand  to,  perform,  and  abide  such  further  order, 
direction,  and  decree  therein  as  to  this  Court  shall  seem  meet. 


Section  IL 


Bin  relating  to  the  Ettate  of  a  Married  Woman, 

11.  BiU  to  enforce  paymenty  out  of  married  womarCs  separate  property ^  of 
a  bond  given  by  her  for  the  price  of  land  conveyed  to  her  for  her  sole 
and  separate  use. 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court  &c 
Hmnbly  complaining,  showeth  unto  your  honors  A.  G.  R.,  of  the  city 
and  State  of  New  York,  that  C.  M.  W.,  of  B.,  in  the  county  of  S.,  and 
Commonwealth  of  Massachusetts,  married  woman,  wife  of  J.  W.  W.,  did, 

as  your  orator  is  informed  and  believes,  on  or  about  the day  of , 

A.  D.  1855,  purchase  in  her  own  name  and  in  her  own  right,  an  estate  of 
land  and  buildings,  situated  in  the  town  of  J.,  in  the  county  of  Q.,  and 
State  of  N.  Y.,  of  one  I.  H.,  then  of  said  town  of  J. ;  which  said  estate 
consisted  of  several  parceb  or  pieces  of  land,  as  will  more  fully  appear  by 
the  deed  thereof  from  said  I.  H.  to  the  said  C.  M.  W. ;  a  certified  copy 
whereof,  from  the  registry  where  the  same  is  recorded,  your  orator  craves 
leave  to  produce  a£  the  hearing  of  this  case. 

And  your  orator  further  shows,  that  he  is  informed  and  believes  that  the 
consideration  or  price  of  said  estate,  purchased  by  the  said  C.  M.  W.  as 
aforesaid,  was  not  less  than  eighteen  thousand  dollars,  which  the  said  C. 
M.  W.  paid,  or  agreed  to  pay ;  and  that,  as  a  part  of  said  price  or  con- 
sideration, the  said  C.  M.  W.  assumed  and  agreed  to  pay  a  mortgage  for 
Bix  thousand  dollars  on  said  estate,  made  by  the  said  L  H.  to  M.  S.  and  H. 

8.,  dated  on  or  about  the day  of ,  1854 ;  and  that,  further,  for  a 

portion  of  said  price,  or  consideration  of  said  purchase,  the  said  C.  M.  W., 
together  with  her  husband,  the  said  J.  W.  W.,  made  and  executed  to  the 
said  I.  H.  a  bond  for  the  sum  of  six  thousand  dollars,  under  seal  (a  copy 
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whereof  is  hereto  annexed,  marked  "A*'),  and  that,  to  secure  the  payment 
of  said  bond,  the  said  C.  M.  W.,  together  with  her  said  husband,  executed 
and  delivered  to  the  said  I.  H.  a  mortgage  on  said  estate  before  mentioned ; 
which  said  mortgage,  or  a  certified  copy  thereof,  your  orator  craves  leave 
to  produce  in  Court  at  the  hearing  of  this  cause. 

And  your  orator  further  shows,  that,  on  or  about  the day  of y 

1859,  he  purchased,  for  a  valuable  consideration,  of  the  said  I.  H.,  the  bonds 
before  mentioned,  given  by  the  said  C.  M.  W.  and  her  said  husband  to 
the  said  I.  H.,  together  with  the  said  mortgage  given  as  aforesaid  to  secure 
the  payment  -of  the  same ;  which  were  assigned  to  your  orator  by  the  said 
I.  H.,  by  an  assignment  in  writing  duly  executed,  and  delivered  by  the  said 

I.  H.  to  your  orator  on  or  about  said day  of ^  1859  ;  and  your 

orator  became  thereby  the  owner  of  said  bond  and  mortgage,  and  the  debt 
and  money  due  from  said  C.  M.  W.  to  the  said  L  H.,  and  ever  since  has 
and  still  does  continue  to  own  and  hold  the  same. 

And  your  orator  further  shows,  that  no  part  of  the  principal  sum,  or  the 
interest  thereon,  of  said  bond  (or  of  the  debt  due  from  the  said  C.  M.  W^ 
as  aforesaid),  has  been  paid  since  the  same  was  assigned  to  him ;  and  he  is 
informed  and  believes  that  no  part  of  the  principal  sum  of  said  bond  had 
been  pnid  before  the  same  was  assigned  to  him ;  but  he  is  informed  that 
the  interest  due  thereon  had  been  paid  up  to  April,  1857 ;  and  there  is 
now  due  to  your  orator,  as  he  believes,  the  whole  of  the  principal  sum  of 
six  thousand  dollars  on  said  bond,  and  the  interest  thereon,  at  the  rate  of 
six  per  cent  per  annum,  from  April,  1857,  to  the  present  time. 

And  your  orator  further  shows,  that  he  is  informed  and  believes  that  the 
said  C.  M.  W.  has  not  paid  said  first-mentioned  mortgage  made  by  said 
I.  H.  to  II.  S.,  neither  the  interest  or  the  principal  thereof;  but,  in  conse- 
quence of  her  not  paying  the  same  as  she  had  assumed  and  agreed  to  do, 
the  holders  or  holder  of  said  mortgage  have  foreclosed  the  same,  in  the 
manner  and  form  required  by  the  laws  of  the  State  of  N.  Y. ;  and,  under 
and  in  pursuance  of  such  foreclosure,  said  estate  has  been  sold  at  sheriflTa 
sale  to  pay  said  mortgage ;  and,  as  your  orator  is  informed  and  believes, 
said  estate  did  not  bring  at  said  sale  above  the  sum  of  seven  thousand  dol- 
lars, which,  as  your  orator  is  informed  and  believes,  was  not  enough  to  paj 
the*amount  due  on  said  first-mentioned  mortgage. 

And  your  orator  further  shows,  that  he  is  informed  and  believes  that  the 
said  C.  M.  W.,  together  with  her  said  husband,  has,  since  the  date  of  siud 
bond  and  mortgage  given  by  her  to  the  said  I.  H.,  and  by  him  assigned  to 
your  orator,  sold  and  conveyed  said  estate  to  one  W.  for  a  large  sum  or 
price,  the  particulars  of  which  are  unknown  to  your  orator. 

And  your  orator  further  shows,  that  said  estate  was  conveyed  to  the  said 
C.  M.  W.,  as  her  sole  and  separate  property,  and  that  she  was  possessed  of 
it  as  such ;  and  that,  as  your  orator  is  informed,  she  has  other  sole  and 
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separate  property,  either  in  her  own  name  or  in  the  name  or  in  the  hands 
of  some  person  as  trustee ;  and  that  such  property,  either  in  Iier  own  name 
or  in  the  hands  of  her  trustee,  ought  to  be  and  is  holden  for  and  charge- 
able with  the  payment  of  the  amount  of  said  bond,  and  the  interest  due 
thereon ;  and  your  orator  ought  to  receive  and  recover  the  same  from  the 
said  C.  M.  W.'s  estate. 

But  now,  so  it  is,  may  it  please  your  honors,  that  the  said  C.  M.  W.  and 
the  said  J.  W.  W.,  although  often  requested  to  pay  to  your  orator  the 
amount  due  to  him  upon  said  bond  and  mortgage,  utterly  and  wholly  refuse 
and  neglect  to  comply  with  such  request,  or  to  pay  to  your  orator  the  same, 
or  any  portion  thereof;  all  which  is  contrary  to  equity  and  good  conscience, 
and  tends  to  the  manifest  injury  of  your  orator. 

In  consideration  whereof,  and  forasmuch  as  your  orator  is  entirely  reme- 
diless in  the  premises,  according  to  the  strict  rules  of  the  common  law,  and 
can  only  have  relief  in  a  Court  of  Equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable ;  to  the  end,  therefore,  that  the  said 
C.  M.  W.,  upon  her  corporal  oath,  may  full,  true,  direct,  and  perfect  answer 
make  to  all  and  singular  the  matters  hereinbefore  stated  and  charged,  as 
fully  and  particularly  as  if  the  same  were  hereinafter  repeated  and  she 
thereunto  distinctly  interrogated,  and  that  according  to  the  best  of  her 
knowledge,  information,  and  belief; 

And  that  your  honors  would  order  and  find  the  amount  due  to  your 
orator  upon  said  bond  and  mortgage,  and  decree  that  the  same  may  be  paid 
to  your  orator  out  of  the  separate  property  of  the  said  C.  M.  W.,  standing 
either  in  her  own  name,  or  in  the  hands  of  a  trustee ;  and  that  your  orator 
may  have  stfch  other  and  further  relief  in  the  premises  as  the  nature  of  his 
case  shall  require,  and  to  your  honors  shall  seem  meet : 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ  of  subpoena, 
issuing  out  of  this  honorable  Court,  to  be  directed  to  the  said  C.  M.  W., 
thereby  commanding  her,  under  a  certain  penalty  therein  to  be  specified,  to 
be  and  appear  personally  before  your  honora  at  a  certain  day,  then  and 
there  to  answer  all  and  singular  the  premises,  and  to  stand  to,  perform,  and 
abide  such  order  and  decree  therein  as  to  your  honors  shall  seem  meet : 
and  your  orator  shall  ever  pray. 

A.  G.  I^ 
[Rogers  v.  Ward,  reported,  8  Allen,  387.] 
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Section  IIL 

BiU  relating  to  Dower. 

12.  BiU  for  Dower,  to  set  aside  release  made  thereof  for  Fraud  and  Impo^ 

sition  —  in  the  United  States  Circtiit  (hurt. 

Humbly  complaining,  show  unto  this  Honorable  Court,  your  orator  Ellick 
P.,  of  Cincinnati,  in  the  State  of  Ohio,  Esq.,  and  a  citizen  of  the  said  State 
of  Ohio,  and  your  oratrix,  Elizabeth  P.,  now  the  wife  of  the  said  Ellick  P., 
of  said  Cincinnati,  and  a  citizen  of  the  said  State  of  Ohio,  gentlewoman,  that 
the  said  Elizabeth,  who  was  the  widow  of  R.  M.,  late  of  M.,  in  the  said 
Commonwealth  of  Massachusetts,  deceased,  intestate,  wherein  the  said 
Ellick  and  Elizabeth  demand  against  the  Monson  and  BHmfield  Manufac- 
turing Company,  duly  and  legally  incorporated  by  that  name  within  the  said 
Commonwealth  of  Massachusetts,  the  reasonable  or  just  third  part  whereof 
the  said  Elizabeth  is  by  law  dowable  according  to  the  true  intendment  of 
law,  of,  and  in  the  following  described  lands  or  tenements  bounded  and 
described  as  follows,  to  wit :    [^Description  and  boundaries."] 

Whereupon  your  said  orator  and  oratrix  complain  and  say  that  the  said 
R.  H.,  formerly  the'  husband  of  your  said  oratrix,  was  seized  in  his  demesne 
as  of  fee  of  the  aforesaid  described  lands  and  tenements  during  the  cover- 
ture of  the  said  R.  M.,  with  her,  your  said  oratrix,  and  while  she  was  bis 
wife  and  was  actually  in  possession  thereof. 

And  your  said  orator  and  oratrix  further  say,  that  they  lit  said  M^ 
on  the  3d  day  of  March,  A.  D.  1823,  did  make  demand  and  require  oi  the 
said  Monson  and  Brimfield  Manufacturing  Company,  who  then  did,  and 
now  do  claim  a  right  of  freehold  and  inheritance*  in  the  before  described 
premises,  to  assign  and  set  out  to  her,  your  said  oratrix,  her  dower  or  just 
third  part  of  and  in  the  aforesaid  premises. 

And  your  orator  and  oratrix  further  say,  that  since  the  time  of  making 
said  demand  as  aforesaid  more  than  one  month  hath  elapsed,  and  that  the 
said  Monson  and  BrimBeld  Manufacturing  Company  did  not  within  one 
month  next  afler  said  demands  being  made  as  aforesaid,  assign  and  set  out 
to  your  oratrix  her  dower,  or  any  part  thereof  in  the  aforesaid  premises, 
and  that  the  said  Monson  and  Brimfield  Manufacturing  Company,  or  either 
of  the  members  thereof,  have  not  done,  or  caused  the  same  to  be  done,  at 
any  time  since,  but,  on  the  contrary,  they  then  refused  and  still  refuse  so 
to  do. 

But  now  so  it  is,  may  it  please  your  honors,  that  the  said  Monson  and 
Brimfield  Manu&cturing  Company,  being  in  no  wise  ignorant  of  the  prem- 
ises, but  contriving  and  confederating  with  each  other,  and  with  several 
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other  persons  to  your  orator  and  oratriz  yet  unknown,  in  order  to  wrong 
and  injure  your  said  orator  and  oratrix,  and  to  prevent  your  oratrix  from 
having  her  dower  or  just  third  part  of  and  in  the  aforesaid  premises  as- 
signed and  set  out  to  her  according  to  the  true  intendment  of  law. 

Your  orator  and  oratrix  give  your  honors  to  be  informed  that  the  said 
confederates  pretend  and  give  out  that  the  said  oratrix,  during  her  cov- 
erture, and  while  she  was  the  wife  of  said  R.  M.,  did  sign,  seal,  and 
deliver  some  deed,  or  other  instrument  in  writing  whereby  she  acquitted, 
released,  and  discharged  all  her  right  of  dower  in  the  aforei^aid  described 
premiites. 

Now  your  orator  and  oratrix  charge  the  contrary  thereof  to  be  true,  and, 
moreover,  that  the  said  oratrix  never  did  make  any  such  release  or  dis- 
charge to  them,  the  said  Monson  and  Brimfield  Manufacturing  Company, 
as  hereinbefore  pretended,  or  if  she  did  give  or  execute  the  same,  she  was 
grossly  deceived  and  imposed  upon  in  relation  thereto,  and  that  the  same 
was  obtained  from  her,  or  she  was  prevailed  upon  to  execute  the  same  by 
unfair  means  or  practices  used  in  that  behalf  by  the  said  confederates. 

And  your  orator  and  oratrix  further  charge- and  complain  that  the  said 
pretended  release  or  instrument  was  procived  and  brought  to  the  said  ora- 
trix, ready  drawn  and  prepared  for  execution,  and  that  she  would  not  have 
signed  or  executed  the  same,  in  case  she  had  known  or  been  fully  apprised 
of  the  real  purport,  tenor,  or  contents  thereof,  nor  was  any  sum  or  .<tums  of 
money  whatever  paid  to  or  received  by  her,  as  the  consideration  for  her 
executing  the  said  pretended  release  or  instrumenL  Under  the  circum- 
stances aforesaid,  your  said  orator  and  oratrix  insist  that  the  said  pretended 
release  or  instrument  ought  to  be  delivered  up  to  be  cancelled,  as  having 
been  fraudulently  and  unfairly,  and  without  consideration,  obtained  from 
the  said  oratrix. 

But  nevertheless  the  said  confederates  insist  upon  the  contrary,  and 
claim  the  full  benefit  of  the  said  pretended  release  or  instrument,  and 
threaten  and  intend,  in  case  your  orator  and  oratrix  proceed  at  law  against 
them  touching  the  matters  aforesaid,  to  set  up  the  pretended  release  or  in- 
strument in  bar  thereto. 

And,  also,  your  orator  and  oratrix  here  before  your  honors  insist  that 
the  said  pretended  deed  or  instrument,  in  manner  and  form  as  the  same 
was  signed,  sealed,  and  delivered,  was  not  a  discharge  or  relinquishment  of 
dower  of  your  oratrix  in  the  premises  therein  referred  to,  and  that  the 
same,  by  the  laws  of  the  land,  does  not  bar  or  exclude  her  from  such 
dower  or  right  in  the  within  described  lands  or  tenements. 

And  your  orator  and  oratrix  further  complain,  and  give  your  honors  to 
be  informed,  that  the  said  confederates  pretend  that  your  oratrix,  during  the 
lifetime  of  her  late  husband,  R.  M.,  and  while  she  was  his  wife  as  aforesaid, 
did  join  with  her  said  husband  in  the  several  deeds  of  sale  and  conveyance 
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bj  him  made,  of  the  said  several  pieces  of  land  as  hereinbefore  described, 
and  that  jour  orator,  by  such  joining  in  the  aforesaid  deeds  of  sale  and  oon« 
yeyance,  has  lawfully  barred  or  excluded  herself  from  such  dower  or  right. 
Now  your  orator  and  oratrix,  on  the  contrary,  charge  and  say,  that  your 
oratrix  did  not  join  with  her  said  husband,  R.  M.,  in  any  deed  of  sale  or 
conveyance  of  the  before  described  premises,  as  they  pretend,  and  that  she 
is  not,  by  the  laws  of  the  land,  barred  or  excluded  from  her  said  dower  or 
right  in  or  to  the  within  described  lands  or  tenements. 

In  consideration  of  all  which,  and  inasmuch  as  your  orator  and  oratrix 
cannot  have  relief  in  the  premises  by  the  plain,  direct,  and  ordinary  coarse 
of  the  common  law,  to  the  end,  therefore,  that  the  said  Monson  and  Brim- 
field  Manufacturing  Company,  and  the  rest  of  the  confederates,  when  dis- 
covered, may  be  holden  to  account  with,  or  assign  and  set  out  to,  your 
orator  her  dower  or  just  third  part  in  or  to  the  within  described  premises, 
your  orator  and  oratrix  humbly  pray  that  W.  P.,  E.  T.  A.,  J.  H.,  S.  W^ 
Jr.,  G.  B.,  B.  S.,  S.  C,  and  G.  T.,  all  of  B.,  in  the  said  District  of  Massa- 
chusetts, gentlemen,  W.  B.,  of  C,  in  said  District,  gentleman,  and  J.  H., 
Jr.,  of  M.,  in  said  District,  gentleman,  all  being  proprietors  and  constituting 
the  Monson  and  Brimfield  M^u&cturing  Company,  and  citizens  of  the 
said  State  of  Massachusetts ;  and  such  other  confederates,  when  discovered, 
may  be  called  and  required  severally  to  answer  on  oath,  fully  and  particu- 
larly, all  and  singular,  the  matters  herein  set  forth. 

Wherefore,  may  it  please  your  honors,  &c 

G.B. 
[^Pra^er  for  subpcena.] 

[Powell  &  wife  v.  The  Monson  &c.  Manuf.  Co.  3  Mason,  347.] 


Section  IV. 
Bilk  respecting  the  Foreclomre  of  Mortgages, 

13.  BiU  by  mortgagee  against  the  mortgagor^  for  a  foredosure. 

Humbly  complaining,  shows  unto  your  honors  your  orator,  R.  S.,  of  ^cc«, 
that  on  the  &c,  P.  J.,  of  &c,  [one  of  the  defendants  hereinafter  named,] 
being,  or  pretending  to  be,  seized  in  fee  of  a  certain  parcel  of  real  estate, 
situate  &c,  and  bounded  &c.,  and  having  occasion  for  the  loan  of  a  sum  of 

money,  applied  to  your  orator  to  lend  him  the  sum  of  $ ,  and  in  order 

to  secure  the  repayment  of  the  same,  with  interest,  proposed  to  mortgage 
to  your  orator  the  said  real  estate.    And  your  orator  further  shows  unto 
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your  honors,  that  your  orator  did  comply  with  the  request  of  the  said  P.  J., 

and  did  accordingly  lend  him  the  said  sum  of  $ ,  and  for  securing  the 

repayment  thereof,  with  interest  as  aforesaid,  hy  deed,  bearing  date  on  dec, 
and  made  and  executed  by  the  said  P.  J.,  did  grant,  bargain,  sell,  and  con- 
vey unto  your  orator  the  premises  above  described :  To  have  and  to  hold 
unto  your  orator,  his  heirs  and  assigns,  in  fee  simple  forever,  subject 
nevertheless  to  a  proviso  for  the  redemption  of  the  said  premises,  on  pay- 
ment by  the  said  P.  J.,  his  executors,  administrators,  or  assigns,  to  your 

orator,  his  executors,  administrators,  or  assigns,  of  the  said  sum  of  $ , 

with  lawful  interest  for  the  same,  within  one  year  from  the  date  of  said 
deed,  as  by  the  said  deed,  reference  thereunto  being  had,  will  more  fully 

appear.  '  And  your  orator  further  shows,  that  the  said  sum  of  $ ,  or 

any  part  thereof,  was  not  paid  to  your  orator  or  to  any  person  on  his 
behalf,  according  to  the  said  proviso  in  said  deed  at  the  time  therein  men- 
tioned, and  has  not  now  been  paid  to  your  orator,  but  is  still  due  and  owing 
to  him,  together  with  a  great  arrear  of  interest  thereon.  And  your  orator 
well  hoped  that  the  said  P.  J.  would  either  have  paid  your  orator  the  said 

sum  of  $ ^  and  the  interest  thereon,  or  would  have  suffered  your 

orator  to  have  peaceably  and  quietly  held  and  enjoyed  the  said  premises, 
and  for  that  purpose  your  orator  has  frequently  applied  to  the  said  P.  J., 

and  requested  him  to  pay  the  said  sum  of  $ ,  and  the  interest  due 

up<m  the  same,  or  else  peaceably  to  deliver  up  possession  to  your  orator 
of  the  said  mortgaged  premises,  together  with  all  deeds,  evidences,  writ- 
ings &c.,  relating  to  or  concerning  the  same,  and  to  release  all  his  right, 
title,  and  equity  of  redemption  of,  in,  and  to  the  said  premises,  to  your 
orator  and  his  heirs,  the  said  P.  J.  well  knowing,  as  your  orator  charges 
the  truth  to  be,  that  the  said  premises  are  a  very  scanty  security  for  the 
principal  and  interest  now  due  to  your  orator  thereon.  And  your  orator 
well  hoped  that  the  said  P.  J.  would  have  complied  with  such,  your  orator's 
reasonable  requests,  as  in  justice  and  equity  he  ought  to  have  done.  But 
NOW  so  IT  IS,  &c.  ISee  form  No.  29,  p.  1901.]  And  the  said  defendant, 
P.  J.,  pretends  that  the  said  premises  were  mortgaged  by  him  to  &c., 
whereas  your  orator  charges  that  &c«  And  at  other  times  the  said  P.  J. 
pretends  &c.,  whereas  your  orator  charges  &c.  All  which  actings  &c. 
[^See/arm  No,  31, p.  1902.]  And  that  the  said  P.  J.  may  discover  whether 
there  is  or  are  any  other,  and  what  incumbrance  or  incumbrances  upon  or 
affecting  the  said  mortgaged  premises,  or  if  so,  in  whom  the  same  is  or  are 
vested.  And  that  an  account  may  be  taken,  by  and  under  the  direction 
and  decree  of  this  honorable  Court,  of  what  is  due  and  owing  to  your 
orator  for  principal  and  interest  moneys  upon  and  by  virtue  of  his  said 
recited  mortgaged  securities,  and  that  the  said  P.  J.  may  be  decreed  to 
pay  and  satisfy  to  your  orator  what  shall  appear  to  be  due  and  owing  to 
him  on  the  taking  of  the  aforesaid  account,  by  a  short  day  to  be  appointed 
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by  this  hoDorable  Court,  together  with  your  orator*9  costs.  And  in  default 
thereof,  that  the  said  P.  J.,  and  all  persons  claiming  under  him,  may  be 
absolutely  barred  and  foreclosed  of  and  from  all  equity  of  redemption,  or 
claim,  in  and  to  the  said  mortgaged  premises,  and  every  part  thereof,  and 
may  deliver  over  to  your  orator  all  deeds,  writings,  and  documents  whatso- 
ever  in  his  custody,  possession,  or  power,  relating  to  or  concerning  the 
said  premises  and  every  part  thereof,  &c.  [^And  for  further  relief,  ue 
farm  No.  33,  p.  1904.]     May  it  please,  &c     ISeeform  No.  38,  p.  1906.] 


14.  BiU  hy  a  mortgagee  for  a  foreclosure^  against  the  surviving  mortgagor y 
entitled  as  surviving  devisee  to  the  Equity  of  Redemption,  as  to  one 
moiety  for  his  own  benefit,  and  as  to  the  other  in  trust  for  himself 
and  another  individual  {also  a  defendant)  as  devisees  under  another 
wilL 

Humbly  complaining,  shows  unto  your  honors,  your  orator,  A.  H.  of  &C., 
Esq.,  against  S.  M.  C.  of  &c,  and  G.  R.  of  &c.,  that  J.  S.  C,  now  deceased, 
the  said  S.  M.  C,  and  the  Reverend  P.  K.,  now  deceased,  being  or  alleging 
themselves  to  be  seized  of,  and  entitled  to,  the  premises  hereinafter  [Particu- 
larly described,  in  trust  for  the  benefit  of  the  said  J.  S.  C.  and  S.  M.  (X, 
and  having  occasion  to  borrow  the  sum  of  $5,500,  applied  to  and  requested 
your  orator  to  lend  them  the  sum  of  $  3,000,  part  of  such  sum  of  $5,500, 
on  the  security  hereinafter  mentioned,  and  that  your  orator  complied  with 
such  request  and  did  accordingly  lend  and  advance  the  sum  of  $  3,000  to 
the  said  J.  S.  C,  S.  M.  C.,  and  P.  K.  And  that,  thereupon,  and  in  order 
to  secure  the  repayment  thereof  with  interest,  the  said  J.  S.  C,  S.  M.  C-, 
and  P.  K.  duly  executed  a  certain  indenture  of  mortgage  bearing  date  — 
and  made  or  expressed  to  be  made  between  the  said  J.  S.  C,  S.  M.  C,  and 
P.  K.  of  the  one  part,  and  your  orator  of  the  other  part  And  that  thereby, 
after  reciting  as  therein  mentioned,  it  was  witnessed  that  for  and  in  consider- 
ation of  the  said  sum  of  $3,000,  to  the  said  J.  S.  C,  S.  M.  C,  and  P.  K 
paid  by  your  orator,  the  receipt  whereof  they  did  thereby  acknowledge, 
they,  the  said  J.  S.  C,  S.  M.  C,  and  P.  K.,  and  each  of  them,  did  grant, 
bargain,  sell,  and  convey  unto  your  orator,  his  heirs  and  assigns,  all  that 
capital  messuage  &c.,  together  with  all  and  every  the  appurtenances  &c., 
to  hold  the  said  messuage  &c.,  unto  your  orator,  his  heirs,  and  assigns  in 
fee  simple  forever,  but  subject  to  a  proviso  for  redemption  upon  payment 
by  the  said  J.  S.  C,  S.  M.  C,  and  P.  K.,  their  heirs,  executors,  adminis- 
trators, or  assigns,  unto  your  orator,  his  executors,  administrators,  or  assigns, 
of  the  said  sum  of  $3,000,  with  interest  after  the  rate  of  5  per  cent  per 

annum  at  or  upon  the day  of then  next  ensuing  ;  as  in  and  bj 

the  said  indenture,  reference  being  thereto  had,  will  more  fully  appear. 
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And  your  orator  further  shows  unto  your  honors,  that  the  said  sum  of 
$  8,000  was  not  paid  to  your  orator  at  the  time,  for  that  purpose  limited  hy 
the  said  indenture,  for  the  payment  of  the  same,  and  that  thereby  the  es- 
tate  of  your  orator  in  the  said  mortgaged  premises  became  absolute  at  law. 
And  your  orator  further  showeth  unto  your  honors,  that  in  or  about  the 

year the  said  J.  S.  C.  died,  having  first  made  his  will  bearing  date 

y  whereby  he  devised  all  real  estate,  including  his  interest  in  the  said 

mortgaged  premises,  to  the  said  S.  M.  C.  and  P.  K.,  and  to  G.  R.  of , 

and  their  heirs.  And  your  orator  further  shows  unto  your  honors  that 
the  said  P.  K.  had  no  beneficial  interest  in  the  said  mortgaged  premises ; 
and  that  he  died  some  time  since,  leaving  the  said  S.-  M.  C.  him  surviving  ; 
and  that  the  said  S.  M.  C.  alone  is  now  entitled  to  the  equity  of  redemp- 
tion of  the  mortgaged  premises  in  trust,  as  to  one  moiety  thereof,  for  his 
own  use  and  benefit,  and  in  trust,  as  to  the  other  moiety,  for  the  use  and 
benefit  of  himself  and  the  said  G.  R.,  as  devisees  of  the  said  J.  S.  C. 
And  your  orator  further  shows,  that  the  said  sum  of  $3,000,  together 
with  a  considerable  arrear  of  interest  accrued  due  thereon,  is  now  due  to 
your  orator  on  the  security  of  the  said  premises.  And  that  your  orator 
has  frequently,  and  in  a  friendly  manner,  applied  to  the  said  S.  M.  C,  and 
requested  him  to  pay  the  same  and  to  release  his  equity  of  redemption  of 
and  in  the  said  mortgaged  premises.  And  your  orator  well  hoped  that 
such  his  just  atid  reasonable  requests  would  have  been  complied  with,  as  in 
justice  and  equity  they  ought  to  have  been.  But  now  so  it  is,  may  it 
please  your  honors,  that  the  S.  M.  C,  combining  with  the  G.  R.,  and  con- 
triving how  to  injure  your  orator  in  the  premises,  refuses  so  to  do,  although 
your  orator  charges  that  your  orator  did  as  aforesaid  well  and  truly  advance 
and  pay  the  said  sum  of  $  3,000,  to  the  said  J.  S.  C,  S.  M.  C,  and  P.  K., 
and  that  for  securing  the  repayment  thereof  with  interest,  the  said  J.  S.  G., 
S.  M.  C,  and  P.  K.  duly  made  and  executed  to  your  orator  such  indenture 
as  is  hereinbefore  mentioned;  and  that  the  whole  of  the  said  sum  of 
$  8,000,  together  with  a  large  arrear  of  interest  accrued  due  thereon,  is 
now  justly  due  and  owing  to  your  orator  on  the  security  aforesaid.  And 
your  orator  charges  that  the  mortgaged  premises  are  a  veiy  scanty  secu- 
rity for  the  repayment  of  what  is  due  and  owing  to  your  orator  on  the 
security  thereof.  And  your  orator  charges  that  the  said  G.  R.  is  and 
claims  to  be  interested  in  the  said  mortgaged  premises,  or  some  part  there- 
of, and  to  be  entitled  to  redeem  the  same,  but  he,  and  also  the  said  S.  M.  C. 
refuses  so  to  do.  And  your  orator  charges  that  the  said  defendants  ought 
either  to  pay  what  is  due  to  your  orator  as  aforesaid,  or  otherwise  to  re- 
lease their  equity  of  redemption  in  the  said  premises,  but  tliey  refuse  so  to 
do.  All  which  actings  ice,  [^See/arm  No.  81,  j9.  1902.]  And  that  the  said 
defendant  may  answer  the  premises ;  and  that  an  account  may  be  taken 
by  and  under  the  direction  and  decree  of  this  honorable  Court  of  what  is 
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due  and  owing  to  your  orator  for  principal  money  and  interest  on  the  secu- 
rity of  the  said  mortgaged  premises ;  and  that  the  said  defendants  may  be 
decreed  to  pay  unto  your  orator  what  shall  appear  to  be  justly  due  and 
owing  to  him  on  the  taking  of  the  aforesaid  account,  together  with  his 
costs  of  this  suit,  by  a  short  day  to  be  appointed,  by  this  Court  for  that  pur- 
pose, your  orator  being  ready  and  willing,  and  hereby  offering,  on  being 
paid  his  principal  money  and  interest  and  costs,  at  such  appointed  time,  to 
reconvey  the  said  mortgaged  premises  unto  the  said  defendants,  or  unto 
either  of  them,  as  this  honorable  Court  shall  direct.  And  in  default  of 
such  payment,  that  the  said  defendants  and  all  persons  claiming  under 
them,  may  be  absolutely  barred  and  foreclosed  of  and  from  all  right  and 
equity  of  redemption  in  and  to  the  said  mortgaged  premises  and  every  part 
thereof  forever.  And  may  deliver  up  to  your  orator  all  and  every  the 
deeds,  writings,  and  documents  in  their  or  either  of  their  possession,  cus- 
tody, or  power,  relating  to  the  said  mortgaged  premises  and  every  part 
thereof.  \_And  for  further  relief  see  form  No,  SB,  p.  1904.]  May  it  please 
your  honors,  &c.  [^See  form  No,  38,  p.  1906.]  [/Voy  subpoena  ctgainst 
S.  M.  a,  and  G.  E,]  

15.  Prayer  in  a  bill  for  foreclosure  and  sale. 

That  an  account  may  be  taken,  by  or  under  the  direction  of*  this  honora- 
ble Court,  of  what  is  due  for  the  principal  and  interest  on  the  said  mort- 
gage, and  that  the  said  defendants,  or  some  one  of  them,  may  pay  unto 
your  orator  the  money  which  shall  be  found  due  to  him,  by  a  short  day,  to 
be  appointed  for  that  purpose  by  this  honorable  Court ;  or,  in  default  there- 
of, that  all  the  said  defendants,  and  their  respective  heirs,  executors,  and 
administrators,  and  all  other  persons  claiming,  or  to  claim  by,  from,  or 
under  them,  or  any  of  them,  may  be  absolutely  barred  and  foreclosed  of 
and  from  all  right  and  equity  of  redemption  of,  in,  and  to  the  said  estates 
and  every  part  thereof;  or,  if  on  any  account  your  orator  is  not  entitled  to 
such  foreclosure,  then  that  the  said  estates  may  be  sold,  and  all  proper 
parties  may  join  therein,  and  that  the  money  so  due  to  your  orator  may  be 
paid  to  him  by  and  out  of  the  money  which  shall  be  raised  by  such  sale 
&C.,  &c 

16.  English  model  form  of  bill  in  foreclosure  suit,  as  given  in  schedule 

to  the  orders  of  7th  August,  1852. 


In  Chancery. 


John  Lee,  .        •        .     Plaintiff, 
John  Styles 

and  y  .        .     Defendants. 

tiENBY  Jones 
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BiU  of  complaint. 

To  the  Right  Honorable  Richard,  Baron  Westbnry,  of  Westbary,  in  the 
county  of  Wilts,  Lord  High  Chancellor  of  Great  Britain. 
Humbly  complaining,  showeth  unto  his   Lordship,  J.  L.,  of  Ac,  the 
above-named  plainfiff,  as  follows:  — 

1.  The  defendant,  J.  S^  being  seized  in  fee  simple  of  a  farm  called 
Blackacre,  in  the  parish  of  A.,  in  the  county  of  B.,  with  the  appurtenances, 
did,  by  an  indenture  dated  &c.,  and  made  between  the  defendant  J.  S.,  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  grant  and  convey  the 
said  farm,  with  the  appurtenances,  unto  and  to  the  use  of  the  plaintiff,  his 
heirs  and  assigns,  subject  to  a  proviso  for  redemption  thereof,  in  case  the 
defendant,  J.  S.,  his  heirs,  executors,  administrators,  or  assigns,  should,  on 
the  first  day  of  May,  one  thousand  eight  hundred  and  fifty-one,  pay  to  the 
plaintiff,  his  executors,  administrators,  or  assigns,  the  sum  of  five  thousand 
pounds,  with  interest  thereon  at  the  rate  of  5  per  centum  per  annum,  as 
by  the  said  indenture  will  appear. 

2.  The  whole  of  said  five  thousand  pounds,  together  with  interest  at  the 
rate  aforesaid,  is  now  due  to  the  plaintiff. 

3.  The  defendant  H.  J.  claims  to  have  some  chacrge  upon  the  farm  and 
premises  comprised  in  the  said  indenture  of  <&c.,  which  charge  is  subse- 
quent to  the  plaintiff's  said  mortgage. 

4.  The  plaintiff  has  frequently  applied  to  the  defendants  J.  S.  and  H.  J., 
and  required  them  either  to  pay  the  said  debt  or  else  to  release  the  equity 
of  redemption  of  the  premises,  but  they  have  refused  so  to  do. 

5.  The  defendants  J.  S.  and  H.  J.  pretend  that  there  are  some  other 
mortgages,  charges,  or  incumbrances  affecting  the  premises,  but  they  refuse 
to  discover  the  particulars  thereof. 

\  6.  There  are  divers  valuable  oak,  elm,  and  other  timberlike  trees  grow- 
ing and  standing  on  the  farm  and  lands  comprised  in  the  said  indenture  of 
mortgage,  which  trees  and  timber  are  a  material  part  of  the  plaintiff's 
security ;  and  if  the  same  or  any  of  them  were  felled  and  taken  away,  the 
said  mortgaged  premises  would  be  an  insufficient  security  to  the  plaintiff 
for  the  money  due  thereon. 

7.  That  the  defendant  J.  S.,  who  is  in  possession  of  the  said  farm,  has 
marked  for  felling  a  large  quantity  of  the  said  oak  and  elm  trees,  and  other 
timber,  and  he  has,  by  handbills,  published  on  the  second  December  in- 
stant, announced  the  same  for  sale,  and  he  threatens  and  intends  forthwith 
to  cut  down  and  dispose  of  a  considerable  quantity  of  the  said  trees  and  tim- 
ber on  the  said  farm. 

Prayer, 

The  plaintiff  prays  as  follows: — 

L  That  an  account  may  be  taken  of  what  is  due  for  principal  and  inter- 
est on  the  said  mortgage. 
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two  parcels  of  real  estate,  bounded  an€  described  as  follows :  [here  insert 
boundaries,  &c.]     And  your  orator  further  showeth,  that  the  said  J.  6.  the 

elder,  and  E.,  his  wife,  in  or  about  the  year ,  made  some  conveyance 

and  assignment  of  the  said  premises  unto  W.  6.,  of  &c.,  the  defendant 
hereinafter  named,  by  way  of  mortgage  for  securing  the  repayment  of  a 
certain  sum  of  money,  with  interest,  then  advanced  to  the  said  J.  G.  by  W. 
B.,  or  by  J.  B.,  then  of  &c.,  on  the  part  of,  and  as  the  agent  of,  the  stud 
W.  B. 

And  your  orator  further  showeth  unto  your  honors,  that  the  sud  W.  B^ 
upon  or  soon  afler  the  making  of  the  said  security,  entered  into  the  posses- 
sion of  the  said  mortgaged  premises,  or  into  the  receipts  of  the  rents  and 
profits  thereof,  and  hath  ever  since  continued  in  such  possession  and 
receipt,  and  the  said  W.  B.,  or  the  said  J.  B^  on  his  behalf,  also  pos- 
sessed himself  of  all  the  title  deeds  relating  *to  the  said  premises.  And 
your  orator  further  showeth  that  the  said  J.  G.  the  elder,  departed  this  life 

in  or  about  the  year  ,  and  that  the  said  E.,  having  survived  her 

husband,  departed  this  life  on  or  about  &c.,  intestate,  and  without  having 
made,  afler  the  death  of  her  said  husband,  any  conveyance  or  disposition 
of  such  right  and  interest  as  she  retained  at  his  death  in  the  premises, 
leaving  your  orator  her  eldest  son  and  heir-at-law,  who  thereupon  became 
entitled  to  the  equity  of  redemption  of  the  said  mortgaged  premises. 

And  your  orator  further  showeth  unto  your  honors,  that  the  said  W.  B. 
from  time  to  time  made  some  small  payments  to  the  said  J.  G.  the  elder, 
in  his  lifetime,  and  after  his  death  to  the  said  E.,  out  of  the  rents  and 
profits  of  the  said  premises ;  and  the  said  W.  B.  applied  the  greater  part 
of  such  rents  and  profits  to  his  own  use,  and  by  means  thereof  the  said  W. 
B.  hath  been  more  than  repaid  the  principal  and  interest  due  to  him  on  the 
security  of  the  said  premises.  And  your  orator  hath  frequently  applied  to 
the  said  W.  B.,  and  requested  him  to  come  to  an  account  for  the  rents  and 
profits  of  the  said  premises  so  received  by  him,  and  to  pay  over  to  yoor 
orator  what  he  should  appear  to  have  received  beyond  the  amount  of  the 
principal  and  interest  due  to  him,  and  to  deliver  up  the  possession  of  the 
said  mortgaged  premises ;  and  your  orator  well  hoped  that  the  said  defend- 
ant would  have  complied  with  such  requests  as  in  justice  and  equity  he 
ought  to  have  done,  but  that  the  said  W.  B.,  acting  in  concert  with  divers 
persons  unknown  to  your  orator,  refuses  to  comply  therewith.  To  the 
END,  THEREFORE,  that,  &c     [See  form  No.  82,  p.  1902.] 

And  that  the  said  defendant  may  answer  the  premises,  and  that  an  ac- 
count may  be  taken  of  what,  if  anything,  is  due  to  the  said  defendant  for 
principal  and  interest  on  the  said  mortgage,  and  that  an  account  may  also 
be  taken  of  the  rents  and  profits  of  the  said  mortgaged  premises,  which 
have  been  possessed  or  received  by  the  said  defendant,  or  by  any  other 
person  or  persons  by  his  order  or  for  his  use,  or  which  without  his  wilful 
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default  or  neglect  might  have  been  received,^  and  that  if  it  shall  appear 
that  the  said  rents  and  profits  have  been  more  than  sufficient  to  satisfy  the 
principal  and  interest  of  the  said  mortgage,  then  that  the  residue  thereof 
may  be  paid  over  to  your  orator ;  and  that  your  orator  may  be  permitted 
to  redeem  the  said  premises,  your  orator  being  ready  and  willing,  and  ^ 
hereby  offering  to  pay  what,  if  anything,  shall  appear  to  remain  due  in  re- 
spect to  the  principal  and  interest  on  the  said  mortgage ;  and  that  the  said 
defendant  may  be  decreed  to  assign  and  to  deliver  up  possession  of  the 
said  mortgaged  premises  to  your  orator  or  to  such  person  as  he  shall  direct, 
free  from  all  incumbrances  made  by  him  or  any  person  claiming  under 
him,  and  may  deliver  over  to  your  orator  all  deeds  and  writings  in  his 
custody  or  power  relating  to  the  said  mortgaged  premises.  [^And  for  fur- 
ther relief  see  farm  No,  33,  p.  1905.]  May  it  please,  &c  [^See  form 
No.  38,  p.  1905.] 

19.  Bill  to  redeem  hy  purchaser  of  an  Equity  of  Redemption  from  the  As- 
signee  in  Insolvency  of  the  Mortgagor — alleging  possession  by  the  defend- 
anU  — claiming  an  account  of  rents  and  profUs,  and  money  received  for 
losses  under  Policies  of  Insurance  on  the  property  mortgaged,  in  Circuit 
Court, of  the  United  States. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States,  within  and  for 
the  District  of  Massachusetts,  sitting  in  Equity : 

W.  H.,  of  S.,  in  the  County  of  P.,  in  the  Rhode  Island  District,  a  citi- 
zen of  the  State  of  Rhode  Island,  brings  this  his  Bill  of  Complaint  against 
the  President,  Directors,  and  Company  of  the  W.  Bank,  a  Corporation 
legally  created  under  the  laws  of  the  Commonwealth  of  Massachusetts, 
and  located  and  transacting  business  in  the  City  and  County  of  W.  in  said 
Conunonwealth,  all  citizens  of  the  State  of  Massachusetts. 

And  thereupon  your  orator  complains  and  says :  That  one  S.  H.,  of  N., 
in  said  County  of  W.,  and  Commonwealth  of  Massachusetts,  on  or  about 
the  fourteenth  day  of  October,  A.  D.  1839,  was  seized  in  fee  simple  of,  or 
otherwise  well  entitled  to,  certain  real  estate  situated  in  said  N.,  particularly 
described  in  certain  deeds  of  conveyance  of  the  same  to  said  S.  H., — one 
from  J.  F.  and  S.  W.,  dated  December  17, 1821,  and  one  from  J.  £.,  dated 
October  11,  1822,  recorded  in  the  Registry  of  Deeds  for  the  County 
of  W.,  book  242,  page  32;  also  a  deed  from  J.  E.  to  said  H.,  dated 
May  3,  1825,  recorded  in  said  Registry  of  Deeds,  book  248,  page  457, 
copies  of  which  deeds  are  hereunto  annexed,  and  made  a  part  of  this  bill 
marked . 

1  If  it  is  intended  to  claim  for  waste  of  the  mortgagee  in  possession,  it  mast  be  charged 
in  the  bill ;  otherwise  there  can  be  no  issne  in  regard  to  it  Gordan  v.  Hobart,  2  Story 
C.  C.  260,  261.  And  if  the  qoestion  of  waste  is  not  referred  to  the  Master,  he  cannot 
consider  it,  even  on  the  consent  of  the  parties.    Oordan  v,  Hobart,  tiipro. 
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And  jour  orator  further  shows,  that  the  eaid  S.  H.,  on  or  about  faid 
fourteenth  day  of  October,  A.  D^  1839,  made  a  oonvejance  of  said  prem- 
ises, by  way  of  mortgage,  to  one  H.  M.  H.,  of  B.,  in  the  County  of  S^  and 
Commonwealth  of  Massachusetts,  to  secure  the  repayment  of  a  sum  of  money, 
with  interest  then  due  from  the  said  S.  H.  to  the  said  H.  M.  H. ;  and  that 
subsequently  and  on  or  about  the  seventh  day  of  March,  A.  D.  1847,  the  said 
H.  M.  H.  transferred  and  assigned  all  his  interest  in  said  mortgage  deed,  and 
in  the  premises  therein  described,  and  in  the  debt  thereby  secured,  to  the 
defendants.  Copies  of  said  mortgage  deed,  and  of  the  assignment  thereof 
are  hereunto  annexed,  marked  &c.,  and  made  a  part  of  this  bilL 

And  your  orator  further  shows,  that  after  the  making  of  the  said  trans- 
fer, and  on  the  third  day  of  December,  A.  D.  1849,  the  said  defendants 
entered  into  the  possession  of  the  said  mortgaged  premises,  or  into  the 
receipt  of  the  rents  and  profits  thereof,  and  hath  ever  since  continned  in 
such  possession  and  receipt. 

And  your  orator  further  shows,  that  since  the  said  mortgaged  premises 
have  been  in  the  possession  of  the  defendants,  the  mills  and  principal 
buildings  thereon  have  been  destroyed  by  fire,  and  that  the  same  were  in- 
sured by  the  said  S.  H.,  who  occupied  said  premises  under  lease  fixmi  said 
defendants  for  the  benefit  of  said  defendants,  as  further  security  for  said 
mortgage  debt,  and  that  large  sums  have  been  paid  to  said  defenilants,  oo 
said  policies,  and  that  they  still  hold  other  policies  upon  the  machinerf  in 
said  mills,  which  was  also  destroyed  by  fire,  which  policies  have  been 
assigned  to  said  defendants  as  further  security  for,  and  in  payment  of,  said 
mortgage  debt,  and  that  the  whole  amount  of  said  policies  is  sufficient  to 
cancel  the  greater  part,  if  not  the  whole,  of  the  residue  of  said  debt,  which 
has  not  otherwise  been  paid  by  said  S.  H.,  and  that  if  a  just  account  were 
taken  of  such  payments,  and  of  the  sums  received  or  to  be  received  on  said 
policies,  which  are  now  due  and  payable,  and  of  said  rents  and  profits 
received  by  said  defendants,  the  whole  of  said  mortgage  debt  would  be 
found  to  be  justly  paid  and  discharged. 

And  your  orator  further  shows,  that  on  the day  of ^  A.  D. 

184-,  the  equity  of  redemption  which  the  said  S.  H.  retained  and  owned 
in  said  property,  was  transferred  to  one  A.  W.  P.  by  assignments  in  the 
course  of  proceedings  under  the  Insolvent  Law  of  said  Commonwealth  of 
Massachusetts,  to  which  the  said  S.  H.  was  a  party,  and  that  said  A.  W.  P., 
as  such  assignee  of  said  S.  H.,  by  his  deed  dated  the  24th  day  of  Jonew 
A.  D,  1844,  conveyed  said  equity  of  redemption  to  your  orator,  a  copj  of 
which  deed  is  hereunto  annexed,  marked,  &c. 

And  your  orator  further  shows,  that  being  the  owner  of  said  right  of 
redemption  in  said  property,  he  has  applied  to  said  defendants  and  request- 
ed them  to  come  to  an  account  for  the  rents  and  profits  of  the  said  premises 
so  received  by  them,  and  of  the  moneys  received  by  them  from  said  S.  H., 
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for  the  interest  and  principal  of  said  debt,  and  from  the  said  policies  of  in- 
snrance,  and  to  deliver  up  the  possession  of  said  mortgaged  premises  to 
him,  upon  being  paid  what,  if  anything,  should  be  found  to  be  jnsdj  due 
to  them  upon  said  account,  which  your  orator  is  and  has  been  ready  and 
willing  to  pay,  and  is  ready  to  bring  the  same  into  Court,  if  anything  shall 
be  found  to  be  justly  dne  to  said  defendants  apon  the  proper  taking  of  said 
account.  And  your  orator  w^  hoped  that  the  said  defendants  would  have 
complied  with  such  requests,  as  in  justice  and  equity  they  ought  to  have 
done ;  but  the  said  defendants,  acting  in  concert  with  divers  persons  un- 
known to  your  orator,  refuse  to  comply  therewith,  and  insist  upon  holding 
possession  of  sidd  estate,  and  foreclosing  your  orator^s  right  of  redemption 
therein,  and  retaining  said  policies  and  the  amounts  received  thereon,  and 
said  rents  and  profits,  without  accounting  for  the  same. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  the  said  de« 
fendants  may  answer  the  premises,  and  that  an  account  may  be  taken  of 
what,  if  anything,  is  due  to  the  said  defendants  for  principal  and  interest  on 
the  said  mortgage,  and  that  an  account  may  be  taken  of  the  rents  and  prof- 
its of  the  said  mortgaged  premises,  which  have  been  possessed  or  received 
by  the  said  defendants,  or  by  any  other  person  or  persons,  by  their  order  or 
for  their  use,  or  which,  without  ^eir  wilful  default  or  neglect,  might  have 
been  received ;  and  also  of  all  sums  that  may  have  been  paid  by  said  S.  H. 
or  others  towards  the  principal  and  interest  of  said  mortgage  debt ;  and  also 
of  the  policies  of  insurance  and  other  securities  which  the  said  defendants 
have  received,  and  of  the  sums  which  they  have  or  might  have  realized 
therefix>m,  on  account  of  the  principal  and  interest  of  said  debt,  and  of  Uie 
value  of  such  policies  and  other  securities  now  in  their  hands,  on  account 
of  said  debt,  which  they  have  not  sold  or  turned  into  money ;  and  that  the 
said  defendants  be  ordered  to  apply  the  same  to  the  payment  of  said  debt ; 
and  that,  if  it  shall  appear  that  said  rents  and  profits,  and  the  payments  and 
the  proceeds  of  said  policies  and  other  securities  have  been  and  are  more 
than  sufficient  to  pay  the  principal  and  interest  of  said  mortgage  debt,  that 
the  residue  may  be  paid  over  to  your  orator ;  and  that  your  orator  may  be 
permitted  to  redeem  the  said  premises,  your  orator  being  ready  and  willing, 
and  hereby  offering  to  pay  what,  if  anything,  shall  appear  to  remain  due,  in 
respect  to  the  principal  and  interest  on  the  said  mortgage ;  and  that  the 
said  defendants  may  be  decreed  to  deliver  up  possession  of  the  said  mort- 
gaged premises  to  your  orator,  or  to  such  person  as  he  shall  direct,  free  from 
all  incumbrances  made  by  them,  or  any  person  claiming  under  tliem,  and 
may  deliver  to  your  orator  all  deeds  and  writings  in  their  custody  or  power 
relating  to  the  said  mortgaged  premises,  and  that  your  orator  may  have 
such  further  and  other  relief  in  the  premises  as  the  nature  of  this  case  c^hali 
require,  and  to  your  honors  shaU  seem  meet ; 

lea* 
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May  it  please  your  honors  to  grant  unto  your  orator  the  subp<Bna  of  the 

United  States  of  America,  to  be  directed  to  the  said  President,  Directors, 

and  Company  of  the  W.  Bank,  thereby  commanding  them  at  a  certain  day, 

and  under  a  certain  pain  therein  to  be  specified,  personally  to  be  and  appear 

before  your  honors  in  this  honorable  Court,  and  then  and  there  to  answer 

all  and  singular  the  premises,  and  to  stand  to,  abide,  and  perform  such  order 

and  decree  thereon,  as  to  your  honors  shall  seem  meet. 

W.  ¥L 
By  his  SoUdtorSy  T.  A.  J.,  and  B.  F.  B. 

B.  &  B.,  Solicitors, 


20.  Statements  in  a  hiU  hy  an  assignee  of  a  mortgagor  agaimt  the  mortgagee, 
who  took  an  ahsohUe  deed  of  the  premises,  hut  as  security  for  a  debt ; 
and  went  into  possession  and  sold  the  premises  to  a  bona  fide  purchaser 
without  notice. 

Bill  by  E.  W.,  of  &c.,  as  assignee  of  N.  W.,  against  A.  6.,  of  dec,  states 

that,  on  the day  of ,  N.  W.  was  seized  of  a  tract  of  land  in  C^ 

contiiining  about  eleven  acres  and  a  half;  that  about  one  acre  of  this  land 
had  been  sold  and  conveyed  by  N.  W.  to  J.  F.,  who,  having  mortgaged  it 
back  to  secure  the  payment  of  the  consideration  money,  N.  W.  had  entered 
for  breach  of  condition,  and  to  foreclose  the  mortgage ;  that  all  but  the  J.  F. 
acre  was  incumbered  by  two  mortgages,  both  held  by  the  defendant ;  the 
first  being  a  mortgage  from  said  N.  W.  to  F.  W.,  on  which  there  was  then 
due  for  principal  and  interest  the  sum  of  $1,487^^^,  the  defendant  being 
the  executor  and  trustee  under  the  will  of  F.  W.,  in  that  right  holding  this 
mortgage  ;  and  the  second  being  a  mortgage  from  N.  W.  to  the  defeodant, 
nominally  to  secure  the  sum  of  $  1,200  and  interest,  but  really  to  secure 
such  sums  as  might  be  advanced  by  the  defendant  to  N.  W. ;  and  that  on 
this  last-mentioned  mortgage  there  was  then  due,  for  such  advances,  the  sum 
of  four  hundred  dollars. 

The  bill^  further  states,  that  at  the  same  time  N.  W.  also  owed  the  de- 
fendant, personally,  eight  dollars  -j^^,  and  to  him  as  agent  for  the  heirs  of 
N.  W.,  senior,  the  sum  of  one  hundred  and  thirty-six  dollars  ^^ ;  that  N. 
W.  was  much  embarrassed  in  his  affairs,  and  at  the  pressing  solicitation  of 
the  defendant,  who  was  his  brother-in-law,  and  of  W.  W.,  his  brother,  he 
consented  u>  make  a  deed  of  the  said  land,  excepting  the  J.  F.  acre,  to  the 
defendant,  absolute  in  form,  but  intended  to  stand  as  security  for  what  N. 
W.  thus  owed ;  that  the  conveyance  was  made  for  that  purpose  only,  and 
the  defendant  went  into  possession  ;  that  none  of  the  notes  held  by  the  de- 
fendant were  surrendered  or  cancelled,  the  same  being  retained  because  the 
land  was  held  as  security  only ;  that  the  defendant  was  to  have  the  manage- 
ment of  the  land  and  receive  the  rents  and  profits,  and  apply  them  towards 
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the  accruiDg  interest;  and  if  there  should  be  any  excess,  towards  the  prin- 
cipal, and  that  N.  W.  was  to  have  the  right  to  redeem,  at  any  time  wbea 
he  should  be  able  to  do  so. 

The  bill  runhet  states,  that  aflenrards  the  defendant,  without  any  notice 
to  N>  W.  of  hia  intention  to  sell,  or  to  purchasers  of  the  nature  of  bis  title, 
■old  the  land  by  an  absolnle  title,  to  bona  fde  purchasers,  without  notice  ; 
and  it  prays  for  an  account  of  the  rents  and  proSia  while  held  by  the  defend- 
ant, and  of  the  value  of  the  land  when  sold,  and  that  after  deducting  the 
amount  for  which  the  land  stood  as  security,  the  residue  may  be  paid  to 
the  plaintiff,  who  alleges  himself  to  be  the  assignee,  by  deed,  for  a  valuable 
oonsideratioa,  of  all  N.  W.'s  equity  in  the  premises. 

[VTyman  v.  Babcock,  2  Curtis  C.  a  386.] 


21.  BiU  to  have  goodi  redeUvend  which  have  been  depotited  at  a  tecurify 
for  money  lettL 

Hnmbly  complaining,  showeth  unto  your  honors  your  orator,  A.  S^  of 
Ac,  against  P.  S.,  of  &c.,  that  yonr  orator  baring  occasion  for  a  sum  of 
money  for  the  purposes  of  hia  business,  made  application  to  said  P.  S.,  the 
■aid  defendant,  to  lend  him  the  same,  and  thereapon  the  said  P.  S.,  on  or 

about ,  advanced  and  lent  to  your  orator  the  sum  of  f ,  and  in 

wder  to  secure  the  repayment  thereof  with  interest,  your  orator  deposited 
with  the  said  defendant  a  bos  of  tanned  boot  legs  and  tops,  which  were  of 

the  value  of  $ and  upwards,  and  at  the  same  time  executed  and  de- 

lirered  to  the  said  defendant  a  bill  of  sale  of  the  said  goods  so  deposited 
with  him ;  but  it  was  not  meant  and  intended  thereby,  either  by  your  ora- 
tor or  the  said  defendant,  that  the  said  transaction  should  amount  to  an  abso- 
lute sale  of  the  said  goods  to  the  said  defendant,  but  it  was  expressly  agreed 
between  your  orator  and  the  said  defendant,  that  jour  orator  should  never- 
theless be  at  liberty  to  redeem  the  snme.  And  your  orator  further  showeth, 
that,  being  desirous  to  redeem  the  said  goods,  he  has  frequently  applied  to 

the  said  P.  S.,  and  has  offered  to  repay  him  the  sud  sum  of  $ ,  with 

lawful  interest  thereon,  on  having  the  said  goods  redelivered  tohim.  nith 
which  just  and  reasonable  requests  your  orator  well  hoped  that  the  >u\d  1*. 
S.  would  have  complied,  as  in  justice  and  equity  he  ought  to  hate  dune. 
BoT  NOW  BO  IT  IS,  [^See/orm,  No.  29,  ante,p.  1901,]  &c  To  th^:  end, 
4c^  {_See  form  No.  32,  p.  1902.]  And  that  the  said  defendant  may  answer 
Ihe  premises,  end  Ihat  an  account  may  be  taken  of  what  is  due  to  tlic  Miid 

defendant  for  priucipal  and  interest  in  respect  of  the  said  loan  of  $ , 

and  that  upon  payment  thereof  by  your  orator  the  said  defendant  may  be 
decreed  and  deliver  over  to  your  orator  the  said  goods  so  depoaittU  with 
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kim  as  aforesaid,  \andfor  frariher  rtUef^  see 
it  please,  &c    ISeeform  No.  38,  p.  1906.] 


22.  BiU  to  redeem  fty  heir  of  mortgagor y  alleging  poeeenumy  receipt  ofrenia 
andprojiti,  eommiseion  of  wade  and  actual  occupation  of  part  of  the 
premiiee,,  bg  mortgagee. 


Xn  Equity, 
Essex,  ss. 


SupssME  Judicial  Coubt. 


JoHK  Moore,  •        •       •        Plaintiff, 
Hbnrt  Dix,         .        •        •    Defendant 


BiU  of  complaint. 

To  the  Honorable  the  Justice  of  the  Supreme  Judicial  Court : 

John  Moore,  of  Newbury,  in  said  county  of  Essex,  trader,  the  above- 
named  plaintiff,  brings  ^this  his  bill  of  complaint  against  Henry  Dix,  of 
Danvers,  in  said  county  of  Essex,  merchant,  and  thereupon  the  plaintiff 
complains  and  shows  as  follows :  — 

1.  That  Amos  Moore,  of  said  Danvers,  deceased,  the  father  of  the  pUua- 
tiff,  being  seized  in  fee  simple  of  a  farm,  situate  in  said  Danvers,  bounded 
and  described  as  follows,  [here  give  description  and  howndariee^  called  the 
*^  Baker  Place,*'  did,  by  a  deed  of  mortgage,  dated  the  first  day  of  May,  one 
thousand  eight  hundred  and  sixty,  grant  and  convey  the  said  fiurm,  with  the 
appurtenances,  unto  the  said  Henry  Dix,  and  to  his  heirs  and  assigns,  with 
the  proviso  or  condition  that  if  the  said  Amos,  his  heirs,  executors,  admin* 
istrators,  or  assigns,  should,  in  one  year  from  the  date  thereof,  pay  to  the 
said  Henry  Dix,  his  executors,  administrators,  or  assigns,  the  sum  of  five 
thousand  dollars  and  interest  thereon,  agreeably  to  his  promissoiy  note 
bearing  even  date  with  said  mortgage  deed,  the  said  deed  should  be  void, 
as  by  the  said  deed  duly  executed,  acknowledged,  and  recorded,  and  here 
in  Court  to  be  produced,  will  more  fxilly  appear. 

2.  That  the  said  sum  of  five  thousand  dollars  and  interest  was  not  paid 
at  the  time  appointed  for  that  purpose. 

3.  That  the  said  Amos  Moore  departed  this  life  intestate,  on  the  tenth 
day  of  May,  1863,  leaving  the  plaintiff  his  only  child  and  heir,  who  there- 
upon became  entitled  to  the  equity  of  redemption  of  the  said  mortgaged 
premises. 

4.  That  the  said  Heniy  Dix  entered  into  the  possession  of  the  said  fhrm 

on  the day  of ,  and  into  the  receipt  of  the  rents  and  profits  thereof, 

and  still  retains  the  same. 

5.  That  said  Amos  Moore,  in  his  lifetime,  at  various  different  times. 
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paid  to  the  defendant  large  siuna  of  money  upon  and  towards  the  amount 
of  said  promissory  note  and  the^interest  thereon. 

6.  That  the  defendant,  since  he  took  possession  of  said  farm,  has  cut 
large  quantities  of  wood  and  timber  on  it  and  sold  the  same,  and  received 
large  sums  of  money  therefor.^ 

7.  That  the  defendant  has  himself  personally  occupied  a  part  of  the 
dwelling-house  on  said  farm.' 

8.  That  the  plaintiff  has  frequently  applied  to  the  defendant  and  re- 
quested him  to  render  a  just  and  true  account  of  the  said  rents  and  profits 
—  of  the  payments  made  towards  the  mortgage  debt  —  of  the  sums  re- 
ceived for  said  wood  and  timber,  and  the  rent  with  which  the  defendant 
should  be  charged  for  his  occupation  of  the  said  house ;  and  has  offered  to 
pay  him  any  balance  there  may  be  justly  due  on  said  promissory  note  and 
interest,  after  making  the  proper  deductions  and  allowances,  and  has  re- 
quested him  to  deliver  up  the  said  fann  to  the  plaintiff;  but  the  defendant 
refuses  so  to  do. 

Whereupon  the  plaintiff  prays  as  follows :  — 

1.  That  an  account  may  be  taken  of  the  rents  and  profits  which  have 
been  received  by  the  defendant,  or  which,  without  his  wilful  default,  he 
might  have  received  since  he  took  possession  of  the  said  premises* 

2.  That  an  account  may  be  taken  of  the  sums  of  money  paid  to  the  de* 
fendant  by  said  Amos  Moore. 

8.  That  an  account  may  be  taken  of  the  said  wood  and  timber  so  cut  on 
the  premises  and  sold  by  the  defendant. 

4  That  the  value  may  be  fixed  and  an  aoooont  may  be  taken  of  the  rent 
of  that  part  of  said  house  occupied  by  the  defendant. 

5.  That  an  account  may  be  taken  of  what  is  due  and  owing  upon  said 
promissory  note  for  principal  and  interest ;  and,  in  taking  said  account,  that 
rests  may  be  made  from  time  to  time,  when  and  as  the  rents,  profits,  pay- 
ments, money  received  for  wood  and  timber,  and  the  occupation  rent  shall 
appear  to  have  exceeded  the  interest  in  arrear. 

6.  That  the  plaintiff  may  be  declared  entitled  to  redeem  said  mortgaged 
premises  upon  payment  of  what,  if  anything,  shall  be  found  remaining  due 
to  the  defendant  in  respect  of  the  said  principal  and  interest  on  said  prom- 
issory note ;  and  that  the  defendant  may  be  ordered  by  a  decree  of  this 
Court,  upon  said  payment  being  made  to  the  defendant,  or  into  the  hands 
of  the  clerk  of  this  Court,  to  surrender  and  deliver  up  possession  of  said 
premises  to  the  plaintiff,  or  in  such  other  manner  as  he  shall  appoint  or 
direct 

^  If  it  is  inteaded  to  daim  for  wasto  of  the  mortgagee  in  postession,  it  mtut  be  cbaiged 
in  the  bill ;  otherwiie  there  can  be  no  iMae  in  regard  to  it  Gordon  v.  Hobart,  %  Storj 
C.  C.  260, 261 .  And  if  the  qaeation  of  waite  it  not  referred  to  the  Matter,  be  cannot  oon- 
tider  it,  even  on  the  content  of  the  partiet.  Gordon  v.  Hobart,  tupra ;  ante,  1238,  note  5. 

*  See  ante,  1287,  note  7 ;  Tmlock  v.  Robey,  15  Sim.  265. 
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7.  That  the  plaintiff  maj  have  such  further  or  other  relief  as  the  nature 
of  the  case  may  require.  • 

8.  That  a  writ  of  suhpoena  may  issue^  directed  to  the  said  Henry  Dix, 
oonunanding  him  to  be  and  appear  before  this  Court,  to  be  holden  in  and 
for  the  county  of  Essex,  on  a  day  and  under  a  pain  therein  specified,  and 
then  and  there,  full,  true,  direct,  and  perfect  answer  make  to  all  and  sin- 
gular the  premises,  and  further  to  stand  to,  perform,  and  abide  such  further 
order,  direction,  and  decree  therein,  as  to  this  Court  shall  seem  meet. 


Section  VL 

BUb  for  Account. 

23.  BiU  for  an  account  hy  brokers  employed  to  purchase  stocksy  and  for 
injunction  against  suit,    {^Modern  English  FormJ] 

ITitky^c.'] 

1.  The  plaintiff,  in  the  month  of y  in  the  year ^  entered  into  an 

arrangement  with and the  above-named  defendants,  that  the  said 

defendants  should,  fh>m  time  to  time,  as  the  brokers  of  the  plaintiff,  pur- 
chase on  his  behalf  certain  foreign  stock  or  securities,  then  commonly 
caUed  or  known  by  the  names,  &C.,  the  price  or  purchase-money  of  which 
the  defendants  were  to  advance ;  but  the  plaintiff  engaged  on  each  transac- 
tion to  deposit  with  the  said  defendants  certain  securities,  that  is  to  say,  &c. 

[  Hie  hiU  then  proceeds  to  state  that  purchases  had  been  made^  moneys  paid 
and  advanced  on  both  sides,  and  securities  given  by  the  plaintiff  to  the  de- 
fendants, and  that  the  defendants  had  sold  certain  Spanish  debentures  and 
scrip  of  the  plaintiff  at  a  lower  price  than  they  ought  to  have  done,  without 
the  plaintiff's  consent,"] 

3.  The  accounts  in  respect  of  the  before-mentioned  transactions  and  deal- 
ings are  still  open  and  unsettled ;  nevertheless,  the  defendants  have  com- 
menced and  are  prosecuting  an  action  at  law  against  the  plaintiff  for  the 

recovery  of  the  sum  of  $ ,  which  they  allege  is  the  balance  or  sum  of 

money  coming  to  them  in  respect  of  said  transactions. 

4.  The  plaintiff,  however,  charges,  that  if  the  accounts  between  the 
plaintiff  and  defendants  were  properly  taken,  a  considerable  balance  would 
be  coming  from  the  defendants  to  the  plaintiff. 

5.  The  said  accounts  cannot  be  properly  taken  except  in  a  Court  of 
Equity. 

The  plaintiff  prays  as  follows :  — 

1.  That  the  defendants  may  make  a  full  and  true  discovery  and  disdosare 
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of  and  concerning  all  and  singalar  the  transactions  and  matters  aforesaid,  and 
that  an  account  may  be  taken  bj  and  under  the  direction  and  decree  of  this 
honorable  Court,  of  all  dealings  and  transactions  between  the  plaintiff  and 
the  defendants. 

2.  That  in  taking  such  account  the  defendants  may  be  charged  with  the 
amount  of  dividends  or  coupons  which  were  due  on  the  said  Spanish  de- 
bentures at  the  time  of  the  aforesaid  alleged  sale  thereof  by  the  said  de- 
fendants, and  also  with  such  sums  of  money  as  would  have  been  produced 
by  the  sale  of  such  debentures,  if  the  same  had  been  sold  at  the  price  or 
rate  of  60L  per  each  lOOL  of  the  said  stock. 

8.  That  in  taking  such  account  the  defendants  may  not  be  allowed  to 
charge  the  plaintiff  with  any  sums  of  money  which  shall  appear  to  have 
been  paid  or  applied  by  them  in  the  purchase  of  stocks  or  securities  which 
were  never  actually  transferred  or  delivered  to  the  sud  defendants. 

4.  That  the  defendants  may  be  charged  with  all  benefit  and  advantage 
obtained  by  them  in  the  said  transactions  of  buying  and  selling,  for  and  on 
account  of  the  plaintiff,  beyond  the  amount  of  the  usual  and  regular  com- 
mission or  brokerage. 

5.  That  the  balance  which  shall  be'found  due  upon  taking  such  account 
may  be  paid  by  the  defendants  to  the  plaintiff,  the  plaintiff  being  ready  and 
hereby  submitting  to  pay  to  them  any  balance  which  shall  be  found  due 
from  him  to  the  said  defendants  on  the  aforesaid  accounts.^ 

6.  That  in  the  mean  time  the  said  defendants  may  be  restrained  by  the 
order  and  injunction  of  this  honorable  Court  ^m  further  proceeding  in  the 
said  action  at  law  commenced  by  them  against  the  plaintiff  as  aforesaid,  and 
from  commencing  or  prosecuting  any  other  action  or  proceedings  at  law 
against  the  plaintiff  in  respect  of  or  concerning  the  matters  aforesaid  or 
any  of  them.' 

^  Although  usaal,  it  seems,  according  to  Clarke  v.  Tipping,  4  Bear.  588,  not  to  be 
neceisary  for  the  plaintiff  to  sabmit  to  account  Bat  lee  Inman  «.  Wearing,  3  DeG.  & 
8m.  731 ;  Knebell  v.  White,  2  T.  &  C.  Exch.  15. 

*  A  general  allegation,  that  the  accoonts  are  of  an  intricate  natore,  is  insnfficient  to 
entitle  the  plaintiff  to  maintain  a  bill  for  an  account,  hot  it  most  be  supported  by  spedOc 
statements  of  fiu^ts  showing  the  intricate  and  complex  nature  of  the  accounts.  Padwick 
V.  Hurst,  23  L.  J.  657, 18  Bear.  578,  M  B.  In  PhilUps  v.  Phillips,  9  Hare,  471,  a  de- 
murrer to  a  bill  for  an  account  was  allowed,  inasmuch  as  it  did  not  appear  that  the  ac- 
count between  the  plaintiff  and  the  defendant  was  mutual,  or  that  the  payments  forming 
one  side  of  the  account  were  other  than  matters  of  setoff  as  against  the  receipts  on  the 
other  side,  and  notwithstanding  a  statement  in  the  bill  that  the  defendant  had  in  a  par- 
ticular transaction  acted  as  the  agent  of  the  plaintiff  in  receiying  moneys  on  his  account 
See,  also,  Foley  v.  Hill,  1  Ph.  398 ;  2  H.  L.  C.  28 ;  Flicker  v.  Taylor,  3  Drew,  183 ; 
Bartlett  v.  Parks,  1  Gushing,  82.  As  to  a  bill  for  accowiU  by  one  tenant  in  common 
against  another,  see  Leake  v.  Cordeaux,  4  W.  Bep.  806;  M'Mahan  v.  Burchell,  2 
Ph.  127. 
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24.  Suhstanee  of  a  bill  by  an  admifiittrcUor  of  a  cestui  qae  trust,  for  cat  00- 
courU  and  payment  of  moneys  received  by  the  trustee  for  timber  cut 
from  the  land  held  in  tmst  and  sold  by  him, 

Aaron  Phillips  v.  Sarah  6.  Allen. 

The  bill  sets  forth  that  the  plaintiff  is  administrator  of  the  estate  of  6. 
A.  A.,  deceased,  who  was  the  minor  child  and  sole  heir  of  A.  A.,  deceased ; 
that  B.  A.',  deceased,  by  his  will,  devised  to  his  wife,  the  defendant,  the 
rents,  profits,  income,  and  improvement  of  all  his  real  estate  during  the  time 
she  should  remain  his  widow,  with  remainder  in  fee,  of  a  portion  of  the 
land,  to  his  son  G.  F.  A.,  in  trust,  for  the  benefit  of  A.  A.  during  his  life, 
and  after  his  death  to  oonvej  the  same  in  fee  to  the  lawful  issue  that  he 
might  have  bom  to  him  after  the  date  of  the  will ;  and  providing  further, 
in  said  will,  that,  as  G.  F.  A.  was  then  a  minor,  the  defendant  should  exe- 
cute the  trust  as  long  as  she  lived.  The  bill  further  aUeges  that  S.  D.  A. 
was  the  mother  and  sole  heir  of  G.  A.  A.,  and  that  she  also  had  died,  leav- 
ing the  plaintiff  her  father  and  sole  heir ;  ^  that  aftfer  the  death  of  A.  A. 
and  G.  A.  A.,  the  defendant  duly  accepted  the  trust,  gave  bond,  and  en- 
tered upon  the  discharge  of  the  same ;  that  S.  D.  A.,  in  her  lifetime,  ex- 
hibited a  bill  of  complaint  against  the  defendant  to  compel  the  convejanoe 
of  the  estate,  subject  to  the  defendant's  life  estate ;  and  after  the  death  of 
said  S.  D.  A.,  the  plaintiff  exhibited  a  bill  of  revivor  against  the  defendant, 
setting  forth  the  facts,  on  which  a  decree  in  his  favor  was  made;  that  before 
entering  upon  the  trust,  or  giving  bond  for  the  due  performance  thereof,  the 
defendant  entered  upon  the  land  and  committed  strip  and  waste  thereof^  and 
cut  off  and  sold  wood  and  timber  therefrom,  to  the  injury  of  the  inheritance. 

The  prayer  was  for  an  account,  and  for  a  decree  for  the  payment  of  such 
sum  as  should  be  found  due,  and  for  further  relief. 


25.  Charging  part  of  a  biU  far  a  settlement  of  a  partnership  account  be- 
tween solicitors  ;  plaintiff  impeaching  an  account  which  had  been  fur- 
nished  by  the  defendant;  lists  of  omissions  and  overcharges  therein 
annexed  in  schedules  to  the  bilL 

And  the  said  defendant  pretends  that  he  never  agreed  to  enter  into  part- 
nership with  your  orator,  nor  even  subscribed  such  memorandum  of  agree- 
ment as  aforesaid,  or  any  other  memorandum  of  agreement  for  that  pfor- 
pose ;  but  at  other  times  admitting  the  contrary  thereof  to  be  true.  He 
pretends  that  he  hath  constantly,  from  time  to  time,  duly  and  regularly  ac- 
counted with  the  plaintiff  for  all  the  said  several  sums  of  money  received 
by  him  the  said  defendant  on  account  of  the  said  partnership  business,  and 

1  The  bill  is  not  maltiforions  by  reason  of  this  aTeiment.  Phillips  v.  Allen,  5  Alleo 
(Mass.)  85. 
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the  produce,  gains,  and  profits  thereof,  and  that  the  plaintiff  has  from  time 
to  time  received  his  share  and  proportion  of  such  moneys  and  the  clear 
gains  or  profits  thereof,  ailer  deducting  the  necessary  outgoings  and  ex- 
penses attending  or  relating  to  the  said  copartnership  business,  and  that  all 
the  accounts  relating  thereto  have  been  regularly  adjusted  and  settled  down 
to  the  present  time.  Whereas  the  plaintifi*  charges  the  contrary  of  such 
pretences  to  be  the  truth,  and  that  no  accounts  whatever  have  been  ever 
adjusted  or  settled  between  the  plaintiff  and  the  said  defendant  at  any  time 
since  the  commencement  of  the  said  copartnership,  or  in  any  manner  re- 
lating thereto  or  to  the  business  thereof,  nor  has  the  plaintiff  received  any 
sums  or  sum  of  money  whatsoever  from  the  said  defendant  on  account  of  the 
said  defendant's  receipts  respecting  or  relating  to  the  said  copartnership  or 
the  gains  or  profits  thereof,  all  of  which  the  said  defendant  will  at  other  times 
confess.  But  then  he  pretends  that  the  plaintiff,  from  time  to  time,  since  the 
commencement  of  the  said  partnership,  received  from  clients  and  otlier  per- 
sons, on  account  of  the  said  copartnership  and  the  business  and  profits 
thereof,  sundry  sums  of  money  to  a  large  amount  in  the  whole,  and  greatly 
exceeding  the  amount  of  the  several  sums  received  by  him,  the  said  de- 
fendant, on  the  same  or  the  like  account,  and  also  exceeding  the  plaintiff's 
moiety  or  share  of  the  clear  profits  or  gains  of  the  said  copartnership 
business.  Whereas  the  plaintiff  charges  the  contrary  thereof  to  be  the 
truth ;  and  that  the  several  sums  received  by  the  plaintiff  on  the  account 
aforesaid  were  trifiing  and  inconsiderable  in  comparison  with  the  several 
sums  received  by  the  said  defendant  on  the  same  or  the  like  accounts,  and  that 
tlie  said  several  sums  so  received  by  the  said  defendant  greatly  exceed  his 
moiety  or  share  of  the  profits,  clear  gains,  and  produce  of  the  said  copartner- 
ship, and  that,  upon  a  fair  balance  of  all  accounts  relating  to  the  matters  afore- 
said, the  said  defendant  is  justly  indebted  to  the  plaintiff  in  a  large  sum  of 
money  in  respect  thereof,  and  so  the  said  defendant  knows  and  has  reason  to 
believe  and  does  believe,  and  so  the  same  would  appear  in  case  the  said  de- 
fendant would  set  forth,  as  the  plaintiff  humbly  insists  he  ought  to  do,  a  full, 
true,  and  particular  account  of  all  his  receipts  and  payments  on  account,  or 
in  respect  of,  or  relating  to  the  said  copartnership  business  and  the  concerns 
thereof,  and  would  produce  all  the  books  of  account,  and  other  books  and 
papers  in  which  any  entries  are  made  relating  thereto,  in  his  custody,  pos- 
session, or  power,  but  which  he  nevertheless  refuses  to  do,  or  to  give  the  plain- 
tiff any  account  thereof  or  any  satisfaction  relating  thereto.  And  sometimes 
the  said  defendant  pretends  that  he  hath  delivered  or  sent  unto  the  plaintiff 
a  full,  true,  and  just  account  of  all  his  receipts  and  payments  in  respect  of 
the  said  copartnership  and  the  business^r  concerns  thereof,  and  he  alleges 
that  there  are  no  errors  or  mistakes  therein.  Whereas  the  plaintiff  charges 
that,  notwithstanding  the  said  defendant  has  delivered  unto  the  plaintiff  an 
account,  which  he  pretends  to  be  an  account  of  all  his  receipts  and  payments 
VOL.  III.  163 
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in  respect  of  the  said  copartnership  from  the  commencement  of  the  said 
copartnership,  and  of  the  business  or  concerns  thereof,  jet  the  plaintiff 
charges  that  the  said  pretended  account  is  in  many  respects  false,  unjust, 
and  untrue,  and  that  there  are  divers  errors,  mistakes,  omissions,  false  and 
improper  charges,  claims,  and  particulars  therein  to  the  prejudice  of  the 
plaintiff,  and  that  the  said  defendant  has  moreover  inserted  and  taken  credit 
therein  for  several  sums  of  money  which  were  not  actually  paid  by  him,  and 
al'^o  for  several  other  sums  which  ought  not  to  have  been  brought  into  the 
said  account,  and  with  the  pajrment  whereof  the  plaintiff  or  the  said  copart- 
nership is  by  no  means  chargeable.  And  in  particular  the  plaintiff  charges 
that  the  first  schedule  annexed  or  underwritten  to  this  his  bill  contmns  a  list 
of  several  of  the  omissions  made  or  items  or  articles  omitted  to  be  inserted  in 
the  said  account,  to  the  prejudice  of  the  plaintiff,  and  that  the  second  sched- 
ule hereto  annexed  also  contains  a  list  of  several  overcharges,  or  improper 
charges  or  items  made  in  the  said  pretended  account  so  delivered  to  the 
plaintiff.  All  which  the  said  defendant  will,  at  other  times,  admit;  but  then 
he  pretends  that  he  has  been  at  all  times  ready  and  willing  to  come  to  an  ac- 
count with  the  plaintiff,  and  to  adjust  and  settle  all  the  accounts  relating  to 
the  matters  aforesaid  without  suit  or  litigation.  Whereas  the  plaintiff  oharges 
the  contrary  thereof  to  be  the  truth.  And  the  plaintiff  forther  charges 
that  he  has  by  himself  and  other  persons  made  sundry  different  applications 
to  the  said  defendant  to  come  to  an  amicable  settlement  of  the  several  ac- 
counts aforesaid;  but  that  the  said  defendant  has  refused  to  comply  with  all 
such  applications  and  requests. 


Section  VII. 
Bill  far  Contribution, 


25.  BiU  to  obtain  an  adfustment  of  a  general  average  loss,  and  payment  bjf 

the  defendants  of  their  contributory  shares. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  I^trict  of 
Massachusetts. 
L.  L.  S.,  G.  M.  C,  and  G.  B.,  of  the  City,  County,  and  State  of  N.  Y^ 
and  W.  B.  of  S.,  in  the  State  of  C,  merchants  and  citizens  of  the  said 
States,  and  of  the  United  States ;  the  Sun  Mutual  Ins.  Co.,  the  N.  T.  Mat« 
Ins.  Co.,  and  the  General  Mut  Ins.  Co.,  corporations  established  within 
and  by  the  authority  of  the  State  of  N.  Y.,  and  doing  busmess  in  the  city 
of  N.  Y.,  bring  this  their  bill  of  complaint  against  T.  G.  C,  G.  H.,  O.  K^ 
P.  C.,  W.  A.,  and  against  D.  G.  and  J.  P.,  copartners ;  S.  A.  £.,  C.  H. 
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M^  I.  E.  M.,  and  P.  T.  J.,  copartnerB,  under  the  firm  of  C.  H.  M.  &  Co., 
all  of  B.,  in  the  Commonwealth  of  Mass.,  and  citizens  of  the  U.  S.,  and  of 
the  said  Commonwealth  of  Mass, 

And  thereupon  your  orators  complain  and  saj,  that  on  the day 

of f  the  said  S*  C,  G.  B.,  and  W.  B.  were  owners  of  a  certain 

vessel, — a  barque  called  the  Vernon,-— and  that  the  said  several  corpo- 
rations were  insurers  thereon,  to  the  full  amount  of  her  value,  against 
the  perils  of  the  seas,  and  other  perils  in  the  policies  of  insurance  men- 
tioned;  that  on  the  day  of  y  said  vessel  was  laden  with  a 

cargo  of  cotton  and  merchandise,  owned  by,  and  consigned  to,  the  said 
several  defendants,  as  appears  by  the  said  several  bills  of  lading,  here 

in  Court  produced,  and  made  part  of  this  bill ;  that  on  said day  of 

f  said  vessel  set  sail  and  departed  from      ■■  ,  in  the  State  of , 

bound  for  Boetcui  aforesaid ;  that  on  the  night  of  the day  of 


then  next  ensuing,  said  vessel  was  in  Massachusetts  Bay,  in  a  heavy  gale, 
and,  &C.  [^Bere  describe  the  eircumitances  of  a  voluntary  strandinff  for  the 
eafety  of  the  ship^  cargoy  and  lives  of  those  on  board,"] 

Your  orat<H3B  further  show  that,  afterwards,  the  cargo  on  board  said  ves- 
sel was  safely  landed  and  delivered  to  the  said  defendants  respectively,  and 
and  that  the  said  vessel  was  afterwards  got  off,  and  the  damage  occasioned 
by  her  being  so  voluntarily  stranded  repaired. 

Your  orators  further  show  that  said  vessel,  her  freight  and  cargo,  were 
in  imminent  danger,  and  would  in  all  probability  have  been  totaUy  lost,  if 
the  cables  had  not  been  slipped,  and  said  vessel  run  ashore  as  aforesaid ; 
and  that  by  the  said  voluntary  stranding  the  same  were  saved  and  pre- 
served to  the  respective  owners  thereof. 

Your  orators  further  allege,  that  by  the  said  voluntary  stranding  great 
damage  was  done  to  said  vessel,  and  heavy  expenses  incurred  in  conse- 
quence thereof,  and  in  getting  her  off  and  repairing  said  damages ;  and  that 
the  owners  of  said  vessel  are  entitled  to  demand  and  receive  of  the  owners 
of  her  cargo  their  respective  proportions  of  the  damage,  loss,  and  expenses 
so  incurred,  the  same  being  a  sacrifice  made  and  incurred  by  the  owners  of 
said  vessel,  for  the  common  benefit  of  the  vessel,  cargo,  and  freight,  and  all 
interested  therein. 

Your  orators  further  show,  that,  in  consequence  of  the  damage  suffered 
by  said  vessel  as  aforesaid,  the  owners  thereof  abandoned  the  same  to  the 
said  corporations,  the  insurers  thereon,  and  the  said  corporations  accepted 
said  abandonment,  and  paid  the  sums  by  them  respectively  insured,  and 
thereby  became  assignees  of,  and  subrogated  to,  all  the  rights  of  the  owners 
of  said  vessel,  to  demand  and  receive  a  contribution  from  the  owners  of  the 
said  cargo  for  the  damages,  losses,  and  expenses  incurred  for  the  general 
benefit. 

Your  orators  further  show,  that  on  the  - —  day  of they  caused  to 
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be  prepared  a  general  average  adjustment,  showing  the  amount  of  the 
losses,  damages,  and  expenses  incurred  by  reason  of  the  said  voluntary 
stranding,  and  of  the  apportionment  thereof  upon  the  said  vessel,  her  cargo 
and  freight,  and  the  several  owners  thereof,  and  that  by  said  adjustment  it 

appeared  that  the  said  T.  6.  C.  ought  to  pay  the  sum  of  $ ;  the  said 

P.  C,  the  sum  of  $ ;  the  said  6.  &  P.,  the  sum  of  $ ;  the  said 

C.  H.  M.  &  Co.,  the  sum  of  $ ;  the  said  O.  E.  &  Co.,  the  sum  of 

$ ,  &C.,  &C. ;  and  that  the  said  W.  A.  is  entitled  to  receive  the  sum  of 

$ ,  as  will  appear  by  reference  to  said  adjustment,  here  in  Court  to  be 

produced,  and  said  several  defendants  were  then  respectively  requested  to 
pay  the  sums  from  them  due  as  aforesaid. 

And  your  orators  well  hoped  that  said  defendants  would  have  paid  the 
sums  so  due  from  them  as  requested. 

But  now  so  it  is,  may  it  please  your  honors,  that  the  said  defendants 
refuse  to  pay  the  sums  from  them  respectively  due  as  aforesaid,  and  pre- 
tend that  the  said  vessel  was  not  voluntarily  stranded,  and  that  the  owners 
thereof,  and  their  insurers,  are  not  entitled  to  demand  and  receive  any  contri- 
bution for  the  damage  sustained  by  the  stranding,  and  expense  of  getting  off 
and  repairing  said  vessel,  the  contrary  whereof  your  orators  charge  to  be  true. 

Pray  subpoena  to  the  said  <&c.,  [the  defendants,']  and  that  they  may  be 

ordered  and  decreed  to  pay  to  your  orators  the  sums  so  due  from  them 

respectively,  or  such  other  sums  as  may  be  found  due  to  your  orators,  and 

to  stand  by,  &c 

C.  G.  L.,  F.  C.  L.,  and  C.  W.  L., 

Counsel  for  PiattUiffs, 

^*  H''        r.        ,  ^  ^  .    I    Solicitors. 
C.  a,  T.  C,  and  C.  W.  L., ) 

[Sturgess  v.  Cary,  2  Curtis  C.  C.  59.] 


Section  VIII. 
BiUs  hy  Orediiors. 


26.  BiU  hy  simple  contract  Creditors  against  the  Executors  of  the  deceased 

debtor,  for  payment  of  his  debts} 

Humbly  complaining,  show  unto  your  honors  your  orators,  W.  B.,  of  &c., 
and  C.  D.,  of  &c.,  creditors  by  simple  contract  of  J.  F.,  late  of  <&&,  deceased, 
on  behalf  of  themselves  and  all  other  the  creditors  of  the  said  J.  F.,  who  shall 
come  in  and  seek  relief  by,  and  contribute  to,  the  expense  of  this  suit,  that 

1  See  Bei^  v,  Badcltff;  6  John.  Ch.  302. 
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the  said  J.  F.,  at  the  time  of  his  death,  was  justlj  and  truly  indebted  unto 

your  orator,  W.  B.,  in  the  sum  of  $ and  upwards,  for  goods  sold  and 

delivered,  and  moneys  paid,  laid  out,  and  expended  to  and  for  his  use,  and 
that  the  said  J.  F.  was  also  justly  and  truly  indebted  to  your  orator,  G.  D., 

in  the  sum  of  $ and  upwards,  for  &c   And  your  orators  further  show 

unto  your  honors,  that  the  said  J*  F.,  in  his  lifetime,  and  at  the  time  of  his 
death,  was  possessed  of,  or  well  entitled  unto,  a  considerable  personal  estate, 

and  being  .so  possessed,  departed  this  life  on  or  about ,  having  first 

duly  made  his  last  will,  bearing  date,  Scc^  and  thereby  appointed  J.  M.  and 
C.  S^  [the  defendants  hereinafter  named,]  the  executors  thereof,  as  in 
and  by  the  said  will  or  the  probate  thereof,  to  which  your  orators  crave 
leave  to  refer  when  produced  to  this  honorable  Court,  will  appear.  And 
your  orators  further  show  unto  your  honors,  that  the  said  J.  M.  and  J.  S. 
duly  proved  the  said  will  in  the Court,  &c^  and  undertook  the  execu- 
torship thereof,  and  possessed  themselves  of  the  personal  estate  and  effects 
of  the  said  testator  to  a  very  considerable  extent,  and  more  than  sufficient 
to  satisfy  his  just  debts  and  funeral  expenses.  And  your  orators  further 
show  unto  your  honors  that  the  said  J.  M.  and  C.  S.,  having  possessed 
themselves  of  the  said  testator's  personal  estate  and  effects  as  aforesaid, 
your  orators  have  made  and  caused  to  be  made  several  applications  to 
diem  the  said  J.  M.  and  C.  S.,  and  requested  them  to  pay  and  satisfy  unto 
your  orators  their  respective  demands,  with  which  just  and  reasonable  re- 
quests your  orators  well  hoped  that  the  said  J.  M.  and  C.  S.  would  have 
complied,  as  in  justice  and  equity  they  ought  to  have  done.  But  now  so 
IT  IS,  &c  [^See  farm  No.  29,  p,  1901.]  And  the  said  defendants  pretend 
that  the  said  testator's  personal  estate  was  small  and  inconsiderable,  and 
has  already  been  exhausted  in  the  payment  of  his  funeral  expenses  and 
just  debts.  Whereas  your  orators  charge  that  the  said  testator's  personal 
estate  and  effects  were  more  than  sufficient  to  discharge  all  his  just  debts 
and  funeral  expenses,  and  so  it  would  appear  if  the  said  defendants  would 
set  forth  a  1^11,  true,  and  particular  account  of  all  and  every  the  personal 
estate  and  effects  of  the  said  testator  come  to  their  or  either  of  their  hands 
or  use,  and  also  a  full,  true,  and  particular  account  of  the  manner  in  which 
they  have  disposed  of  or  applied  the  same,  but  which  they  refuse  to  do. 
All  which  actings  &c.,  [see  form  No,  31, /i.  1902,]  and  that  an  account 
may  be  taken  of  the  moneys  due  to  your  orators  in  respect  of  their  said 
several  demands,  and  of  other  the  debts  owing  by  the  said  J.  F.  at  the  time 
of  his  death ;  and  that  if  the  said  defendant  shall  not  admit  assets  of  the 
said  testator,  then  that  an  account  may  also  be  taken  of  the  personal  estate 
and  effects  of  the  said  testator,  possessed  or  received  by  or  by  the  order,  or 
for  tlie  use  of  the  said  defendants,  or  either  of  them,  and  that  such  per- 
sonal estate  may  be  applied  in  a  due  course  of  administration.  And  that 
your  orators  and  the  said  other  unsatisfied  creditors,  by  simple  contract  of 

169* 
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the  said  testator,  may  have  such  further  or  other  relief  in  the  premises  as 
to  your  honors  shall  seem  meet,  and  the  circumstances  of  this  case  may 
require.     May  it  please  &c.     [^See  farm  No,  38,  p,  1906.] 

Pray  suhpoena  against  J.  M. 

and  G.  S. 

27.  BiU  hy  Creditor  against  Devisees  in  Trtut  and  Executors  of  Testator. 

{Modem  English  Form^ 
In  Chancery. 

Lord  Chancellor. 

Vice  Chancellor. 

Between  J.  S.,  (on  behalf  of  himself  and  all  other 

the  unsatisfied  creditors  of  W.  W.,  late 

&c.,  who  shall  come  in  and  contribute  to 

the  expenses  of  this  suit,)  •        •        Plaintiff, 

and 

J.  A,,  E.  B.^  and  W.  B.'        .        .        .     Defendants. 

BUI  of  complaint* 
To&c 
Humbly  complaining,  showeth  unto  his  Lordship,  J.  S.,  of  &c.,  the 
above-named  plaintiff,  on  behalf,  &c 

Testator  indebted  to  Plaintiff.']  1.  That  the  said  W.  W.,  deceased,  was 
on  &c.  indebted  to  the  plaintiff  in  the  sum  of  two  hundred  and  eighty 
pounds,  upon  the  balance  of  accounts  then  settled  by  and  between  the 
plaintiff  and  the  said  W.  W.,  deceased. 

2.  The  said  W.  W.,  deceased,  by  his  promissory  note,  dated  &c,  two 
months  after  date,  promised  to  pay  the  plaintiff  the  sum  of  two  hundred 
and  eighty  pounds. 

3.  The  said  last-mentioned  promissory  note  was  given  to  secure  the 
amount  due  to  the  plaintiff  as  mentioned  in  the  first  paragraph  of  this  bilL 

Debt  stiU  owing  to  naintiff."]    4.  The  said  sum  of  $ &c  remained 

justly  due  and  payable  to  the  plaintiff  from  the  said  W.  W.,  deceased,  at 
the  time  of  his  decease. 

Will  of  Testator.']  5.  The  said  W.  W.,  deceased,  made  his  wiU,  dated 
&C.,  (and  which  was  duly  executed  and  attested,)  and  the  said  testator 
thereby  devised  all  his  real  estate  and  personal  estate  to  the  defendants, 
J.  A.  and  E.  B.,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  sell  and  collect  and  get  in  the  same. 
[The  trusts  of  the  money  arising  from  such  sale  being  declared  for  the 

benefit  of  the  defendant,  W.  B.,  if  he  should  die  before  twenty-five 

years  without  leaving  issue. 

'  ^  There  were  execators  and  devisees  in  tmst  of  real  estate  for  sale. 

3  W.  B.  was  the  cettui  que  trust.    See  Smith  v.  Andrews,  4  W.  B.  353. 
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Death  of  Testator.']  6.  The  testator  W.  W.  died  in  &c.,  without  having 
altered  or  revoked  his  said  will,  leaving  the  several  persons  named  in  his 
said  will  him  surviving. 

Proof  of  Will,']  7.  The  said  will  of  the  testator  was  duly  proved  d«., 
bj  the  defendants  J.  A.  and  E.  B.,  who  thereby  became,  and  now  are,  his 
sole  legal  personal  representatives. 

8.  The  testator  was,  at  the  time  of  his  death,  indebted  to  several  persons 
other  than  the  plaintiff. 

9.  The  testator  was,  at  the  time  of  his  death,  possessed  or  entitled  of  or 
to  personal  estate  of  considerable  value. 

10.  The  testator  also  died  seized  or  entitled  of  or  to  divers  lands,  mes- 
suages, and  other  real  estate,  situate  in  the  county  of  Gloucester,  and  else- 
where in  England. 

JExecutor^  have  possessed  themselves  of  Testator's  Estate,]  11.  The  de- 
fendants, J.  A.  and  E.  B.,  have,  since  the  death  of  the  said  testator,  pos- 
sessed themselves  of  the  whole  of  the  personal  estate  of  the  said  testator, 
and,  as  the  devisees  in  trust  or  trustees  of  said  will,  they  entered  into,  and 
are  now  in  the  possession  or  receipt  of  the  rents  and  profits  of  his  real 
estate,  and  they  have  received  a  large  sum  of  money  in  respect  of  the  real 
and  personal  estate  of  the  testator. 

Applications.]  12.  The  plaintiff  has,  by  himself  and  his  solicitor,  made 
divers  applications  to  the  defendants,  J.  A.  and  E.  B.,  and  requested  them 
to  pay  what  is  due  to  him  for  principal  and  interest  in  respect  of  his  said 
claim,  but  they  have  refused  so  to  do. 

13.  The  said  last-named  defendants,  however,  allege  that  the  personal 
estate  of  the  said  testator  is  insufficient  to  pay  his  debts,  whereas  the  plain- 
tiff insists,  that  if  such  allegation  be  true,  yet  that  the  personal  estate  of 
the  testator,  together  with  his  real  estate,  is  more  than  sufficient  for  pay- 
ment of  all  his  debts  and  funeral  and  testamentary  expenses. 

14.  The  said  defendants  also  allege,  that  the  real  estate  of  the  testator 
is  subject  to  certain  mortgages  or  incumbrances,  and  that  they  have  been 
unable  to  sell  the  said  real  estate  or  any  part  thereof. 

15.  The  defendant,  W.  B.,  has  attained  the  age  of  twenty-five  years. 

16.  The  defendant,  W.  B.,  claims  to  be  interested  in  the  matters  in 
question  in  this  suit,  and  insists  that  he  is  a  necessary  party  thereto.^ 

Frayer, 

The  plaintiff  prays  as  follows :  — 

An  account  of  Ftaintiff^^  Debt.]  1.  That  an  account  may  be  taken  of 
what  is  due  to  the  plaintiff  in  respect  of  his  said  debt  so  due  and  owing  to 

1  The  allegations  in  this  bQl,  except  those  which  relate  to  the  debt  of  the  plaintiff,  can 
be  adapted  to  the  case  of  a  legatee.  In  an  ordinary  creditor'g  suit,  the  decree  does  not  go 
farther  than  direct  payment  of  the  testator's  debts. 
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faun  from  the  said  testator^  W.  W^  as  aforeeaid,  and  of  all  oUier  debts 
wjbich  were  owing  by  the  testator  at  the  time  <^  jbis  death,  and  which  still 
remain  unpaid. 

2.  That  the  trusts  of  the  said  testator's  will  may  be  carried  into  execu- 
tion bj  and  under  the  direction  and  decree  of  this  honorable  Court 

Account  of  Personal  EstateJ\  3.  That  an  aocount  may  be  taken  of  the 
personal  estate  and  effects  of  the  testator  received  by  the  said  defendants, 
J.  A.  and  E.  B.,  or  eitiier  of  them,  or  by  any  other  person  or  persons,  by 
their  or  either  of  their  crrder,  or  for  their  or  either  of  their  use,  and  that  the 
said  estate  may  be  applied  in  payment  of  the  testator's  debts  and  funeral 
expenses,  and  that  the  following  further  accounts  and  inquiries  may  be 
taken  and  made  (that  is  to  say). 

Account  of  Real  EetateJ]  4.  An  inquiry  of  or  to  what  real  estate  the  tes- 
tator was  seized  or  entitled  at  the  reapectiye  times  of  the  date  of  lus  will 
and  of  his  death* 

5.  An  inquiry  whether  any  and  what  incumbrances  affect  the  siad  testa- 
tor's real  estate. 

6.  An  account  of  the  rents  and  profits  of  the  said  testator's  real  estate 
received  by  the  defendants  J.  A.  and  £•  B.,  or  either  of  them,  or  by  any 
person  by  their  or  either  of  their  order,  or  for  their  or  either  of  their  uae. 

7.  That  the  real  estate  of  the  said  testator,  or  a  sufficient  part  thereof 
may  be  sold,  and  that  the  rents  and  produce  thereof  may  be  applied  in  pay- 
ment of  the  testator's  debts. 

Thai  defendants  may  he  restrained  from  receiving  the  assets."]  8.  That 
the  defendants  J.  A.  and  £.  B.  may,  if  necessary,  be  restrained  by  the  in- 
junction of  thie  honorable  Ck>urt,  from  retaining,  receiving,  or  collecting  any 
of  the  moneys,  debts,  or  other  outstanding  personal  estate  of  the  testator 
and  from  receiving  the  rents  and  profits  of  the  real  estate  of  the  testator, 
and  that  some  proper  person  may  be  appointed  to  receive  all  the  outstand- 
ing personal  estate  and  effects  of  the  testator,  and  to  collect  and  get  in  the 
debts  owing  to  him.^ 

28.  BiUs  hy  creditors  on  hehcdf  of  themselves  emdaS  other  creditors^  parties 
to  a  deed  of  trusty  executed  hy  a  merchant^  who  had  assiyned  the  moneys 
due  on  several  potieies  of  hisurance  upon  a  ship  and  her  caryo  {which 
had  heen  lost  at  sea)  in  trust  for  the  heneftt  of  his  creditors  —  aymnst 
the  trustee,  who  was  also  a  creditor  to  a  large  amount,  and  had  heen  the 
mercha7U*s  ayent  in  effectiuy  the  insurances  ;  charying  him  with  neyleet 
of  duty  in  makiny  some  of  the  insurcmces,  and  mismanayement  of  pari 
of  the  property  assigned,  also  with  having  received  part  of  the  moneys 

1  A  vokudary  covenaat  for  payment  of  a  snm  of  money  is  a  saffident  debt  to  sapporl 
a  creditor's  soit  Watson  v.  PariLor,  6  Beav.  2S3.  See,  also,  Lomas  v.  Wright,  S  Sly. 
&  E.  769  ;  Cloogh  v.  Lambert,  10  Sim.  174 ;  Tafiaell «.  Constable,  7  Adoi.  &  E.  79S. 
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imured,  and  applied  the  same  to  his  own  use.  Prayer  for  an  account 
and  an  equal  ditnsicn  of  the  moneys  received  hy  the  trustee,  and  for  the 
appointment  of  a  new  trustee  in  his  place. 

To&c. 

Humbly  complaining,  show  unto  jour  honors  your  orators  W.  B.,  of  &;c., 
T.  B.,  of  &C.,  and  A.  C,  of  Sec,  on  behalf  of  themselves  and  all  other  the 
creditors  of  J.  S.,  (a  defendant  hereinafter  named)  who  are  parties  to  the 
deed  of  trust  hereinafter  mentioned,  who  shall  come  in  and  contribute  to 
the  expenses  of  this  suit,  that  in  or  about  the  month  of  October,  &c.,  the 
said  J.  S.  was  the  sole  owner  of  a  certain  ship  or  vessel  called  the  G.  M., 

and  sailed  in  her  as  captain  or  master  thereof,  on  or  about  the day  of 

&c,  from  Portsmouth  to  the  island  of  A.  &  D.,  in  &c^  with  a  con- 
siderable cargo  on  board.  And  your  orators  further  show  unto  your  honors 
that  the  said  J.  S.,  previously  to  his  sailing  on  board  the  said  ship,  caused  two 
policies  of  insurance  on  the  said  ship  and  cargo,  to  be  underwritten  by  the 

Insurance  Company,  whereby  the  said  ship  and  cargo  were  insured  at 

and  from  L.  to  A.  &  D.,  for  $10,500.  And  your  orators  further  show  unto 
your  honors  that  in  the  said  voyage  from  L.  to  A.  &  D.,  the  said  ship  and 
cargo  received  damage  to  the  amount  of  $510,  whereby  the  said  J.  S.,  by 
virtue  of  the  said  two  policies  of  insurance  became  entitled  to  receive  of  the 

said Insurance  G)mpany  the  said  sum  of  $510.    And  your  orators 

further  show  unto  your  honors  that  M.  L.  (a  defendant  hereinafter  named) 
was  the  agent  of  the  said  J.  S.,  who  was  indebted  to  the  said  M.  L.,  and 
for  securing  the  said  debt  had  given  a  mortgage  of  the  said  ship,  and  also 
assigned  to  him  the  said  two  policies  of  insurance  hereinbefore  mentioned, 
which  said  mortgage  and  assignment  was  and  were  made  as  well  for  secur- 
ing the  said  debt  as  such  other  moneys  as  the  said  M.  L.  might  afterwards 
advance  as  suck  agent  as  aforesaid.  And  your  orators  further  show  unto 
your  honors  that  the  said  J.  S.  having  arrived  in  his  said  ship  at  the  island 
of  D.,  and  having  taken  a  cargo  for  the  London  market,  part  thereof  on 
his  own  account,  and  being  about  to  return  home,  wrote  the  following  letter 
to  his  said  agent  M.  L.  (that  is  to  say) :  [Liforming  his  agent  that  he 
should  sail  a  fuU  ship  on  or  before  the  30th  of  July,  and  enclosing  the  hill  of 
lading,  and  requesting  the  agent  to  make  the  foUounng  insurance  at  the 
office,  viz.  $  5,000  upon  goods,  and  $  5,000  upon  freight.^ 

And  your  orators  further  show  unto  your  honors  that  the  said  J.  S.,  by 
his  agent,  the  said  M.  L.,  also  caused  a  policy  of  insurance  for  $11,000,  to 
be  underwritten,  for  insuring  the  said  ship  and  cargo  on  her  said  voyage  from 
D.  to  L.  And  your  orators  further  show  unto  your  honors  that  the  said  J. 
S.  sailed  in  the  said  ship,  the  6.  M.,  from  the  island  of  D.,  on  his  home- 
ward bound  passage,  and  that  the  said  ship  with  her  cargo  was  unfortu- 
nately lost  in  a  storm  off  the  coast  of ,  on  or  about  the day  of 


1954  APPENDIX. 

^bcy  in  oonseqaence  whereof  the  siud  underwriters  became  liable  to  pay  the 
respective  sums  mentioned  in  the  said  policies  of  insurance.  And  jour 
orators  further  show  unto  jour  honors  that  the  said  J.  S*>  not  being  able  to 
pay  his  creditors  the  whole  of  their  respective  debts,  and  such  inabili^ 
arising  from  the  aforesaid  loss  of  the  said  vessel,  the  said  J.  S.,  on  or  about 
the daj^of  &Cf  called  a  meeting  of  his  creditors  and  proposed  to  as- 
sign the  said  policies  of  insurance  and  the  moneys  due  thereon,  and  the 
said  sum  of  $  510,  due  on  the  said  pdicy  of  insurance  for  damage  done  on 
the  said  outward-bound  voyage,  together  with  a  quantity  of  yellow  saunder»- 
wood  and  fustic^  in  lieu  of  their  respective  demands  upon  him,  to  which 
proposal  your  orators,  as  well  as  the  rest  of  the  creditors  of  said  J.  S^  ac- 
ceded, and  it  was,  at  the  same  time,  agreed  that  the  said  IL  L.  should  be 
the  trustee  for  the  said  creditors  of  said  J.  8^  whereupcm,  by  a  certain  inden- 
ture bearing  date  dec.,  {tiaHng  the  dud,)  which  said  indenture  was  duly 
signed,  sealed,  and  delivered  by  the  said  J*  S.,  M.  L.,  your  orators,  and  the 
rest  of  the  creditors  of  the  said  J*  &  And  your  orators  Airther  show  unto 
your  honors,  that  since  the  execution  of  the  said  indenture  the  said  defend- 
ant, M.  L.,  has  received  the  sum  of  $10,500,  on  the  said  policy  of  insur- 
ance in  the  said  indenture  mentioned  to  have  been  made  on  the  homeward 
bound  voyage  of  the  said  ship  or  vessel  6.  M.,  and  retains  the  said  sum  oi 
$10,500  in  his  own  hands,  and  applies  the  same  to  his  own  advantage,  and 
refuses  to  make  any  division  of  the  said  sum  amongst  the  creditors  of  the 
said  J.  S.  And  your  orators  further  show  unto  your  honors,  that  the  said 
defendant,  M.  L^  has  also  received  the  sum  of  $  510,  and  also  the  sum  of 
$5,000  on  the  said  policies  in  that  behalf,  hereinbefore  mentioned  to  have 
been  made  and  assigned  to  him  in  trust  for  the  creditors  of  the  said  J.  S. 
And  your  orators  further  show  unto  your  honors  that  the  said  defendant, 
M*  L.,  neglecting  his  said  trust,  suffered  the  said  quantity  of  saunders-wood 

and  fustic  to  remain  at ^  without  ever  attempting  to  sell  or  dispose  of 

the  same,  whereby  the  said  saunders-wood  and  fustic  have  become  totally 
spoiled,  and  also  a  considerable  sum  of  money,  and  more  than  the  value  there- 
of has  become  due  for  warehouse  room.  And  your  orators  submit  that  the 
Baid  defendant  M.  L.  ought  to  pay  and  divide  between  your  orators  and  the 
other  creditors  of  said  J.  S.,  who  have  signed  the  said  deed  of  trust,  the 
value  of  the  said  saunders-wood  and  fustic,  and  take  upon  himself  the  pay- 
ment of  the  said  warehouse  room.  And  your  orators  further  show  that  the 
defendant,  M.  L.,  after  paying  himself  his  said  debt  of  $  5,970,  ought  to  have 
divided  the  said  several  sums  equally  between  yoiir  orators  and  the  other 
creditors  of  said  J.  S.,  who  are  parties  to  the  said  indenture,  for  which  pui^ 
pose  your  orators,  on  behalf  of  themselves  and  such  other  the  creditors  of 
the  said  J.  S.  have  frequently  applied  to  the  said  M.  L.,  and  requested  him 
to  make  such  equal  distribution  as  aforesaid.  But  the  said  M.  11,  oombin- 
ing  and  confederating  with  the  said  J.  S.,  and  with  divers  other  persons, 
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&c^  refuses  to  comply  with  your  orators'  daid  requests,  and  sometimes  pre- 
tending that  he  has  not  received  the  said  sum  of  $  5,000,  insured  on  the 
said  policy  on  the  goods  on  board  the  said  ship  or  yessel  from  D.  to  L. 
Whereas  your  orators  charge  that  the  said  confederate  has  received  the 
said  sum  of  $  5,000  on  the  said  policy,  or  if  not,  that  he  might  have  re- 
ceived the  same  if  he  had  used  due  diligence.  And  your  orators  charge, 
that  if  in  truth  any  obstacle  arises  to  prevent  the  said  M.  L.  receiving  the 
said  sum  due  on  the  said  policy,  it  is  entirely  owing  to  his  own  misconduct 
in  not  obeying  the  directions  given  by  the  said  J.  S.  to  make  the  said  insur- 
ance at  the office.    Whereas  your  orators  have  lately  been  informed 

that  the  said  M.  L.  made  the  said  insurance  on  the  said  goods  with  private 
underwriters,  and  procured  the  policy  to  be  underwritten  in  his  own  name, 
in  which  case  your  orators  charge  and  humbly  submit  that  the  said  defend- 
ant M.  L.,  by  such  misconduct,  is  himself  become  liable  to  answer  to  your 
orators  and  other  the  creditors  of  the  said  J.  S.,  for  the  said  sum  of  $5,000, 
due  on  the  said  policy.    And  at  other  times  the  said  confederate  M.  L.  pre- 
tends that  the  several  persons,  who  have  underwritten  the  said  policies  re- 
spectively, refuse  to  pay  the  said  sum  due  on  the  said  policy,  because  they 
allege  that  the  said  J.  S.  had  not  any  goods  on  board  the  said  ship  at  the  time 
of  the  making  the  said  policy,  or  at  the  time  of  the  loss  of  the  said  ship. 
Whereas  your  orators  charge  that  the  said  J.  S.  had  goods  on  board  the 
siud  ship  to  the  value  of  $  5,000  and  upwards  at  the  time  of  the  making  of 
the  said  policy,  and  at  the  time  of  her  loss.    And  at  other  times  the  said 
defendant  M.  L.  will  pretend  that  he  never  had  the  said  policy  for  $  5,000 
on  the  goods  of  the  said  J.  S.,  shipped  on  board  the  6.  M.  from  D.  to  L., 
in  his  possession.     Whereas  your  orators  charge  that  it  was  generally  un- 
derstood at  the  time  of  the  execution  of  the  indenture  hereinbefore  men- 
tioned, and  the  said  M.  L.  declared  to  the  said*  creditors  of  the  said  J. 
S.  that  he  had  at  that  time  the  said  policy  in  his  possession.    And  your 
orators  also  charge,  that  if  he  had  not  a  policy  made  in  the  name  of  the 
said  J.  S.  in  his  possession,  but  that  the  same  was  made  in  his  own  name, 
then  that  he  deceived  your  orators  and  the  other  creditors  of  the  said  J.  S., 
and  that  he  ought  to  answer  the  value  of  the  said  policy,  the  obstacle  (if 
any)  to  the  recovery  thereof  arising  from  the  said  confederate  M.  L.  hav- 
ing procured  the  said  policy  to  be  made  out  in  his  own  name,  and  to  be 

executed  by  private  underwriters,  instead  of  the  said Insurance  Ck»m- 

pany,  contrary  to  the  direction  of  the  said  confederate  J.  S.  in  that  behalf. 
And  at  other  times  the  said  confederate  pretends  that  he  did  make  the  said 
insurance  on  the  said  goods  in  the  name  of  the  said  J.  S.,  and  with  the 

(a  different)  Insurance  Company ;  but  that  they  refuse  to  pay  the 

same,  and  therefore  as  he  has  not  collected  the  whole  of  the  effects  assigned 
by  the  indenture  hereinbefore  mentioned,  he  is  not  bound  to  divide  among 
the  creditors  of  the  said  J.  S.  any  part  of  what  he  has  collected.   Whereas 
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your  orators  charge  that  the  said  confederate  M.  L.,  after  paying  himself 
the  said  debt  and  expenses  hereinbefore  mentioned,  is  bound  from  time  to 
time  to  divide  such  sums  of  money  as  he  has  collected  or  shall  collect 
equally  between  the  creditors  of  the  said  J.  S.,  who  are  parties  to  the  said 
indenture,  but  the  said  confederate  M.  L.  refuses  so  to  do,  or  to  permit  your 
orators  to  see  the  said  policy  on  the  said  goods,  or  in  any  manner  to  account 
for  what  he  has  collected  or  might  have  collected  and  received  by  virtue  of 
said  indenture.  All  which  actings,  &c.  {^Seeform  No,  31,/y.  1902.]  And 
that  the  said  defendant  M.  L.  may  be  decreed  by  this  honorable  Court 
(after  paying  himself  his  said  debt  of  $  5,970,  and  his  other  expenses)  to 
account  with  your  orators  and  the  other  creditors  of  the  said  J.  S^  parties 
to  the  said  indenture,  who  shall  come  in  and  contribute  to  the  expense  of 
this  suit,  for  all  sum  and  sums  of  money  received  by  him  from  time  to  tune 
by  virtue  of  the  siud  indenture.  And  if  it  shall  appear  that  the  said  de- 
fendant M.  L.,  as  the  agent  of  the  said  J.  S.,  has  neglected  to  obey  the 
directions  given  him  by  the  said  J.  S.  in  regard  to  the  making  of  the  said 
insurance  of  $  5,000  on  the  goods  of  the  said  J.  S.,  on  board  of  the  said 
ship  the  G.  M.,  from  D.  to  L.,  then  that  he  may  be  decreed  to  be  liable  to 
your  orators  and  the  rest  of  the  creditors  of  the  said  J.  S.,  parties  to  the 
said  indenture,  for  the  same,  and  that  the  said  defendant  M.  L.  may  be  also 
decreed  to  account  for  the  value  of  the  quantity  of  saunders-wood  and 
fustic  so  possessed  by  him  as  aforesaid  under  the  said  deed  of  trust,  and 
that  the  said  defendant  M.  L.  may  be  decreed  to  pay  to  your  orators  and 
the  rest  of  the  creditors  of  the  said  J.  S.,  parties  to  the  said  indenture,  an 
equal  dividend  in  proportion  to  their  respective  debts,  of  all  and  every  the 
sum  and  sums  of  money  which  the  said  M.  L.  has  received,  or  which  might 
have  been  received  by  him  by  virtue  of  the  said  indenture,  as  well  as  of 
such  sum  or  sums  of  money  as  the  said  M.  L.  is  becom^  liable  to  pay  by 
reason  of  his  said  neglect  of  the  orders  of  the  said  confederate  J.  S^  re- 
specting the  said  insurance  of  $  5,000  on  the  said  goods. 

And  that  the  said  M.  L.  may  be  removed  from  being  the  trustee  under 
the  said  trust  deed,  and  that  some  other  trustee  may  be  appointed  under  the 
direction  and  decree  of  this  honorable  Court.  [And  for  further  relief  see 
form  No.  33,  p.  1904.]     May  it  please,  &c     [See  form  No.  3S,p.  1906.] 

Pray  subpcena  ctgainst 

M.  L,  &  J.  S. 
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29.   Creditors'  Bill  against  a  corporation  and  its  stockholders,  stating  the 
grounds  on  which  they  are  liable  under  the  Statutes  of  Massachusetts, 


ss. 


To  the  Honorable,  the  Justices  of  the  Supreme  Judicial  Court,  next  to  be 
holden  at  Boston,  within  and  for  the  County  of  Suffolk,  on  the  first 
Tuesday  df  April  next. 

Humbly  complaining,  show  your  orators,  the  Essex  Company,  a  corpora- 
tion duly  established  under  the  laws  of  this  Commonwealth,  having  its  place 
of  business  at  L.,  in  the  County  of  E.,  on  behalf  of  themselves  and  all  the 
other  unsatisfied  creditors  of  the  defendant '  corporation  hereinafter  named, 
who  shall  come  in  and  contribute  to  the  expenses  of  this  suit,  that  by  an  act 
of  the  Legislature  of  this  Coomionwealth,  approved  the  twenty-sixth  day  of 
March,  in  the  year  eighteen  hundred  and  fifty-two,  J.  W.  E.,  and  others, 
with  their  associates,  were  authorized  to  organize  a  corporation  by  the  name 
of  the  Lawrence  Machine  Shop,  for  the  purpose  of  manufacturing  ma- 
chinery in  said  L.,  with  a  capital  stock  not  exceeding  seven  hundred  and 

fifty  thousand  dollars ;  that  thereupon  on  the  day  of ,  under 

and  by  virtue  of  said  act,  the  said  Lawrence  Machine  Shop  was  duly  or- 
ganized, and  then  became  and  was  a  manufacturing  corporation  under  the 
laws  of  this  Commonwealth,  having  its  works  established  at  L.  afore- 
said. 

And  your  orators  further  show,  that  the  capital  stock  of  said  corporation 
was  fixed  and  limited  by  said  corporation  at  seven  hundred  and  fiflty  thou- 
sand dollars ;  and  that  on  the  twenty-seventh  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-three,  and  before  the  whole  amount  of  the  capi- 
tal stock  fixed  and  limited  by  said  corporation  had  been  fully  paid  in,  and 
before  any  certificate  thereof  had  been  made  and  recorded  as  prescribed 
by  law,  the  said  Lawrence  Machine  Shop,  by  G.  McE.,  its  treasurer  duly 
authorized  thereto,  made  and  delivered  to  your  orators  three  several  prom- 
issory notes  in  writing,  dated  the  said  twenty-seventh  day  of  January,  one 
for  the  sum  of  fifty  thousand  dollars,  the  other  two  for  fifteen  thousand 
dollars  each,  and  thereby,  for  value  received,  promised  your  orators  to  pay 
to  them  or  their  order  the  amount  of  said  notes,  to  wit,  eighty  thousand 
dollars,  on  the  fifteenth  day  of  January,  in  the  year  eighteen  hundred  and 
fifty-eight,  with  interest  from  the  fifteenth  day  of  January,  of  the  year 
eighteen  hundred  and  fifty-three,  copies  of  which  notes,  with  the  indorse- 
ments thereon,  are  set  out  in  the  copy  of  judgment  hereto  annexed. 

And  your  orators  further  show,  that,  at  the  time  the  said  Lawrence  Ma- 
chine Shop  made  and  delivered  said  notes  to  your  orators,  and  from  the 
time  of  its  incorporation  and  organization  until  the  twenty-first  day  of 
February,  in  the  year  eighteen  hundred  and  fifty-seven,  the  said  Lawrence 
Machine  Shop  had  not  given  notice  annually  as  required  by  the  laws  of 

VOL.  III.  164 
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this  Commonwealth,  in  some  newspaper  printed  in  the  county  where  the 
works  of  said  corporation  were  established,  to  wit,  the  county  of  E.,  or  in 
any  newspaper  printed  in  any  other  county,  of  the  amount  of  all  assess- 
ments Yoted  by  the  corporation  and  actually  paid  in  ;  nor  had  it  given  no- 
tice in  any  newspaper  of  the  amount  of  all  existing  debts  due  from  said 
corporation. 

And  your  orators  further  show,  that  from  the  time  of  the  incorporation 
and  organization  of  said  Lawrence  Machine  Shop  to  the  time  said  corpora- 
tion made  and  delivered  said  notes  to  your  orators,  and  for  a  long  time 
thereafter,  the  capital  stock  fixed  and  limited  by  said  corporation  as  afore- 
said, had  not  been  fully  paid  in  ;  nor  has  there,  from  the  time  of  its  organ- 
ization to  the  present  time,  been  any  certificate  of  the  payment  of  said 
capital  stock  made  and  recorded  by  said  corporation,  as  by  law  provided. 

And  your  orators  further  show  that  on,  to  wit,  the  fourth  day  of  August, 
in  the  year  eighteen  hundred  and  sixty-two,  they  commenced  a  suit  against 
the  said  Lawrence  Machine  Shop  upon  the  aforesaid  notes,,  returnable  to 

the Court,  then  next  to  be  holden  at  N.,  within  and  for  the  said  county 

of  E.,  on  the  first  Monday  of  September,  in  the  year  eighteen  hundred  and 
sixty-two,  and  duly  entered  said  suit  in  said  Court,  and  there  prosecuted 
the  same  to  judgment.  And  at  said  term  of  the  said  Court,  on,  to  wit,  the 
twenty-first  day  of  October,  in  the  year  eighteen  hundred  and  sixty-two,  by 

consideration  of  the  Justice  of  said ■■  Court,  judgment  was  rendered  in 

said  suit  against  said  Lawrence  Machine  Shop  in  favor  of  your  orators  for 
the  sum  of  thirty-seven  thousand  seven  hundred  and  forty-seven  dollars 
and  sixty-two  cents  debt,  and  fifteen  dollars  and  eighty-nine  cents  costs  of 

suit;  and  execution  was  thereupon  issued  by  said Court  on,  to  wit,  the 

twenty-fifth  day  of  said  October,  against  said  Lawrence  Machine  Shop  in 
favor  of  your  orators  for  the  said  sum  of  thirty-seven  thousand  seven  hun- 
dred and  forty-seven  dollars  and  sixty-two  cents  debt,  and  fifteen  dollars 
and  eighty-nine  cents,  costs  of  suit ;  copies  of  which  judgment,  execution, 
and  officer's  return  upon  said  execution  are  hereto  annexed. 

And  your  orators  further  show,  that  on,  to  wit,  the  sfud  twenty-fifth  day 
of  October,  A.  D.  1862,  the  day  of  issuing  said  execution,  they  placed  for 
collection  said  execution  in  the  hands  of  one  A.  F.  N.,  a  Deputy  Sheriflf^ 
qualified  to  collect,  serve,  and  return  said  execution.  And  the  said  Deputy 
Sheriff  on,  to  wit,  the  third  day  of  November,  A.  D.  1862,  made  demand 
upon  the  said  Lawrence  Machine  Shop  for  the  payment  of  the  amount  due 
to  your  orators ;  and  for  which  judgment  and  execution  had  been  rendered 
and  issued  in  said  suit  as  aforesaid. 

And  your  orators  show  that  the  Lawrence  Machine  Shop  did  neglect, 
for  the  space  of  thirty  days  after  said  demand  by  said  Deputy  Sherifif, 
holding  said  execution,  to  exhibit  to  said  Deputy  Sheriff  real  or  personal 
estate  belonging  to  said  corporation,  subject  to  be  taken  on  execution,  suffi- 
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cient  to  satisfy  said  execution  or  any  part  thereof.  And  the  said  corpora- 
tion has  never  exhibited  to  said  Deputy  Sheriff  any  estate,  real  or  personal, 
from  which  he  might  satisfy  said  execution  in  whole  or  in  part ;  and  the 
said  corporation  has  ever  since  neglected  and  refused  to  pay  the  same  or  any 
part  thereof;  and  the  said  Deputy  Sheriff  duly  returned  said  execution 

into  the  Clerk's  office  of  said Court,  at  S.,  in  said  county  of  E.,  in  no 

part  satisfied ;  and  there  is  now  due  to  your  orators  upon  said  judgment, 
rendered  upon  said  notes,  the  said  sum  of  thirty-seven  thousand  seven  hun- 
dred and  forty-seven  dollars  and  sixty-two  cents  debt,  and  fifteen  dollars 
and  eighty-nine  cents,  costs  of  suit,  making  in  all  thirty-seven  thousand 
seven  hundred  and  sixty-three  dollars  and  fifly-one  cents,  with  interest 
from  the  said  twenty-first  day  of  October,  A.  D.  1862,  the  day  of  the  date 
of  said  judgment 

And  your  orators  further  show  that,  at  the  time  when  said  judgment 
debt  was  contracted,  on,  to  wit,  the  twenty-seventh  day  of  January,  in  the 
year  eighteen  hundred  and  fifly-three,  the  day  of  the  date  of  said  notes,  and 
during  the  time  from  and  after  the  said  twenty-seventh  day  of  January,  A.  D. 
1853,  and  before  the  capital  stock  of  said  corporation,  fixed  and  limited  as 
aforesaid,  was  fully  paid  in,  and  before  any  certificate  that  said  capital  stock 
bad  been  paid  in,  was  made  and  recorded,  as  by  law  required,  and  from  and 
afler  the  said  twenty-seventh  day  of  January,  A.  D.  1853,  and  before  any 
notice  of  the  assessments,  voted  by  said  corporation  and  actually  paid  in, 
had  been  given,  in  any  newspaper  printed  in  said  county  of  E.,  or  printed 
in  any  other  county ;  and  from  and  afler  said  twenty-seventh  day  of  Janu- 
ary, A.  D.  1853,  and  before  any  notice  of  the  amount  of  all  existing  debts 
due  from  said  corporation  had  been  given  in  any  such  newspaper,  as  by  law 
required,  and  at  the  time  when  your  orators  commenced  their  suit  aforesaid 
against  the  said  Lawrence  Machine  Shop,  and  in  which  judgment  aforesaid 
was  rendered,  the  following  named  persons  became,  and  were  stockholders 
in  the  said  Lawrence  Machine  Shop,  each  holding  stock  therein  of  the 
amount  and  number  of  shares  set  against  their  respective  names :  — 

T.  A.,  of  L.,  County  of  M.,  holder  of shares,  par  value    $ 

E.  B.,  of  B.,  County  of  S.,  holder  of shares,  par  value     $ 

&c.,  &c« 

Wherefore  your  orators,  in  behalf  of  themselves  and  the  aforesaid  other 
creditors  of  the  said  Lawrence  Machine  Shop,  bring  the  foregoing  bill 
against  said  Lawrence  Machine  Shop,  and  the  aforesaid  stockholders 
therein,  and  pray  that  the  aforesaid  stockholders  may  be  ordered  and 
decreed  to  pay  to  your  orators  the  amount  due  them  as  aforesaid,  as  fixed 
and  determined  by  the  judgment  aforesaid,  with  interest  from  the  date  of 
said  judgment,  and  to  pay  such  other  creditors  of  the  said  corporation  as 
may  become  parties  to  this  bill  such  sums  as  may  be  found  due  to  said 
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creditors ;  and  that  the  amount  of  the  debt  due  as  aforesaid  to  your  ora- 
tors from  said  Lawrence  Machine  Shop,  and  such  as  may  be  found  due  to 
such  other  creditors  as  may  become  parties  hereto,  may  be  assessed  upon 
said  stockholders  as  law  and  equity  may  require. 

And  that  your  orators  may  have  such  orders,  decrees,  and  process  as  may 
be  necessary  to  enforce  the  payment  of  such  sums  as  may  be  assessed  upon 
said  stockholders,  and  may  have  such  ftuther  and  other  relief  in  the  prem- 
ises as  the  nature  and  circumstances  of  the  case  may  require  and  as  shall 
seem  meet  unto  this  honorable  Court ; 

May  it  please  your  honors  to  grant  unto  your  orators  a  writ  of  subpoena 
to  be  directed  to  the  said  Lawrence  Machine  Shop,  and  the  said  stock- 
holders in  this  bill  named,  thereby  commanding  them,  at  a  certain  day,  and 
under  certain  penalties  therein  expressed,  personally  to  appear  before  this 
honorable  Court,  and  then  and  there  full,  true,  direct,  and  perfect  answers 
make  to  ail  and  singular  the  premises :  and  further,  to  stand  to,  perform, 
and  abide  such  further  orders,  directions,  and  decrees  therein  as  to  this 
honorable  Court  shall  seem  meet 

The  Essex  Company,  hy  its  Treasurer. 

\jm    0«     0« 

D.  S.,  Jun. 

J*  «!•  »• 

Solicitors  and  of  Counsel 
[A  demurrer  to  this  bill  was  overruled  by  the  S.  J.  Court  of  Mass.] 


30.  BiB  by  a  creditor  against  a  foreign  debtor j  being  an  insurance  company^ 
and  their  agent  having  property  in  his  hands  within  the  State^  to  com^ 
pel  the  applieoHony  in  payment  of  the  debt^  of  such  property ^  not  being 
of  a  nature  to  be  attached  at  law  under  the  statutes  of  MassaekusetU. 

The  bill  of  complaint  of  D.  S.  of  N.,  in  the  county  of  E.,  plaintiff 
against  the  Columbia  Insurance  Company  of  C,  in  the  State  of  S.  C,  and 
H.  E.  of  B.,  in  the  county  of  S.,  and  State  of  Massachusetts,  defendants. 

Your  orator  humbly  complaining  shows  unto  your  honors,  that  the  Co- 
lumbia Insurance  Company  of  C,  in  the  State  of  S.  C,  is  a  foreign  Insur- 
ance Company,  established  by  the  laws  of  the  State  of  S.  C,  and  that  the 
said  company,  at  and  prior  to  date  of  the  policies  hereinafter  mentioned, 
transacted,  and  ever  since  has  transacted  in  this  Commonwealth  the  busi- 
ness of  an  insurance  company  under  and  by  virtue  of  the  laws  of  this 
Commonwealth  in  that  behalf  made,  and  that  at  the  periods  and  during  all 
the  time  aforesaid,  H.  E.  of  B.,  in  the  county  of  S.,  was  and  still  is  the 
general  agent  of  the  said  company  for  the  State  of  Massachusetts,  appointed 
by  said  company  as  such,  in  pursuance  of  the  statute  in  that  behalf 
made. 
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Your  orator  further  shows,  that  on  the  19th  day  of  September,  A.  D. 
1854,  the  said  Columbia  Insurance  Company  by  their  policy  of  insurance, 
duly  executed  and  issued  to  the  plaintiff  on  said  day  at  B.  aforesaid,  caused 

him  to  be  insured  against  the  perils  of  the  sea  $ on  the  outfits  and 

$  — -  on  catchings  on  board  the  schooner  A.,  at  and  from  the  coast  of  L., 
commencing  the  risk  on  the  9th  day  of  August,  1854,  at  noon,  on  a  fishing 
cruise,  as  will  more  fully  appear  by  a  copy  of  said  policy  of  insurance  here- 
unto annexed,  marked  A.,  which  the  plaintiff  prays  may  be  taken  as  a  part 
of  his  bill. 

And  your  orator  further  shows  that  he  is  informed  and  believes,  and 
therefore  avers,  that  within  the  period  named,  on  the  twenty-first  day  of 
August,  A.  D.  1854,  and  while  said  vessel  was  on  the  fishing  cruise  men- 
tioned in  said  policy,  there  happened  by  reason  of  the  perils  insured  against 
in  said  policy  to  the  plaintiff,  a  general  average  loss  on  said  outfits  and 

catchings,  to  the  amount  of  $ ,  and  a  partial  loss  on  the  same  to  the 

amount  of  $ ,  and  that  due  notice  and  proof  of  said  loss  were  made 

without  delay  by  the  plaintiff  to  said  Insurance  Company,  namely,  on  the 
ninth  day  of  October,  A.  D.  1854 ;  —  and  thereupon  it  became  and  was 
the  duty  of  the  said  Insurance  Company  to  pay  the  plaintiff  the  amount  of 
said  loss  in  sixty  days  from  said  notice  and  proof  of  loss ;  but  they  have 
never  paid  the  same  nor  any  part  thereof,  except  the  sum  of  $ ,  al- 
though sixty  days  have  more  than  elapsed.  [7^  bill  goes  on  to^  state 
another  poUcy  of  insurance  and  loss  under  it,  and  neglect  hy  said  Company 
to  pay,  and  proceeds  as  follows.'] 

And  your  orator  further  shows,  that  the  said  Columbian  Insurance  Com- 
pany has  not  neglected  or  refused  to  pay  the  claims  of  your  orator  as 
aforesaid,  by  reason  of  any  denial  of  the  validity  of  the  same,  for  on  the 
contrary,  the  plaintiff,  upon  his  personal  knowledge,  avers  that  said  Insur- 
ance Company  admits  the  justness  and  validity  of  said  claims. 

And  so  your  orator  avers,  that  at  and  before  the  filing  of  this  bill  of 
complaint,  and  at  and  before  the  issuing  of  the  writ  hereinafter  mentioned, 
'  he  was,  and  now  is,  a  creditor  of  the  said  Columbia  Insurance  Company  to 
a  very  large  amount,  namely,  the  sum  of  seven  thousand  dollars. 

And  your  orator  further  shows,  that  heretofore,  to  wit,  on  the  20th  day  of 
January,  A.  D.  1855,  he  commenced  an  action  at  law  against  the  said 
Columbian  Insurance  Company  to  recover  the  amounts  due  him  on  the 
policies  of  insurance  aforesaid,  at  the  next  May  Term  of  our  Supreme 
Judicial  Court  for  the  County  of  E.,  and  that  on  the  same  day  he  deUvered 
the  writ  in  said  action  to  a  proper  officer  for  service,  with  directions  to 
attach  the  property  of  said  Insurance  Company  if  any  such  could  be  found, 
and  the  said  officer  has  returned  on  said  writ,  that  afler  diligent  search  he 
could  find  no  property  of  the  said  Insurance  Company  which  was  by  law 
attachable,  as  will  more  fully  appear  from  a  copy  of  said  writ  with  the  re- 
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torn  thereon  herennto  annexed,  and  to  which  the  plaintiff  craves  leave  to 
refer  as  a  part  of  his  bilL 

And  ^oar  orator  farther  shows,  that  daring  a  long  period  previoas  to  the 
commencement  of  said  action  at  law  and  the  filing  of  this  bill  of  complaint, 
he  has  made  diligent  inqairies  to  ascertain  whether  the  said  Columbia 
Insurance  Company  had  or  has  anj  property  within  this  Commonwealth 
which  can  be  come  at  to  be  attached  or  taken  on  execution,  and  he  has 
never  ascertained  or  discovered  that  there  was  any  such  property,  but  is 
informed  and  believes  that  there  is  not,  and  upon  his  information  and  belief, 
he  avers,  that  at  and  before  the  commencement  of  his  said  suit  at  law,  and 
the  filing  of  this  bill  of  complaint,  there  was  no  property  of  said  Colum- 
bia Insurance  Company  within  this  Commonwealth  which  could  be  come 
at  to  be  attached  or  taken  on  execution. 

And  your  orator  further  shows,  that  he  is  informed  and  believes,  and 
therefore  avers,  that  there  is  a  large  amount  of  valuable  property  of  the 
said  Columbia  Insurance  Company  now  within  this  Conmionwealth  in  the 
hands  and  possession  of  the  said  H.  E.,  the  general  agent  of  the  said  Com- 
pany as  aforesaid,  but  which  cannot  be  come  at  to  be  attached  or  taken  on 
execution  in  a  suit  at  law  against  the  said  Insurance  Company ;  and  that 
said  property  consists  chiefiy,  if  not  wholly,  of  promissory  notes  which  the 
said  H.  E.  now  holds,  as  the  agent  of  the  said  Insurance  Company,  and 
which  have  been  given  in  payment  for  the  premiums  on  policies  heretofore 
issued  by  the  said  Insurance  Company  within  this  Commonwealth,  and 
that  a  very  large  sum  of  money  is  due  to  the  said  Company,  and  is  collect- 
able on  said  notes,  and  that  the  plaintiff  is  informed  and  believes  that  said 
sum  exceeds  the  sum  of  fifty  thousand  dollars,  but  the  plaintiff  is  unable  to 
state  more  definitely  the  amount  of  said  notes,  or  to  give  a  fuller  descrip- 
tion of  the  same,  because  he  has  had  no  opportunity  to  see  said  notes,  and 
has  been  unable  to  procure  a  list  of  the  same,  although  he  has  requested 
H.  E.  to  furnish  him  with  one. 

And  your  orator  further  shows,  that  the  said  H.  E.  is  liable  at  any  time 
to  pass  said  notes  out  of  his  own  hands  and  control  into  the  control  and 
possession  of  other  agents  and  officers  of  said  Lisurance  Company  not  re- 
siding within  this  Commonwealth,  and  beyond  the  reach  of  the  process  and 
jurisdiction  of  this  honorable  Court 

And  your  orator  further  shows,  that  in  justice  and  equity,  and  especially 
by  virtue  of  the  206th  Chapter  of  the  Acts  of  1851,  entitled  ^  An  Act  to 
provide  for  further  remedy  for  creditors,"  your  orator  is  entitled  to  have 
the  property  of  the  Columbia  Insurance  Company  aforesaid  now  in  the 
hands  of  the  said  H.  E.  as  aforesaid  applied  to  the  payment  of  the  debt 
now  due  and  payable  from  the  said  Insurance  Company  to  him  as  afore- 
said, and  that  he  is  entitled  to  the  aid  of  this  honorable  Court  as  a  Orart 
of  Equity  in  that  behalf. 
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Wherefore  the  plaintiff  prays  that  the  said  H.  E.  may  be  enjoined  from 
passing  the  said  property  of  the  Columbia  Insurance  Company  now  in  his 
possession,  into  the  possession  of  said  Insurance  Company,  or  of  any  agent  or 
officer  thereof,  without  the  order  and  direction  of  this  honorable  Court,  and 
that  the  said  H.  £.  may  discover  under  oath  what  promissory  notes  and  other 
property  of  the  said  Insurance  Company  may  now  be  in  his  possession  or 
under  his  control,  and  that  he  may  be  required  to  deliver  up  the  same  into 
the  custody  of  this  honorable  Court,  and  that  the  amount  of  the  debts  due 
from  the  said  Insurance  Company  to  the  plaintiff  on  said  policies  of  insur- 
ance may  be  fixed  and  determined,  and  that  so  much  of  the  property  of 
said  Insurance  Company  now  in  the  hands  of  the  said  H.  E.  as  may  be 
necessary  for  that  purpose  may  be  applied  for  the  payment  of  the  debt  due 
to  the  plaintiff  from  said  Insurance  Company  as  aforesaid,  and  to  grant  the 
plaintiff  such  other  and  further  relief  as  to  justice  and  equity  may  appertain. 

To  this  end  may  it  please  your  honors  to  grant  unto  your  orator  not  only 
your  writ  of  injunction  to  be  directed  to  the  said  H.  E.,  and  said  Company 
restraining  him  from  putting  away  said  promissory  notes  and  other  prop- 
erty, and  directing  him  to  place  the  same  in  the  custody  of  such  person  or 
persons  as  your  honors  may  appoint,  but  also,  &c.  [^Prayer  for  suhpcena 
againtt  said  H.  E.  and  the  Columbia  Luurance  Company.'] 

{Jurat)  D.  S. 

[Silloway  v.  Columbia  Ins.  Co.  8  Gray,  199.] 


Section  IX. 

BiU  respecting  the  Excessive  Use  of  a  Right. 

31.  BiU  for  an  account  and  injunction,  where  a  trespass  had  been  com- 
mitted,  by  exceeding  a  limited  right  to  enter  and  take  stone  from  a 
quarry,  such  trespass  being  a  destruction  of  the  inheritance. 

To  &c 

Your  orator  A.  B.,  of  &c  That  your  orator  now  is,  and  for  several 
years  past  has  been,  seized  in  fee  simple  of  and  in  certain  lands  and  hered- 
itaments, situate  at  C,  in  the  county  of  D. ;  and  in  the  said  estate,  at  a  cer- 
tain place  called  E.,  there  is,  and  for  a  considerable  time  past  has  been,  a 
stone  quarry,  whence  stone,  for  various  purposes,  of  considerable  value, 
has  from  time  to  time  been  obtained ;  and  that  L.  M.,  of  &c.,  (the  defend- 
ant hereinafter  named,)  is  also  seized  in  fee  simple,  of  and  in  certain  mes- 
suages, lands,  and  hereditaments,  and  among  others,  of  and  in  a  certain 
farm  called  N.  Farm,  now  in  his  own  occupation,  adjoining  and  contiguous 
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to  jour  orator's  said  estate  at  C.  aforesaid,  and  also  to  the  said  stone 
qnarrj ;  and  the  said  L.  M^  as  owner  or  occupier  of  the  said  fium,  called 
N.  Farm,  was  and  is  entitled  to  enter  into  the  said  quarry  at  E.  aforesaid, 
and  take  thence  stone  for  building  and  other  purposes,  for  that  part  of  his 
estate  called  N.  Farm  aforesaid,  but  for  no  other  part  of  his  said  estate ; 
but  the  said  L.  M.,  notwithstanding  his  right  was  so  limited  as  aforesaid, 
has  taken  a  considerable  quantity  of  stone  from  the  said  quarry,  for 
the  purpose  of  using  it  on  other  parts  of  the  said  estate.  And  your  orator 
further  showeth  unto  your  honors,  that  your  orator  has  frequently  of  late, 
by  himself  and  otherwise,  applied  to  the  said  L.  M.,  and  requested  him  to 
account  for  so  much  stone  as  has  been  so  taken  and  used  or  intended  to  be 
used,  on  any  part  of  his  said  estate,  other  than  N.  Farm  aforesmd,  and  to 
make  to  your  orator  a  reasonable  satisfaction  for  the  same,  and  to  desist  in 
future  from  taking  any  stone  from  the  said  quarry,  except  for  N.  Farm 
aforesaid,  without  your  orator's  permission,  which  your  orator  hoped  the 
said  L.  M.  would  have  done.  But  now  so  it  is,  may  it  please  your 
honors,  the  said  L.  M.,  &c.,  refuses  to  comply  with  such  requests,  and 
threatens  and  intends  to  get,  take,  and  carry  away  great  quantities  of  stone 
from  the  said  quarry,  to  be  used  upon  other  parts  of  his  said  estate  as  well 
as  N.  Farm  aforesaid ;  and  he  pretends  that  he  is  entitled  so  to  do,  and 
that  his  said  privilege  extends  to  the  whole  of  his  said  estate.  Whereas 
your  orator  charges,  that  such  privilege  is  expressly  limited  and  confined 
to  N.  Farm  aforesaid,  and  that  in  case  the  said  L.  M.  shall  persist  in  his 
said  intention,  he  will  occasion  irreparable  damage  and  injury  to  your  ora- 
tor and  to  his  said  estate.  And  if  the  said  L.  M.  shall  pretend  that  the 
said  privilege  extends  to  any  other  part  of  his  said  estate  than  N.  Farm 
aforesaid,  then  that  he  may  discover  and  set  forth  in  what  manner  in  partic- 
ular he  makes  out  the  same.  And  that  the  said  L.  M.  may  make  a  full 
and  true  disclosure  and  discovery  of  and  concerning  the  several  matters 
aforesaid ;  and  that  he  may  also  discover  and  set  forth  what  quantity  of 
stone  has  been  taken  from  the  said  quarry,  and  used  and  applied  by  or 
for  him,  otherwise  than  in  and  upon  N.  Farm  aforesaid,  and  when  the 
same  and  every  part  thereof  was  taken,  and  how  used,  applied,  or  disposed 
of,  together  with  the  value  thereof,  and  of  every  part  thereof.  And  that 
an  account  may  be  taken,  by  and  under  the  decree  and  direction  of  this 
honorable  Court,  of  all  the  stone  taken  from  tlie  said  quarry  by  the  said 
L.  M.,  and  used,  or  intended  to  be  used,  or  disposed  of  by  him  otherwise 
than  in  and  upon  N.  Farm  aforesaid,  and  that  the  value  thereof  may  be  as- 
certained, and  the  said  L.  M.  decreed  to  pay  the  same  to  your  orator.  Add 
that  in  the  mean  time  the  said  L.  M.  and  his  agents  and  workmen,  may  be 
restrained,  by  the  order  and  injunction  of  this  honorable  Court,  from  get- 
ting, taking,  and  carrjring  away  any  stone  from  the  said  quarry,  except  for 
building  and  other  purposes  in  and  upon  N.  Farm  aforesaid.  [  General 
relief. "]    May  it  please,  &c. 
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Section  X. 

Bills  relating  to  Partnership  Matters. 

32.  Bill  by  one  partner  against  another  in  the  business  of  carpenters  and 
builders,  for  an  account  of  partnership  transactions,  the  defendant 
having  entered  into  various  speculations  without  the  consent  of  the 
plaintiff,  and  charged  the  loss  of  such  speculations  to  the  firm.  The 
defendant  having  also  hindered  the  plaintiff  from  attending  at  the 
place  of  business,  the  plaintiff  took  other  premises  and  carried  on 
business  in  the  partnership  name.  The  biU  also  prays  for  an  injunc- 
tion  to  restrain  the  defendant  from  receiving  the  partnership  moneys, 
and  for  a  receiver,  and  also  for  directions  as  to  the  future  management 
of  the  business. 

Humbly  complainiDg  showeth  unto  your  honors  your  orator  H.  B.  of  &c., 
carpenter  and  builder,  that  in  or  about  the  montih  of  &&,  your  orator  agreed 
with  W.  P.,  of  &C.,  carpenter  and  builder,  the  defendant  hereinafter  named, 
to  become  a  partner  with  him  in  his  said  trade  and  business,  and  thereupon 

a  certain  indenture  of  two  parts  bearing  date  on  the day  of  &C.,  was 

made  and  executed  by  and  between  your  orator  and  the  said  W.  P.,  which 
among  other  things  therein  contained  was  as  follows,  viz.  [stating  the  deed."] 
And  your  orator  further  showeth  that  the  said  partnership  trade  and  busi- 
ness was  accordingly  entered  upon  and  carried  on  by  the  said  W.  P.  and 
your  orator  pursuant  to  the  proyisions  of  the  said  indenture,  and  the  same 
hath  ever  since  continued  and  now  co]\tinue8 ;  and  your  orator  hath  from 
time  to  time  in  all  things  duly  conformed  to  the  stipulations  and  agreements 
in  the  said  indenture  contained.  And  your  orator  further  showeth  that  the 
said  W.  P.  has  since  the  commencement  of  the  said  partnership  been  in  the 
habit  of  receiving  all  large  sums  of  money,  and  of  drawing  all  checks  and 
bills  of  exchange  on  the  partnership  account ;  but  the  said  W.  P.  has  not 
duly  and  regularly  entered  all  such  transactions  on  the  partnership  books 
of  account,  but  has  entered  therein  only  a  small  part  of  such  transactions, 
and  has  kept  your  orator  in  ignorance  thereto ;  and  the  said  W.  P.  has 
drawn  many  bills  and  given  many  acceptances  and  notes  in  the  name  of 
the  partnership  firm,  not  in  respect  of  the  partnership  concerns,  but  for  his 
own  private  purposes.  And  your  orator  further  showeth  that,  notwith- 
standing the  provision  in  the  said  partnership  articles  that  the  part- 
nership accounts  should  be  duly  stated  and  made  up  on  the day  of 

in  each  year,  yet  the  said  W.  P.  has  not  yet  stated  and  made  up  the 

partnership  accounts  to  the day  of although  he  has  been  repeat- 
edly applied  to  for  that  purpose.  And  your  orator  further  showeth  that 
after  the  formation  of  the  said  partnership,  the  said  W.  P.,  without  consulting 
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• 
or  oommanicating  with  jour  orator,  took  in  his  own  name  certain  ground 

and  premises  in ,  and  also  in ,  and  the  said  W.  P.  built  thereon, 

and  the  carpenters'  work  to  such  respective  buildings  was  done  by  the  part- 
nership workmen  and  fiom  the  partnership  stock,  but  all  other  workmen 
were  employed  thereon  by  the  said  W.  P.  without  any  communication  with 
your  orator.  And  your  orator  further  showeth  that  such  several  specula- 
tions having  proved  unprofitable,  and  a  considerable  loss  having  been  in- 
curred thereby,  the  said  W.  P.  has  lately  pretended  that  all  such  specula- 
tions were  entered  into  by  him  on  partnership  account,  and  that  your  orator 
is  to  bear  his  proportion  of  the  loss.   And  your  orator  further  showeth  that 

in  or  about  &c.,  the  said  W.  P.  took  a  lease  of  premises  in in  his  own 

name,  and  the  said  W.  P.  proceeded  to  build  a  house  thereon,  and  repre- 
sented to  your  orator  that  he  was  building  it  for  a  Mr.  R.,  and  the  carpen- 
ters' work  was  by  the  desire  of  the  said  W.  P.  at  first  entered  in  th^ 
partnership  books  to  Mr.  R.'s  account;  but  the  said  W.  P.  afterwards 
informed  your  orator  that  he  was  to  build  the  house  on  his  own  account, 
and  the  carpenters'  work  wa^  from  thence  considered  as  the  private  debt 
of  the  said  W.  P.    And  your  orator  further  showeth  that  the  expense  of 

building  the  said  house,  including  the  carpenters'  work,  amounted  to  $ ^ 

and  that  the  said  W.  P.  afterwards  sold  the  said  house  for  $ only,  and 

then  insisted  that  it  was  a  speculation  on  the  partnership  account,  and  that 
your  orator  should  bear  his  proportion  of  the  loss.  And  your  orator  further 

showeth  that  the  said  W.  P.,  in  the  beginning  of  the  year j  applied  to 

the  father  of  your  orator  for  a  loan  of  money,  alleging  the  trade  required 
more,  and  that  your  orator  had  not  a  sufficient  capital  in  the  trade.  And 
your  orator  further  showeth  that  your  orator's  father  upon  that  occasion 
referred  to  your  orator,  and  being  informed  of  the  reasons  which  yoar 
orator  had  to  complain  of  the  conduct  of  the  said  W.  P.,  refused  to  ad- 
vance any  further  sum  of  money,  and  thereupon  differences  and  disputes 
arising  between  the  said  W.  P.  and  your  orator,  the  said  W.  P.  proposed 
terms  for  the  dissolution  of  the  partnership  to  which  your  orator  acceded, 
but  the  said  W.  F.  afterwards  changed  his  terms,  and  your  orator  not  being 
able  to  come  to  any  agreement  in  that  behalf  with  the  said  W.  P.,  gave 
notice  to  the  said  W.  P.  that  all  treaty  for  a  dissolution  was  at  an  end. 
And  your  orator  further  showeth  that  your  orator  afterwards  continued  to 
give  his  attention  to  the  partnership  business  as  usual,  although  he  was 
upon  many  occasions  abused  and  insulted  by  the  said  W.  P.    And  your 

orator  further  showeth  that  on  the day  of your  orator  was  al 

the  partnership  counting-house  when  a  message  came  from  Mr. re- 
questing Messrs.  P.  and  B.  to  send  a  man  to  his  house  to  do  some  carpen- 
tering jobs,  and  your  orator  thereupon  directed  one  of  their  men  to  go 
accordingly ;  but  the  said  W.  P.  overhearing  what  passed  desired  their  fore- 
man P.  not  to  let  the  man  go,  and  your  orator  then  inquiring  of  the  said 
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W.  P.  what  he  meant  by  such  conduct,  the  said  W.  P.  answered  that  he 
did  not  choose  the  man  should  go,  and  that  your  orator  had  better  go  about 
his  business  and  not  come  there,  and  that  none  of  the  men  should  do  any- 
thing he  ordered  them  to  do,  and  the  said  W.  P.  added  some  terms  of  op- 
probrium and  abuse  of  your  orator ;  and  the  said  W.  P.  then  ordered  G., 
their  clerk,  to  keep  the  books  himself,  and  to  lock  up  the  safe  in  order  that 
your  orator  might  not  have  access  to  them ;  and  your  orator  having  a  pass 
key  to  the  lock  of  the  safe  door,  and  to  other  locks  on  the  partnership  prem- 
ises, the  said  W.  P.  caused  the  locks  to  be  changed.  And  your  orator 
further  showeth  that  being  compelled  by  such  conduct  on  the  part  of  the 
said  W.  P.  to  absent  himself  from  the  partnership  business,  your  orator 

forthwith  took  other  premises  in in  the  name  of  the  partnership  firm 

for  the  purpose  of  carrying  on  business  there  on  the  joint  account  of  the 
said  W.  P.  and  himself  pursuant  to  the  aforesaid  articles  of  partnership ; 
but  your  orator  at  the  same  time  considering  it  to  be  desirable  that  a  disso- 
lution of  the  partnership  should  be  effected,  if  it  could  be  done  upon  fair 
and  reasonable  terms,  the  solicitors  of  your  orator,  at  his  request,  on  or 
about  &;c^  wrote  and  sent  a  letter  to  the  said  W.  P.  in  the  words  and 
figures  or  to  the  purport  and  effect  following;  that  is  to  say, — Sir,  ^In  con- 
sequence "  &C. 

And  your  orator  further  showeth  that  the  said  W.  P.  hath  taken  no  no- 
tice of  the  said  letter,  nor  hath  since  in  any  manner  communicated  with 
your  orator,  and  your  orator  hath  from  thence  continued  to  carry  on  busi- 
ness in  the  partnership  name  and  on  the  partnership  account  in  the  said 

new  premises  in ,  but  hath  at  all  times  been  and  is  now  willing  and 

desirous  to  attend  to  the  partnership  business  if  requested  or  permitted  so 
to  do  by  the  said  W.  P. 

And  your  orator  humbly  insists  that  the  said  W.  P.  ought  to  come  to  an 
account  of  the  partnership  dealings  and  transactions  from  the  commence- 
ment thereof,  and  that  the  said  W.  P.  ought  to  be  restrained  by  the  injunc- 
tion of  this  honorable  Court  from  receiving  and  collecting  the  partnership 
debts  and  moneys  due  or  to  accrue  due ;  and  that  some  proper  person  ought 
to  be  appointed  by  this  honorable  Court  to  receive  and  collect  the  same ;  and 
that  proper  directions  ought  to  be  given  by  this  honorable  Court  for  the 
conduct  and  management  of  the  said  partnership  business  in  future  for  the 
joint  and  equal  benefit  of  the  said  W.  P.  and  your  orator.  To  the  end. 
ISeeform  No.  32,  p.  1902.] 

And  that  the  said  defendant  may  answer  the  premises  and  that  an  account 
may  be  taken  of  all  and  every  the  said  copartnership  dealings  and  trans- 
actions from  the  time  of  the  commencement  thereof;  and  also  an  account 
of  the  moneys  received  and  paid  by  your  orator  and  the  said  defendant 
respectively  in  regard  thereto,  your  orator  being  ready  and  wilUng,  and 
hereby  offering  to  account  for  the  partnership  dealings  and  transactions 


1968  APPENDIX. 

which  have  been  carried  on  bj  jour  orator  in  the  premises  in afore- 
said ;  and  that  said  defendant  maj  be  decreed  to  pay  to  yoar  orator  what 
upon  the  taking  of  the  said  accounts  shall  appear  to  be  due  to  hinu  And 
that  in  the  mean  time  the  said  defendant  W.  P.  may  be  restrained  by  the 
order  and  injunction  of  this  honorable  Court  from  collecting  or  receiving 
any  partoership  debts  or  other  moneys,  and  that  scHne  proper  person  may 
be  appointed  to  collect  and  receive  the  same ;  and  that  proper  directions 
may  be  given  for  the  conduct  and  management  of  the  said  partnership  busi- 
ness in  future,  for  the  joint  and  equal  benefit  of  your  orator  and  the  said 
W.  P.     [And  for  further  rdief  see  form  No.  38,  p.  1904] 


33.  BiU  for  a  dissolution  of  a  partnership  between  auctioneers^  and  for  cm 
injunction  to  restrain  one  of  the  defendants  from  collecting  debts. 

To&c 

Humbly  complaining  showeth  unto  your  honors,  the  plaintiff  P.  C.,  of 
&c.,  that  in  or  about  the  month  of ,  the  plaintiff  entered  into  an  agree- 
ment with  C.  B.,  of  <&c,  and  C.  F.,  of  iScc,  the  defendants  hereinafter 
named,  to  form  a  partnership  with  them  in  the  business  of  auctioneers  and 
appraisers,  which  agreement  was  reduced  into  writing,  and  signed  by  the 
plaintiff  and  the  said  defendants,  and  was  of  the  following  purport  and 
effect,  viz. :  {stating  the  same)  as  in  and  by  the  said  agreement,  reference 
being  thereto  had,  will  appear.  And  the  plaintiff  further  showeth  that  the 
said  copartnership  business  was  entered  upon,  and  hath  ever  since  con- 
tinued to  be  carried  on  by  the  plaintiff  and  the  said  defendants,  in  pnrsa- 
ance  of  and  under  the  aforesaid  agreement,  no  articles  or  other  instrument 
having  ever  been  prepared  and  executed  between  them.  And  the  plaintiff 
further  showeth  that  having  much  reason  to  be  dissatisfied  vrith  the  con- 
duct of  the  said  C.  B.,  and  being  desirous,  therefore,  to  dissolve  the  said 

partnership,  the  plaintiff,  on  or  about ,  caused  a  notice  in  writiiig, 

signed  by  the  plaintiff,  to  be  delivered  to  the  said  C.  B.  and  C  F.,  as  fol- 
lows, viz. :  ^  In  conformity,"  &c,  &C.,  as  in  and  by  such  written  notice,  now 
in  the  custody  or  power  of  the  said  defendants,  or  one  of  them,  when  pro- 
duced, will  appear.  And  the  plaintiff  further  showeth  that  the  said  C.  B. 
has  from  time  to  time,  since  the  commencement  of  the  said  partnership, 
applied  to  his  own  use  from  the  receipts  and  profits  of  the  said  business, 
very  large  sums  of  money,  greatly  exceeding  the  proportion  thereof  to 
which  he  was  entitled,  and  in  order  to  conceal  the  same,  the  said  C.  B^ 
who  has  always  had  the  management  of  the  said  copartnership  books,  has 
never  once  balanced  the  said  books.     And  the  plaintiff  further  showeth 

that,  having  in  the  beginning  of  the  year discovered  that  the  said  C. 

B.  was  greatly  indebted  to  the  said  copartnership,  by  reason  of  his  applica- 
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tion  of  the  partnership  moneys  to  his  own  use,  the  plaintiff,  in  order  to 
form  some  check  upon  the  conduct  of  the  said  C.  B.,  requested  that  he 
would  pay  all  copartnership  moneys  which  he  received  in  to  his  bankers, 
and  would  draw  for  such  sums  as  he  had  occasion  for ;  but  the  said  C.  B. 
has  wholly  disregarded  such  request,  and  has  continued  to  apply  the  part- 
nership moneys  received  by  him,  to  his  own  use,  without  paying  the  same 
in  to  the  bankers,  and  has  also  taken  to  his  own  use  moneys  received  by  the 
clerks,  and  has  by  such  means  greatly  increased  his  debt  to  the  partner- 
ship, without  affording  to  the  plaintiff  and  the  said  C.  F.  any  adequate 
means  of  ascertaining  the  true  state  of  his  accounts.  And  the  plaintiff  fur- 
ther showeth  that  he  has,  by  himself  and  his  agents,  from  time  to  time  ap- 
plied to  the  said  G.  B.,  and  has  requested  him  to  come  to  a  full  and  fair 
account  in  respect  of  the  said  copartnership  transactions,  with  which  just 
and  reasonable  requests  the  plaintiff  well  hoped  that  the  said  defendant 
would  have  complied,  as  in  justice  and  equity  he  ought  to  have  done. 
But  now  so  it  is,  <&c.,  the  said  defendant  C.  B.  absolutely  refuses  so  to 
do,  and  he  at  times  pretends  that  he  has  not  received  and  applied  to  his 
own  use  more  than  his  due  proportion  of  the  partnership  profits ;  whereas 
the  plaintiff  charges  the  contrary  thereof  to  be  truth,  and  so  it  would 
appear  if  the  said  C.  B.  would  set  forth  a  full  and  true  account  of  all  and 
every  his  receipts  and  payments  in  respect  of  the  said  partnership  transac- 
tions, and  of  the  gains  and  profits  which  have  been  made  in  each  year 
since  the  commencement  of  the  said  partnership.  And  the  plaintiff  charges 
that  the  said  C.  B.  has  in  fact  received  the  sum  of  $ and  upwards  be- 
yond his  own  proportion  of  the  partnership  profits,  and  that  he  is  neverthe- 
less proceeding  to  collect  in  the  partnership  debts  and  moneyt*,  where- 
by the  balance  due  from  him  will  be  increased  to  the  great  loss  and  injury 
of  the  plaintiff  and  the  said  C.  F.  And  the  plaintiff  charges  that  the  said 
C.  B.  ought  therefore  to  be  restrained  by  the  order  and  injunction  of  this 
honorable  Court  from  collecting  and  receiving  any  of  the  said  partnership 
debts  and  moneys.  And  the  plaintiff  charges  that  the  said  C.  F.  refuses 
to  join  the  plaintiff  in  this  suit.     All  which  actings,  &c 

And  that  the  said  defendants  may  answer  the  premises ;  and  that  the 
said  copartnership  may  be  declared  void,  and  that  an  account  may  be  taken 
of  all  and  every  the  said  partnership's  dealings  and  transactions  from  the 
time  of  the  commencement  thereof,  and  also  an  account  of  the  moneys  re- 
ceived and  paid  by  the  plaintiff  and  the  said  defendants  respectively  in  re- 
gard thereto  ;  and  that  the  said  defendants  may  be  decreed  to  pay  to  the 
plaintiff  what,  if  anything,  shall,  upon  the  taking  of  the  said  accounts, 
appear  to  be  due  to  him,  the  plaintiff  being  ready  and  willing,  and  hereby 
offering  to  pay  to  the  defendants  or  either  of  them  what,  if  anything,  shall, 
upon  the  taking  of  the  said  accounts,  appear  to  be  due  to  them  or  either  of 
them  from  the  plaintiff;  and  that  in  the  mean  time  the  said  defendant  C. 

VOL.   III.  165 
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B.  maj  be  restrained,  by  the  order  and  injunction  of  this  honorable  Court, 
from  collecting  or  receiving  the  partnership  debts  or  other  moneys.  [^And 
forjurther  relief,  SfcJ]     May  it  please,  &c. 

Pratf  subpoena  against  O.  J^.,  and 

Subpoena  and  injunction  against  C.  B, 


34.  Prayer  in  a  hill  seeking  an  account  of  partnership  deaUngs,  receiver 

and  injunction.     [^Modern  .English  Ibrm,"] 

1.  That  an  account  may  be  taken  by  and  under  the  decree  and  direction 
of  this  honorable  Court,  of  all  the  said  partnership  dealings  and  transac- 
tions between  the  plaintiff  and  the  defendant,  and  that  what  shall  appear 
thereon  to  be  due  from  the  defendant  may  be  decreed  to  be  paid  by  him. 

2.  That  a  proper  person  may  be  appointed  to  receive,  collect,  and  get  in 
all  the  outstanding  debts  and  moneys  due  to  or  on  account  of  the  said  part- 
nership business  or  concern,  and  also  to  take  possession  of  all  the  effects  and 
property  of  or  belonging  to  the  said  partnership. 

3.  That  the  defendant  may  be  ordered  to  deliver  up  to  such  person  all 
the  efifects  and  property  of  or  belonging  to  the  said  partnerahip  in  his 
possession  or  power,  and  also  all  books  of  account,  accounts,  receipts, 
vouchers  and  papers  of  or  belonging  to  the  said  partnership ;  and  that 
the  defendant  may  be  restrained,  by  the  order  and  injunction  of  this  hon- 
orable Court,  from  demanding,  receiving,  or  obtaining  possession  of  any 
debts,  moneys,  or  property  due  or  belonging  to  the  said  partnership  ;  aod 
also  from  in  any  manner  intermeddling  with  the  books,  papers,  bills,  or  ac- 
counts of  the  said  partnership ;  and  that  the  said  effects  and  property  of 
or  belonging  to  the  said  partnership  may  be  sold  and  converted  into  money 
by  and  under  the  direction  of  this  honorable  Court. 

4.  That  out  of  the  share  of  the  defendant  in  the  produce  thereof,  what 
shall  be  found  due  to  the  plaintiff  in  respect  of  the  moneys  of  the  partner- 
ship so  improperly  applied  by  the  defendant  as  aforesaid,  may  be  made 
good  to  the  plaintiff. 

5.  That  all  such  further  directions  as  may  be  necessary  may  be  given.^ 


35.  Prayer  of  a  bill  fled  after  a  dissolution  of  partnership  between  iron- 
mongers, the  defendants  having  agreed  to  exonerate  the  plaintiffs  from 

^  See  form  of  order  for  the  sale  of  partnership  property,  and  for  a  receiver,  in  Wilson  «. 
Greenwood,  1  Swanst.  483.  As  to  the  joint  and  separate  assets,  in  case  of  a  bankroptc  j 
or  death  of  one  of  two  partners,  see  Butchart  o.  Dresser,  4  De  G.,  M.  &  G.  542 ;  lUdg- 
way  V.  Clare,  19  Beav.  111.  And  as  to  appointing  a  receiver  at  the  instance  of  the  sol- 
vent partner  against  the  assignees  of  bankrupt  partner.  Freeland  v.  Stansfidd,  S  Sm. 
&  G.  479 ;  1  Jan.  N.  S.  8. 
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the  payment  of  the  debts, — the  pknintrffh  pray  that  an  account  may 
be  taken  of  the  debts  due  from  the  firm,  and  remaining  unpaid,  that 
the  defendants  may  be  declared  answerable  for  the  amount  thereof,  and 
that  the  plaintiffs  may  be  declared  to  have  a  lien  for  the  same  on  the 
partnership  Hock  and  premises,  and  if  necessary  for  a  sale  thereof,  in 
satisfaction  of  such  debts  ;  also,  for  an  injunction  to  restrain  the  de- 
fendants from  seUing  the  partnership  stock,  S^c,  and  that  a  covenant 
entered  into  by  the  plaintiffs,  restraining  them  from  carrying  on  the 
trade  within  forty  miles  may  be  reformed,  according  to  the  agreement 
of  the  parties. 

And  that  an  account  may  be  taken  of  all  and  every  the  debts  and  de- 
mands which  were  due  from  the  plaintiffs  and  the  said  P.  J.  B.  in  their 

partnership  firm  of ,  or  in  respect  thereof  at  the  time  of  executing  the 

said  indenture  of  the  day  of ,  and  which  have  not  been  paid 

and  satisfied  by  the  said  P.  J.  B.  on  the  said  other  defendants,  and  that  the 
said  several  defendants  may  be  declared  answerable  for  the  amount  of  what 
shall  be  found  due  on  such  account  And  that  it  may  also  be  declared  that 
the  plaintiffs  have  a  lien  to  the  amount  of  what  shall  be  found  due  on  such 
account  upon  the  partnership  stock,  premises,  debts,  and  effects,  which 
were  assigned  by  the  plaintiffs  to  the  said  P.  J.  B.  in  consideration. of  his 
engagement  to  exonerate  the  plaintiffs  from  the  payment  of  such  debts ;  and 
that,  if  necessary,  the  said  partnership  stock,  premises,  and  effects  may  be 
sold  and  applied  in  satisfaction  of  such  debts  under  the  decree  of  this  hon- 
orable Court,  and  that  all  proper  directions  may  be  given  in  that  behalf. 
And  that  the  defendants  may  in  the  mean  time  be  restrained,  by  the  injunc- 
tion of  this  honorable  Court,  from  selling,  assigning,  or  disposing  of  the 
said  partnership  stock,  premises,  and  effects,  and  that  the  said  covenant 

in  the  said  indenture  of  the day  of ,  whereby  the  plaintiffs  are 

restrained  from  engaging  in  or  carrying  on  any  part  or  branch  of  making 
or  manufacturing  iron  under  any  modification  whatsoever,  or  any  articles  or 

utensils  made  of  iron,  within  forty  statute  miles  of ,  may  be  refonned 

according  to  the  intent  and  agreement  of  the  partners  respecting  the  same 
as  aforesaid.     \^And  for  further  relief] 


36.  BiU  by  surviving  partner,  against  the  administrator,  widow,  and  heirs  of 
the  deceased  partner,  claiming  certain  real  estate  which  had  been  pur- 
chased with  funds  of  the  partnership,  as  partnership  property. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

M.  K.,  of  M.,  in  the  State  of  New  Hampshire,  and  a  citizen  of  said 
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New  Hampshire,  stonecatter,  brings  this  his  bill  agunst  T.  &,  of  C,  in 
the  county  of  M.  and  Commonwealth  of  Massachusetts,  merchant,  the  ad- 
ministrator of  the  goods  and  estate  of  O.  H^  late  of  said  C,  stonecutter, 
and  a  citizen  of  Massachusetts,  deceased;  N.  Hv  of  said  CL,  widow; 
H.  O.  H^  and  S.  S.  H.,  both  minors,  under  the  age  of  twenty-one  yean, 
residing  with  their  mother,  said  N.  H.,  at  said  C. ;  J.  F^  of  M^  in  said 
county  of  M.,  gentleman  ;  F.  P.,  of  B.,  in  the  county  of  S^  and  Common- 
wealth aforesaid,  clerk ;  and  £.  H.  D.,  of  said  C^  merchant ;  all  dtizena  of 
the  said  Commonwealth  of  IVIassachusetts. 

And  thereupon  your  orator  complains  and  says,  that  on  or  about  the 
22d  day  of  January,  A.  D.  1884,  one  O.  H.,  then  of  said  G^  but  now  de- 
ceased, and  your  orator,  entered  into  copartnership  together,  under  the  firm 
of  H.  &  K.,  as  stonecutters,  for  the  purpose  of  carrying  on  business  as 
dealers  and  workers  in  hammered  and  other  stone,  for  buildings  and  other 
purposes,  on  joint  account,  and  upon  an  equal  division  of  profits,  and  they 
then  contributed  the  sura  of  five  hundred  dollars  each,  to  form  a  capital  stock 
to  start  with,  and  they  continued  to  carry  on  business  together,  as  such 
general  partners,  at  said  C,  from  said  date  up  to  the  22d  day  of  Decem- 
ber, A.  D.  1841,  when  said  partnership  was  dissolved  by  the  death  of  said 
O.  H.,  as  hereinafter  stated; — that  in  the  course  of  their  partnership 
transactions  and  dealings,  previously  to  the  1st  day  of  January,  A.  D.  1839, 
your  orator  and  said  0.  H.,  as  such  partners,  became  possessed  of  and  owned 
divers  copartnership  property  and  assets,  consisting  of  stone,  tools,  notes, 
accounts,  five  eighth  parts  of  a  certain  sloop  or  vessel,  called  the  Almira, 
of  C,  a  certain  parcel  of  land  situate  on  the  easterly  side  of  C.  square,  in 
said  C,  bounded,  &c.,  [description  and  boundaries^  and  a  certain  parcel 
of  land  situate  in  C.  street,  in  the  city  of  B.,  bounded,  &c,  [descripUon 
and  boundaries^']  and  your  orator  further  shows,  that  both  said  parcels  of 
land  were  purchased  by  your  orator  and  said  0.  H.,  with  their  copartnership 
funds,  and  on  account  and  for  the  use  of  the  copartnership,  and  the  same 
were  originally  and  always  intended  by  your  orator  and  said  O.  H.  to  be 
held,  enjoyed,  and  managed  as  part  of  their  copartnership  stock ;  and  in  the 
rear  1837,  your  orator  and  said  O.  H.,  having  then  a  large  quantity  of 
building  granite  stone  on  hand  belonging  to  the  firm,  concluded,  upon  cod- 
sultation  together,  as  the  most  advantageous  way  of  using  said  stone,  for 
the  benefit  of  the  concern,  to  erect  a  granite  stone  building,  for  a  store  and 
ofiices,  upon  said  land  in  C.  square,  on  the  copartnership  account,  and  out 
of  the  copartnership  funds,  and  for  the  benefit  of  the  concern ;  and  they 
accordingly,  and  in  pursuance  of  said  determination,  did  thereupon  build 
said  building  on  said  land,  out  of  and  with  their  copartnership  funds  and 
property,  intending  the  same  to  constitute  a  part  of  their  joint  copartner- 
ship stock  and  property,  and  have  ever  since  held  and  enjoyed,  and  con- 
sidered, the  same  as  part  of  their  joint  copartnership  stock  and  property. 
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And  your  orator  further  shows,  that  on  the  first  day  of  January,  A.  D. 
1839,  your  orator  and  said  O.  H.,  upon  taking  an  account  of  their  copart- 
nership stock  and  property,  as  it  then  was,  being  the  original  stock  and  all 
accumulations  thereon,  estimated  and  set  down  the  same  as  follows,  to  wit : 
The  said  land  and  stone  building  on  the  easterly  side  of  C.  square,  at  six 
thousand  dollars ;  the  said  land  in  C.  street,  at  two  thousand  dollars ;  the 
said  sloop  Almira,  (or  their  interest  therein,)  at  one  thousand  dollars ;  stock 
and  tools  at  their  stone  yard,  at  twelve  hundred  dollars ;  cash  on  hand,  in- 
cluding notes  and  accounts  due  them,  at  sixteen  hundred  dollars ;  two  cer- 
tain notes  of  one  C.  E.,  at  two  hundred  and  seventy-two  dollars ;  —  in  all, 
the  sum  of  twelve  tliousand  and  seventy-two  dollars ;  and  the  same  real 
and  personal  estate  was  then  declared,  in  writing,-  by  said  O.  H.  and  your 
orator,  to  be  the  copartnership  stock  and  property  of  the  concern,  of  which 
said  O.  H.  and  your  orator  were  equal  owners,  share  and  share  alike. 

And  your  orator  further  shows,  that  the  said  O.  H.  had,  from  the  first, 
and  continued  until  at  or  about  the  time  of  his  death,  to  have  the  sole 
charge  and  management  of  all  the  financial  affairs  of  the  concern,  receiv- 
ing all  the  money,  and  making  all  the  payments,  keeping  the  books  and 
accounts,  and  having  charge  of  the  papers  of  the  firm,  and  the  general 
care  of  all  its  property  and  concerns,  except  as  to  the  stone  and  tools  in 
the  stone  yard,  and  the  care  and  management  of  the  work  there,  and  the 
execution  of  the  jobs  and  contracts  there,  which  had  been  undertaken  by 
the  firm,  to  which  department  your  orator  gave  his  entire  attention,  from 
the  commencement  of  the  partnership  until  its  dissolution ;  and  on\aid  1st 
day  of  January,  1839,  upon  the  occasion  of  the  taking  said  account  of  their 
partnership  property  and  affairs,  and  after  declaring  what  their  partnership 
stock  consisted  of,  as  above  stated,  and  upon  settling,  each  with  the  other, 
as  to  the  moneys  drawn  out  by  each  respectively,  for  their  own  use,  up  to 
said  date,  said  O.  U.  undertook  and  agreed,  in  writing,  under  his  hand  and 
seal,  with  your  orator,  that  he,  said  O.  H.,  would,  from  his  own  means,  and 
without  impairing  your  orator's  interest  in  said  copartnership  property 
above  specified,  pay  and.  discharge  all  debts  and  demands,  of  every  nature, 
then  due  and  owing  from  said  partnership,  when  the  same  became  payable, 
and  would  save  your  orator  harmless  from  all  such  debts  and  demands, 
excepting  that  any  contracts  for  work  and  materials,  or  any  other  thing 
connected  with  the  business  of  the  firm,  made  in  the  year  1838,  and  to  be 
performed  afler  said  first  day  of  January,  1839,  should  be  paid  or  dis- 
charged by  the  copartnership. 

And  your  orator  further  shows,  that  from  and  after  said  first  day  of  Jan- 
uary, 1839,  your  orator  and  said  O.  II.  continued  their  joint  business  as 
before,  with  their  said  capital  stock,  composed  of  and  consisting  in  said 
real  and  personal  estate  above  specified,  and  on  or  about  the  second  day  of 
February,  1840,  being  in  want  of  the  sum  of  S  1,500,  for  their  copariuer- 
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ship  uses  and  purposes,  they  borrowed  the  same  sum  apon  their  oopurtner- 
ship  account,  from  said  J.  F^  upon  a  mortgage  of  their  said  land  and 
baildiog  in  C.  square,  made  to  said  J.  F.,  as  guardian  of  one  N.  F.,  a 
minor,  to  secure  the  joint  and  several  note  of  jour  orator  and  said  O.  H^ 
of  that  date,  payable  in  three  years,  with  interest  semi-annually,  and  all 
the  money  so  borrowed  was  received  by  said  O.  H.,  on  account  of  the  firm, 
in  the  same  manner  as  all  other  funds  arising  from  their  copartnership 
business;  and' the  whole  semi-annual  interest,  which  became  payable  during 
said  0.  H/s  life,  on  stud  mortgage  note,  has  been  paid  by  him  out  of  the 
copartaership  funds,  and  charged  in  the  company's  books,  as  a  debt  of  the 
concern.  And  your  orator  has  been  informed  and  believes,  and  therefore 
states  the  fact  to  be,  that  said  J.  F.  has  transferred  and  assigned  said  note 
and  mortgage  to  said  F.  P.,  who  now  holds  the  same ;  but  when  said 
assignment  was  made,  or  for  what  consideration,  or  whether  the  same  mas 
absolute  or  conditional,  your  orator  is  no^  informed,  and  cannot  now  state. 

And  your  orator  further  shows,  that  said  O.  H^  as  the  managing  partner 
of  said  firm  of  H.  &  Eu,  between  the  said  first  day  of  January,  1839, 
and  the  22d  day  of  December,  1841,  received  and  had  on  the  said  firm's 
account,  and  to  their  use,  divers  copartnership  moneys,  to  the  amount  of 
$  48,400,  and  upwards,  as  near  as  your  orator  has  been  able  to  ascertain 
the  same,  and  during  the  same  time  paid  out,  in  payment  of  the  copartner- 
ship debts  and  liabilities  and  for  copartnership  purposes,  the  sum  of 
$37,361.09,  and  no  more,  as  near  as  your  orator  has  been  able  to  ascer- 
tain the  same ;  but  whether  any  part  of  said  last-named  sum,  and  if  any, 
how  much,  was  paid  out  by  said  O.  H.  to  discharge  debts  due  before  Janu- 
ary Ist,  1839,  which  said  O.  H.  was  bound  to  discharge  out  of  hb  own 
means,  your  orator  is  not  now  informed,  and  cannot  now  state  with  cer- 
tainty, except  as  to  two  small  debts,  amounting  together  to  $65,  which 
your  orator  has  been  obliged  to  pay  since  his  decease.  That  during  the 
same  time,  your  orator  received  and  drew  out  of  the  concern,  for  his  own 
use,  the  sum  of  $  1,422.98,  and  no  more,  the  same  being  handed  to  him, 
at  sundry  times,  by  said  O.  H.,  and  charged  to  your  orator  in  the  books, 
except  the  sum  of  $266,  which  does  not  appear  to  be  charged;  and  that  the 
residue  of  said  copartnership  moneys,  upwards  of  $  9,600,  so  received  by 
said  0.  II.,  remains  due  from  and  unaccounted  for  by  him  to  the  concern. 

And  your  orator  further  shows,  that  the  said  O.  H.  died  at  said  C,  on  the 
22d  day  of  December,  1841,  intestate,  leaving  a  widow,  said  N.  H.,  and 
only  two  children,  and  no  issue  of  any  deceased  child  surviving  him,  Tiz. 
said  H.  O.  H.  and  said  S.  8.  H.,  both  minors,  of  tender  years ;  that  said 
T.  G.  was  afterwards  duly  appointed  the  administrator  of  said  O.  H.,  de- 
ceased, and  duly  accepted,  and  took  upon  himself  that  trust 

And  your  orator  further  shows,  that  upon  the  death  of  said  O.  H<^  and 
the  dissolution  of  the  partnership  between  him  and  your  orator  consequent 
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thereon,  the  joint  debts,  due  from  said  firm  to  others,  amounted  to  upwards 
of  the  sum  of  $  7,400,  as  near  as  your  orator  has  yet  been  able  to  asceN 
tain,  exclusive  of  the  claim  of  your  orator  upon  the  firm;  —  that  the  co- 
partnership assets  at  the  same  time  consisted  of  certain  stone  and  tools, 
then  in  the  stone-yard  or  wharf  occupied  by  them  at  C,  estimated  and 
valued  at  $1,300;  five  eighth  parts  of  the  sloop  Almira,  estimated  at 
$9373^;  divers  accounts  and  notes;  and  said  real  estate  in  C.  square 
and  in  C.  street ;  and  said  balance  of  copartnership  moneys  in  the  hands  of 
said  O.  H.,  as  above  stated;  —  that  the  above  estimates  and  valuations 
were  made  upon  and  affixed  to  said  stone  and  tools,  and  said  five  eighth 
parts  of  said  sloop  Almira,  respectively,  by  said  T.  G.,  as  administrator  of 
said  O.  H^  soon  after  hb  appointment,  and  your  orator; — and  the  same  were 
to  be  and  have  been  disposed  of  and  converted  into  cash  by  your  orator  at  the 
above  rates,  with  the  concurrence  of  said  T.  G.; — that  your  orator,  as  sur- 
viving partner,  proceeded  without  delay,  and  with  all  fidelity,  to  realize  the 
cash  from  said  stone  and  tools,  and  said  interest  in  said  sloop,  and  to  collect 
said  notes  and  accounts,  so  far  as  he  could,  and  has  realized  from  said 
sources  the  sum  of  $5,480/^,  and  no  more; — and  at  the  same  time 
your  orator  has  paid,  and  discharged,  and  liquidated,  since  the  death  of 
said  O.  H.,  oopartnership  debts  of  said  late  firm  to  the  amount  of  $  5,729-j\^ , 
among  which  were  some  debts,  amounting  together  to  $  65,  that  should 
have  been  paid  by  said  O.  H.  exclusively,  according  to  his  said  undertake 
ing  of  January  Ist,  1839. 

And  your  orator  further  shows,  that  there  are  still  divers  debts  due  from, 
and  demands  against,  said  late  copartnership,  which  he  has  not  been  able 
to  discharge,  out  of  said  partnership  property  or  otherwise ;  and  there  is 
also  a  large  balance  justly  due  and  payable  to  him,  out  of  said  partnership 
property,  on  a  just  settlement  of  the  copartnership  concerns,  for  which  said 
copartnership  property  is  and  should  be  holden  to  him,  before  the  adminis- 
trator, or  heirs,  or  widow  of  said  O.  H.,  in  justice  and  equity  ought  to  have 
any  portion  tliereof ;  but  inasmuch  as  the  title  to  one  undivided  half  of 
said  copartnership  assets  in  real  estate  is  now,  by  the  strict  rules  of  the 
common  law  and  the  form  of  the  conveyances  of  the  said  two  parcels  of 
land  to  your  orator  and  said  O.  H.,  in  the  said  two  children  of  said  H., 
who  are  his  heirs  at  law,  and  the  same  is  also  at  law  subject  to  hb  said 
widow's  right  of  dower  therein,  your  orator  cannot,  without  the  aid  of  a 
Court  of  Equity,  to  wind  up  the  partnership  concerns  and  distribute  the 
assets,  as  to  justice  and  equity  shall  appertain,  make  said  partnership  prop- 
erty, now  existing  in  the  shape  of  real  estate,  available  for  the  payment  of 
the  said  partnership  debts  now  outstanding,  nor  the  payment  of  your  ora- 
tor's own  just  claims  thereon.  Neither  has  your  orator  received  anything 
from  the  private  estate  of  said  O.  H.  since  his  decease ;  nor  can  he  collect 
anytliing  therefrom,  as  the  same  is  supposed,  by  his  said  administrator 
(as  your  orator  is  informed  and  believes)  to  be  insolvent 
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And  jour  orator  farther  shows,  that  said  O.  H.,  in  or  aboat  the  month  of 
April,  1889,  without  any  concert  with  your  orator,  and  without  his  previous 
knowledge,  and  (as  your  orator  supposed  when  he  learnt  the  fact)  on  his, 
said  H.'s  own  private  account,  purchased  a  lot  of  land  in  said  C,  situate 
&C.,  [^description  and  boundaries^"]  and  took  the  conveyance  thereof  in  his, 
said  O.  H.*s,  own  name  ;  and  afterwards  erected  a  dwelling-house  thereon, 
which  he  occupied  himself,  down  to  the  time  of  his  death.  But  instead  of 
paying  for  the  same  out  of  his  own  private  means,  your  orator  has  sinoe 
discovered  that  said  O.  H.,  wrongfully,  and  without  the  knowledge  of  your 
orator,  and  in  fraud  of  your  orator,  applied  the  copartnership  funds  of  the  firm 
to  the  whole  payment  for  said  land,  and  the  whole  cost  of  building  of  said 
house,  concealing  the  same  from  your  orator.  That  your  orator  discovered 
said  misappropriation  and  misuse  of  the  partnership  funds^  by  said  O.  H^ 
during  bis  last  sickness,  and  shortly  before  his  death ;  and  your  orator  has 
also  been  informed  and  believes,  and  accordingly  states  the  fact  to  be,  that 
said  O.  II.,  shortly  before  his  death,  stated  and  declared,  that  said  dwelling- 
house  and  premises  belonged  in  truth  as  much  to  your  orator  as  to  himself; 
that  it  was  built  out  of  the  firm's  money,  or  words  to  that  efiect ;  —  and 
your  orator,  upon  taking  the  papers  and  documents  belonging  to  the  firm 
into  his  possession,  after  said  O.  H.'s  death,  found  the  deed  of  said  land,  on 
which  said  dwelling-house  was  built,  filed  with  the  deeds  of  said  land  in  C. 
square  and  in  C.  street,  and  the  other  papers  and  documents  of  the  firm, 
in  the  desk  where  they  had  been  placed  and  were  kept  by  said  O.  H. 

And  your  orator  further  shows,  that  he  has  been  informed,  and  believes, 
and  accordingly  states,  that  said  E.  H.  D.  claims  to  hold  a  mortgage  upon 
said  dwelling-house  and  premises  near  B.  street,  made  to  his  father,  £.  D., 
deceased,  whose  administrator  he  is,  by  said  O.  H.,  to  secure  the  payment  of  a 
private  debt  of  said  O.  H.'s,  to  said  E.  D.,  of  one  thousand  dollars ;  but 
when  said  mortgage  was  made,  and  for  what  consideration,  and  any  other 
particulars  respecting  the  same,  and  whether  said  E.  D.  had,  at  the  time 
he  took  said  mortgage,  any  notice  or  knowledge  that  said  land  was  paid 
for,  and  said  house  built  from  the  copartnership  funds  of  said  H.  &  £1, 
so  wrongfully  used  and  misapplied  by  said  O.  H.,  in  fraud  of  your  orator, 
your  orator  does  not  know,  and  cannot  state  with  certainty ;  but  prays  that 
said  E.  H.  D.  may,  in  his  answer,  make  full  discovery  and  disclosure  therec^, 
and  concerning  the  same. 

And  your  orator  well  hoped  that  no  dispute  or  difficulty  would  have  oc^ 
curred  respecting  the  settlement  of  the  said  copartnership  concerns,  but 
that  said  real  estate  on  C.  square,  and  said  land  in  C.  street,  as  well  as  said 
dwelling-house  and  land  near  B.  street,  might  all  have  been  sold  and  con- 
verted into  cash,  and  the  proceeds  taken  by  your  orator,  as  surviving  part- 
ner of  said  firm,  as  part  of  the  copartnership  property,  so  that  your  orator 
could  have  paid  all  the  copartnership  debts,  and  have  liquidated  and  ad- 
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justed  and  wound  up  all  the  copartnership  concerns,  without  invoking  the 
aid  of  this  honorable  Court  But,  by  the  form  of  the  conveyances  to  said 
late  firm  of  H.  &  K.,  of  the  said  land  on  C.  square  and  said  land  in  C. 
street,  the  legal  title  to  one  undivided  half  thereof  was,  during  said  O. 
H/s  life,  vested  in  him  in  fee  at  law,  and  upon  his  death  the  same  descend- 
ed, subject  to  his  widow's  dower  therein,  to  his  said  two  children ;  although, 
in  equity  and  in  truth,  the  said  O.  H.,  during  his  lifetime,  held  the  said  un- 
divided half  of  said  lands,  as  trustee  for  the  firm,  and  the  same  descended, 
subject  to  said  trust,  to  his  heirs  ;  and  the  legal  title  to  the  said  dwelling- 
house  and  land  near  B.  street  wtas  wholly  vested  in  said  O.  H.  during  his 
lifetime,  and  the  same,  upon  his  death,  descended  at  law,  subject  to  his 
widow's  dower,  to  his  said  heirs,  although  the  same  in  equity  and  good 
conscience  belonged  to  the  said  firm,  and  said  O.  H.  was  in  truth  but  the 
mere  trustee  thereof  for  the  firm.  And  the  said  H.  O.  H.  and  S.  S.  H., 
the  children  and  heirs-at-law  of  said  O.  H.,  deceased,  are  both  minors  of 
tender  years,  and  incapable  of  conveying  the  title  to  said  real  estate  to 
your  orator,  as  surviving  partner  of  said  firm,  for  the  purpose  of  enabling 
him  to  wind  up,  adjust,  liquidate,  and  settle  the  copartnership  concerns, 
if  they  were  disposed  so  to  do. 

And  your  orator  further  shows,  that  said  T.  G.,  the  administrator  of  said 
O.  H.,  claims,  or  has  claimed,  that  the  one  undivided  half  of  the  said  estate 
on  C.  square,  and  of  said  land  in  C.  street,  and  the  whole  of  said  dwelling- 
house  and  land  near  B.  street  in  C,  are  the  private  estate  of  said  O.  H., 
and  threatens,  or  has  threatened,  to  s^ll  the  same  for  the  payment  of  the  pri- 
vate debts  of  said  O.  H.,  to  the  exclusion  of  the  paramount  rights  of  your 
orator  and  the  creditors  of  the  firm,  to  have  the  same  treated  and  applied  as 
partnership  assets.  And  said  N.  H.  claims  that,  as  the  widow  of  said 
O.  H.,  deceased,  she  is  entitled  to  dower  in  all  the  said  real  estate  whereof 
her  husband  was  seized  at  law  during  his  life ;  and  threatens  to  take  meas- 
ures to  have  the  same  set  out  to  her.  And  your  orator  has  reason  to  ap- 
prehend that  said  T.  6.,  as  such  administrator,  will  proceed  to  apply  to  the 
Probate  Court  for  the  county  of  M.,  for  license  to  sell  said  real  estate  for 
the  payment  of  said  O.  H.'s  private  debts,  and  will  apply  the  proceeds  of 
such  sales  to  that  purpose ;  and  that  said  N.  H.  will  proceed  to  seek  to  have 
dower  set  out  to  her  in  said  estates  ;  and  that  said  real  property,  so  in  jus- 
tice and  equity  the  copartnership  property  and  assets  of  said  late  firm  of 
H.  d&  K.,  will  be  diverted  from  your  orator  and  the  creditors  of  said 
firm. 

To  the  end,  therefore,  that  said. defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may,  upon  their 
several  and  respective  corporal  oaths,  and  according  to  the  best  and  utmost 
of  their  several  and  respective  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answer  make,  to  such  of  the  several  in- 
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terrogatories  hereinafter  numbered  and  set  forth,  as  bj  the  note  hereinafter 
written  they  are  respectively  required  to  answer,  that  is  to  say : 

1.  Whether  &c. 

2.  Whether  &c. 

3.  Whether  &c 

And  so  on,  45  interrogatories. 

And  that  said  land  and  building  in  C.  square,  and  said  land  in  G.  street, 
and  also  said  land  and  dwelling-house  near  B.  street,  may  jye  adjudged  and 
decreed  to  be  partnership  property  and  assets  of  the  said  late  firm  of  H. 
&  K.,  and  that  the  same  may  be  ordered  to  be  sold,  under  the  direction 
of  this  honorable  Court,  for  the  purpose  of  winding  up  the  concern,  and 
that  a  receiver  of  all  the  copartnership  assets  and  property  now  unad- 
ministered,  by  your  orator,  may  be  appointed,  and  that  proper  and  just  ac- 
counts may  be  taken  between  the  parties,  touching  the  matters  in  question, 
and  that  said  O.  H.'s  estate  may  be  charged  with  a  fair  rent  for  said  dwell- 
ing-house, during  the  time  it  was  in  his  occupation,  and  for  such  further 
time,  if  any,  as  may  seem  meet  to  your  honors,  and  that  all  the  affairs  and 
concerns  of  said  late  firm  of  H.  &  K.  may  be  wound  up,  adjusted,  and 
closed,  under  the  direction  of  this  honorable  Court,  and  after  payment  of 
all  the  debts  of  the  concern,  and  the  partnership  balance  which  may  be 
found  due  to  your  orator  out  of  the  assets,  that  the  surplus  may  be  divided 
between  your  orator  and  the  administrator  or  heirs  of  said  O.  H.,  according 
to  their  respective  rights  therein,  and  as  to  justice  and  equity  may  apper- 
tain ;  and  that,  in  the  mean  time,  said  administrator,  widow,  and  heirs  of 
said  O.  H.  may  be  restrained  and  enjoined  from  proceeding  to  take  any 
measures  to  sell  said  real  property  or  interest  therein,  or  to  have  any  dower 
set  out  therein  to  the  said  widow,  or  from  any  proceeding  touching  said  real 
estate,  or  any  of  it,  adverse  to  the  interests  and  claims  of  your  orator,  until 
the  relative  rights  and  interests  therein,  of  your  orator  and  the  said  defend- 
ants, may  be  settled  and  determined  ;  and  that  your  orator  may  have  such 
further  and  other  relief  in  the  premises  as  the  nature  of  his  case  shall  re- 
quire, and  as  to  your  honors  shall  seem  meet 

May  it  please  your  honors  to  grant  unto  your  orator  not  only  a  writ  of 
injunction,  firmly  restraining  and  enjoining  said  T.  6.,  the  administrator, 
and  said  H.  O.  H.  and  S.  S.  H.,  the  heirs,  and  said  N.  H.,  the  widow  of 
said  O.  H.,  deceased,  from  taking  any  measures  to  sell  said  real  estate,  or 
any  part  thereof,  or  any  interest  therein,  or  to  have  any  dower  set  out 
therein,  or  in  any  part  thereof,  until  the  relative  rights  and  interests  of 
your  orator  and  said  defendants  in  said  real  estate,  may  be  settled  and  de- 
termined ;  but  also  <&c.  [/Vay  suhpama  directed  to  said  T,  G^  N.  EL,  A 
0.  M.^  S*  S,  JFf;  J,  F.y  F,  JP,j  and  E,  H*  Z^.J 

M.  K. 

6.  &  E.,  SoUeitars. 
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The  defendants  T.  6^  N.  IL,  H.  O.  H^  and  S.  S.  H.  are  required  to 
answer  all  the  interrogatories  numhered  1  to  42,  both  inclusive. 

The  defendant  N.  H.  is  required  also  to  answer  the  interrogatories  num- 
bered respectively  43  and  45. 

The  defendant  T.  6.  is  required  also  to  answer  the  interrogatory  num- 
bered 44. 

I 

The  defendant  J.  F.  is  required  to  answer  the  interrogatories  numbered 
respectively  18  and  19. 

The  defendant  F.  P.  is  required  to  answer  the  interrogatory  numbered 
19. 

The  defendant  £.  H.  D.  is  required  to  answer  the  interrogatory  num- 
bered 40. 

[Kelley  v.  Greenleaf,  3  Story  C.  C.  93.]  ^ 


Section  XI. 
Sekaing  to  ixn  Agent 


37.  BiU  to  recover  of  an  agent  what  he  ought  to  have  obtained^  but  has  failed 

to  receive,  in  the  course  of  his  agencg. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts : 

W.  D.,  the  younger,  of  the  city,  county,  and  State  of  New  York,  mer- 
chant, and  a  citizen  of  said  State,  brings  this,  his  bill,  against  N.  W.,  the 
younger,  and  A.  S.,  merchants  and  copartners  doing  business  in  B.,  in  the 
State  of  Massachusetts,  under  the  firm  of  N.  W.,  Junior,  &  Company,  and 
citizens  of  the  State  of  Massachusetts.  * 

And  thereupon  your  orator  complains  and  says,  that,  in  the  month  of 
January,  A.  D.  1856,  he  was  the  owner  of  a  certain  ship  or  vessel  called 
the  Mastiff,  then  lying  in  the  port  of  B.,  bound  on  a  voyage  to  S.  F.,  in  the 
State  of  California,  and  that  being  desirous  to  procure  a  cargo  of  goods  and 
merchandise  to  be  carried  to  said  S.  F.,  in  said  vessel  on  freight,  he  applied 
to  the  said  W.  &  S.,  who  were  engaged  in  that  line  of  business,  to  obtain 
a  cargo  for  said  vessel  on  freight,  and,  as  a  compensation  for  their  services 
in  so  doiAg,  agreed  to  pay  them  a  commission  of  five  per  centum  on  the 
amount  of  the  freight  and  primage  of  such  goods  and  merchandise  as  they 
should  procure  to  be  shipped  on  board  of  the  said  ship,  in  consideration  of 
which  they  agreed  to  act  as  his  agents  in  the  premises,  and  to  make  use 

1  Sm  Dyer  v.  Clark,  5  Metcalf,  562. 
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of  their  knowledge,  akill,  and  ability  to  procure  a  fall  cargo  for  said  Teasel 
on  freight,  —  and  that  accordingly  the  lading  and  procurement  of  freight 
was  intrusted  to  them,  and  in  the  said  month  of  January,  and  the  ensuing 
months  of  February  and  March,  they  did  procure  a  cargo  for  said  vessely 
and  in  the  month  of  March  she  set  sail  and  departed  on  her  voyage  for 
said  S.  F. 

That  on  or  about  the  seventeenth  of  said  March,  they,  said  W.  &  S^ 
sent  to  your  orator  a  freight  list,  or  statement  of  the  amount  of  merchandise 
laden  on  board  of  the  said  vessel,  and  of  the  rates  of  freight  thereof,  and 
of  the  sums  of  money  to  be  earned  and  paid  on  the  carriage  and  delivery 
thereof  at  said  port  of  S.  F.  (which  said  freight  list  your  orator  prays  leave 
to  file  in  Court  as  a  part  of  this  bill)  ;  by  which  it  appears  that  all  the  mer- 
chandise laden  on  board  of  the  said  ship  was  shipped  at  specific  rates  of 
freight  therein  set  down,  and  that  the  total  amount  of  freight,  including 
primage,  was  the  sum  of  twenty  thousand  and  one  dollars  and  twenty  cents, 
upon  which  sum  the  said  W.  &  S.  claimed  of  your  orator,  and  he  paid  to 
them,  a  commission  of  five  per  centum,  amounting  to  the  sum  of  one  thou- 
sand and  five  dollars  and  six  cents,  together  with  other  charges  for  adver- 
tising, and  so  forth,  as  by  their  bill  herewith  also  filed,  in  the  full  belief  and 
relying  on  the  assurance  of  the  said  W.  &  S.,  made  by  sending  him  the  said 
freight  list  and  otherwise,  that  the  merchandise  therein  mentioned  had  been 
actually  laden  on  board  of  the  said  vessel,  to  be  carried  and  delivered  at 
and  for  the  rates  of  freight  therein  specified. 

That  the  said  ship  was  consigned  to  certain  persons  doing  business  at  said 
S.  F.,  under  the  firm  of  C.  &  D.,  who,  upon  the  arrival  of  said  vessel  in 

the  month  of ,  1856,  attended  to  the  unlading  and  discharge  of  the 

cargo,  the  collection  of  the  freight  and  the  remittance  thereof  to  your  ora- 
tor. That  upon  such  discharge  and  deliveiy,  it  appeared  that  fifty-seven 
iil^  tons  of  pig  iron,  which  in  the  Baid  freight  list  were  specified  as  shipped 
at  the  rate  of  ten  dollars  per  ton,  and  the  Areight  of  which  was  therein  stated 
to  amount  to  five  hundred  and  seventy-seven  ^^  dollars,  and  one  hundred 
and  thirty-three  nests  tubs,  two  hundred  nests  tubs,  and  seventy-five  dozen 
pails,  which  in  said  freight  list  were  specified  as  shipped  at  and  for  the  freight 
or  compensation  of  five  hundred  and  ten  dollars,  were  not  shipped  at  such  rates 
of  freight,  but  that  the  rate  of  freight  specified  therefor  in  the  bills  of  lading 
thereof  (which  were  not  signed  by  the  master  of  said  ship,  but  by  the  said 
W.  &  S.,  who  assumed  to  act  as  his  agents  in  that  behalf  without  his  knowl- 
edge or  consent)  was  "  one  half  net  profits  over  costs  and  chargeg  "  ;  that 
the  said  iron,  tubs,  and  pails,  as  your  orator  is  informed  and  alleges,  could 
not  be  sold  at  any  profit,  and  that  the  said  C.  &  D.  did  not  collect,  and  your 
orator  has  not  received,  any  freight  or  compensation  for  the  carriage  and 
delivery  thereof  at  said  S.  F. 

That,  upon  receiving  information  from  the  said.C.  &  D.  of  the  fact  that 
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said  iron,  tubs,  and  pails  were  shipped  on  half  profits  instead  of  the  rates 
of  freight  stated  in  said  freight  list,  your  orator  immediately  advised  the  said 
W.  &  S.  that  he  held  them  responsible  for  the  amount  of  freight  at  which 
they  had  represented  that  the  same  were  shipped,  and  upon  which  they  had 
charged  and  been  paid  their  full  commission,  and  requested  payment  thereof, 
which  they  refused  to  make. 

That  the  commission,  agency,  and  trust,  for  which  your  orator  retained 
said  W.  &  S.,  was  to  procure  a  cargo  for  said  vessel  to  be  carried  and  de- 
livered on  payment  of  freight  in  money  at  specified  rates,  and  not  upon 
half  profits ;  that  the  said  W.  &  S.  represented  to  your  orator  that  they 
had  obtained  and  shipped  a  cargo,  upon  the  delivery  of  which  your 
orator  would  be  entitled  to  receive  the  sums  of  money  as  freight  therefor 
specified  in  the  said  freight  list;  that  said  W.  &  S.  demanded  of  your  orator 
a  commission  on  the  amount  thereof,  as  so  shipped,  and  that  your  orator 
paid  them  said  commission,  in  the  full  belief  and  reljring  upon  their  assur- 
ance, contained  in  said  freight  list,  that  the  various  articles  therein  men- 
tioned were  shipped  at  the  rates  of  freight  therein  specified,  and  that  upon 
the  safe  delivery  thereof  your  orator  would  be  entitled  to  receive  the  same 
in  money. 

That  the  said  iron,  tubs,  and  pails  were  safely  carried  to  S.  F.  and  de- 
livered to  the  consignees  thereof,  and  that  upon  such  delivery  your  orator 
bad  earned  and  was  entitled  to  be  paid  for  such  service  the  rates  of  freight 
and  sums  of  money  specified  in  the  said  freight  list,  the  same  being  the 
usual  and  current  rates  of  freight,  upon  the  amounts  of  which,  as  such,  the 
said  W.  &  S.  charged  their  commissions  as  aforesaid ;  —  that  by  reason  of 
their  undertaking  to  carry  and  deliver  the  same  upon  half  profits  instead 
of  on  freight,  your  orator  has  lost  the  sums  of  money  to  which  he  should 
have  been  entitled  and  to  which  the  said  W.  &  S.  represented  that  he 
would  be  entitled  on  the  delivery  thereof,  and  has  not  received  and  is  not 
entitled  to  claim,  by  reason  of  their  said  doings,  any  compensation  from 
the  owners  or  consignees  of  the  said  goods  and  merchandise  for  the  cost  and 
expense  of  their  transportation  and  delivery ;  —  and  that  by  reason  of  the 
premises,  and  of  the  representation  made  that  the  said  goods  and  merchan- 
dise were  shipped  at  the  rates  of  freight  specified  in  the  said  freight  list, 
the  said  W.  &  S.  are  bound  to  make  good  the  loss  your  orator  has  suffered 
by  their  said  doings,  and  to  pay  to  him  the  sums  of  money  which  he  would 
have  received  if  the  said  goods  and  merchandise  had  been  shipped  at  the 
rates  specified  in  said  freight  list,  and  your  orator  has  i-epeatedly  requested 
them  so  to  da 

But  now,  so  it  is,  may  it  please  your  honor,  that  the  said  W.  &  S.  abso- 
lutely refuse  to  comply  with  such  request. 

To  the  end,  therefore,  that  they,  the  said  W.  &  S.,  may  be  decreed  to 
pay  to  your  orator  the  said  sums  of  five  hundred  and  seventy-seven  j^ 

YOL.   III.  166 
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dollars,  and  five  hundred  and  ten  dollars,  and  such  losses,  damages,  and 
interest  as  jour  orator  has  suffered  by  reascm  of  the  premises,  and  that 
jour  orator  maj  have  such  other  relief  as  the  nature  of  his  case  maj  re- 
quire, and  that  the  said  W.  &  S.  roaj,  if  thej  can,  show  whj  jour  orator 
should  not  have  the  relief  herebj  prajed,  and  maj,  upon  their  several  cor- 
poral oaths,  and  to  the  best  of  their  knowledge  and  belief,  make  answer  to 
all  and  singular  the  prenuses. 

Maj  it  please  jour  honor  to  grant  unto  jour  orator  a  writ  of  subpoena, 
directed  to  the  said  N.  W.,  the  jounger,  and  A.  S.,  commanding  them  at  a 
suitable  time  and  place  to  appear  before  jour  honor  to  make  answer  to  the 
premises,  and  to  abide  bj  and  perform  such  order  and  decree  as  to  jour 

honor  shall  seem  meet 

F.  C.  L., 
SoUcttar, 


Section  XIL 

Sills  to  caned  or  to  rectify  and  reform  Agreements,  Bonds,  and  other  Instru- 
ments, 

88.  Bill  hy  lessee  to  have  an  agreement  delivered  tcp  tohe  cancelled,  ly  which 
he  gave  up  the  remainder  of  his  lease,  contrary  to  his  intention,  he  not 
being  able  to  read  or  write  ;  praying  also  to  have  the  original  lecise 
confirmed^ — also  for  an  account  and  repayment  of  the  land-tax  paid 
ly  the  plaintiff,  and  for  an  injunction  to  restrain  the  defendant  from 
proceeding  in  an  action  of  ^ectment  commenced  hy  him. 

Humblj  complaining,  showeth  unto  jour  honors,  the  plaintiff,  W.  A.,  of 

&c.,  that  on  or  about ,  a  certain  indenture  of  lease  was  made  and  dulj 

executed  between  E.  L.,  then  of  &c  &c.  d&c,  wherebj  the  said  E.  L.  did, 
&c,  [stating  the  lease  to  the  plaintiff',']  as  in  and  bj  the  said  indenture, 
to  which  the  plaintiff  craves  leave  to  refer,  when  produced  to  this  hoo* 
orable  Court  will  appear.  And  the  plaintiff  further  showeth,  that  be 
entered  upon  and  possessed  the  said  farm  and  lands  under  and  bj  virtue 
of  the  said  lease ;  and  that  the  said  E.  L.  departed  this  life  in  or  aboQt 
&c.,  and  that  after  his  death,  J.  H.,  of  &c.,  the  defendant  hereinafter 
named,  became,  bj  purchase  or  otherwise,  seized  of  or  entitled  to  the  pos- 
session of  the  said  farm  and  lands,  subject  to  the  said  lease.  And  the 
plaintiff  further  showeth  that  no  notice  was  ever  given  to  the  plaintiff  to 

determine  or  make  void  the  said  lease  at  the  end  of jears  from  the 

commencement  of  the  said  term  of jears  therebj  demised,  pursuant 

to  the  proviso  therein  contained  or  otherwise,  but  upon  the  expiration  of 
such jears,  the  said  J.  H.  proposed  to  the  plaintiff  to  enter  into  a  new 


APPENDIX.  1983 

agreement  as  to  the  said  farm  and  lands,  giving  the  plaintiff  to  understand 
that  the  interest  of  the  plaintiff  therein  was  determined.  And  the  said  J. 
H.,  upon  that  occasion,  as  he  had  frequently  done  before,  expressed  great 
friendship  for  the  plaintiff,  and  declared  that  it  was  his  wish  and  intention 
that  the  plaintiff  should  continue  in  possession  of  his  said  farm  as  long  as 
he  lived.  And  the  plaintiff  further  showeth,  that  the  plaintiff  can  neitlier 
write  nor  read,  and  that  the  plaintiff  fully  believing  that  his  interest  in  the 
said  lease  was  determined,  and  that  the  said  defendant,  who  is  a  man  of 
fortune,  was  dealing  fairlj  by  the  plaintiff,  and  was  not  intending  to  take 
any  advantage  of  him,  the  plaintiff  consented  to  enter  into  the  new  agree- 
ment proposed  by  the  said  J.  H. ;  and  thereupon  the  said  defendant  caused 
such  agreement  to  be  reduced  into  writing  by  one  M.  B.,  and  the  plaintiff 
set  his  mark  thereto,  but  the  same  was  not  read  once  or  in  any  manner  ex- 
plained to  him,  and  such  agreement  was  in  the  words  and  figures  or  to  the 
purport  and  effect  following  (that  is  to  say) :  [  To  remain  one  year  and 
pay  the  land-tax^  which  he  wcu  not  to  pay  hy  his  lecue"]  as  in  and  by  said 
agreement,  &c.  And  the  plaintiff  further  showeth,  that,  confiding  in  the 
said  J.  H.*s  professions  of  friendship  for  the  plaintiff,  and  in  his  afore- 
said declarations  that  it  was  his  wish  that  the  plaintiff  should  continue 
on  his  said  farm  as  long  as  the  plaintiff  lived,  the  plaintiff  proceeded  to  ex- 
pend considerable  sums  of  money  in  erecting  new  buildings  upon  the  said 
farm  and  lands,  and  in  other  improvements  thereof.  And  the  plaintiff  further 
showeth  that  in  or  about  &c.,  the  said  J.  H.  informed  the  plaintiff  that  he 
must  either  pay  an  advanced  rent  of  $  ,  or  deliver  up  possession  of 
the  said  premises.  And  the  plaintiff  having  refused  to  comply  with  such 
unexpected  and  unjust  demand,  the  said  J.  H.,  on  or  about  &c.,  caused  the 

plaintiff  to  be  served  with  a  notice  to  quit  the  said  farm  on  the day  of 

.    And  the  plaintiff  further  showeth  that  after  he  had  received  the 

said  notice,  the  plaintiff  having  complained  to  one  of  his  relations  of  the 
great  hardship  of  being  obliged  to  quit  his  farm  afler  he  had  expended  so 
much  money  in  improving  it,  in  consequence  of  the  said  defendant's  assur- 
ances that  the  plaintiff  should  continue  on  it  during  his  life,  and  having,  in 
the  course  of  such  conversation,  mentioned  his  lease  from  the  said  £.  L., 
his  said  relation  desired  to  see  that  lease^  and  upon  perusing  the  same  read 
to  the  plaintiff  the  proviso  therein  contained,  whereby  it  appeared  that  the 

said  lease  was  not  to  determine  at  the  end  of  the  first years,  without 

months'  previous  notice.    And  the  plaintiff  further  showeth  that  he 

has  since,  by  himself  and  his  agents,  repeatedly  applied  to  the  said  J.  H. 

and  requested  him  to  deliver  up  the  said  agreement  of  the day  of 

to  be  cancelled,  and  to  confirm  the  said  indenture  of  lease  of  the 

day  of ,  and  to  return  to  the  plaintiff  the  land-tax,  which  he  has 

paid  in  respect  of  the  said  farm  since  the  making  of  the  said  agreement, 
and  which  he  was  thereby  bound  to  pay,  although  he  was  not  liable  to  pay 
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it  by  the  said  indenture  of  lease ;  with  which  just  and  reasonable  requests 
the  plaintiff  well  hoped  that  the  said  J.  H.  would  have  complied,  as  in  jus- 
tice and  equity  he  ought  to  have  done.     But  now  so  it  is,  &c     And  the 

said  J.  H.  has  commenced  an  action  of in  the Court,  &x.j  &c^  to 

obtain  possession  of  the  said  premises.     And  the  said  defendant  sometimes 

pretends  that  previously  to  the  making  of  said  agreement  of  the day 

of ,  the  said  defendant  had  fully  explained  to  the  plaintiff  that  the 

plaintiff  was  entitled  to  hold  the  said  premises  under  the  said  indenture  of 

lease,  until  the  end  of  the  term  of years  therein  mentioned,  and  that 

the  plaintiff  was  desirous  to  surrender  and  determine  the  said  lease. 
Whereas  the  plaintiff  expressly  charges  the  contrary  thereof  to  be  the 
truth,  and  that  the  said  defendant  never  did  in  any  manner  explain  to  the 
plaintiff,  or  give  him  to  understand  that  he  was  entitled  to  hold  the  said 

farm  until  the  end  of  the  said  term  of years.     And  the  defendant 

well  knew  at  the  time  of  making  the  said  agreement  of  the day  of 

,  that  the  plaintiff  would  not  have  entered  into  the  same  if  he  had 

been  aware  of  his  rights  under  the  said  indenture  of  lease,  and  the  said  de- 
fendant for  that  reason  concealed  from  the  plaintiff  that  he  had  such  rights. 
And  the  plaintiff  charges  that  at  the  time  of  making  the  said  agreement  the 
plaintiff  had  not  the  advice  or  assistance  of  any  person  whatsoever,  but  acted 
therein  according  to  the  suggestions  of  the  said  defendant,  supposing  he  meant 
to  be  kind  toward  him,  and  would  deal  fairly  by  him.  All  which  actings,  &c. 
And  that  the  defendant  may  answer  the  premises ;  and  that  the  said 
agreement,  bearing  date  the day  of ,  may  be  decreed  to  be  de- 
livered up  to  the  plaintiff  to  be  cancelled ;  and  that  the  defendant  may  con- 
firm the  said  indenture  of  lease  of  the day  of ,    And  thai  aa 

account  may  be  taken  of  what  the  plaintiff  has  paid  for  land-tax  of  the  said 
farm  since  the  making  of  the  said  agreement,  and  that  the  defendant  may 
be  decreed  to  repay  the  same  to  the  plaintiff;  and  that  in  the  mean  time 
the  defendant  may  be  restrained  by  the  order  and  injunction  of  this  honor- 
able Ck)urt,  from  proceeding  in  the  said  action  of ,  and  from  commen- 
cing or  prosecuting  any  other  proceedings  at  law  against  the  plaintiff  for 
recovering  possession  of  the  said  premises.  [^And  far  further  relief y  4^.3 
May  it  please,  &c. 

39.  Bill  against  the  executors  of  the  obligor  to  have  a  bond  delivered  up  to 
be  cancelled^  which  had  been  given  to  secure  the  consideration  money 
for  the  purchase  of  their  testator's  supposed  interest  in  certain  farmt^ 
for  the  residue  of  a  term  of  years,  it  afterwards  appearing  that  he 
was  only  tenant  from  year  to  year,  and  plaintiffs  having  received 
notice  to  quit, — praying  also  for  an  injunction  to  restrain  the  defend-- 
ants  from  proceeding  in  an  action  commenced  by  them  on  the  bond 

Humbly  complaining,  show  unto  your  honors,  your  orators,  I.  L.,  of  &c^ 


APPENDIX.  1985 

farmer,  and  I.  L.,  junior^  of  &c.,  the  son  of  your  orator  I.  L.  That  T.  C, 
late  of  &c.,  but  now  deceased,  and  who  was  a  coach^^naster  and  also  a 

fanner,  did,  in  or  about  the  beginning  of  the  year ,  dispose  of  part  of 

his  business  as  coach-master,  and  also  his  stage  horses,  to  your  orator  I.  L., 

junior,  for  the  sum  of  $ .     And  your  orators  further  show  that  the  said 

T.  C.  then  occupied farms  at  &c.,  which  were  the  property  of  F.  S., 

and  the  said  T.  G.  represented  to  your  said  orator  that  he  was  entitled  to 

the  said farms  for  the  residue  of  a  term  of years,  commencing 

as  to  the  meadow  land  on ,  and  as  to  the  rest  of  the  premises  on ^ 

at  the  annual  rent  of  $ •    And  the  said  T.  C.  proposed  to  sell  his  said 

interest  in  the  said farms  to  your  said  orator  for  the  residue  of  the 

said  term  of years,  at  the  price  of  $ .    And  your  orators  show 

that  your  said  orator  I.  L.,  junior,  thereupon  agreed  with  the  said  T.  C.  to 

purchase  his  said  interest  in  the  said farms,  for  the  sum  of  $ , 

and  your  said  orator  not  being  prepared  to  pay  the  money,  it  was  fur- 
ther agreed  between  them  that  your  orator  L  L.  should  join  your  orator 

I.  L.,  junior,  in  a  bond  for  securing  the  said  sum  of  $ to  the  said 

T.  C.  And  your  orators  further  show  that  Mr.  H.,  the  attorney  of  the 
said  T.  C,  having,  by  his  directions,  prepared  a  common  money  bond  from 
your  orators  to  him  the  said  T.  C,  for  the  payment  of  the  said  sum  of 

$ and  interest,  your  orator  I.  L.  objected  thereto,  and  desired  to  have 

the  transaction  stated  in  the  bond,  to  which  the  said  T.  C.  answered  that  it 
mattered  nothing  between  then^,  but  your  said  orator  not  being  satisfied 
with  such  answer,  desired  the  said  Mr.  H.  to  make  a  minute  in  writing  of 
the  consideration  for  which  the  bond  was  really  given  as  aforesaid,  and  the 
said  Mr.  H.  accordingly  made  such  minute  in  writing,  with  the  consent  of 
the  said  T.  C,  and  then  read  the  same  over  to  your  orators  and  the  said 
T.  C,  who,  upon  hearing  it,  observed  that  it  was  perfectly  right,  and  your 
orators  then  executed  said  bond  which  bears  date  in  or  about  the  month 

of . 

And  your  orators  further  show,  that  upon  the  execution  of  the  said 

bond  your  orators  entered  into  the  occupation  of  the  said farms, 

and  have  ever  since  occupied  the  same ;  but  the  said  T.  C.  never  made 
or  executed  any  actual  assignment  of  his  said  pretended  interest  therein 
to  your  orators  or  either  of  them.     And  your  orators  further  show  that 

the  said  T.  C,  some  time  in  the  month  of ,  departed  this  life,  having 

first  duly  made  and  published  his  last  will  and  testament  in  writing,  and 
thereof  appointed  £.  T.,  of  &c.,  and  A.  G.,  of  &c.,  (the  defendants  here- 
inafter named,)  executors,  who  thereupon  duly  proved  the  same  in  the 
proper  Court,  and  undertook  the  executorship  thereof,  and  thereby  became 
his  legal  personal  representatives.     And  your  orators  further  show  that  in 

the  month  of last,  the  said  E.  T.,  as  agent  or  steward  of  the  said  F. 

S^  served  your  orators  with  a  notice  to  quit  said farms  at  the  end  of 
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the  then  current  year,  insisting,  as  the  fact  appears  to  be,  that  the  said  T. 

C.  was  onlj  tenant  from  jear  to  year  of  the  said fisirms,  and  had  no 

power  to  dispose  of  the  same  to  yoar  orators  for  the  residue  of  the  said 

term  of years.    And  your  orators  further  show  that  the  said  bond  for 

$ and  interest  having,  therefore,  been  given  by  your  orators  to  the  said 

T.  C.  without  consideration,  and  by  reason  of  the  false  representations  of 

the  said  T.  C.  that  he  had  such  interest  in  the  said farms  as  aforesaid, 

your  orators  have,  by  themselves  and  their  agents,  repeatedly  applied  to 
the  said  E.  T.  and  A.  6.,  and  have  requested  them  to  deliver  up  to  your 
said  orators  the  aforesaid  bond  to  be  cancelled.  And  your  orators  well 
hoped  that  the  said  E.  T.  and  A.  G.  would  have  complied  with  such  your 
orators'  reasonable  requests,  as  in  justice  and  equity  they  ought  to  have 

done.     But  now  so  it  is,  &c., ^  they  refuse  so  to  do.     And  although 

the  said  defendants  well  know  that  the  said  bond  was  given  by  your  orators 
as  a  consideration  for  the  supposed  interest  of  the  said  T.  C.  in  the  said 

farms,  for  the  residue  of  the  said  term  of years,  yet  defendants 

have  lately  commenced  an  action  at  law  in  Court  upon  the  said  bond,  and 
have  caused  your  orators  to  be  held  to  bail  thereon,  and  the  said  defendants 
threaten  and  intend  to  proceed  to  judgment  and  execution  on  the  said  bond, 
unless  they  are  restrained  therefrom  by  the  injunction  of  this  honorable 
Court  To  THE  END,  therefore,  &c.  [^Prayer  for  the  band  to  he  delivered 
up,  and  an  injunction  to  restrain  proceedings  at  law,"] 


40.  Prayer  of  a  bill  to  set  aside  a  lease  which  had  been  granted  upon  the 
surrender  of  a  former  lease,  and  for  an  account  of  earth  and  gravel 
dug  up  beyond  the  quantity  allowed  under  the  old  lease;  plcuntijff' 
offering  to  grant  a  lease,  to  continue  for  such  term  cu  was  granted  by 
the  old  lease,  and  to  confirm  any  underleases  granted  by  the  defendcaU  ; 
praying  also  to  have  an  agreement  and  bond  delivered  cp, 
and  for  costs  against  the  defendants  ;  — praying  also  in  the  alter- 
native, that  if  the  new  lease  ought  not  to  be  set  aside, 
then  the  same  mat  be  rectified,  and  for  an  injunction  to  re- 
strain  the  defendants  from  digging  gravel  or  committing  wcutCy  wr 
granting  underleases. 

And  that  the  said  lease  so  executed  by  the  said  L.  M.,  as  aforesaid,  may 
be  set  aside  as  having  been  obtained  by  fraud  and  imposition,  and  that  the 
said  C.  G.  may  be  decreed  to  deliver  up  the  same  to  be  cancelled,*  and 
that  he  may  be  decreed  to  account  with  the  plaintiffs  for  all  tlie  earth  and 
l^avel  dug  up  and  taken  by  him  from  the 'said  premises,  beyond  the  qoan- 

^  See  Martin  v.  Graves,  5  Allen,  601. 
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tity  which  he  was  entitled  to  dig  under  the  old  lease,  and  for  the  profits 
made  bj  him  by  such  earth  and  gravel,  plaintiff  hereby  offering  to  deliver 
up  the  counterpart  of  the  said  lease  to  the  said  C.  6.,  and  also  offering  to 
grant  a  new  lease  to  the  said  C.  G.,  for  such  term  as  would  be  still  subsist- 
ing in  the  old  lease,  if  the  same  had  not  been  surrendered,  upon  the  same 
terms  as  were  contained  in  such  old  lease  with  respect  to  such  part  of  the 
said  term,  and  to  allow  to  the  said  C.  6.,  in  account,  the  surplus  rent 
which  has  been  paid  by  him  under  the  new  lease,  beyond  the  rent  which 
was  reserved  by  the  old  lease,  and  also,  so  far  as  the  Court  shall  think  fit 
to  direct,  to  confirm  all  the  leases,  underleases,  and  assignments  made  by 
the  said  C.  6.  at  any  time  before  plaintiff's  bill  of  complaint  in  this  cause 
was  filed,  and  to  make  all  reasonable  allowances  to  the  said  G.  6.  for 
moneys  laid  out  upon  the  said  premises,  and  generally  to  submit  to  such 
terms  as  the  Court  shall  be  pleased  to  impose.    And  that  the  said  A.  L. 

may  be  decreed  to  deliver  up  the  said  agreement,  of  the day  of , 

to*  the  plaintiffs,  and  to  deliver  up  the  said  bond  executed  by  the  said  C.  6. 
to  him ;  and  that  the  said  A.  L.,  as  well  as  the  said  C.  6.,  may  be  decreed 
to  be  answerable  for  and  to  pay  all  the  costs  of  this  suit,  and  of  setting 
aside  the  present  lease  and  granting  the  new  one,  or,  if  this  Court  shall 
be  of  opinion  that  the  said  lease  ought  not  to  be  set  aside,  then  that  the 
Bame  may  be  refortMd  and  rectified  by  omitting  the  covenant  contained  in 
the  said  lease  with  respect  to  the  apportionment  of  rent,  and  by  introducing 
a  covenant  for  reserving  to  the  owner  of  the  reversion  of  the  property 
comprised  in  the  said  lease,  the  right  of  having  all  underleases  and  assign- 
ments of  the  said  property  prepared  by  his  own  solicitors.  And  that  the 
said  C.  6.  may  be  restrained  by  injunction  of  this  Court  from  digging  clay 
and  making  bricks  upon  the  said  land,  and  from  digging  and  removing 
gravel  from  the  same ;  and  from  committing  any  other  waste  or  spoil  in  or 
about  the  said  demised  premises,  and  from  granting,  or  making  and  con- 
tracting to  grant  and  make,  any  leases,  underleases,  or  assignments  of  any 
part  of  the  said  demised  premises.     \_And  for  farther  rdief^ 


41.  SteUements  in  a  hiU  to  cancel  a  deed  obtained  by  frauds  the  property 
having  afterwards  been  mortgaged  to  third  persons  without  notice. 

Bill  alleges  that  plaintiff  was  aged  and  infirm,  unable  to  read  and  write, 
and  unaccustomed  to  the  transaction  of  business,  that  the  defendant,  his 
brother-in-law,  obtained  from  him  authority  to  collect  his  rents  and  take 
charge  of  his  property ;  and  some  time  afterwards,  with  intention  to  de- 
fraud the  plaintiff,  plied  him.  with  intoxicating  liquors,  and  brought  him, 
while  thus  intoxicated,  a  document  to  sign,  fraudulently  representing  it  to 
be  a  power  to  collect  rents  and  to  manage  his  property ;  that  this  document 
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was  not  read  to  the  plaintiff,  nor  was  he  informed  of  its  trae  contents,  and 
that  he  signed  it  with  his  mark,  relying  entirely  upon  said  representation ; 
that  he  is  now  informed  that  it  was  a  deed  of  eonrejance  of  his  whole 
estate  to  the  defendant,  for  the  nominal  consideration  of  one  hundred  dol- 
lars ;  that  the  consideration  was  entirely  nominal,  that  nothing  was  ever 
paid  or  agreed  to  be  paid  by  the  defendant  for  the  land,  and  that  the  de- 
fendant never  agreed  to  boy,  and  the  plaintiff  never  agreed  to  sell  or  con- 
vey the  land  to  him,  or  had  any  conversation  or  thought  about  such  sale ; 
that  the  defendant  now  assumed  to  own  the  entire  estate  conveyed  in  said 
deed,  and  had  incumbered  it  with  two  mortgages  (described  in  the  bill), 
entirely  without  the  consent,  knowledge,  or  acquiescence  of  the  plaintiff, 
and  was  about  to  convey  away  the  whole  estate,  as  the  plaintiff  feared 
and  had  reason  to  believe. 

The  bill  prayed  that  the  defendant  might  be  restrained  from  further 
mortgaging,  incumbering,  or  conveying  the  land,  or  exercising  any  act  of 
ownership  over  it ;  that  the  deed  to  the  defendant  might  be  given  up  and 
cancelled ;  and  for  further  relief. 

[Dodd  V.  Cook,  11  Gray,  495.»] 


42.  To  annul  a  contract  for  fraud. 

SuPBEME  Judicial  Court. 
In  Equity. 

John  Lee,        .        .  Plaintiff, 

James  Styles  \ 

and  >•   .        .        .     Defendants. 

Hekbt  Jones  ) 

BiU  of  complaint. 

To  the  Honorable  Justices  of  the  Supreme  Judicial  Court,  &c 

Humbly  complaining,  showeth  unto  your  honors  John  Lee,  of  &C.,  in  the 
county  of ,  Esq.,  the  above-named  plaintiff,  as  follows :  — 

1.  That  on  the day  of ,  1865,  the  plaintiff  was  the  owner  £i  k 

farm  situate  in  the  town  of ,  county  of .     [Describe  thefarmJ\ 

2.  That  the  plaintiff  being  then  old,  infirm,  and  blind,  and  by  reason 
thereof  incapacitated  from  attending  properly  to  business,  the  defendants 
on  that  day  fraudulently  taking  advantage  of  the  plaintiffs  said  incapacity, 
procured  him  to  sign  a  certain  writing,  without  paying  him  any  considera* 

1  The  Court  held  in  this  case  that  the  defendant  would  be  liable  both  for  the  luid  and 
for  the  amount  of  the  two  mortgages  with  which  he  had  incumbered  the  estate.  For 
form  of  biU  to  declare  void  a  levj,  see  Troup  v.  Wood,  4  John.  Ch.  228 ;  Briggs  v. 
Frenchi  2  Sumner,  261. 
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tion  therefor,  and  which  writing  they  falselj  and  fraudulently  represented 
to  be  a  mere  matter  of  form. 

3.  That  the  plaintiff  has  since,  and  on  the day  of j  1865,  ap- 
plied to  the  defendants  for  said  writing,  or  for  information  as  to  the  con- 
tents thereof;  but  the  defendants  refused  to  allow  him  to  see  said  writing 
or  to  give  him  any  information  concerning  the  same.  That,  as  the  plain- 
tiff is  informed  and  believes,  the  said  writing  is  under  seal  and  is  a  deed  of 
said  premises,  and  conveys  the  same,  or  some  interest  therein,  to  the  de- 
fendants, and  that  they  intend  to  use  the  same  for  their  own  benefit,  and  to 
the  prejudice  of  the  plaintiff. 

Whereupon  the  plaintiff  prays  that  this  Court  will  declare  the  same  to 
be  void,  and  decree  that  defendants  produce  said  writing  and  deliver  it  up 
to  be  cancelled,  and  for  his  costs  of  this  suit.     [^Further  relief,'] 

[^Prayer  for  nthpcsnaJ] 

43.  Pretences  and  charges  as  to  a  release  of  all  claims  set  up  by  the  de^ 

fendant. 

And  at  times  the  said  confederate  B.  pretends  that  the  said  C,  in  her 
lifetime,  executed  some  deed  or  other  instrument  in  writing,  whereby  she 
acquitted,  released,  and  discharged  him,  the  said  B.,  from  the  payment  of 
all  sums  and  sum  of  money  due  from  him  in  respect  of  the  matters  afore- 
said, and  from  all  claims  and  demands  whatsoever  in  respect  thereof,  or  to 
some  such  or  the  like  purport  or  effect  Whereas  the  plaintiff  charges  the 
contrary  thereof  to  be  true,  and  moreover  that  the  said  C.  never  did  make 
any  such  release  or  discharge  to  him  the  said  B.,  as  hereinbefore  pretended ; 
or  if  she  did  give  or  execute  the  same  (but  which  plaintiff  does  not  admit), 
she  was  grossly  deceived  and  imposed  upon  in  relation  thereto,  and  that 
the  same  was  obtained  from  her,  or  she  was  prevailed  upon  to  execute  the 
same,  by  some  unfair  means  or  practices  used  in  that  behalf  by  the  said  B. 
And  as  evidence  thereof,  plaintiff  charges  that  the  said  C.  never  gave  any 
directions  whatsoever  to  any  person  to  prepare  the  same,  nor  was  the 
same  drawn  or  prepared  by  any  person  employed  by  or  on  behalf  of  the 
said  C,  but  that  such  pretended  release  or  instrument,  if  any  such  there 
were,  was  drawn  and  prepared  by  or  under  the  directions  or  from  the  in- 
structions of  the  said  B.,  and  by  some  person  employed  by  him.  And  the 
plaintiff  moreover  charges  that  no  drafl  of  the  said  pretended  release  or 
instrument  was  perused  by  the  said  C.  or  any  person  on  her  behalf  at  any 
time  previously  to  the  execution  thereof,  nor  was  the  same  sent  to  or  laid 
before  any  person  for  such  purpose.  And  the  plaintiff  further  charges  that 
the  said  pretended  release  or  instrument  was  produced  and  brought  to  the 
said  C,  ready  drawn  and  prepared  for  execution,  and  she  never  perused  or 
read  over  the  same,  nor  was  the  same  read  over  to  her,  or  however  not 
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trulj  in  her  hearing,  nor  were  the  contents  thereof  made  known  or  fully 
explained  to  her  at  any  time  previously  to  or  at  the  time  of  the  executioQ 
thereof,  but  the  said  pretended  release  or  instrument  was  stated  or  repre- 
sented to  her  to  be  of  some  purport,  tenor,  or  effect  different  from  what  the 
same  really  was,  and  that  she  would  not  have  signed  or  executed  the  same 
in  case  she  had  known  or  been  fully  apprised  of  the  real  purport,  tenor, 
and  contents  thereof.*  And  the  plaintiff  further  charges  that  a  considerable 
sum  of  money  was  due  and  owing  &om  the  said  B.  to  the  estate  of  the  said 
C,  plaintiff's  father,  and  also  to  the  said  C,  or  one  of  them,  on  the  accounts 
aforesaid,  at  the  time  of  the  execution  of  the  said  pretended  release  or  in- 
strument, notwithstanding  which  the  said  B.  did  not  pay  all  or  any  part  of 
such  money,  nor  any  sum  of  money  whatsoever,  as  the  consideration  for 
her  executing  the  said  pretended  release  or  instrument,  nor  did  the  said  C 
receive  any  other  consideration  whatsoever  for  the  same ;  but  nevertheless 
the  said  B.  refuses  to  discover  or  disclose,  as  plaintiff  humbly  insists  he 
ought  to  do,  by  whom  and  from  whose  orders  and  instructions,  and  by 
whose  directions  the  said  pretended  release  was  drawn  or  prepared,  and 
where,  in  whose  presence,  and  when  the  same  was  executed  by  the  said 
C,  and  the  names  and  places  of  abode  of  the  subscribing  witnesses  thereto. 
And  under  the  circumstances  aforesaid,  plaintiff  charges  and  insists  that 
the  said  pretended  release  or  instrument  (if  any  such  was  executed)  ought 
to  be  delivered  up  to  be  cancelled  as  having  been  fraudulently  and  unfairly 
obtained  from  the  said  C. ;  but  nevertheless  the  said  confederate  insists 
upon  the  contrary,  and  claims  the  full  benefit  of  the  said  pretended  release 
or  instrument,  and  threatens  and  intends,  in  case  the  plaintiff  shall  proceed 
at  law  against  him  touching  the  matters  aforesaid,  to  set  up  the  pretended 
release  or  instrument  in  bar  thereto,  or  to  any  action  to  be  brought  in  that 
behalf,  &c.  

44.  Allegations  in  a  JnU  to  reform  a  policy  of  insurance  in  conformity  witk 
a  previously  concluded  agreement  for  insurance^ 

And  thereupon  your  orator  complains  and  says,  that  on  the day  of 

&c.,  he  was  the  sole  owner  of  a  ship  or  vessel  of  the  value  of  $ ,  caUed 

the •  then  lying  at  Q.,  in  the  province  of ,  and  bound  on  a  voyage 

from  said  Q.  to  a  port  of  discharge  in  said  N.  K.,  on  board  which  said  ship 
there  had  been  and  was  then  laden  a  cargo  of  merchandise,  the  prop- 
erty of  various  persons  other  than  your  orator,  and  which  said  merchandise 
your  orator  had  agreed  should  be  conveyed  in  said  ship,  from  said  Q.  to 
said  port  of  discharge,  for  a  certain  amount  of  hire  or  freight  to  be  paid 
him  by  said  parties  respectively  therefor,  amounting  in  the  whole  to  the 
sum  of  $ .    And  your  orator  being  desirous  to  procure  said  vessel 

1  8  Curtii  C.  C.  877. 
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and  said  freight  to  be  insured  for  said  voyage,  at  and  from  said  Q.  to  said 

port  of  discharge,  namely,  the  said  ship  for  the  sum  of  $ ,  ralued  at 

$ ,  and  said  freight  for  the  sum  of  $ ^  valued  at  $ ,  against 

the  perils  of  the  seas  and  other  risks  usually  contained  in  marine  policies 
of  insurance,  on  property  of  such  description,  did,  in  writing  by  letter, 
bearing  date,  &c.,  request  his  agent,  one  J.  E.  O.,  of  said  Q.,  to  procure  the 
same  to  be  insured  on  account  of  your  orator,  and  to  have  the  policies  of 
insurance  therton  in  the  name  of  your  orator,  a  copy  of  which  letter, 
marked  (A),  your  orator  hereto  annexes  and  prays  that  the  same  may  be 
taken  as  a  part  of  this  his  bill  of  complaint. 

And  your  orator  further  showeth,  that  said  J.  £.  O.,  afterwards  on 

the day  of  the  same ,  in  compliance  with  the  request  of  your 

orator,  did,  through  one  H.  M.,  of ,  broker,  request  one  A.  McL.,  of 

the  city  of ,  and  State  of ,  insurance  broker,  to  procure  said  in- 
surance upon  said  ship  and  said  freight,  to  be  made  and  effected  at  some 

proper  and  solvent  insurance  company  in  said ,  or  in ,  in  said 

State  of y  and  did  cause  to  be  transmitted  to  said  A.  McL.,  insur- 
ance broker  as  aforesaid,  a  copy  of  your  orator's  said  letter,  bearing  date 

the  said ;  and  thereupon  the  «aid  A.  McL.  being  unable  to  procure  • 

said  insurance  to  be  made  and  effected  for  a  reasonable  premium  in  said 

J  did,  in  writing,  authorize  and  request  one  D.  R.  M.,  of  said  , 

commission  merchant,  to  cause  said  insurance  to  be  made  and  effected  by 

some  proper  insurance  company  in  said ,  which  said  written  request 

and  authority  so  given  by  said  A.  McL.  to  said  D.  R.  M.,  was  and  is  con- 
tained in  two  certain  letters  written  by  the  said  A.  McL.  to  said  D.  R.  M., 
one  of  which  letters  bears  date  &c.,  and  the  other  of  said  letters  bears 
date  &c. ;  and  your  orator  hereto  annexes  copies  of  both  said  letters  marked 
(B.  and  C),  and  prays  that  the  same  may  be  taken  as  parts  of  this  his  bill 
of  complaint. 

And  your  orator  further  shows,  that  in  said  letter  of  said  A.  McL.,  bear- 
ing date  the  &c.,  by  accident  and  mistake,  the  said  D.  R.  M.  was  directed 
to  cause  said  ship  to  be  insured  for  the  sum  of  $         >  to  be  valued  at  the 

8um  of  $ ,  and  said  freight  to  be  insured  at  the  sum  of  $ ,  and  to 

be  valued  at  the  sum  of  $ ;  and  in  and  by  said  letter  of  said  A.  McL., 

bearing  date  the  said ,  said  mistake  was  in  part  corrected,  and  said 

D.  R.  M.  was  directed  to  insure  said  ship  for  the  sum  of  $ ,  and  to 

insure  said  freight  for  the  sum  of  $ ;  but  by  accident  and  mistake, 

the  sum  for  which  said  ship  and  said  freight  were  to  be  valued  thereon 
was  wholly  omitted. 

And  your  orator  further  shows,  that  the  said  D.  R.  M.,  after  receiving 

said  letters  on  the ,  did  apply  to  the  said  Commercial  Mutual  Marine 

Insunmce  Company  to  make  insurance  upon  said  ship  and  freight  for 
your  orators,  according  to  the  order  and  request  of  the  said  A.  McL.,  and 
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did  then  aad  there  exhibit  both  said  letters  of  said  A.  McL.  to  said  In* 
sarance  Company,  with  the  intent  to  inform  said  Insurance  Company  as 
weU  of  the  relation  of  said  A.  McL.  as  agent  of  the  owners  of  the  said 
ship,  as  to  enable  them  to  determine  the  character  of  the  risk  to  be  insured, 
and  said  Insurance  Company  did  afterwards  read  and  examine  said  letters, 
and  on  the  same  day  did  agree  with  the  said  D.  R.  M.,  acting  as  the  agent 
of  your  orator,  to  insure  the  said  ship  on  the  voyage  aforesaid,  at  and  from 

said  Q.,  for  the  sum  of  $ ^  to  be  valued  at  the  sum  of  $ y  and  to 

insure  the  said  freight  of  said  ship  on  said  voyage  for  the  sum  of  $ ^ 

to  be  valued  at  the  sum  of  $ ,  and  to  receive  as  premium  therefor  the 

sum  of  $ . 

And  your  honor  further  shows,  that,  thereaflerwards,  on  the  &c ^ 


the  said  Insurance  Company,  with  the  intent  and  design  to  carry  into 
effect  said  agreement,  did  cause  to  be  made  a  writing  or  policy  of  insur- 
ance, signed  by  the  president  and  secretary,  bearing  date  &c.,  a  copy 
of  which  is  hereto  annexed,  marked  (D),  which  your  orator  prays  may 
be  taken  as  part  of  this  his  bill  of  complaint,  and  did  deliver  said  policy 
to  said  D.  R.  M.,  the  agent  of  your  orator,  as  aforesaid,  and  did  receive 

from  said  D.  R.  M.,  the  agent  of  your  orator,  said  premium  of  $ ,  which 

sum  was  thereafterwards  by  your  orator  repaid  to  said  D.  R.  M. 

And  your  orator  further  shows  that,  although,  when  said  Insurance 
Company  had  so  agreed  to  insure  said  ship  and  fi-eight  for  the  amounts 
aforesaid,  it  was  well  known  to  said  Insurance  Company  that  said  A. 
McL.  was  merely  the  agent  of  the  owner  of  said  ship  and  of  the  person 
entitled  to,  and  solely  interested  in,  said  freight;  and  that  he,  said  A. 
McL.,  had  no  insurable  or  other  interest  whatever  in  either  said  ship  or 
said  freight,  and  that  said  A.  McL.  was,  by  profession  and  pursuit,  a  mere 
insurance  broker,  and  that  he  was  acting  as  the  agent  of  the  person  who 
owned  said  ship  and  who  was  solely  interested  in  said  freight,  and  yet  by 
accident  and  mistake  said  insurance  on  said  ship  and  said  freight  was,  by 
the  terms  of  said  policy  &c.,  declared  to  be  on  account  of  said  A.  McL.,  and 
without  adding  thereto  the  word  agent  or  any  other  term  indicating  that  he» 
the  said  A.  McL.,  was  insured  as  said  agent  of  the  party  owning  said  ship 
and  interested  in  said  freight,  and  without  the  usual  clause  commonly  in« 
serted  in  such  policies,  that  said  insurance  was  effected  for  whom  it  might 
concern. 

And  your  orator  further  shows,  that  said  Insurance  Company  knew, 
and  was  distinctly  informed  by  said  D.  R.  M.  by  said  letter  of  said  A* 
McL.  to  said  D.  R.  M.,  bearing  date  &c.,  and  submitted  to  and  read  by 
them  as  aforesaid,  that  said  A.  McL.  was  the  mere  agent  of  and  broker 
for  the  owner  of  said  ship,  and  had  no  interest  whatever  in  said  ship 
or  freight,  except  so  far  as  he  would  be  entitled  to  the  usual  commis- 
sion of  a  broker  for  procuring  said  insurance;  and  that  said  Insurance 
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Company  did  agree,  consent,  and  understand  at  the  time  said  agreement  to 
insure  said  ship  and  freight  was  made  with  said  D.  R.  M.,  and  before  siud 
policy  so  made  to  carry  said  agreement  into  effect  was  written  and  signed, 
that  said  insurance  was  to  be  made  for  the  benefit  and  on  account  of  the 
owner  of  said  ship ;  and  that  said  A.  McL.  was  not  the  owner  of  said  ship 
nor  interested  therein  or  in  said  freight,  and  that  by  mere  inadvertence, 
accident,  and  mistake  in  writing  said  policy  of  insurance,  it  was  omitted  to 
be  inserted  in  said  policy,  that  said  insurance  was  made  on  account  of  said 
A«  McL.  as  agent  and  for  whom  it  might  concern. 

And  your  orator  further  shows  unto  your  honors,  that  said  policy  was 
received  by  the  said  D.  B.  M.,  and  transmitted  to  the  said  J.  E.  0.,  the 
agent  of  your  orator,  and  by  him  kept  and  retained  in  ignorance,  that  by 
the  terms  and  legal  effect  thereof  no  other  interest  was  insured  thereby 
save  that  of  the  said  A.  McL.,  and  in  the  full  understanding  as  well  by  said 
A.  McL.,  said  D.  R.  M.,  and  said  J.  E.  0.,  that  the  interest  of  your  orator 
in  said  ship  and  freight,  to  the  extent  of  the  sums  named  in  said  policy,  was 
thereby  insured  and  protected,  in  accordance  with  your  orator's  directions 
contained  in  his  said  letter  to  said  J.  E.  O.,  bearing  date  the  said  &c. 

And  your  orator  further  shows  &c.     {^Bis^e  state  the  loss  of,  &&] 

And  your  orator  submits  to  your  honors,  that,  by  reason  of  the  prem- 
ises, he  is  justly  and  equitably  entitled  to  have  said  mistake  so  made 
in  drawing  said  policy  of  insurance  corrected,  and  said  policy  reformed  by 
inserting  therein  that  said  insurance  was  made  an  account  of  A.  McL.  as 
agent,  or  for  whom  it  may  concern ;  and  that  the  sums  so  insured  by  said 
company  on  said  ship  and  said  freight  be  paid  to  him  accordingly. 

And  your  orator  further  shows  unto  your  honors,  that  previously  to  this 

suit  being  commenced,  on  the day  of ,  and  since,  he  applied  to, 

and  requested,  and  caused  applications  to  be  made  to  said  Insurance  Com- 
pany, to  act  towards  your  orator  in  such  a  way  as  is  equitable  and  just,  and 
to  reform  said  policy  as  aforesaid,  and  to  adjust  and  pay  to  him  the  sums  so 
insured  by  them  on  said  ship  and  said  freight,  and  so  lost  to  your  orator  as 
aforesaid  by  reason  of  the  perils  insured  against  in  said  policy,  and  exhib- 
ited to  said  Insurance  Company  the  usual  and  proper  proofs  of  said  agency 
of  said  A.  McL.  and  of  said  loss,  and  of  his  sole  ownership  of  said  ship  and 
sole  interest  in  said  freight  at  the  time  of  said  agreement  so  made  with  the 
agent  of  your  orator  by  said  Insurance  Company  to  insure  the  same  as 
aforesaid,  and  your  orator  well  hoped  that  said  Insurance  Company  would 
have  yielded  to  his  said  applications  and  paid  to  him  the  sums  so  insured 
by  them  and  lost  by  him  as  aforesaid. 

[Oliver  V.  The  Mut  Comm.  Mar.  Ins.  Co.  2  Curtis  C.  C.  277.] 
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45.  OhargeM  and  prayer  in  bill  to  rectify  seUlemmt  and  remove  trtuiees, 

[^Modern  Engli$h  FormJ\ 

The  truth  of  the  matters  aforesaid  would  appear,  if  the  defendants  B.  W. 
and  T.  W.  would  set  forth,  as  thej  ought  to  do,  when  and  where  and  how 
and  from  whom  and  in  whose  presence  the  said  T.  W.  receiyed  the  instmo- 
tions  for  the  sud  settlement  and  the  said  new  bonds  executed  as  aforesaid, 
and  whether  or  not  in  writing,  and  what  has  become  thereof  and  of  the 
drafts  and  copies  of  the  said  settlement  and  bonds,  and  of  all  letters  and 
notes  which  passed  about  the  same  or  the  preparation  thereof,  and  whether 
the  said  T.  W.  made  anj  and  what  entries  in  any  and  what  book  or  books 
or  bill  of  costs  about  taking  such  instructions,  or  the  attendance  for  the 
same,  and  what  is  become  thereof. 

That  the  said  settlement  ought  to  be  rectified  and  altered  acoor^g  to 
the  intention  of  the  parties  thereto,  and  that  the  said  former  securities  for 

the  said  loan  to  the  said ought  to  be  restored  to  the  plaintiffs,  and 

ought  to  be  taken  as  still  subsisting  &iC 

That  the  defendants and  ought  to  be  remoyed  from  beiog 

trustees,  and  new  ones  appointed  by  the  said  M.  A.  D. 

Prayer, 

1.  That  it  may  be  declared,  that  the  aforesaid  exchange  or  substilution 

of  the  said  new  securities  for  the  said  seyeral  sums  of  $ and  $ 

bank  annuities,  and  the  dividends  thereof,  was  a  fraud  upon  the  plain- 
tiffs. 

2.  That  it  may  be  declared,  that  the  said  defendants and 

respectively  are  liable  for  the  said  several  sums,  to  the  same  extent  and  in 
the  same  manner  as  if  such  exchange  or  substitution  of  securities  had  not 
taken  place,  and  that  they  may  be  decreed  forthwitb  to  pay  or  make  good 
such  sums  respectively,  or  such  of  them  and  such  parts  thereof  as  they 
were  respectively  liable  for  before  such  exchange  or  substitution  of  securi- 
ties took  place,  and  that  the  said  defendants and n^iy  be  decreed 

forthwith  to  pay  or  replace  the  said  sum  of  $ . 

8.  That,  if  necessary  or  proper,  the  said  new  securities  may  be  delivered 
up  to  be  cancelled. 

4.  That  the  said and may  be  removed  from  being  tmstees  of 

the  said  settlement,  and  that  the  plaintiff  M.  A.  D.  may  be  at  liberty  to  ap- 
point new  trustees  thereo£ 

5.  That  it  may  be  declared,  that  the  said  settlement  is  improperly  framed 
in  the  particulars  hereinbefore  mentioned,  and  that  the  same  may  be  cor- 
rected accordingly ;  and  that  the  said  trust  moneys,  when  so  paid  or  re- 
placed, may  be  duly  invested  upon  the  trusts  of  the  said  settlement,  when 
80  corrected  as  aforesaid. 
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6.  That-  the  said  J.  W.  may  be  declared  to  be  responsible  for  what,  if 
anything,  may  be  lost  by  the  aforesaid  exchange  or  substitution  of  securi- 
ties. 


46.  Bill  to  have  a  e(mveya$ue  reformed. 
(New  Hampshire.) 

To  THE  Supreme  Judicial  Coubt. 

Rockingham,  as. 

T.  K.,  of  &c,  complains  against  T.  O.,  of  Scc^  and  N.  O.,  his  wife,  and 

says  that  on  the day  of y  1856,  the  said  defendants,  T.  6.  and  N. 

6^  were  negotiating  with  one  M.  for  the  purchase  of  a  certain  farm  in  H., 
bounded  &c. ;  that  M.  agreed  to  sell  said  farm  for  $  1,200,  and  it  was 
agreed  that  the  plaintiff  should  furnish  $  1,000  of  the  purchase-money ;  that 
M.  should  convey  the  farm  to  the  said  N.  O. ;  that  she  should  give  the 
plaintiff  a  note  for  said  sum  of  $  1,000,  and  a  mortgage  of  said  land,  to 
secure  the  note,  and  that  the  said  M.,  T.  G.  and  his  wife,  and  K^  the  plain- 
tiff, all  met  and  transacted  the  business  in  that  way,  and  that  said  acts  were 
aU  parts  of  one  and  the  same  transaction ;  that  said  K.,  the  plaintiff,  is  now 
the  owner  of  said  note  and  mortgage,  that  said  note  and  interest  thereon  is 
now  wholly  due  to  said  K.,  the  plaintiff,  and  unpaid ;  that  at  the  time  of 
said  transactions  said  N.  6.  was  a  married  woman,  and  the  wife  of  said 
T.  6. ;  that  the  plaintiff  was  ignorant  at  the  time,  and  not  aware  but  the 
security  thus  taken  was  good  and  valid,  and  that  he  inquired  of  the  magis- 
trate who  made  the  writings,  and  was  informed  that  the  security  thus  taken 
would  be  good,  and  that  he  supposed  that,  having  paid  a  part  of  the  pur- 
chase-money for  the  farm,  he  could  have  an  interest  in  or  security  upon  the 
same  untO  his  debt  was  paid ;  that  said  N.  6.  has  been  requested  to  pay 
the  money,  or  to  surrender  possession  of  the  land,  but  declines  to  do  either, 
upon  the  ground  that  the  note  and  mortgage  are  void,  because  she  was,  at 
the  time  of  their  execution,  a  married  woman ;  that  said  N.  6.  knew,  at 
the  time  of  said  conveyances,  that  siud  note  and  mortgage  were  void,  and 
that  she  gave  them  in  that  way  for  the  purpose  and  with  the  intent  to  de- 
fraud the  plaintiff;  and  that  said  T.  G.,  well  knowing  all  the  premises,  was 
present  and  assisted  his  said  wife  in  consummating  said  fraud  on  the 
plaintiff. 

Wherefore  the  plaintiff  prays  that  it  may  be  ordered  and  decreed  that 
unlCiM  the  defendants,  or  one  of  them,  pay  said  sum  of  $  1,000  and  interest 
therecm,  to  the  plaintiff,  within  a  reasonable  time,  they  and  each  of  them  be 
foreclosed  from  the  right  to  redeem  said  premises,  or  that  the  interest  of 
said  plaintiff  in  said  land  may  be  set  out  to  him,  or  that  his  deed  may  be 
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reformed,  so  as  to  gire  effect  to  the  intention  of  the  parties,  and  for  sadi 

other  relief  as  maj  be  just. 

T.  K. 
J.  B.,  SoUdtor. 

Decree  on  the  above. 

It  is,  therefore,  ordered  and  decreed  that  said  T.  6.  and  N.  6.  execute 
and  deliver  to  the  plaintiff,  within  twenty  days,  a  joint  quit  claim  mortgage 
deed  of  the  premises  described  in  the  plaintiff's  bill,  to  secure  nine  hun- 
dred and  ten  dollars,  as  of  the day  of y  upon  the  presentation  to 

them  of  such  a  deed  by  the  plaintiff ;  and  that  unless  the  said  sum  of  nine 

hundred  and  ten  dollars,  with  legal  interest  thereon  from  said day  of 

,  be  paid  to  the  plaintiff  within  sixty  days,  a  writ  of  possession,  in  com- 
mon form,  as  upon  mortgage,  shall  issue  in  favor  of  the  plaintiff. 

[Kennard  v.  George,  44  N.  H.  440.] 


47.  Bill  to  reform  a  conveyance  hy  correcting  a  mistake  in  a  boundary, 

(Tide  and  Address.) 

Humbly  complaining,  showeth  unto  your  honors,  the  plaintiff, 

1.  That  on  the day  of  ,  186—,  the  defendant  executed  and 

delivered  to  the  plaintiff,  under  his  hand  and  seal,  a  deed,  of  which  the  fol- 
lowing is  a  copy,  [give  a  copy,  containing,  for  example^  the  foUottnng  de^ 
scription  of  the  premises  conveyed.    All  that  certain  lot,  dec,  beginning  at 

a  point,  &C.,  running  thereon  easterly  along  A.  street feet,  thence 

southerly  along  B.  street feet,  thence  westerly  and  parallel  to  C 

street feet,  thence  southerly  and  parallel  to  D.  street feet,  to  the 

place  of  beginning.] 

2.  That  the  description  therein  given  of  the  premises  intended  to  be 
conveyed  was  erroneous,  and  in  fact  does  not  describe  any  premises  what- 
ever ;  that  the  word  ^  southerly,"  as  last  used  in  sud  description,  was  in- 
serted by  mistake  of  the  parties^  to  said  deed  [or  otherwise,  or  if  fraud  u 
relied  upon,  the  circumstances  of  it  should  he  epecificaUy  stated],  instead  of  the 
word  '<  northerly,"  which  should  have  been  used  instead  thereof;  and  that 
in-  order  to  make  said  deed  pass  any  premises  whatever  to  the  plaintiff,  and 
to  make  it  conform  to  the  actual  intention  of  the  parties,^  it  is  necessary 
that  the  said  description  should  be  rectified  and  reformed  by  substitutiiig 
the  word  *•  northerly "  for  the  word  "  southerly,"  where  the  latter  word  is 

^  The  miBtake  most  be  made  oat  according  to  theanderstanding  of  both  parties. 
Sawyer  v.  Hovej,  S  Allen,  331  ;  Andrews  v,  Essex  Ins.  Ck>.  3  Mason,  10;  Green  v. 
Morris,  1  Beaslej  (N.  J.)  170;  Canedy  v,  Marcy,  13  Gray,  373.  Bat  see  the  seoaiUa 
limitations  apon  this  doctrine  in  Brown  v.  Lamphear,  35  Vermont,  252. 

^  Ibid. 
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last  used  therein  [or  $ay^  so  as  to  read  as  follows,  avid  insert  description  in 
fuU  as  corrected^. 

3.  That  the  plaintiff  has  paid  to  the  defendant  for  the  said  premises  the 
consideration  expressed  in  said  deed. 

\^Ptayer  that  the  deed  may  he  reformed^  SfC.'] 


Section  XIIL 

Bills  to  restrain  the  infringement  of  copyrights. 

48.  A  hill  to  restrain  a  publication  of  a**^  Lift  of  Washington**  containing 

pages,  of  which pages  were  copied  from  Sparks* s  **  Life  and 

Writings  of  Washington^ pages  heing  official  letters  and  docu- 

mentSy  and pages  heing  private  letters  of  Washington,  originally 

ptfiflished  hy  Mr,  S. 

To  the  Judges  of  the  Grcuit  Court  of  the  United  States,  for  the  District 
of  Massachusetts : 

The  bill  of  complaint  of  C.  F.,  T.  G.  W.,  L.  T.,  and  J.  S.,  all  of  C,  in 
the  county  of  M.,  in  said  district,  against  B.  M.,  N.  C,  6.  P.  L.,  and  T. 
H.  W.,  and  C.  W.  U. 

Respectfully  show  your  orators  G.  F.,  T.  G.  W.,  and  L.  T.,  printers 
and  publishers  and  copartners,  doing  business  under  the  name  and  style 
of  F^  W.  Ai  T.,  and  J.  S.,  gentleman,  all  of  C,  in  the  county  of  M., 
in  said  district  of  Massachusetts,  and  all  being  dtizens  of  the  United 
States,  that  the  said  J.  S.  is,  and  heretofore  at  the  time  of  the  infringe- 
ment hereinaiterwards  mentioned  was,  proprietor  of  the  copyright  of  a 
work  of  which  the  said  J.  S.  is  the  author  and  compiler,  entitled,  ^  The 
Writings  of  George  Washington,  being  his  Correspondence,  Addresses,  Mes- 
sages, and  other  Papers,  official  and  priyate,  selected  and  pubUshed  from  the 
original  Manuscripts,  with  a  Life  of  the  Author,  Notes  and  Illustrations,  by 
J.  S.,**  consisting  of  twelve  volumes,  of  all  which  volumes  respectively  the 
copyright  was  taken  out  by  said  J.  S.,  previous  to  the  publicadon  thereof 
respectively,  and  secured  according  to  law,  the  said  J.  S.,  at  the  time,  of 
taking  out  and  securing  said  copyrights  respectively,  and  still  being  a  citizen 
of  the  United  States,  and  the  term  of  each  and  all  of  which  copyrights  has 
still  more  than  eight  years  to  run ;  and  that  said  F^  W.  &  T.,  before  the 
infringement  hereinafterwards  complained  of,  had,  by  an  agreement  with 
said  J.  S.,  undertaken  and  become  interested  in  and  assumed  a  part  of  the 
risk  and  responsibility  of  the  publication  of  said  work,  and  have  ever  since 
continued,  and  still  continue,  to  be  thus  interested,  and  that  ever  since  the 
first  publication  of  the  several  volumes  of  said  work,  the  public  have  been 
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supplied  with  copies  of  the  same  by  said  J.  S.  and  the  pablishers  of  the 
same  at  reasonable  prices ;  and  that  said  J.  S.  and  said  F.,  W.  &  T.,  have 
incurred  very  large  expenses  upon  said  publication,  and  have  been  and  are 
in  the  receipt  of  large  amounts,  the  proceeds  of  the  sale  of  said  work,  to 
reimburse  their  expenses,  and  remunerate  their  labor  and  care  bestowed  on 
the  same.  And  your  orators  further  show  that  they,  your  orators,  being  in 
the  receipt  of  large  sums,  the  proceeds  of  the  sale  of  said  work  as  afore- 
said, under  said  copyrights,  B.  M.,  N.  C,  and  T.  H.  W.,  all  of  B.,  in  the 
county  of  S.,  in  said  district  of  Massachusetts,  and  G.  P.  L.,  of  C,  in  the 
county^of  M.,  in  the  district  of  N.  H.,  booksellers,  being  copartners  under 
the  name,  style,  and  firm  of  M.,  C.,  L.  Sc  W.,  and  also  C.  W.  U.,  of  S.,  in 
the  county  of  E.,  in  said  district  of  Massachusetts,  clerk,  all  of  them  well 
knowing  that  said  J.  S.  held  such  copyrights  and  sidd  F^  W.  &;  T.  were 
interested  in  the  said  publication,  and  deliberately,  after  due  notice,  intend- 
ing to  infringe  said  copyrights  at  said  B.,  on  the  fiflh  day  of  August,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty,  and  at  divers  times  before 
and  since  the  said  fifth  day  of  August,  without  the  allowance  and  consent 
of  your  orators,  or  either  of  them,  published  and  exposed  to  sale  and  sold 
a  work  in  two  volumes  entitled  ^  The  Life  of  Washington,"  in  the  form 
of  an  autobiography,  the  narrative  being,  to  a  great  extent,  conducted  by 
himself  in  extracts  and  selections  from  his  own  writings,  with  portraits  and 

other  engravings,  consisting  of pages  in  the  whole,  which  they  still 

continue  to  expose  to  sale,  having  had  due  notice,  and  well  knowing  that 
the  same  is  a  copy  from,  and  an  infringement  and  piracy  of,  said  ^  Writings 
of  George  Washington,  &c,  with  a  Life  of  the  Author,"  so  published  by 
your  orators  as  aforesaid.  And  your  orators  aver  that  three  hundred  and 
eighty-eight  pages  of  said  piratical  work  are  copied  verbatim  et  UteraUm 
from  the  said  work  so  edited  and  compiled  by  said  J.  S.,  as  aforesaid,  and 
so  published  by  your  orators  as  aforesaid,  consisting  of  matter  which  was 
published  originally  by  said  J.  S.,  under  his  said  copyright,  and  which  had 
never  before  been  published  or  printed,  and  which  he,  the  said  J.  S.,  ^und 
his  assigns,  had  the  exclusive  right  and  privilege  to  print,  publish,  and  sell 
and  expose  to  sale ;  and  that  many  other  parts  of  said  piratical  work  pub- 
lished by  said  parties  complained  of,  besides  said  three  hundred  and  eighty- 
eight  pages,  are  infringements  upon  said  J.  S.'s  said  copyrights,  whereby 
your  orators  have  sustained  great  damage,  detriment,  and  injury.  And 
your  orators  further  show,  that  said  M.,  C,  L.  &  W.  and  U.  still  continue 
and  threaten  hereafter  to  continue  to  print,  publish,  and  expose  to  sale  and 
sell  copies  of  the  said  piratical  work,  the  protests,  expostulations,  and  warn- 
ings of  your  orators  to  them  to  the  contrary  notwithstanding.  AU  whidi 
actings,  doings,  and  pretences  are  contrary  to  equity  and  good  oonsdenee, 
and  tend  to  the  wrong  and  injury  of  your  orators  in  the  premises.  In  con- 
sideration whereof  and  forasmuch  as  your  orators  are  remediless  in  the 
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premises  at  law,  and  cannot  have  adequate  relief,  save  in  a  Court  of 
Equity,  where  matters  of  this  and  the  like  nature  are  properly  cognizable 
and  relievable,  and  to  the  end  that  said  M.,  C,  L.  &;  W.  and  U.  may  appear 
and  answer  all  and  singular  the  matters  and  things  hereinbefore  set  forth 
and  complained  of,  particularly  how  many  copies  of  said  piratical  work  they 
have  sold,  what  number  they  have  on  hand,  and  that  they  be  restrained 
by  injunction  issuing  from  this  Court  from  selling  or  exposing  to  sale,  or 
causing  or  being  in  any  way  concerned  in  the  selling  or  exposing  to  sale, 
or  otherwise  disposing  of  any  copies  of  said  piratical  work,  and  that  they 
be  ordered  and  decreed  to  render  an  account  of  the  copies  of  the  sa/ne  that 
they  have  sold,  and  to  pay  over  the  profits  of  such  sales  to  the  plaintiffs, 
and  that  they  be  ordered  to  surrender  and  deliver  up  the  copies  on  hand 
and  the  stereotype  plates  of  said  piratical  work  to  an  officer  of  this  Court  to 
be  cancelled  and  destroyed,  and  be  ordered  to  pay  the  plaintiffs  their  costs ; 
and  that  your  orators  may  have  such  other  and  further  relief  as  to  this  hon- 
orable Court  may  seem  meet,  or  as  equity  may  require.  May  it  please  this 
honorable  Court  to  grant  to  your  orators  a  writ  of  subpoena  directed  to  the 
said  M.,  C,  L.  &  W.  and  U.,  commanding  them  at  a  day  certain,  and  under 
a  certain  penalty  to  be  therein  inserted,  personally  to  be  and  appear  before 
this  honon^le  Court,  then  and  there  to  answer  the  premises,  and  to  stand 
and  abide  such  order  and  decree  therein  as  to  this  honorable  Court  shall 
seem  agreeable  to  equity  and  good  conscience. 

By  their  SoHcitars. 

P.&R 
[Folsom  V.  Marsh,  2  Story  C.  C.  100.] 


49.  Bill  charging  infringement  of  copyright,  catting  for  it^unction,  oe- 

countj  Sfc. 

To  the  Judges  of  the  Grcuit  Court  of  the  United  States,  for  the  District 
of  Massachusetts : 

8.  8.  6.,  of  P.,  in  the  State  of  Rhode  Island,  and  a  citizen  of  the  United 
States,  bringn  this,  his  bill,  against  W.  B,,  of  P.,  in  the  county  of  P.,  and 
a  citizen  of  the  said  district  of  Massachusetts,  bookseller. 

And  thereupon  your  orator  complains  and  says,  that  he  is  a  citizen  of  the 
United  States,  and  is  author  and  proprietor  of  a  certain  book  entitled 
**  Greene's  Analysis,  a  Treatise  on  the  Structure  of  the  English  Language  ; 
or  the  Analysis  and  Classification  of  Sentences,  and  their  component  Parts, 
with  Illustrations  and  Exercises  adapted  to  the  use  of  Schools.  By  Samuel 
S.  Greene,  A.  M.,  Principal  of  the  Phillips  Grammar  School,  Boston. 
Philadelphia :  Thomas,  Cowperthwaite  &  Co.,  1848."  The  title  of  which 
said  book  was  duly  entered  for  securing  the  copyright  thereof  by  the  said 
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G.,  according  to  the  act  of  Congress,  on  the  nineteenth  day  of  November^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-six,  in  ihe 
Clerk's  office  of  the  District  Court,  of  the  district  of  Massachusetts,  as  by 
the  record  of  such  entry,  remaining  in  said  Clerk's  office,  fully  appears ;  and 
your  orator  avers  that  he  did  all  other  acts  and  things  required  by  law,  for 
the  securing  of  his  said  copyright,  in  the  book  aforesaid ;  and  continued  by 
his  agents  duly  authorized  to  publish  and  sell  the  same,  exclusively  of  all 
other  persons,  and  under  the  protection  of  the  copyright  thus  secured  to  him. 

And  your  orator  further  shows,  that  he  is  the  author  and  proprietor  of  a 
certain  other  book  entitled,  ^  Greene's  First  Lessons  in  Grammar.  First 
Lessons  in  Grammar,  based  upon  the  Construction  and  Analysis  of  Sen- 
tences ;  designed  as  an  introduction  to  the  *  Analysis  of  Sentences.'  By 
Samuel  S.  Greene,  A.  M.,  Principal  of  the  Phillips  Grammar  School, 
Boston.  Philadelphia:  Thomas,  Cowperthwaite  &  Co."  The  title  of 
which  said  book  was  duly  entered  for  the  securing  the  copyright  thereto  by 
the  said  Greene,  according  to  the  act  of  Congress,  on  the  twenty-ninth  day 
of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
eight,  in  the  Clerk's  office  of  the  District  Court  of  the  district  of  Massa- 
chusetts, as  by  record  of  such  entry,  remaining  in  said  Clerk's  office,  fully 
appears ;  and  your  orator  avers  that  he  did  all  other  acts  and  things  re- 
quired by  law,  for  his  securing  of  his  said  copjrright  in  the  book  aforesaid, 
and  continued,  by  his  agents  duly  authorized,  to  publish  and  sell  the  same, 
exclusively  of  all  other  persons,  under  the  protection  of  the  copyright  thus 
secured  to  him. 

And  your  orator  further  shows,  that  the  purpose  and  design  of  both  of 
the  said  books  is  to  teach  children  the  formation  and  analysis  of  the  Eng- 
lish language ;  and  that,  in  furtherance  of  this  design,  he  has  invented,  ar- 
ranged, composed,  and  set  forth  in  both  of  the  books  aforesaid  a  new  sys- 
tem for  the  division  of  all  sentences  of  the  English  language  into  various 
classes,  with  new  divisions  and  subdivisions  ;  and  your  orator  further  says, 
that  he  has  invented,  applied,  and  set  forth  in  both  of  said  books  new  names 
to  express  and  define  these  said  classes,  divisions,  and  subdivisions ;  and 
your  orator  further  says,  that  he  composed,  arranged,  and  set  forth  ^in  both 
of  said  books  certain  exercises,  designed  to  teach  and  illustrate  the  formar 
tion  and  analysis  of  the  sentences  of  the  English  language. 

And  your  orator  further  shows,  that  the  exclusive  right  to  print,  publish, 
and  sell  the  several  books  aforesaid,  the  whole  and  every  part  of  the  con- 
tents of  each  of  them  was  and  is  vested  in  your  orator,  and  that  your  orator 
has  expended  large  sums  of  money  in  preparing  and  printing  editions  of 
the  said  books,  and  has  always  had,  and  still  has,  a  sufficient  number  of 
copies  on  hand,  for  sale  to  the  public,  at  a  reasonable  price,  and  has  always 
received,  and  still  ought  to  receive,  the  profits  thereof. 

Nevertheless,  the  said  defendant,  contriving  and  intending  to  injure  your 
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orator,  without  the  license  and  consent  of  your  orator,  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
three,  at  his  shop  in  said  P.,  puhlished  and  exposed  for  sale,  and  sold,  and 
still  continues  to  publish  and  expose  for  sale,  divers,  to  wit :  ten  thousand 
copies  of  a  book  entitled  ''CoveU's  Digest  of  English  Grammar.  A 
Digest  of  English  Grammar,  synthetical  and  analytical,  classified  and 
methodically  arranged ;  accompanied  by  a  Chart  of  Sentences,  and  adapted 
to  the  Use  of  Schools.  By  L.  T.  Covell,  Principal  of  the  Fourth  Ward 
Schools,  Alleghany,  Pa.  Apply  thine  heart  unto  instruction,  and  thine 
ears  to  the  words  of  knowledge.  Prov.  23  :  12.  New  York :  D.  Appleton  & 
Company,  200  Broadway.  Pittsburg :  A.  H.  English  &  Co.  MDCCCLII.'' 
And  furthermore,  that  the  said  defendant,  on  the  thirteenth  day  of  July,  in 
the  year  of  our  Lord  one  tho&sand  eight  hundred  and  fifly-four,  at  his  said 
shop,  published  and  exposed  for  sale,  and  sold,  and  still  continues  to  publish 
and  expose  for  sale,  divers,  to  wit :  ten  thousand  copies  of  a  book  entitled 
**  Covell's  Digest  of  English  Grammar.  A  Digest  of  English  Grammar, 
synthetical  and  analytical,  classified  and  methodically  arranged;  accom- 
panied by  a^  Chart  of  Sentences,  and  adapted  to  the  Use  of  Schools,  Alle- 
ghany, Pa.  Apply  thine  heart  unto  instruction  and  thine  ears  to  the  words 
of  knowledge.  Prov.  28 :  12.  Second  Edition.  New  York :  D.  Appleton  & 
Company,  200  Broadway.  Pittsburg:  A.  H.  English  &  Co.  MDCCCLIII.'' 
And  said  last-named  book  is  a  second  edition  of  the  first-mentioned  book, 
published  and  sold  by  the  defendant,  and  differs  from  said  first-mentioned 
book  only  in  a  few  unimportant  words  and  phrases,  and  contains,  in  fact,  all 
the  matter  and  substance  contained  in  the  said  first-mentioned  book,  al- 
though the  words  in  which  said  matter  and  substance  is  expressed  are  not, 
in  all  cases,  the  same. 

And  the  said  books,  so  published,  exposed  for  sale  and  sold  by  the  de- 
fendant are  violations  and  infringements  of  the  said  several  copyrights  of 
your  orator ;  in  that  they  contain  matter  adopted  from  the  said  books  of 
your  orator,  so  copyrighted  as  aforesaid,  describing  and  setting  forth  the 
said  new  system  for  the  division  of  all  sentences  of  the  English  language 
into  various  classes,  with  new  divisions  and  subdivisions,  invented  and  ap- 
plied, as  aforesaid,  by  your  orator ;  and,  furthermore,  in  that  they  define, 
adopt,  and  use,  in  the  same  maimer  with  your  orator,  the  new  names  afore- 
said, invented  and  employed  by  your  orator  to  express  and  distinguish  the 
aforesaid  new  classes,  divisions,  and  subdivisions  of  the  sentences  of  the 
English  language ;  and,  furthermore,  that  the  said  book  adopts  and  imitates 
the  form  and  use  of  certain  exercises  for  children,  composed  and  arranged 
by  your  orator,  for  the  purpose  of  teaching  and  illustrating  the  composition 
and  analysis  of  the  sentences  of  the  English  language ;  and,  furthermore, 
that  the  said  books,  published  as  aforesaid,  and  sold  by  the  defendant,  are 
substantially  of  the  same  plan  and  motive  throughout  with  the  aforesaid 
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books  of  your  orator,  and  that  they  are  intended  to  supersede  the  said 
books  of  jonr  orator,  in  the  market,  with  the  same  class  of  readers  and 
purchasers,  without  introducing  hew  matter,  and  with  only  colorable  devia- 
tions. 

And  your  orator  further  shows,  that  before  the  said  C.  had  compOed,  and 
before  the  defendant  had  published  and  sold  the  books  hereinbefore  com- 
plained of,  the  said  C.  had  seen,  read,  approved  of,  and  introduced  as  a  text- 
book into  the  school  of  which  he  was  the  teacher,  one  or  both  of  the  said 
books  of  your  orator,  and  that  he  recommended  one  or  both  of  the  said 
books  of  your  orator  to  the  favorable  notice  of  other  teachers  and  school 
directors,  as  a  text-book  better  calculated  to  meet  the  wants  of  schools  than 
any  other  work  on  grammar  of  which  he  had  any  knowledge  at  that  time. 
And  your  orator  further  shows  that,  before  the  publication  of  his  said 
books,  the  said  C.  had  no  knowledge  of  the  system  of  analyzing  sentenced 
In  the  manner  described  and  set  forth  by  your  orator  in  his  said  books ; 
and  afterwards  described  and  set  forth  by  the  said  C.  in  the  books  herein- 
before complained  of,  and  published  and  sold  by  the  defendant. 

And  your  orator  further  shows,  that  D.  A.  &  Company,  of  N.  T.,  the 
original  publishers  of  the  books  hereinbefore  complained  of  and  sold  by 
the  defendant,  had  been  informed,  and  knew  that  the  said  books,  published 
by  them  as  aforesaid,  were  infringements  and  violations  of  the  said  copy- 
rights of  your  orator,  and  that  in  consequence  of  said  information  and 
knowledge,  they  directed  the  said  C.  to  change  and  alter  certain  portions  of 
his  said  first-mentioned  book,  so  that  in  the  said  second  edition  thereof  there 
might  be  less  apparent  similarity  to  the  books  of  your  orator,  copyrighted 
as  aforesaid ;  and  that  in  consequence  of  said  directions,  the  said  C.  did,  in 
the  preparation  of  the  said  second  edition  of  said  book,  change  and  alter 
certain  portions  of  his  said  first  edition  of  said  book,  and  made  certain 
other  colorable  deviations,  particularly  in  those  parts  and  sections  which 
your  orator  has  hereinbefore  complained  are  infringements  and  violadona 
of  his  said  copyrights,  secured  as  aforesaid ;  and  said  changes,  alterationsy 
and  deviations  do  not  render  said  second  edition  more  valuable,  more  in- 
structive, or  better  suited  for  the  use  of  teachers  or  pupils  of  schools  than 
the  said  first  edition,  but  that  the  said  changes,  alterations,  and  deviatioos 
were  introduced  into  said  second  edition  simply  and  solely  for  the  purpose 
of  diminishing  the  apparent  similarity  between  the  books  published  and 
sold  by  the  said  defendant,  as  aforesaid,  and  the  books  of  your  orator, 
under  the  false  and  mistaken  supposition  that  by  making  certain  small, 
important,  and  colorable  changes,  alterations,  and  deviations,  the  said 
fendants  could  escape  the  penalty  of  the  law  in  such  case  made  and  pro- 
vided. 

And  your  orator  further  shows,  that,  in  consequence  of  the  said  defend- 
ant's having  so  exposed  for  sale,  and  sold,  and  of  his  continuing  to  expose 
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for  sale,  and  sell,  the  books  hereinbefore  complabed  of,  the  sales  of  your 
orator's  said  books  have  been  hindered  and  rendered  less  than  thej  irould 
otherwise  have  been;  and  that  your  orator  will  suffer  a  still  greater  diminu- 
tion of  his  sales,  and  a  stiU  greater  loss  of  his  lawful  and  rightful  profits  of 
his  said  books,  if  the  said  books  hereinbefore  complained  of  shall  continue 
to  be  sold  or  exposed  for  sale  by  the  said  defendants  or  any  other  person. 

To  the  end,  therefore,  that  the  defendant  may,  upon  his  corporal  oath, 
and  according  to  the  best  and  utmost  of  his  knowledge,  remembrance,  in- 
foimation,  and  belief,  full,  true,  direct,  and  perfect  answer  make  to  all  and 
singular  the  matters  hereinbefore  set  forth  and  complained  of,  and  espe- 
cially, to  answer  and  set  forth : 

1.  Whether  &c 

2.  Whether  &c.,  &c    [7  tnterro^ator%e$.'] 

And  that  the  defendant  may  be  restrained,  by  injunction,  from  selling  or 
exposing  for  sale,  or  causing,  or  being  in  any  way  concerned  in  the  selling 
or  exposing  for  sale,  or  otherwise  disposing  of  any  other  copy  or  copies  of 
the  books  hereinbefore  complained  of;  and  that  he  be  ordered  to  render  to 
your  orator  an  account  of  the  copies  of  the  same  that  have  been  sold,  and 
to  pay  over  to  your  orator  the  proceeds  of  such  sales ;  and  that  h^  be  or** 
dered  to  deliver  up  to  your  orator  all  the  copies  of  said  books  that  he  haf 
on  hand ;  and  that  it  be  decreed  that  the  defendant  pay  to  your  orator  all 
the  costs  of  this  suit ;  and  that  the  exclusive  right  and  privilege  of  your 
orator  to  print  and  publish  and  sell  his  said  books,  and  the  matters  herein- 
before charged  to  have  been  piratically  taken  from  him  as  aforesaid  may 
be  established,  and  that  your  orator  may  have  such  other  and  further  relief 
in  the  premises  as  to  this  honorable  Court  may  seem  meet,  and  as  the  nar 
tu^re  and  circumstances  of  the  case  may  require*  Therefore  will  this  hon- 
orable Court  grant  unto  your  orator  the  writ  of  subpoona,  issuing  out  of  and 
under  the  seal  of  the  Court,  to  be  directed  to  the  said  W.  B.  of  P.,  in  the 
County  of  P.,  and  district  of  Massachusetts,  commanding  him  by  a  certain 
day,  and  under  a  certain  penalty  to  be  therein  specified,  to  appear  before 
this  honorable  Court,  to  answer  upon  oath  the  matters  and  things  herein- 
before complained  of,  and  abide  the  order  and  decree  of  the  Court. 

S«  S.  G., 

by 
L.  Spy  Jb« 

Solicitor  of  Plaintiffs, 

The  defendant,  W.  B.,  is  required  to  answer  the  interrogatories  nnmberei 
respectively  1,  2,  8,  4,  5,  6,  and  7. 
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Section  XTV. 

Bills  to  restrain  the  IhfringemefUs  of  Patent  Rights. 

50.  BiU  for  injunction  to  restrain  the  infringement  of  a  patent  right,  set-^ 

ting  out  recoveries  at  law  and  in  equity. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts : 

In  Equity. 

E.  H.,  Jr.,  of  B.,  in  the  State  of  New  York,  and  a  citizen  of  the  State 
of  New  York,  brings  this  his  bill  against  C.  W.,  of  B.,  in  the  State  of 
Massachusetts,  and  a  citizen  of  the  State  of  Massachusetts : 

And  thereupon  your  orator  complains  and  says,  that  he,  being  the  original 
and  first  inventor  of  a  new  and  useful  improvement  in  sewing  machines, 
fully  described  in  the  letters  patent  issued  to  him  therefor,  as  hereinafter 
stated,  and  not  known  or  used  by  others  before  his  invention  thereof,  and 
not  at  the  time  of  his  application  for  letters  patent  therefor,  in  public 
use  or  on  sale  with  his  consent  or  allowance  as  the  inventor ;  and  being  a 
citizen  of  the  United  States,  and  having  made  due  application,  and  having 
fully  and  in  all  respects  complied  with  all  the  requisitions  of  the  law  in  that 
behalf,  did  obtain  letters  patent  therefor,  issued  in  due  form  of  law  to  him 
in  the  name  of  the  United  States,  and  under  the  seal  of  the  Patent  Office  of 
the  United  States,  and  signed  by  N.  P.  T.,  acting  Secretary  of  State,  and 
countersigned  by  H.  H.  S.|  Acting  Commissioner  of  Patents,  bearing  date 
the  tenth  day  of  September,  in  the  year  of.  our  Lord  eighteen  hundred 
and  forty-six,  whereby  was  granted  and  secured,  according  to  law,  to  your 
orator,  his  heirs,  administrators,  or  assigns,  for  the  term  of  fourteen  yean 
from  said  date,  the  full  and  exclusive  right  and  liberty  of  making,  con* 
structing,  using,  and  vending  to  others  to  be  used,  the  said  improvement  in 
sewing  machines  therein  specified  and  claimed,  as  in  and  by  sud  letters  par 
tent,  or  a  certified  copy  thereof,  here  in  Court  to  be  produced,  will  more  foil  j 
appear.  » 

And  your  orator  further  shows  unto  your  honors,  that  certain  assignments 
of  certain  rights  in  said  patent  have  been  made  and  duly  recorded  in  the 
Patent  Office  of  the  United  States,  whereby  your  orator,. prior  to  the  in- 
fringements herein  complained  of,  became  and  now  is  the  sole  owner  of  said 
patent ;  as  in  and  by  said  assignments  or  certified  copies  thereof  here  in 
Court  to  be  produced  will  more  fully  appear. 

And  your  orator  further  shows  unto  your  honors,  that  the  said  impioTei> 
ment  in  sewing  machines,  patented  to  him  as  aforesaid,  has  hitherto  been 
in  the  exclusive  possession  of  your  orator  or  his  grantees ;  and  has  hitherto 
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been  and  still  is  of  great  value  and  profit  to  your  orator ;  and  that  a  license 
fee  or  patent  rent,  under  his  said  patent,  has  hitherto  been  and  still  is  paid 
to  jour  orator  for  the  largest  portion  of  all  the  sewing  machines  manufac- 
tured and  sold  in  the  United  States ;  yet  the  said  defendant,  well  knowing 
the  premises,  but  contriving  how  to  injure  your  orator,  and  without  his 
consent  or  allowance,  and  without  right,  and  in  violation  of  said  letters 
patent,  and  your  orator's  exclusive  rights,  secured  to  him  aforesaid,  has 
made,  used,  or  vended,  and  still  does  make,  use,  or  vend  to  others  to  be 
used  in  said  district  and  in  other  parts  of  the  Uniled  States,  a  large  num- 
ber of  sewing  machines,  but  how  many  your  orator  cannot  state,  but 
prays  that  the  defendant  may  discover  and  set  forth  each,  embracing 
substantially  the  improvement  in  sewing  machines,  or  a  material  part 
thereof,  patented  to  your  orator  as  aforesaid,  and  thereby  the  said  de- 
fendant has  infringed,  and  still  does  infringe,  and  cause  your  orator  to  fear 
that  in  future  he  will  infringe  upon  the  exclusive  rights  and  privileges 
intended  to  be  secured  to  your  orator  in  and  by  his  said  letters  patent 

And  your  orator  further  shows  unto  your  honors,  that  heretofore  the 
Talidity  of  his  said  patent  has  been  uniformly  affirmed  afler  severe  and 
repeated  contestation,  namely,  by  a  verdict  and  judgment  thereon  at 
law,  in  1852,  and  by  six  final  decrees  in  equity  in  the  Circuit  Court  of 
the  United  States  for  the  district  of  Massachusetts,  and  by  one  final 
decree  in  equity  in  the  Circuit  Court  of  the  United  States  for  the 
southern  district  of  New  York,  all  obtained  in  favor  of'  said  patent  prior 
to  August,  1854. 

And  your  orator  further  shows  unto  your  honors,  that  the  sewing 
machines  made  and  sold  by  the  defendant,  as  herein  complained  of,  are, 
in  their  essential  parts  and  character,  substantially  like  the  sewing  ma- 
chines aprainst  which  injunctions  were  obtained  in  the  suits  aforesaid, 
by  your  orator,  or  by  your  orator  and  his  then  co-owner  of  said  patent. 

And  your  orator  has  requested  the  said  defendant  to  desist  from  mak- 
ing, u^iI)g,  or  vending  to  others  to  be  used,  the  said  sewing  machines, 
embracii)«;  the  said  improvement  patented  to  your  orator,  and  to  account 
with  and  pay  over  to  your  orator  the  profits  made  by  said  defendant  by 
reason  of  the  unlawful  making,  using,  or  vending  of  said  sewing  machines 
embracinir  i^iid  patented  improvement  of  your  orator.  But  now,  so  it  is, 
may  it  pl<':ii«e  your  honors,  that  said  defendant  has  combined  and  confed- 
erated wi:h  other  persons,  to  your  orator  unknown,  but  whom,  when 
discover*  < I,  your  orator  prays  leave  to  make  defendants  hereto,  to  resist 
and  deMi-oy  the  exclusive  rights  and  privileges  secured  to  your  orator  as 
aforesaid,  and  to  make,  use,  and  vend  said  improvement  in  sewing  ma- 
chines, p.iteiited  to  your  orator  as  aforesaid,  without  the  license  of  your 
orator,  and  in  violation  of  his  just  rights  in  the  premises,  all  of  which  is 
contrary  to  equity  and  good  conscience. 

VOL.  III.  168 
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To  the  end,  therefore,  that  the  said  defendant  maj,  if  he  can,  show  why 
your  orator  should  not  have  the  relief  herein  prayed,  and  may,  under  oath, 
and  according  to  his  best  and  utmost  knowledge,  remembrance,  informa- 
tion, or  belief,  full,  true,  direct,  and  perfect  answer  make  to  all  and  singq- 
lar  the  premises,  and  more  especially  may  answer,  discover,  and  set  forth, 
whether  during  any  and  what  period  of  time,  and  where,  he  has  made, 
used,  and  vended  to  others  to  be  used,  for  any  and  what  consideration,  any, 
and  how  many,  sewing  machines,  and  whether  or  not  the  same  embraced 
the  said  improvement  ^  sewing  machines,  or  any  substantial  part  thereof, 
patented  to  your  orator  as  aforesaid,  or  how  the  same  differed  from  your 
orator's  said  patent,  if  at  all. 

And  that  the  said  defendant  may  answer  the  premises,  and  may  be 

decreed  to  account  for  and  pay  over  to  your  orator  all  gains  and  profits 

realized  from  his  unlawful  making,  using,  or  vending  of  sewing  machinea, 

embracing  said  improvement  patented  to  and  vested  in  your  orator  as 

aforesaid,  and  may  be  restrained  by  an  injunction  to  be  issued  out  of  this 

honorable  Court,  or  by  one  of  your  honors,  according  to  law  in  such  case 

provided,  from  making,  using,  or  vending  any  sewing  machines  embracing 

said  improvement,  or  any  substantial  part  thereof,  patented  to  your  orator 

as  aforesaid,  and  that  the  infringing  machines,  now  in  the  possession  or 

under  the  control  of  the  defendant,  may  be  delivered  up  to  your  orator, 

or  be  destroyed ;  and  for  such  further  and  other  relief  in  the  premises  as 

the  nature  of  the  case  may  require,  and  to  your  honors  may  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orator,  not  only  a  writ  <w 

writs  of  injunction,  conformable  to  the  prayer  of  this  bill,  but  also  a  writ 

or  writs  of  subpoena  to  be  directed  to  the  said  C.  W.,  and  confederates^ 

when  discovered,  commanding  him  and  them,  at  a  certain  time,  and  under 

a  certain  penalty,  therein  to  be  limited,  personally  to  be  and  appear  before 

your  honors  in  this  honorable  Court,  then  and  there  to  answer  unto  this 

bill  of  complaint,  and  to  do  and  receive  what  to  your  honors  shall  seem. 

meet  in  the  premises. 

E.  H.,  Jr. 

51.  Another  form  of  hiU  to  restrain  infringement  of  patent'-right — tide 
having  been  estaUished  in  previous  suit  —  aceount,  &c. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts : 

.  C.  G.,  of  N.  H.,  in  the  State  of  C,  and  the  Union  India  Rubber  Com- 
pany, a  corporation  duly  established  by  the  laws  of  the  State  of  N.  Y^ 
bring  this,  their  bill  of  complaint,  against  the  Beverly  Rubber  Company,  a 
corporation  duly  established  by  the  laws  of  Massachusetts. 
And  thereupon  your  orators  complain  and  say,  that  before  the  fifteenth 


APPENDIX.  2007 

day  of  June,  eighteen  hundred  and  forty-four,  the  said  C.  G.  became,  and 
was  the  first  and  original  inventor  of  a  certain  **  new  and  useful  improve- 
ment in  India  Rubber  fabrics,"  which  your  orators  verily  believe  had  not 
been  known  or  used  before  his  invention  thereof,  and  which  was  not  at  the 
time  of  his  application  for  a  patent  therefor  in  public  use  or  on  sale  with 
his  consent  or  allowance ;  and  being  such  first  and  original  inventor,  and 
being  desirous  of  obtaining  an  exclusive  property  in  the  invention  by  him 
made,  the  said  C.  6.  made  application  in  writing  to  the  Commissioner  of 
Patents,  expressing  such  desire,  and  delivered  a  written  description  of  his 
invention  or  discovery,  and  a  specification  of  improvement  by  him  claimed : 
whereupon  such  proceedings  were  had,  that  on  the  fifleenth  day  of  June, 
eighteen  hundred  and  forty-four,  letters  patent  of  the  United  States,  en- 
titled for  <'  a  new  and  useful  improvement  in  India-rubber  fabrics,"  signed 
by  J.  C.  C,  Secretary  of  State,  and  countersigned  and  sealed  with  the 
seal  of  the  Patent  Office,  by  H.  L.  E.,  Commissioner  of  Patents,  were 
issued  to  your  orator  in  due  form  of  law,  granting  to  your  orator,  C.  6., 
his  heirs,  administrators,  or  assigns,  for  the  term  of  fourteen  years  from  the 
day  of  the  date  thereof,  the  full  and  exclusive  right  and  liberty  of  making, 
constructing,  using,  and  vending  to  others  to  be  used,  the  said  improvement, 
a  description  whereof  was  annexed  to  the  said  letters  patent. 

And  your  orators  further  show,  that  afterwards  the  said  C.  6.  surren- 
dered the  said  last-mentioned  letters  patent  to  the  Commissioner  of 
Patents,  in  due  form  of  law,  and  such  proceedings  were  had  that  said 
Commissioner  did,  on  the  twenty-fiflh  day  of  December,  eighteen  hundred 
and  forty-nine,  reissue  to  said  C.  6.  letters  patent  of  the  United  States, 
entitled  for  a  new  and  useful  *^  improvement  in  processes  for  the  manufac- 
ture of  India-rubber,"  signed  by  T.  E.,  Secretary  of  State,  and  counter- 
signed and  sealed  with  the  seal  of  the  Patent  Office,  by  T.  E.,  Commis- 
sioner of  Patents,  whereupon  there  was  granted  to  your  orator,  said  C.  G., 
his  heirs,  administrators,  and  assigns,  for  the  term  of  fourteen  years,  from 
the  fifleenth  day  of  June,  eighteen  hundred  and  forty-four,  (being  the  date 
of  the  said  surrendered  letters  patent,)  the  full  and  exclusive  right  and 
liberty  of  making,  constructing,  using,  and  vending  to  others  to  be  used, 
the  said  improvement,  a  description  whereof  was  annexed  to  said  reissued 
letters  patent,  as  by  reference  to  the  same,  or  to  a  true  copy  thereof  here- 
unto annexed,  and  making  a  part  of  this,  your  orator's  bill  of  complaint, 
will  more  fully  and  at  large  appear. 

And  your  orators  further  show,  that,  soon  afler  the  granting  of  the  said 
original  letters  patent,  one  II.  H.  D.  commenced  infringing  the  same,  and 
that  various  suits  were  brought  against  him  by  your  orator,  C.  G.,  at  law 
and  in  equity. 

A  suit  was  also  commenced  by  your  orator,  C.  G.,  against  E.  S.  and 
J.  B.  K.,  the  agents  of  said  H.  H.  D.,  for  infringing  said  patent,  in  the 
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Circuit  Court  of  die  United  States,  for  the  district  of  Massachusetts,  in  the 
year  1845 ;  and  said  H.  H.  D.  and  his  said  agents,  E.  S.  and  J.  B.  K.,  bj 
their  pleas,  answers,  and  notices,  denied  that  your  orator,  C.  G.,  was  the 
first  and  original  inventor  of  the  improvement  described  and  claimed  in 
said  patent  of  June  15,  1844,  and  also  denied  that  said  patent  was  of  any 
validity,  for  the  reasons  in  said  pleas,  notices,  and  answers  set  forth,  upon 
which  allegations  the  parties  were  at  issue ;  that  said  suits  were  pending  in 
said  Court  till  the  fall  of  1846,  and  for  the  trial  of  which  preparation  had 
been  made  on  both  sides. 

And  your  orators  further  show,  that  said  suits  were  settled  upon  the 
application  of  said  H.  H.  D.,  and  a  written  agreement  was  executed  be- 
tween said  H.  H.  D.  and  your  oratQr,  C.  6.,  whereby  said  H.  H.  D.  agreed, 
among  other  things,  to  pay  five  thousand  dollars  for  said  settlement,  and 
for  a  license  to  manufacture  certain  articles  under  said  patent  and  other 
patents  of  your  orator,  C.  6.,  and  to  pay  a  tariff  therefor,  and  covenanted 
not  to  infringe  said  patent ;  and  said  H.  H.  D.  then  and  thereby  acquiesced 
in  your  orator's  (said  C.  G.'s)  rights,  and  acknowledged  the  validity  of  said 
patents,  and  said  sum  of  five  thousand  dollars  was  paid  by  said  H.  BL  D., 
and  said  suits  were  discontinued,  except  the  said  suit  against  £.  S.  and 
J.  B.  K.,  agents  of  said  H.  H.  D.,  in  which  a  verdict  was  taken  and 
judgment  entered  up  against  them  in  favor  of  your  orator,  C.  G.,  and  satis- 
fied as  agreed  between  your  orator  (said  C.  G.)  and  said  H.  H.  D.,  as  by 
the  record  thereof  now  produced  here  in  Court  will  fully  appear ;  and  your 
orators  further  show,  that  soon  after  said  settlement  and  the  discontinuance 
of  said  suit,  said  H.  H.  D.  recommenced  his  infringement  of  said  patent ; 
whereupon,  your  orator,  C.  G.,  about  the  first  day  of  November,  eighteen 
hundred  and  fifty,  filed  his  bill  against  the  said  H.  H.  D.,  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  N.  J.,  setUng  out  the  said 
letters  patent  and  the  infringement  thereof,  praying  an  injunction  and 
account  against  the  said  H.  H.  D. ;  to  which  bill  of  complaint  the  said 
H.  H.  D.  filed  his  answer,  denying  the  validity  of  the  said  letters  patent, 
and  setting  up  that  some  other  persons  than  your  orator,  C.  G.,  were  the 
inventors  of  the  thing  patented  by  him,  and  that  the  said  reissue  to  your 
orator,  C.  G.,  was  fraudulent  and  void,  and  that  your  orator,  C.  G^  had 
no  title  by  reason  thereof  in  his  said  invention :  and  issue  being  joined 
thereon,  the  parties  proceeded  to  proofs,  which  were  taken  at  great  length 
and  for  a  long  time. 

And  your  orators  further  show,  that,  the  proofs  in  said  cause  b^ng 
taken,  the  cause  was  brought  to  final  hearing  on  its  merits  at  the  March 
term  of  the  Circuit  Court  of  the  United  States  for  the  district  of  N.  J.,  in 
the  year  eighteen  hundred  and  fifly-two,  before  Justices  G.  and  D.,  and  by 
them  held  under  advisement  until  the  September  term  then  next  folio  wing, 
when  the  judgment  of  the  Court  was  pronounced,  and  opinions  delivered. 
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copies  whereof  are  hereonto  annexed.  And  the  said  Court  then  decided 
that  hoth  the  said  letters  patent  were  valid  in  law,  and  that  your  orator, 
C.  G.,  was  the  inventor  of  the  improvement  patented,  as  aforesaid,  hy  your 
orator,  C.  6.,  and  referred  to  in  said  bill  of  complaint ;  that  the  said  re- 
issued letters  patent  were  lawfully  reissued,  and  by  a  decree  pronounced 
in  said  cause,  perpetually  enjoined  the  said  H.  H.  D.  from  making,  con- 
structing, using,  or  vending  to  others  to  be  used,  the  said  improvements, 
and  ordered  an  account  to  be  taken  of  the  damages  due  your  orator,  C.  6.9 
by  reason  of  the  infringements  of  said  H.  H.  D.  already  committed ;  as  by 
reference  to  a  true  copy  of  the  judgment  of  the  Court,  or  to  the  record  of 
proceedings  therein,  ready  to  be  produced,  will  more  fully  and  at  large 
appear. 

And  your  orators  further  show,  that,  from  the  granting  of  the  said  let- 
ters patent,  until  the  hearing  of  the  said  cause  against  H.  U.  D.,  he  had 
and  enjoyed  an  exclusive  possession  and  use  of  the  said  improvements,  by 
himself  and  his  licensees,  except  so  far  as  the  same  were  disturbed  by  said 
H.  H.  D.,  and  those  combined  and  confederated  with  him,  and  by  a  few 
other  persons  who  from  time  to  time  began  to  violate  his  rights,  but  who  uni- 
formly acquiesced  in  them,  and  submitted  to  pay  tariffs  for  their  future  enjoy- 
ment, when  they  became  acquainted  with  your  orator's  (said  C.  G.'s)  rights 
secured  by  his  patent,  so  far  as  your  orators  have  been  informed  and  believe. 

And  your  orators  further  show,  that  the  annexed  schedule,  marked  A, 
18  a  correct  copy  of  the  original  letters  patent  aforesaid;  the  annexed 
schedule,  marked  B,  is  a  correct  copy  of  the  letters  of  reissue  aforesaid ; 
and  the  annexed  schedule,  marked  C,  contains  true  copies  of  the  opinions 
delivered  as  aforesaid  by  the  Judges  of  the  Circuit  Court  of  the  United 
States,  for  the  district  of  N.  J. 

And  your  orators  further  show,  that,  on  the  fifteenth  day  of  June,  A.  D. 
1858,  the  honorable  J.  H.,  Commissioner  of  Patents  of  the  United  States, 
did,  as  such  Commissioner,  duly  grant  to  said  C.  G.  an  extension  of  said 
letters  patent  of  June  15th,  1844,  as  reissued  December  ^5th,  1849,  for 
the  further  term  of  seven  years  from  the  said  fifteenth  day  of  June,  A.  D. 
1858,  and  that  the  certificate  and  award  of  such  extension  were,  by  the 
said  Commissioner,  duly  indorsed  on  the  letters  patent,  of  which  such 
extension  was  so  granted. 

And  your  orators  further  show,  that,  before  the  said  extension,  the  said 
Union  India-rubber  Company  held,  under  certain  agreements,  rights  from 
said  C.  G.,  authorizing  them  to  make  various  articles  of  India-rubber 
according  to  his  process,  so  as  aforesaid  patented,  and  giving  them  the 
exclusive  right  to  make  clothing  according  to  that  process.  That,  on  the 
twenty-third  day  of  April,  A.  D.  1858,  and  ii)erwards,  on  the  third  day 
of  July,  A.  D.  1858,  said  C.  G.,  for  a  valuable  consideration,  executed 
and  delivered  to  the  said  Union  India-rubber  Company  certain  agree- 
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ments  continuing  such  rights.  That  all  the  agreements  aforesaid  are  in 
full  force,  and  true  copies  of  them  are  hereunto  annexed,  those  first  men- 
tioned heing  marked  as  Exhibit  D,  and  the  two  last  mentioned  agree- 
ments being  marked  as  Exhibit  E. 

And  your  orators  further  show,  that  the  said  Union  India-rubber 
Company,  before  said  extension,  were,  and  ever  since  have  been,  and 
now  are,  engaged  under  said  agreement  in  the  business  of  making  and 
selling  India-rubber  goods  of  yarious  kinds,  including  clothing,  which 
are  made  under  the  aforesaid  several  agreements,  according  to  said  pro- 
cess of  C.  6.,  patented  as  aforesaid. 

And  your  orators  further  show,  that,  amongst  all  persons  engaged  in 
the  manufacture  of  India-rubber  within  the  United  States,  the  term  or 
phrase  ^Vulcanized  Rubber  Goods"  is  used  and  is  understood  by  the 
defendants,  and  other  persons  in  said  business,  to  mean  the  fabric  or 
product  made  according  to  said  C.  G.'s  process,  patented  as  aforesaid, 
and  is  so  used  and  understood  as  the  desi^ation  of  all  goods  made  of 
a  compound  of  India-rubber  in  the  original  composition,  whereof  sulphnr 
was  present  in  any  form  or  degree ;  such  compound  being  in  that  state 
subjected  to  the  action  of  artificial  heat,  so  as  to  produce  the  chemical  or 
other  changes  or  effects  described  in  said  C.  G.'s  original  and  reissued 
letters  patent,  and  the  specifications  thereto  annexed.  And  your  orators 
employ  such  phrase  in  this  bill  of  complaint  in  the  sense  so  explained. 

And  your  orators  further  show,  that,  as  they  have  been  informed  and 
believe,  the  said  defendants,  not  only  before  the  extension  of  C.  G.'s 
aforesaid  patent,  but  also  since  that  time,  have  been,  and  they  now  are, 
engaged,  without  the  license  or  consent  of  said  C.  G.,  or  your  orators,  in 
making  and  selling,  or  causing  or  procuring  to  be  made  and  sold,  variovis 
kinds  of  goods  of  vulcanized  rubber,  which  goods  are  included  in  the 
aforesaid  rights  of  your  orators.  That  the  said  defendants,  in  the  making 
of  such  goods,  have,  as  your  orators  are  informed  and  believe,  used  a  com- 
pound of  India-rubber  in  which  sulphur  was  present  when  the  compound 
was  subjected  to  the  action  of  artificial  heat,  so  as  to  produce  the  aforesaid 
changes  or  effects.  But  your  orators  are  informed  and  believe  that  said 
defendants  claim  or  pretend,  as  to  the  whole  or  some  of  such  goods,  that 
they  do  not  subject  the  same  to  the  particular  degree  of  heat  mentioned  by 
C.  G.  in  his  aforesaid  specifications,  or  that  in  some  manner  they  avoid  fol- 
lowing exactly  the  process  of  manufacture  so  described  by  him.  Bat 
your  orators  aver  and  charge,  that  the  said  pretence  is  unfounded,  and  that 
the  goods  so  made  by  said  defendants,  or  the  compounds  of  which  thej 
are  made,  have,  befoi'e  the  completion  of  the  manufacture,  at  some  time, 
been  subjected  to  the  treatment  or  process  described  by  C.  6.  as  aforesaid, 
or  some  treatment  or  process  substantially  or  practically  similar  in  its 
nature  and  the  same  in  its  effects. 
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And  your  orators  farther  show,  that,  as  thej  are  informed  and  belieye, 
the  said  defendants  threaten  to  continue  making  and  selling,  or  making  or 
selling,  or  caasing  or  procuring  to  be  made  and  sold,  or  made  or  sold,  such 
goods  as  are  above  described  in  this  bill  of  complaint  And  jour  orators 
saj  that  they  have  been  damaged  and  injured  bj  such  acts  of  the  defend- 
ants, and  apprehend  being  further  injured  in  future  by  the  repetition  or 
continuance  of  such  acts. 

And  your  orators  pray  that  said  several  papers  heretofore  referred  to 
in  this  bill  of  complaint,  and  of  which  copies  are  annexed  as  aforesaid, 
may  be  taken  as  part  of  such  bill,  your  orators  being  prepared  to  prove 
the  execution  of  the  several  agreements  aforesaid,  and  the  issuing  of  said 
letters  patent,  and  the  giving  of  the  opinions  aforesaid  in  N.  J.,  and  being 
ready  to  produce  all  such  documents  and  papers. 

All  which  actings,  doings,  and  pretences  are  contrary  to  equity  and  good 
conscience,  and  tend  to  the  manifest  injury  of  your  orators  in  the  premises. 

In  consideration  whereof,  fmd  forasmuch  as  your  orators  can  only  have 
adequate  relief  in  this  court,  where  matters  of  this  kind  are  properly  cog- 
nizable and  relievable  ;  To  the  end,  therefore,  that  the  said.  The  Beverly 
Rubber  Company,  and  their  confederates,  when  discovered,  may,  upon'  their 
respective  and  corporal  oaths,  and  to  the  best  and  utmost  of  their  re- 
spective knowledge,  information,  and  belief,  full,  true,  and  perfect  answer 
make  to  all  and  singular  the  matters  aforesaid,  and  that  as  fully  and 
particularly  as  if  the  same  were  now  repeated,  and  they  severally  interro- 
gated thereto,  and  more  especially  that  they  may  set  forth  particularly : 

Mrst. — Whether  the  said  suit  was  not  brought  against  the  said  H.  H.  D. 
at  the  time  and  manner  specified  therein ;  and  whether  it  did  not  result  as 
herein  described. 

Second.  —  Whether  said  Beverly  Rubber  Company  has  not  made  and 
sold,  or  caused  and  procured  to  be  made  and  sold,  clothing  or  other 
goods ;  and  if  so,  what  kind  and  amount  of  articles  in  the  manufacture  of 
which,  at  any  time  during  the  process  of  manufacture,  or  in  the  completion 
thereof,  there  was  used  or  employed  a  compound  of  India-rubber  in  which 
sulphur  was  present,  to  which  compound,  or  the  goods  when  made  thereof, 
artificial  heat  was  or  had  been  applied,  so  as  to  produce  in  such  compound 
or  goods  the  effect  of  vulcanization. 

Third. — Whether  the  said  defendants  have  made  and  sold,  or  caused  or 
procured  to  be  made  and  sold,  any,  if  so,  what  description  and  quantity  of, 
goods  of  vulcanized  rubber,  or  rubber  compounded  with  sulphur,  and 
subjected  to  the  action  of  artificial  heat,  according  to  the  process  described 
in  the  aforesaid  letters  patent  of  C.  6.,  or  the  specifications  attached 
thereto. 

Fourth.  —  Whether  the  said  defendants  have,  since  the  said  fifteenth  day 
of  June,  A.  D.  1858,  made  or  sold,  or  caused  or  procured  to  be  made  or  sold. 
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any,  and  if  bo,  what  description  and  qoantitj  of,  goods  made  of  and  from 
a  compound  of  India-rubber,  which  compound  had,  at  anj  time,  or  in  anj 
form,  been  subjected  to  artificial  heat,  so  as  to  have  become  vulcanised 
within  the  meaning  of  that  term  as  hereinbefore  defined  and  used,  or  so  as 
to  become  insensible  to  the  action  of  heat  or  cold,  or  prevented  from  lia- 
bility to  decompose  from  the  action  of  essential  oils  or  animal  perspiration* 
And  that  the  defendants  may  answer  the  premises,  and  that  they  may  be 
decreed  to  account  with  your  orators  for  the  quantity  of  articles  which  they 
have  made  in  violation  of  the  said  letters  patent  or  any  of  the  rights  of  your 
orators,  and  to  pay  over  to  your  orators  such  sums  as  may  be  proper  as 
damages  for  such  infringements,  and  that  the  defendants  may  be  perpetnaUy 
enjoined  from  any  further  violation  of  the  rights  of  your  orators,  or  of 
either  of  them.  Or  that  your  orators  may  have  such  other  or  further 
relief  in  the  premises  as  may  be  consistent  with  equity  and  good  conscience. 

May  it  please  your  honors,  the  premises  considered,  to  grant  unto  yoar 
orators  the  writ  of  injunction  issuing  out  of,  and  under  the  seal  of  this 
honorable  Court,  directed  to  the  said  Beverly  Rubber  Company,  com- 
manding and  strictly  enjoining  them,  and  each  of  them,  not  to  mann&e- 
ture,  use,  or  sell,  or  cause  or  procure  to  be  manufactured  or  sold,  any 
articles  of  vulcanized  rubber,  or  any  articles  made  of  a  compound  of 
India-rubber,  in  which  sulphur  is  present  in  any  form  or  degree,  each 
compound,  or  the  fabric  made  therefrom,  having  been  at  any  time  snb- 
jected  to  the  action  of  artificial  heat  so  as  to  be  changed  or  affected  in 
the  manner  described  in  the  aforesaid  letters  patent  or  specifications,  or 
so  as  to  have  become  insensible  to  heat  or  cold,  or  not  liable  to  decom- 
pose from  the  action  of  essential  oils  or  animal  perspiration,  and  from 
taking  or  selling  any  article  made  from  a  compound  which  has  been,  at 
any  time,  so  vulcanized,  or  affected,  or  changed. 

And  also,  the  writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this 

honorable  Court,  directed  to  the  said  defendants,  commanding  them  to  be 

and  appear  at  a  certain  day,  and  under  a  certain  penalty  therein  to  be 

expressed,  before  this  honorable  Court,  to  answer  the  premises,  and  to 

stand  to,  perform,  and  abide  by  such  order,  direction,  and  decree,  as  to 

your  honors  shall  seem  meet 

And  your  orators,  &c. 

E.  M. 
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Section  XV. 

To  restrain  the  Use  of  TVctde  Marks  Sfc, 

52.  BiR  h^  foreign  pUxintiffs,  manufacturers  in  England  of  *'  Taylor's  Per" 
sian  Tkreadj**  to  restrain  the  use  of  their  names^  trade  marks,  envelopes, 
and  labels  placed  on  thread  of  a  different  manufacture^ 

To  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  tlie  District  of 
Massachusetts : 

J.  T.  and  W.  T.,  of  the  borough  of  Leicester,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  miuiufacturers, 
subjects  of  Victoria  the  First,  Queen  of  the  said  Kingdom,  and  aliens  to  each 
and  all  of  the  United  States  of  America,  and  the  Territories  and  District 
thereof,  bring  this  bill  of  complaint  against  D.  C,  of  F.,  in  the  said  dis- 
trict of  Massachusetts,  manufacturer,  a  citizen  of  the  said  State  of  Massa- 
chusetts!. And  thereupon  the  said  J.  T.  and  W.  T.  complaining,  saj,  that 
for  many  years  past  they  have  been  very  extensively  engaged  in  manufac- 
turing cotton  thread  at  Leicester  aforesaid,  and  vending  the  same  in  lai^ 
quantities,  not  only  in  England,  but  throughout  the  United  States,  and  in 
particular  in  the  city  of  B.,  in  said  district.  That  their  said  thread  is,  and 
for  many  years  has  been,  put  up  for  sale  on  spools,  and  labelled  on  the  top 
of  the  spools,  "  Taylor's  Persian  Thread  "  in  a  circle,  in  the  centre  of  which 
is  the  number  of  the  thread,  and  on  the  bottom  of  some  of  the  spools,  "^  J. 
&  W.  Taylor,  Leicester,"  and  on  the  bottom  of  others,  "  J.  &  W.  Taylor," 
with  the  number  of  yards  of  thread  on  each  spool,  each  spool  usually  con- 
taining two  hundred  yards  or  three  hundred  yards  of  thread,  and  the  spools 
containing  two  hundred  yards  being  black  and  labelled  ^  200  yds."  on  the 
bottom  of  the  spool,  and  those  containing  three  hundred  yards  being  red,  and 
labelled  '*  300  yds."  on  the  bottom  of  the  spools.  And  on  the  centre  of 
some  of  the  same  labeb  on  the  bottom  of  each  spool  is  stamped  the  symbol 
or  print  of  the  head  and  forepart  of  a  lion  rampant.  And  on  the  centre  of 
other  of  said  labels  is  stamped  a  coat  of  arms,  the  shield  whereof  contains 
a  lion  rampant,  and  over  the  same  three  balls,  with  the  motto,  ^  In  Deo  con- 
fidaP  And  your  orators  further  say,  that  their  spools  so  marked,  stamped, 
colored,  or  labelled  as  aforesaid  are  put  up  for  sale  in  paper  envelopes,  each 
containing  one  dozen  of  spools ;  which  envelopes  are  prepared  and  stamped 
by  your  orators  for  said  purpa<(e,  and  some  of  said  envelopes  bear  in  raised 
letters  stamped  on  them  the  inscription,  ^  The  Persian  Thread,  made  by  J. 
&  W.  Taylor,  is  labelled  on  the  top  of  each  spool  Taylor's  Persian  Thread, 
and  on  the  bottom  J.  &  W.  Taylor,  Leicester.  The  above  is  for  the  pro- 
tection of  buyers  against  certain  piratical  articles  of  inferior  quality,  fraudu- 
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lenUj  labelled  with  the  name  of  Taylor."    And  on  other  of  the  said  envel- 
opes is  stamped  a  coat  of  arms  representing  a  shield,  the  upper  division  of 
which  is  gilt,  and  contains  three  red  balls,  and  the  lower  division  thereof  is 
red,  and  contains  the  eSigy  of  a  lion  rampant,  with  the  motto  under  the 
same,  ^  In  Deo  confido!*    Your  orators  further  show  unto  jour  honors  that 
their  said  thread  has  been  and  is  manufactured  of  various  sizes  and  num- 
bers, to  meet  the  wants  of  the  trade ;  and  by  means  of  the  care,  skill,  and 
fidelity  with  which  your  orators  have  conducted  the  manufacture  thereof  for 
a  series  of  years,  their  said  thread  has  acquired  a  great  reputation  in  the 
trade  throughout  the  United  States,  and  large  quantities  of  the  same  are 
constantly  required  from  your  orators  to  supply  the  regular  demand  for  the 
consumption  of  the  country.    And  your  orators  have  established  agencies 
for  the  sale  thereof  to  the  wholesale  dealers  and  jobbers  in  the  cities  of  B.^ 
N.  Y.,  P.,  and  N.  O.,  and  in  addition  thereto  your  orators  employ  B.  W., 
now  residing  in  said  city  of  N.  Y.,  as  their  general  agent  for  the  United 
States,  in  relation  to  the  sale  of  their  said  spool  sewing  cotton  thread  ;  and 
a  mercantile  firm  of  H.  k,  C.  are  the  agents  of  your  orators  for  the  sale  of 
the  same  in  the  city  of  B.    And  your  orators  further  show  unto  your  hon- 
ors that  their  said  thread  is  known  and  distinguished  by  the  trade  and  the 
public  as  "  Taylor's  Persian  Thread,"  and  that  your  orators  were  the  origi- 
nal manufacturers  thereof,  and  the  first  who  introduced  the  same  to  the 
public.    That  your  orators'  said  general  agent,  on  or  about  the  first  day  of 
March  last  past,  hearing  that  complaints  were  made  of  the  quality  of 
"  Taylor's  Persian  Thread,"  proceeded  to  investigate  the  cause  of  said  com- 
plaint, and  thereupon  ascertained  that  a  spurious  article  of  spool  sewing 
cotton  thread  was  offered  for  sale  by  sundry  jobbers  in  the  said  city  of  B., 
as  and  for  your  orators'  <'  Persian  Thread,"  and  that  such  complaints  had 
arisen  from  the  fraudulent  imposition  of  such  spurious  article  upon  the 
public.    Your  orators  further  show  unto  your  honors  that  their  said  agent 
further  ascertained,  upon  inquiry,  and  your  orators  charge  the  fisbcts  to  be, 
that  the  said  spurious  thread  so  sold  and  offered  for  sale  in  the  said  dtj  of 
B.,  or  some  of  it,  was  furnished  to  the  said  jobbers  by  said  D.  C,  either  by 
him  personally  or  by  one  F.  D.  E.,  of  B.,  his  agent  in  that  behalf,  and  joar 
orators  are  informed  and  believe  that  the  said  D.  C.  has  sold  the  said 
thread,  put  up,  marked,  and  designated  as  aforesaid  in  the  said  city  of  B. ; 
that  the  said  D.  C.,  disregarding  the  rights  of  your  orator,  and  fraudulently 
designing  to  procure  the  custom  and  trade  of  persons  who  are  in  the  habit 
of  vending  or  using  your  orators'  said  ^  Persian  Thread,"  and  to  induce 
them  and  the  public  to  believe  that  his  sud  thread  was  in  fact  manufac- 
tured by  your  orators,  has  engaged  extensively  in  the  manufacture  of  see- 
ing cotton  thread,  and  caused  the  same  to  be  put  up  for  sale  in  envelopes 
and  on  spools  similar  to  those  used  by  your  orators,  and  so  colored  and 
stamped  and  labelled  as  to  resemble  exactly  the  said  spools  and  envelopes 
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used  bj  jour  orators.  And  the  said  spool  sewing  cotton  thread,  prepared 
bj  the  said  D.  C.  and  sold  bj  him,  and  which  he  is  engaged  in  selling  as 
aforesaid,  is  an  exact  imitation  of  the  same  article  which  your  orators  had 
been  manufacturing  as  aforesaid,  and  selling  in  the  United  States  for  manj 
years  before  the  said  D.  C.  commenced  his  said  fraudulent  imitation  thereof. 
And  the  said  spurious  article,  although  inferior  in  quality  to  the  genuine 
Persian  Thread  manu&ctured  by  your  orators,  can  only  be  distinguished 
therefrom,  so  exact  is  the  said  D.  C/s  imitation  as  aforesaid,  by  a  careful 
examination  of  its  quality,  and  by  its  falling  short  in  the  number  of  yards 
contained  on  each  spool  from  the  number  marked  thereon  as  the  contents 
thereof.  And  that  the  general  appearance  of  the  spurious  article  b  the- 
same  as  that  of  your  orators'  genuine  thread,  and  well  calculated  to  deceive 
those  dealing  in  the  purchase  and  sale  thereof.  Your  orators  further  show 
unto  your  honors  that  their  said  general  agent  has  obtained  specimens  of 
the  said  spurious  Persian  Thread,  so  sold  by  the  said  D.  C.  That  in  some 
of  the  specimens  thus  obtained,  the  thread  is  put  upon  black  spools,  and  in 
other  of  said  specimens  the  thread  is  put  upon  red  spools,  and  said  black 
and  red  spools  are  of  the  same  size  and  appearance  with  those  used  by 
your  orators,  on  the  top  of  which  spurious  spools  there  is  pasted  a  round 
paper  label,  partly  gilt,  on  which  is  printed  in  a  circle  the  words  **  Taylor's 
Persian  Thread,"  and  in  the  centre  of  the  circle  the  number  of  the  thread } 
and  on  the  other  end  on  the  bottom  of  such  spurious  Spools  there  is  pasted 
a  round  paper  label,  on  some  of  which  is  printed  in  a  circle  the  words,  *^  J. 
&  W.  Taylor,  Leicester,"  and  on  others,  ^J.  ScW,  Taylor,"  with  the  num- 
ber of  yards  of  thread  on  the  spools,  and  across  others  of  the  labels  on  said 
black  spools  the  lette^  and  figures  ^  200  yds.,"  and  on  said  red  spools  the 
letters  and  figures  *'  800  yards  "  are  printed,  and  in  the  centre  of  the  said 
labels  there  is  impressed  the  figure  or  symbol  of  the  head  and  forepart  of  a 
Uon  rampant  And  in  other  of  said  specimens  the  thread  is  put  on  spools 
corresponding  in  all  particulars  to  those  herein  just  before  described,  ex* 
cept  that  the  labels  on  the  bottom  thereof  bear  a  coat  of  arms,  the  centre 
of  the  shield  whereof  contains  a  lion  rampant,  with  three  balls  over  the  same, 
and  with  the  motto  under,  ^JB^  Deo  confido,'*  Your  orators  have  also  obtained 
^f^mens  of  the  envelopes  in  which  said  D.  C.'s  spurious  thread  is  put  up 
and  sold  by  him  or  his  agents,  which  bear  the  same  inscriptions,  letters,  and 
Btamps  that  those  used  and  employed  by  your  orators  bear.  And  in  all  these 
particulars  of  the  labels  on  each  end  of  the  said  spurious  spools  of  thread, 
and  the  envelopes  in  which  they  are  put  up,  they  are  exactly  like  the  en« 
▼elopes  and  the  labels  on  the  respective  ends  of  the  spools  of  your  orator's 
genuine  Persian  Thread,  as  hereinbefore  stated.  Your  orators  further 
show  unto  your  honors  that  they  have  not  yet  ascertained  the  extent  to 
which  the  said  D.  C.  has  carried  his  said  fraudulent  imitation  and  sale  of 
joor  orators'  said  thread.    But  your  orators'  said  general  agent  has  found 
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the  same  offered  for  sale  to  the  trade  in  at  least  six  wholesale  or  jobbing 
houses  in  the  city  of  B.,  as  Taylor's  Persian  Thread,  —  from  which  your 
orators  believe,  and  they  therefore  charge,  on  their  belief,  that  the  said  D. 
C.  has  been  and  is  engaged  in  selling  his  said  fraadulent  and  spurious  imi- 
tation of  your  orators'  Persian  Thread  to  a  large  extent  in  various  places 
in  the  United  States,  with  intent  that  the  same  should  drculate  and  be  re- 
ceived and  used  by  the  public  as  Taylor's  genuine  Persian  Thread.     And 
your  orators  further  show  unto  your  honors  that  the  fraudulent  and  inequi- 
table conduct  of  the  said  D.  C.  is  not  injuring  them  in  the  sales  of  their 
said  genuine  Persian  Thread,  and  the  profits  which  they  would  otherwise 
reasonably  make  thereon  ;  but  by  the  inferior  quality  and  false  measure  of 
the  said  spurious  Persian  Thread  is  greatly  prejudicing  the  reputation  of 
your  orators,  said  Persian  Thread  in  the  market,  and  unless  the  said  imita- 
tion is  discontinued  or  prevented,  will  ultimately  destroy  the  character  and 
standing  of  the  genuine  article.    And  your  orators  also  charge  that  the  said 
spurious  article  is  a  fraud  and  deception  upon  such  of  the  citizens  of  the 
State  of  Massachusetts,  and  of  the  United  States,  as  purchase  the  same, 
believing  it  to  be  the  genuine  article  manufactured  by  your  orators.     And 
your  orators  further  show  unto  your  honors,  that  in  the  month  of  March 
last  past,  having  discovered  a  portion  of  the  aforesaid  fraudulent  conduct  of 
the  said  D.  C,  your  orators  did  file  their  bill  of  complaint  before  the  Chan- 
cellor of  the  State  of  New  York,  wherein  they  set  forth  many  of  the  fads 
which  are  in  substance  hereinbefore  stated,  and  prayed  for  an  injunction  to 
restrain  the  said  D.  C.  from  the  aforesaid  fraudulent  use  of  the  name  and 
trade  marks  of  your  orators,  and  the  same  was  granted  by  the  Court ;  and 
the  said  D.  C.  having  appeared  and  filed  his  answer  to  the  said  bUl,  did 
therein  admit  that  he  had  used  the  name  and  trade  .marks  of  your  orators 
in  manner  set  forth  in  the  bill  aforesaid  ;  but  denied  that  the  article  manu- 
factured by  him  was  of  inferior  quality  to  that  manufactured  by  your  ora- 
tors ;  and  aflerwards  an  application  was  made  to  the  Chancellor  to  dissolve 
the  injunction  aforesaid,  which  last-mentioned  motion  is  now  before  the  said 
Chancellor,  and  by  reason  of  the  great  number  of  causes  depending  before 
him,  the  aforesaid  cause  cannot  be  decided  without  great  delay.    And  jour 
orators  are  informed  and  believe  it  to  be  true  that  the  said  D.  C.  resid* 
ing  out  of  the  jurisdiction  of  the  Chancellor  of  the  State  of  New  York, 
can,  with  impunity,  disregard  the  injunction  aforesaid,  and  that  he  has  con- 
tinued to  make  sale  in  the  city  of  B.  and  elsewhere  of  the  said  thread,  pot 
up,  marked,  labelled,  and  appearing  precisely  like  that  made,  put  up,  and 
sold  by  your  orators,  and  your  orators  continue  to  be  greatly  injured  there- 
by.    In  consideration  whereof,  and  forasmuch  as  your  orators  are  remedi- 
less in  the  premises  at  common  law,  and  cannot  have  adequate  relief,  save 
by  the  aid  and  interposition  of  this  Court,  to  the  end,  therefore,  that  the 
said  D.  C,  if  he  can  show  why  your  orators  should  not  have  the  relief 
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hereby  prayed,  and  may  upon  his  corporal  oath,  and  according  to  the  best 
and  utmost  of  his  knowledge,  remembrance,  information,  and  belief,  full, 
true,  direct,  and  perfect  answers  make  to  the  several  interrogatories  herein- 
after numbered  and  set  forth ;  and  that  the  said  D.  C.  and  his  attorneys, 
solidtors,  counsellors,  agents,  and  servants  may  be  enjoined  and  restrained 
from  manufacturing,  selling,  or  offering  for  sale,  directly  or  indirectly,  any 
spool  cotton  sewing  thread  manufactured  by  him,  or  any  person  other  than 
your  orators,  under  the  denomination  of  ^  Taylor's  Persian  Thread,''  or  on 
spools  with  the  words  "  Taylor's  Persian  Thread,"  or  « J.  &  W.  Taylor, 
Leicester,"  op  ^*  J.  &  W.  Taylor,"  printed,  painted,  written,  or  stamped,  or 
attached  or  pasted  thereon,  or  with  your  orators'  said  device  of  a  lion  ram-  ' 
pant,  or  with  their  said  coat  of  arms  thereon  ;  or  on  spools  so  made  or  hav- 
ing any  label,  printing,  or  device  thereon,  in  such  manner  as  to  be  colorable 
imitations  of  your  orators'  said  spool  thread,  usually  known  as  ^  Taylor's 
Persian  Thread,"  and  that  the  said  D.  C.  may  be  decreed  to  account  to 
your  orators  for  all  the  profits  which  he  has  made  by  the  sale  of  his  said 
fraudulent  imitation  of  your  orators'  thread,  and  all  the  profits  which  your 
orators  would  have  made  on  the  sales  of  their  genuine  thread,  but  for  the 
BMd  D.  C's  inequitable  and  wanton  piracy  of  their  said  name,  spools,  and 
labels ;  and  that  your  orators  may  have  their  costs  and  charges  in  this  be- 
half paid  by  the  said  D.  C. ;  and  that  your  orators  may  have  such  further 
and  other  relief  in  the  premises  as  to  your  honors  shall  seem  meet,  and 
shall  be  agreeable  to  equity  and  good  conscience.    May  it  please  your  hon- 
ors to  grant  unto  your  orators  a  writ  of  injunction,  issuing  out  of  and  under 
the  seal  of  this  Court,  to  be  directed  to  the  said  D.  C,  his  attorneys,  solici- 
tors, counsellors,  agents,  and  servants,  therein  and  thereby  commanding  and 
enjoining  them,  under  a  certain  penalty  in  the  said  writ  to  be  expressed, 
according  to  the  foregoing  prayer  of  your  orators.    May  it  also  please   ' 
your  honors  to  grant  unto  your  orators  a  writ  of  subpoena,  issuing  out  of 
and  under  the  seal  of  this  Court,  to  be  directed  to  the  said  D.  C,  com- 
manding him  on  a  certain  day,  and  under  a  certain  penalty  in  the  said 
writ  to  be  inserted,  personally  to  be  and  appear  before  your  honors  in  this 
honorable  Court,  then  and  there  to  answer  the  premises,  and  to  stand  to, 
abide  by,  and  perform  such  order  and  decree  therein  as  to  your  honors  shall 
seem  meet,  and  shall  be  agreeable  to  equity  and  good  conscience. 
C.  P.  C.  of  Counsel,  )  t  ^  w  t* 

C.P.&B.  R.C.,  >•        .     *  ^L     ..    . 

Solidtors  j         ^  '       *^  Agent  and  Attorney. 

United  States  of  America,  District  of  Massachusetts,  ss. 

Personally  appeared  before  me  the  above-named  B.  W.,  on  this  2d  day 
of  December,  A.  D.  1843,  and  made  oath  that  this  bill  in  equity  by  him 
signed,  in  as  far  as  it  states  matters  within  his  knowledge,  is  true  to  his 
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knowledge,  and  in  as  far  as  it  states  matters  within  his  belief,  is  tme  to  lus 
best  belief.    W.  W.  S.,  Commissioner  &c. 
Interrogatories  to  be  answered  bj  D.  C. : 

1.  Whether  or  not  have  jou  manufactured  and  sold  in  Massachusetts  or 
elsewhere,  thread  put  upon  black  spools,  on  one  end  of  each  of  which 
spools  is  pasted,  or  otherwise  fastened,  a  circular  paper  label  partlj  gilt,  oo 
which  is  printed  in  a  circle  the  words  ^  Taylor's  Persian  Thread,"  and  in 
the  centre  thereof  the  number  of  the  thread,  and  on  the  other  end  of  each 
of  said  spools  is  pasted  or  otherwise  ft»tened  a  circular  white  paper  label, 
on  which  is  printed  in  a  circle  the  words  ^  J.  &  W.  Tajlor,  Leioester,"  and 
across  the  same  label  ^^  200  yds.,"  and  in  the  centre  of  the  same  label  there 
is  impressed  the  figure  or  symbol  of  a  lion  rampant. 

2.  Whether  or  not  have  you  manufactured  and  sold  in  Massadiusetts  or 
elsewhere,  thread  put  upon  red  spools,  corresponding  in  all  respects  to  the 
black  spools  described  in  the  preceding  interrogatory,  except  in  the  color  of 
the  spool  and  in  the  quantity  of  thread  thereon ;  and  in  the  letters  and 
figures  ^  300  yds."  printed  across  the  said  white  paper  label  ? 

3.  What  number  of  each  kind  of  the  said  spools  of  thread  have  you 
manufactured  and  sold.  State  the  same  accurately,  and  distinguish  the 
kind  and  number  of  the  thread,  and  the  number  of  black  spools  and  the 
number  of  red  spools  so  sold  by  you  since  you  commenced  selling  the 
same,  and  the  times  when  and  the  places  where  the  same  have  been  sold. 

4.  What  have  been  the  profits  made  or  realized  by  you  on  the  manufac- 
ture and  sale  of  thread  put  upon  spools  colored,  decorated,  and  fitted  up  in 
the  manner  described  in  the  first  and  second  interrogatories. 

5.  To  whom  and  what  persons  in  particular  have  you  sold  the  said  thread 
put  up  in  the  manner  described  in  the  first  and  second  interrogatories  ? 

6.  Who  is,  and  who  has  been,  your  agent  in  Boston  for  the  sale  of  your 
thread  put  upon  spools  fitted  up  in  the  manner  described  in  the  first  and 
second  interrogatories  ? 

7.  Whether  or  not  did  you  admit  in  an  answer  signed,  sworn  to,  and  filed 
by  you  in  the  Court  of  Chancery  in  and  for  the  State  of  New  Yoric,  to  a 
bill  of  complaint  therein  pending  wherein  the  said  J.  T.  and  W.  T.  are 
complainants,  and  yourself  is  defendant,  that  you  have  engaged  in  the 
manufacture  of  sewing  cotton  thread,  which  you  have  caused  to  be  put  np 
for  sale  on  spools  similar  to  those  used  by  the  complainants,  and  so  colored, 
stamped,  and  labelled  as  to  resemble  exactly  or  as  nearly  as  the  same  could 
be  done,  the  said  spools  used  by  the  complainants,  and  the  said  spool  sew- 
ing cotton,  which  has  been  prepared  and  sold  by  you  is  an  exact  imitation 
of  the  same  article  which  the  complainants  had  been  selling  in  the  United 
States  many  years  before  you  commenced  manufacturing  your  thread. 

8.  Whether  or  not  have  you  manufactured  and  sold  in  Massachusetts 
sewing  cotton  thread  upon  black  spools  and  upon  red  spools,  on  one  end  of 
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each  of  which  is  fastened  a  circular  paper  label,  described  as  in  interroga- 
tory numbered  1,  and  on  the  other  end  is  fastened  a  circular  paper  label 
on  which  is  stamped  a  coat  of  arms,  the  shield  whereof  contains  a  lion  ram 
pant,  and  over  the  same  three  balls,  with  the  motto  under  the  shield,  ^  In 
Deo  eanfidoy"  and  around  said  shield  is  printed  in  some  of  said  labels,  ^  J 
&  W.  Taylor,  Leicester,"  and  in  others,  '^  J.  &  W.  Taylor,"  with  the  num- 
ber of  yards  on  said  spools  ? 

9.  Whether  op  no  have  you  put  up  and  sold  your  sewing  cotton  thread, 
colored,  stamped,  and  labelled  in  all  or  some  of  the  modes  described  in  this 
bill  in  envelopes  or  wrappers,  some  bearing  in  raised  letters  the  inscription, 
^  The  Persian  Thread,  made  by  J.  &  W.  Taylor,  is  labelled  on  the  top  of 
each  spool  Taylor's  Persian  Thread,  and  on  the  bottom  J.  &  W.  Taylor, 
Leicester.  The  above  is  for  the  protection  of  buyers  against  certain  pirati- 
cal articles  of  inferior  quality,  fraudulently  labelled  with  the  name  of  Tay- 
lor," and  others  bearing  a  coat  of  arms,  the  upper  division  of  which  is  gilt, 
and  has  three  red  balls  thereon,  and  the  lower  division  is  red,  and  has  a  lion 
rampant  thereon. 

G.  P.  and  B.  R.  C,  SoUcitori. 
[Taylor  v.  Cburpenter,  3  Story  C.  G  458.] 


Section  XVI. 

By  jaxfU  Oumer  in  Seference  to  joint  Property, 

53.  Statement  in  a  liU  to  restrain  a  part  of  certain  joint  owners  of  a 
fund  from  transferring  the  certificates  showing  their  right  to  it. 

Bill  states  that  D.  P.,  the  plaintiff,  and  one  J.  C,  of  whom  the  defend- 
ants are  the  legal  representatives,  were  the  joint  owners  of  a  certain  ship, 
called  the  Boston;  that  the  ship  was  built  and  sailed  on  joint  account, 
and  that  it  was  aAerwards  seized  and  detained  in  Naples,  and  subsequently 
sold ;  then  the  said  J.  C.  died,  and  the  defendknts  became  his  legal  repre- 
sentatives. ^  That  since  the  decease  of  the  said  J.  C.,  under  and  by 
virtue  of  a  treaty  duly  concluded  between  the  government  of  the  United 
States  and  the  King  of  Naples,  certain  indemnification  was  and  is  pro- 
vided to  be  paid  to  the  citizens  of  the  United  States,  whose  property  had 
been  unlawfully  seized  and  detained,  or  otherwise  illegally  disposed  of,  in 
the  manner  in  said  treaty  set  forth,  and  that  by  virtue  of  said  treaty,  and 
under  the  provisions  thereof,  your  orator  and  the  representatives  and  heirs 
of  said  J.  C.  had  jointly  and  equally  a  large  and  just  claim  for  indemnifi- 
cation for  the  detention,  injury,  and  loss  of  freight,  and  damages  consequent 
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thereon,  of  said  ship  and  ^  cargo  at  said  Naples  aforesaid,  ^  and  that 

said  defendants,  the  said  R.  C,  J.  C,  C.  C,  and  one    £•  W^  of  N.  Y.,  a 

citizen  of  the  state  of  N.  Y., ,  without  the  privity  of  jour  orator,  and 

claiming  to  be  the  heirs-at-law  of  said  J.  C,  deceased,  did  make  cUiim  and 
applj  to  certain  commissioners,  appointed  bj  said  United  States,  to  ascer- 
tain and  settle  the  claims  of  the  citizens  of  the  United  States  under  said 
treaty,  to  have  allowance  and  award  made  to  them,  the  said  defendants, 
and  said  E.  W.,  of  the  full  and  whole  amount  of  damage  and  injury 
sustained   by  the  seizure  and  detention  of  said  vessel  and  cargo,  as 

aforesaid and  did  then  and  there  present  to  said  commissioners  the 

register  of  said  vessel,  so  made  as  aforesaid,  in  the  said  name  of  the  said 
J.  C,  deceased,  as  evidence  that  said  vessel  was  the  sole  property  of  him, 
the  said  J.  C,  whose  sole  heirs  said  defendants  and  said  E.  W.  claimed  to 
be,  and  thereupon  such  proceedings  were  had  that  said  commissioners, 
relying  upon  said  register  as  evidence  of  the  sole  ownership  by  said  J. 
C,  deceased,  of  said  ship,  did  allow  and  award  to  said  defendants,  and 
said  E.  W.,  a  large  sum  of  money,  for  and  on  account  of  the  seizure 

and  detention  of  said  vessel  and  cargo,  as  aforesaid  and  thereupcm, 

pursuant  to  law  in  such  case  made  and  provided,  the  Secretary  of  the 
Treasury  of  the  said  United  States  did,  thereaflerwards,  pursuant  to  said 
award,  issue  to  said  defendants,  and  said  E.  W.,  certain  certificates, 
purporting  to  contain  that  said  defendants,  and  said  E.  W.,  were  entitled 
to  be  paid,  and  that  they  and  their  assigns  should  be  pud  out  of  the 
moneys  received  under  said  treaty,  in  certain  proportions  or  specified 
sums,  the  amount  of  nine  thousand  four  hundred  and  thirty  dollars  and 
eighty  cents.  And  your  orator  further  shows,  that  said  defendants  and 
said  E.  W.  have  received  said  certificates  and  now  hold  the  same,  and 
that  your  orator  was  justly,  equitably,  and  in  good  conscience  entitled  to 
have  received  and  been  allowed  and  awarded  one  full  moiety  or  half  part 
of  the  amount  so  awarded  to  the  defendants  and  said  E.  W.,  and  that 
said  certificates,  or  one  moiety  thereof  in  amount,  and  one  moiety  of  all 
sums  by  said  defendants  and  said  E.  W.,  or  either  of  them,  that  have 
been  or  shall  be  received  under  and  by  virtue  of  said  award  and  certifi* 
cates,  has  been  and  will  be  received  by  said  defendants  and  said  £.  W. 
in  trust  for  your  orator,  as  jointly  and  equally  interested  with  said  J.  C, 
deceased,  in  suph  vessel,  her  freights  and  earnings." 

Bill  prays  for  a  writ  of  injunction  to  defendants,  restraining  them  and 
each  of  them  from  any  and  all  alienations,  transfers,  assignments,  or  other 
disposition  of  the  said  certificates,  as  also  from  collecting  or  receiving  by 
them,  or  either  of  them,  or  any  person  in  their  behalf,  of  any  sums  of 
money,  payable  under  or  by  virtue  of  the  said  certificates.^ 

^  Affidavits  were  filed  in  this  case  to  establish  the  ntter  insolvency  of  one  of  the  de> 
fendants,  and  the  low  cliaracter  and  irresponsibility  of  the  others.  Poor  v.  Carieton,  S 
Somner,  70. 
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Section  XVII. 

BiU  by  Auignee  to  protect  the  Estate  of  luohent  Debtor. 

54.  BiU  for  (tn  injunction  to  retrain  a  citizen  of  Afassctchtuetti  from 
availing  himself  of  an  attachment  of  personal  property  in  another 
tttUCy  in  an  action  against  an  insolvent  debtor^  and  thus  preventing 
the  same  from  coming  to  the  assignee* 

To  the  honorable  the  Jastices  of  the  Supreme  Judicial  Court,  sitting  in 
Equity : 

Humbly  complaining  show  unto  jour  honors  your  orators,  P.  B.,  of  B., 
in  our  county  of  S^  merchant,  and  W.  D.  tfnd  H.  J.,  both  of  said  B., 
counsellors  at  law^  against  C.  F.  and  D.  W.,  both  of  W.,  in  our  county 
of  W.,  merchants,  and  partners  under  the  style  of  C.  F.  &  Co. 

That  they  were,  on  the  first  day  of  July  last  past,  legally  appointed 
assignees,  under  the  insolvent  laws  of  this  commonwealth,  of  J.  N.  and 
P.  H.,  of  said  B.,  and  S.  D.,  of  said  W.,  merchants,  and  partners  under 
the  style  of  N.,  M.  &  Co.,  insolvent  debtors,  and  that  they  accepted  said 
trust 

That  the  said  N.,  M.  Sc  Co.,  on  the  first  day  of  June  last,  were  insol- 
vent, and  had  stopped  payment 

That  on  said  first  day  of  June  Messrs.  6.,  £.  &  P.,  of  P.,  in  the  State 
of  P.,  were,  and  now  are,  indebted  to  the  said  N.,  M.  A  Co.  in  the  sum 
of  three  thousand  dollars. 

That  the  said  C,  F.  &  Co.  were,  on  said  first  day  of  June,  and  still 
are,  creditors  of  said  N.,  M.  &  Co.  in  the  sum  of  twenty-two  hundred 
dollars,  and  that  they  then  knew  that  the  said  N.,  M.  &  Co.  were  insolvent 
and  in  contemplation  of  insolvency,  and  had  stopped  payment,  and  had 
reason  to  believe  and  did  believe  that  proceedings  in  insolvency  were  about 
to  be  instituted  by  or  against  said  N.,  M.  &  Co. 

That  the  said  C.  F.  6c  D.  W.  are  both  [citizens]  of  this  commonwealth, 
and  that  their  debt  against  said  insolvents  was  contracted  and  is  payable 
in  this  commonwealth. 

That  the  said  F.  &  W.,  with  intent  to  obtain  a  preference  over  the  other 
creditors  of  said  insolvents,  and  to  avoid  the  operation  of  the  insolvent  laws 
of  this  commonwealth,  caused  a  suit  to  be  instituted  against  the  said  N., 
H.  &  D.,  in  said  P.,  and  caused  an  attachment  by  the  process  of  foreign 
attachment  to  be  made  upon  the  effects  of  said  N.,  M.  &  Co.,  in  the  hands 
of  said  6n  £•  &  P*9  of  said  P.,  for  the  purpose  of  collecting  said  debt 
due  by  said  6.,  £.  &  P.  to  said  N.,  M.  &  Co.,  to  the  prejudice  of  the  other 
creditors  of  said  insolvents,  said  suit  and  attachment  being  prior  to  said 
insolvency  proceedings,  and  still  pending. 

169« 
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Wherefore  jonr  orators  praj  that  the  said  N.,  H.  &  D.  maj  be  directed 
by  a  decree  of  this  honorable  Court  to  convey  to  them,  the  said  assignees, 
the  debt  of  said  G.,  E.  &  P.,  for  the  benefit  of  the  creditors  of  said 
insolvent  debtors,  and  to  be* held  and  distributed  by  jour  complainants 
according  to  law. 

And  that  the  said  F.  &  W.  may  be  restrained  by  the  order  and 
injunction  of  this  honorable  Court  from  levying  any  execution  which  they 
may  obtain  in  said  action  upon  said  credits  in  the  hands  of  said  G^  E.  & 
P.,  and  be  ordered  and  decreed  to  relitiquish  and  abandon  said  attachmenty 
and  that  your  orators  may  have  such  other  and  further  relief  in  the  preni-> 
ises  as  to  your  honors  may  seem  meet,  and  this  case  shall  require. 

May  it  please  your  honors  to  grant  unto  your  orators  a  writ  of  subpoena, 
to  be  directed  to  the  said  J.  N.,  P.  H.,  and  S.  D.,  and  to  the  said  C.  F.  and 
D.  W.,  thereby  commanding  them  to  be  and  appear  before  your  honors  in 
the  Supreme  Judicial  Court  to  be  holden  in  and  for  the  county  of  Worcester, 
on  a  day  and  under  a  pain  therein  specified,  and  then  and  there  foUf  trae, 
direct,  and  perfect  answers  to  make,  but  not  under  oath,  to  all  and  singa* 
lar  the  premises,  and  further,  to  stand  to,  perform,  and  abide  such  furtiier 
order,  direction,  and  decree  therein,  as  to  your  honors  shall  seem  meet. 

[Dehon  v.  Foster,  4  Allen,  545  ;  7  Allen,  57.] 


Section  XVHL 

Bills  hy  next  of  Kin  for  Account  and  Payment  of  distributive  Shares} 

55.  Bill  hy  intestates  brother  and  sisters  against  his  widow  and  admtnis' 
tratrix  for  their  distributive  share  of  his  estate  ;  and  for  an  injunc^ 
tion  against  her  caid  the  banky  or  other  corporation^  to  restrain  the  sale 
of  a  sum  of  stock  standing  in  deceasecTs  ntune,  under  a  suggestion  of 
her  intention  to  leave  the  country. 

To&c 

Humbly  complaining  show  unto  your  honors,  your  orator  and  oratrixes, 
S.  M.,  of  &c.,  C.  M.,  of  &c.,  widow,  and  A.  L.,  of  &c,  widow,  that  A.  IC, 

1  See  for  subetance  of  Mil  in  snch  case,  admitting  and  alleging  grounds  to  avoid  a 
settlement  and  adjudication  in  the  Probate  Court.  Gk>nld  v.  Oonld,  3  Story,  516 ;  see 
also  the  answer  in  that  case.  The  Courts  of  the  United  States,  as  Courts  of  Equity, 
possess  jurisdiction  to  maintain  suits  in  fayor  of  legatees  and  distribotees  for  their  por- 
tions of  the  estate  of  the  deceased,  notwithstanding  there  may  be,  by  the  local  jurisprs- 
de&ce,  a  remedy  at  law  on  the  administration  bond,  in  faTor  of  the  party.  This  daaa  of 
cases  is  of  concurrent  and  not  of  exclusive  jurisdiction.  Pratt  v.  Nortfaam,  5  Mason, 
95.    The  bill  in  this  case  charged  that  all  the  debts  of  the  testator  bad  been  paid,  est- 
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late  of  ^bc,  gentleman,  was,  in  his  lifetime  and  at  the  time  of  his  death, 
possessed  of  and  well  entitled  to  a  considerable  personal  estate,  consisting 
of  moneys  in  the  funds,  debts  dne  to  him,  household  goods,  plate,  linen, 
china,  wearing  apparel,  and  diyers  other  effects  of  a  considerable  amount 
and  value,  and  particularly  was  possessed  of  a  large  number  of  shares  in 

the  stock  of .    And  jour  orator  and  oratrixes  further  show  that  the 

said  A.  M.,  in  and  about  the  month  of  &c,  departed  this  life,  intestate,  and 
without  issue,  learing  F.  M.,  his  wife,  one  of  the  defendants  hereinafter 
named,  and  jour  orator,  his  brother,  and  jour  oratrixes,  his  sisters,  and 
only  next  of  kin  him  surviving.  And  jour  orator  and  oratrixes  further 
show,  that  since  the  death  of  the  said  intestate,  the  said  F.  M.,  his  wife,  has 
obtained  letters  of  administration  of  the  goods,  chattels,  rights,  and  credits 
of  the  said  intestate  to  be  granted  to  her,  bj  and  out  of  the  proper  Court, 
and  has,  bj  virtue  thereof,  possessed  herself  of  the  personal  estate  and  ef- 
fects of  the  said  intestate  to  a  very  large  amount  and  value,  and  much  more 
than  sufficient  to  paj  and  satisfj  his  just  debts  and  funeral  expenses, 
exclusivelj  of  the  said  shares  of  stock.  And  the  plaintiffs  further  show, ' 
that  being  entitled  as  brothers  and  sisters  of  the  said  intestate  to  a'  dis- 
tributive share  of  his  personal  estate,  the  plaintiffs  have  frequentlj,  bj 
themselves  and  their  agents,  applied  to  the  said  F.  M.  and  requested  her 
to  come  to  a  full  and  true  account  with  the  plaintifis  for  the  personal 
estate  and  effects  of  said  intestate,  and  to  paj  them  respectivelj  one  third 
part  each  of  one  moietj  of  the  clear  residue  thereof,  with  which  just  and 
reasonable  requests  the  plaintifis  hoped  the  said  F.  M.  would  have  com- 
plied. But  now  so  it  is.  See,  And  the  said  defendant  pretends  that 
the  personal  estate  and  effects  of  the  said  A.  M.  were  small  and  incon- 
siderable, and  not  more  than  sufficient  to  paj  and  satisfj  his  debts  and 
funeral  expenses,  and  that  she  has  applied  all  such  personal  estate  and 
effects  in  a  due  course  of  administration.  Whereas  the  plaintiffs  charge 
the  contrarj  thereof  to  be  truth,  and  so  it  would  appear  if  the  defendant 
would  set  forth,  as  she  ought  to  do,  a  full  and  true  account  of  all  and 
everj  the  personal  estate  and  effects  of  the  said  intestate,  which  have 
been  possessed  or  received  bj  the  said  defendant,  or  bj  her  order,  or  to 
her  use,  and  of  her  application  thereof.  And  the  plaintiffs  further  charge 
that  the  said  F.  M.  has  declared  to  several  persons  that  she  means  to 
obtain  a  transfer  of  the  said  shares  of  stock,  and  to  sell  and  dispose  of  the 

oept  that  dne  to  the  plaintiiTs,  and  prajed  for  an  account  of  the  personal  estate  of  the 
teeutor,  and  that  if  the  same,  exdnaive  of  &c.,  was  snfficient  to  paj  the  plaintifia,  that 
the  ezecators  might  be  decreed  to  paj  accordingly ;  or  in  case  of  a  deficiency  of  personal 
estate,  that  the  execators  might  be  decreed  to  sell  enough  of  the  real  estate  to  make  up 
the  deficiency ;  and  for  general  relief;  see  also,  Allen  v.  Simons,  1  Curtis  C.  C.  122  ; 
Mallett  V.  Dexter,  1  Curtis  C.  C.  178;  Steahis  v.  Page,  I  Story,  204;  Sands  «. 
Charoplin,  1  Story,  376 ;  Gould  v.  Gould,  3  Story,  516,  537  ;  Langdon  «.  Goddard,  2 
Story,  267. 
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same  and  to  withdraw  herself  to  y  with  the  predace  thereof;  and 

the  corporations,  in  which  such  stock  is  held,  intend  to  permit  her  tc 
make  such  transfer.    All  which  actings,  &c. 

And  that  the  defendants  may  answer  the  premises,  and  that  an  account 
may  be  taken  by  and  under  the  direction  of  this  honorable  Ck>nrt  of  the 
personal  Qstate  and  effects  of  the  said  intestate,  A.  M.,  possessed  by  or 
come  to  the  hands  of  the  said  defendant,  F.  M.,  his  widow  and  administra- 
trix, or  to  the  hands  of  any  other  person  or  persons,  by  her  order  or  for 
her  use ;  and  also  an  account  of  the  said  intestate's  debts  and  funeral 
expenses,  and  that  the  said  intestate's  personal  estate  may  be  applied  in  a 
due  course  of  administration,  and  that  the  dear  residue  thereof  may  be 
ascertained,  and  that  the  plaintiffs  respectively  may  be  paid  one  third 
part  each  of  one  moiety  of  such  clear  residue,  and  that  in  the  mean  time 
the  said  defendant  F.  M.  may  be  restrained  by  the  injunction  of  this  hon- 
orable Court  from  selling  or  disposing  of  or  transferring  the  said  stock,  and 

that  the  may  be  restrained  from  permitting  such  sale  or  transfer. 

'  [^And  for  Jurther  relief.']     May  it  please,  &c. 

[/Voy  siibpoBna  and  inf  unction  against  F.  M,y  and  the  said {corpo' 

rationB)J\  

56.  BiU  hy  some  of  the  next  of  kin  of  an  intestate  for  payment  of  their 
shares  of  the  estate.     [^Modern  EngUsh  FormJ] 

1.  A.  B.,  late  of  &C.,  deceased,  was,  at  the  time  of  his  death,  pos- 
sessed and  entitled  of  and  to  a  considerable  personal  estate. 

2.  The  said  A.  B.  died  on  the  day  of ^  [a  widower  and] 

intestate,  leaving  the  plaintiffs  and  and  ^  his  children  and  sole 

next  of  kin,  him  surviving. 

3.  On  the day  of the  defendant  procured  letters  of  admin- 
istration to  the  goods,  chattels,  and  credits  of  the  said  A.  B.  to  be  granted  to 
him  by  the  proper  court  for  that  purpose,  and  the  said  defendant  thereby 
became  and  now  is  the  sole  legal  personal  representative  of  the  said  A.  B. 

4.  The  defendant,  as  such  administrator  as  aforesaid,  has  taken  posses- 
sion of  all  the  movable  chattels  of  the  said  A.  B.,  and  has  received  certain 
sums  of  money  in  respect  of  debts  which  were  owing  to  the  said  A.  B.  at 
the  time  of  his  decease. 

5.  The  assets  of  the  said  A.  B.,  which  have  come  to  the  hands  of  the 
defendant,  were  and  are  much  more  than  sufficient  for  payment  of  all  the 
debts  and  funeral  expenses  of  the  said  A.  B.,  and  he  has  paid  or  ought  to 
have  paid  the  same. 

6.  The  defendant  has,  in  fact,  in  his  hands,  a  large  surplus  or  residue 
in  respect  of  the  intestate's  personal  estate,  which  is  divisible  and  ought 

to  be  divided  amongst  the  plaintiffs  and  the  said and y  as  his 

sole  next  of  kin. 
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7.  The  plaintifis  have  applied  to  the  defendant  to  Airnish  them  with 
an  account  of  the  personal  estate  of  the  intestate,  and  of  the  application 
thereof,  and  to  divide  the  residue  thereof  amongst  the  plaintifib  and  the 
and f  but  he  has  refused  so  to  do. 


Praifer. 

The  plaintiffs  pray  as  follows : 

1.  That  an  account  may  be  taken  of  the  personal  estate  of  the  intes- 
tate, come  to  the  hands  of  the  defendant,  or  of  any  person  or  persons  by 
his  order  or  for  his  use. 

2.  That  an  account  may  be  taken  of  the  debts  and  funeral  expenses  of 
the  intestate. 

8.    That  the  clear  residue  of  the  personal  estate  of  the  intestate  nuy 

be  ascertained,  and  that  one  equal part  of  such  residuary  estate  may 

be  decreed  to  be  paid  to  each  of  the  plaintiffs,  and  that  another  equal 

part  thereof  may  be  decreed  to  be  paid  to  the  defendant,  and  to  each  of 
them,  the  said and ■• 

4.     [/Vfl^w  far  general  relief. "] 


57.  Bin  hy  feme  covert  and  her  children  far  a  iettlemeniy  against  the 
aaignee  of  her  huebandj  of  her  share  in  personal  property^  derived 
under  a  wilL    [^Modern  English  Form.^ 

In  Chanceiy. 

Lord  Chancellor. 

Vice  Chancellor. 

[TYlfe.] 

Humbly  complaining,  show  unto  his  lordship,  A.  M.,  wife  of f  the 

defendant,  C.  M.,  by  of  ^  her  next  friend,  and  D.  E.  and 

F.  6^  infants  under  the  age  of  twenty-one  years,  by  the  said ^  their 

next  friend. 

[^The  hill  states  a  eassy  sAawing  thai  A.  M.  has  become  entitled  to  a  share 
in  the  residuary  estate  of  the  tesiaiory  that  (7.  J£y  her  husbandy  has  become 
bankn^y  and  the  defendants^  —  and are  his  assignees,"] 

No  settlement  or  other  provision  for  the  due  support  and  maintenance 
of  the  plaintiff*,  A.  M.,  was  made  on  the  occasion  of  her  said  marriage  with 
the  defendant,  C.  M.,  or  has  at  any  time  since  been  made. 

The  plaintiff^,  A.  M.,  is  therefore*  advised  and  submits,  on  behalf  of 
herself  and  the  other  plaintiffs,  her  children,  that  they  are  entitled  to 
have  a  proper  settlement  of  part  of  the  aforesaid  sum  of  money,  which  is 

now  held  by  the  defendant,  [the  executor  of  the  testator"],  as  the 

part  and  share  of  the  plaintiff,  A.  M.,  in  the  residuary  estate  of  the  said 
testator. 
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The  plaintiffs  have,  accordingly,  frequently   applied  to  the  ssdd  last- 
named  defendant,  and  also  to  the  said  and  [the  cugigneet], 

and  have  requested  that  they  would  consent  and  agree  that  a  proper 
settlement  should  be  made  of  the  said  sum,  and  in  particular  the  plaintiff 

have  requested  the  said [the  exectUor],  not  to  pay  over  the  whole 

share  of  the  said  A.  M.  to  the  said  last-named  defendants,  but  to  retain 
the  same  until  such  settlement  or  provision  be  made  thereout  as  afore- 
said; but  they  refused  to  comply  with  such  requests. 

The  plaintiflEs  pray  as  follows: 

1.  That  it  may  be  declared  that  the  plaintiff,  A.  M^  is  entitled,  for 
the  benefit  of  herself  and  the  other  plaintiffs,  her  children,  to  have  a 
settlement  made  upon  them  and  her  other  issue,  if  any,  by  the  said  C. 
M.,  out  of  the  part  or  share  to  which  the  plaintiff,  A.  M.,  is  entitled  in 
the  residuary  estate  of  the  said,  testator,  now  remaining  in  the  hands  of 
the  said [the  exectUor], 

2.  That  the  proper  directions  may  be  given  for  the  preparation  and  exe- 
cution of  such  settlement 

3.  That  in  the  mean  time  the  said  defendant [the  exectUor]  may  be 

restrained  by  the  order  and  injunction  of  this  honorable  Court  from  paying 

over  or  transferring  to  the  defendants and [the  asgignees]^  or 

either  of  them,  the  sdid  share  of  the  plaintiff  A.  M.  in  the  said  residuary 
estate  and  effects  or  any  part  thereof.^ 

4.  [Farjurther  relief, ] 

^  Equity  for  a  settlement,  1.  The  wife's  equity  for  a  settlemeiit  does  not  depend  on 
any  right  of  property  in  her,  bat  rests  on  the  control  which  Coarts  of  Equity  ezercsse 
over  property  falling  under  their  dominion,  and  it  is  an  obligation  which  the  Coort  fas- 
tens npon  the  property,  bat  not  upon  the  right  to  receive.  Osbom  v.  Morgan,  9  Hare, 
432 ;  16  Jar.  53  ;  21  L.  J.  Ch.  218 ;  ante,  toI.  i.  p.  97. 

2.  As  to  the  property  to  which  this  right  extends,  see  Barrow  9.  Barrow,  18  Bear,  ft 
6.  C.  on  appeal,  24  L.  J.  Ch.  267. 

8.  When  it  attaches,  see  ante,  rol.  i.  p.  102 ;  Lloyd  v.  Mason,  5  Ebue,  149  ;  Baker  «. 
Boyldon,  8  Hare,  210. 

4.  As  to  amoant  or  proportion  of  fond  to  be  settled,  see  ante,  vol.  i.  p.  99. 

For  instances  where  the  Court  has  given  the  whole  fund : — Bankruptcy  of  husbands  its 
Wilson,  1  Jur.  N.  S.  569,  V.  C.  S. ;  Purchaser  from  assignee  of  husband,  an  insolTent, 
Francis  v.  Brooking,  19  Beav.  347 ;  Scott  v.  Spaskett,  S  M.  ft  Gor.  599 ;  Gent  v.  Harris, 
liO  Hare,  383.  Divorce  a  mensa  et  thoro  obtained  by  the  wife,  Barrow  v.  Barrow,  18 
Bear,  ft  24  L.  J.  Ch.  267  ;  In  re  Lewins  Trust,  20  Bear.  378. 

Where  the  fund  under  £  200,  and  the  husband  had  become  bankrupt,  In  re  Cntkr,  14 
Bear.  220;  15  Jur.  911. 

Where  a  part  only  of  the  ftind  has  been  settled.  Ex  parte  Pugh,  I  Drew.  S3S ;  Au- 
brey V,  Brown,  25  L.  J.  Ch.  446 ;  4  W.  Rep.  446,  V.  C.  W. 

5.  Terms  or  provisions  of  settlement.  —  In  settling  a  wife's  property  under  an  order 
of  the  Court  giving  effect  to  her  equity  to  a  settlement,  there  is  no  establbhed  role  en- 
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Sbction  ilSL 

Bills  of  LUerpleader, 

58.  To  settle  and  adjust  claims  to  money  due  under  a  bond  or  obligation  — 
offer  of  money  —  injunction  against  suit}    [Modem  English  Form.'\ 

Between  Sir  H.  M.  and  others,        .        •        .        Plaintifis, 

and 
A.  B.,  H.  J.,  and  M.  J.,  his  wife,  [and  three 
children,  infants,]  T.  B.,  S.  B.,  and  R.  J.,    Defendants. 

{The  bill  set  forth  a  bond  of  the  plaintijffs,  who  were  partners  together  in 
trade^  for  payment  of£  18,000,  to  M,  J,j  when  she  was  unmarried;  the  mar- 
riage  of  the  defendant  H.  J,  and  M,  J^  his  wife,  and  the  issue  of  the  mar- 
riage,  viz,  the  three  infant  defendants  ;  a  settlement  made  previous^  to  their 
marriage,  by  which  the  bond,  together  witli  the  principal  money  and  interest 
thereby  secured,  was  assigned  to  the  defendants  T.  B,,  S.  B.,  and  R,  J.,  upon 
certain  trusts  for  the  benefit  of  the  said  M.  •/!,  her  said  husband,  and  their 
issue,  **  but  the  plaintiffs  are  not  acquainted  with  the  particulars  of  the  said 
settlement,  and  crave  leave  to  refer  thereto."] 

The  said  T.  B.,  S.  B.,  and  R.  J.  claim  to  be  entitled  under  the  said  set- 
tlement to  receive  the  principal  moneys  and  interest  secured  hj  the  said 
bond. 

The  plaintiffs  have  lately  discovered  that  the  said  bond  or  obligation  is 
now  in  custody  or  possession  of  the  defendant  A.  B.,  and  he  claims  to  be 
entitled  thereto  and  the  principal  money  and  interest  thereby  secured. 

On  or  about  &c.,  a  notice  in  writing  was  served  upon  the  plaintiffs,  by 
the  solicitor  of  the  last-named  defendant,  which  is  in  the  words  following 
&c     [  Coming  the  money."] 

{Statement  of  cgifplicaiions  to  the  plaintiffs  by  the  defendant  A,  B^  and 
of  threats  to  prosecute  an  action  or  suit,  and  that  he  has  actually  sued  out  a 

titliog  her  to  havB  the  property  limited,  in  the  erents  of  faflare  of  iuae  of  the  marriage 
aod  of  her  djing  in  her  hnsband's  lifetime,  upon  such  traste  aa  8he  shall  appoint,  and 
siihject  thereto  upon  tntsts  excluding  the  husband  from  any  interest  in  the  settled  por- 
tion of  the  property.  In  the  absence  of  special  circnmstanoes,  the  limitation  in  the 
events  above  mentioned  should  be  to  the  husband.  Carter  «.  Taggart,  1  I>eG.  M.  &  G. 
S86;  2lL.J.Ch.  216. 

1  This  is  the  bill  in  Mens  v.  Bell,  6  Sim.  175.  It  was  settled  by  the  late  Mr.  Jacob. 
In  the  CMie  referred  to,  Sir  Launcelot  Shadwell,  V.  C,  upon  the  alignment  of  a  demurrer 
by  one  of  the  defendants,  held,  that  it  was  not  necessary  for  the  plaintiff  upon  his  bill  to 
offer  to  pay  the  money  into  Court,  although,  before  he  took  any  step  in  the  cause,  it  was 
necessary  that  he  should  do  so.  The  ordinary  practice  is,  however,  to  offer  by  the  bill 
10  pay  the  money  into  Court.  It  will  be  perceiTcd,  too,  that  no  case  is  suggested  by 
the  plaintiff  for  or  on  the  part  of  any  of  the  defendants. 
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writ  in  the  Ooturt  of  in  the  names  of  the  said  H,  J.  and  M,J^hu  wife^ 

against  the  plaintiffs.'] 

The  other  defendants  T.  B.,  S.  B.,  and  R.  J.,  also  threaten  and  intend  to 
commence  and  prosecute  some  proceedings  at  law  or  in  equily  against  the 
plaintiffs,  on  the  recovery  of  the  amount  due  from  the  plaintiffs  upon  the 
said  bond.  Plaintiffs  submit  that  the  said  defendants  ought  to  interplead 
between  themselves,  the  plaintiffs  being  ready  and  hereby  offering  to  pay 
the  same  to  such  of  the  defendants  as  this  honorable  Court  may  determine 
to  be  entitled  thereto. 

The  said  last-named  defendants  ought  to  set  forth  the  particulars  of  their 
respective  claims  to  the  moneys  due  upon  the  said  bond  or  obligation,  and 
how  to  make  out  the  same. 

Prayer, 

1.  That  the  defendants  may  answer  the  premises,  and  that  the  defend- 
ants may  be  decreed  to  interplead  and  settle  and  adjust  between  themselves 
their  right  or  claims  to  or  in  the  money  due  or  payable  under  the  said  bond 
or  obligation,  the  plaintiffs  being  ready  and  willing,  and  hereby  offering  to 
pay  the  moneys  due  and  payable  under  the  same  to  such  of  the  said  de- 
fendants as  this  honorable  Court  may  determine  to  be  entitled  thereto. 

2.  That  the  said  defendant  A.  B.  may  be  restrained  by  the  order  and 
injunction  of  this  honorable  Court  from  prosecuting  the  said  action  so  conn- 
menced  by  him  as  aforesaid  against  the  plaintiff ;  and  that  all  the  said  de- 
fendants may  be  respectively  restrained  by  the  order  and  injunction  of  this 
honorable  Court  from  prosecuting  or  commencing  any  other  action  or  ac- 
tions or  legal  proceeding  or  proceedings  against  the  plaintiffs,  or  any  or 
either  of  them,  for  the  recovery  of  the  moneys  due  or  to  become  due  or 
payable  under  the  said  bond  or  obligation,  or  any  part  thereof,  or  otherwise 
concerning  the  matters  aforesaid.^ 

8.  \_For  general  relief "] 

Common  affidavit  to  he  annexed  to  bid  in  an  interpleader  suiL 

\_Tiae  &c.] 

I, ,  the  above-named  plaintiff,  make  oath  and  say,  that  the  biU  in 

this  suit  [or,  the  bill  hereunto  annexed]  is  not  filed  by  me  in  collusion  with 

1  In  Bignold  v.  Andland,  1 1  Sim.  23,  it  was  held,  that,  where  a  bill  of  interpleader  k 
filed  by  the  secretary  or  officer  of  a  company  on  their  behalf,  the  affidavit  to  be  annexed 
to  the  bill  ooght  to  be,  not  that  the  plaintiff  does  not  oollnde,  but  to  the  beat  of  tlie 
plaintiff's  knowledge  and  belief  the  company  do  not  collude  with  the  defendant,  and  if 
the  bill  is  filed  respecting  a  sum  of  money  in  respect  of  which  interest  is  reooverable  ai 
law,  the  bill  should  contain  an  offer  to  pay  interest,  as  well  as  the  principal  sum.  TIm 
practice  is  for  counsel  te  move,  ex  parte,  for  leave  to  pay  the  money  into  Court,  and  fo 
an  injunction. 
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any  or  either  of  the  defendants  in  the  said  bill  named,  but  such  bill  is  filed 
by  me  of  my  own  accord  for  relief  in  this  honorable  Court^ 

Another  form  of  affidavit  to  hill  of  interpleader. 

In  Chancery  [or  Equity.] 

Between  J.  C,         .         •         PlaintilT, 
and 
,     .         .         .     Defendants. 

The  said  J.  C.  maketh  oath  and  saith,  that  he  has  exliibited  his  bill  of 
interpleader  against  the  defendants  in  this  cause  without  any  fraud  or  col- 
lusion between  him  and  the  said  defendants,  or  any  or  either  of  them ;  and 
that  the  said  J.  C.  hath  not  exhibited  his  said  bill  at  the  request  of  the 
said  defendants,  or  of  any  or  of  either  of  them,  and  that  he  is  not  indemni- 
fied by  the  said  defendants  or  by  any  or  either  of  them,  and  saith  that  he 
hath  exhibited  his  said  bill  with  no  other  intent  but  to  avoid  being  sued  or 
molested  by  the  said  defendants,  who  are  proceeding,  or  threaten  to  pro- 
ceed, at  law  against  him  for  the  recovery  of  the  rent  of  the  said ,  in 

the  bill  mentioned. 

Sworn,  &c  J.  C. 

59.  Prayer  in  a  hiU  of  interpleader  hy  an  insurance  company,    [Modem 

English  Form,"] 

1.  That  the  defendants  and  R.  S.  may  interplead  together,  and 

that  it  may  be  ascertained  to  whom  the  said  sum  of  &c.  and  the  interest 
thereon  belongs  and  ought  to  be  paid,  and  that  the  plaintiff,  on  behalf  of 
the  said  Atlas  Insurance  Company,  may  be  at  liberty  to  pay  the  said  sum 

of  &C.,  with  interest  thereon  at  the  rate  of per  cent  per  annum,  from 

the day  of ^  into  the  bank  of  England  in  the  name  of  the  Ac- 
countant-General of  this  honorable  Court,  in  trust  in  this  cause,  (which  the 
plaintiff  hereby  offers  to  do,)  for  the  benefit  of  such  of  the  said  parties  as 
shall  appear  to  be  entitled  thereto. 

2.  That  the  defendants  may  be  restrained  by  the  order  and  injunction  of 
this  honorable  Court  from  further  proceeding  with  the  said  action  so  com- 
menced, &c,  and  from  commencing  any  other  action  or  actions  at  law 
against  the  said  company,  or  the  secretary  thereof,  in  respect  of  the  mat- 
ters aforesaid. 

1  In  StevenFon  v.  Anderson,  2  V.  &  6.  407-410,  Lord  Eldon  observed  that  the  form 
of  affidavit  in  Harrison's  Practice  seemed  to  go  too  far  in  stating  that  the  bill  was  filed 
without  the/t  knowledge  "  of  either  of  the  defendants. 

▼OL.   III.  170 
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60.  Affidavit  of  secretary  to  public  company  to  he  annexed  to  bill  in  inter^ 

pleader  suit. 

Jj  H.  D.,  of  &C.,  make  oath  and  say,  that  I  am  secretary  of  the  


Insurance  Company,  and  that  I  do  not,  and  to  the  best  of  my  knowledge 
and  belief  the  said  Insurance  Company  do  not,  nor  do  or  does  any  mem- 
bers or  member  thereof,  collude  with  either  of  the  defendants  named  in  the 
bill  hereunto  annexed,  but  such  bill  is  filed  by  me,  on  behalf  of  the  said 
company,  of  my  own  accord  for  relief  in  this  honorable  Court  [or,  if  the 
company  is  plaintiff  say,  ^  but  such  bill  is  filed  by  the  said  company  of  its 
own  accord,  for  relief,**  &c.] 


61.  Statements  in  a  hiU  hy  a  purchaser  against  different  persons,  ekdmin^ 

payment  for  the  property  purchased. 

Bill  states  that  on  the day  of ,  the  plaintiff  purchased  of  the 

defendant,  Salter,  a  cargo  of  coal,  then  on  board  of  a  vessel,  at  ten  dollars 
per  chaldron,  amounting  to  1125  dollars,  payable  in  a  note  at  thirty  days. 
The  coal  was  delivered  to  the  plaintiff,  who  paid  Salter  one  hundred  dol- 
lars on  account.  That  the  defendants,  P.  &  S.  Schermerhom,  afterwards 
issued  an  attachment  against  W.  W.,  as  an  absent  debtor,  and  the  defend- 
ants F.  <Ss  B.  caused  another  attachment  to  be  issued  against  W.  W.,  as 
an  absconding  debtor,  and  warrants  were  issued,  in  the  usual  form,  to  the 

sheriff  of ,  who  gave  notice  to  the  plaintiff  not  to  pay  over  to  any 

person,  except  the  sheriff,  any  property  or  money  of  W.  W.,  and  the  plain- 
tiff was  informed  by  the  sheriff,  and  the  attorneys  of  the  defendants  P.  ^ 
S.  S.,  and  F.  &  B.,  that  the  coal  so  purchased  by  him  was  the  property  of 
W.  W.,  for  whpm  the  defendant  Salter  was  only  an  agent,  and  that  the 
plaintiff  would  be  held  liable,  if  he  paid  the  residue  of  the  money  to 
Salter.  That  the  plaintiff  applied  to  the  defendants  for  leave  to  pay  the 
money  to  Salter,  without  responsibility  ;  and  he,  also,  applied  to  Salter,  to 
relieve  or  secure  him  against  the  operation  of  the  attachment,  and  any 
further  responsibility,  which  they  respectively  refused  to  do,  and  that  Salter 
had  commenced  a  suit  at  law  against  the  plaintiff  to  recover  the  money. 
The  plaintiff  averred  that  he  was  always  ready  and  willing  to  pay  the 
money,  if  he  could  do  so  safely,  and  offered  to  pay  it  into  Court.  He 
prayed  for  an  injunction  to  restrain  the  suit  at  law,  and  for  relief  generally. 
The  bill  was  accompanied  with  the  usual  affidavit,  denying  any  collusion  and 
indemnity,  &c.  Upon  the  plaintiff's  paying  the  money  into  Court,  an  in- 
junction was  granted. 

[Richards  v.  Salter  et  al^  6  John.  Ch.  445.] 
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62.  Prayer  that  the  defendants  may  interplead — ^tkat  plaintiff  may  he  at 
liberty  to  pay  the  arrears  of  rent  into  Courts  first  deducting  thereout 
certain  sums  for  repairs  and  land-tax  —  that  possession  may  be  de- 
livered  to  the  party  entitled,  and  an  allowance  made  to  the  plaintiff  for 
certain  articles — and  for  an  injunction  to  restrain  proceedings  in 
ejectment  and  distresses  being  made  upon  the  premises. 

And  that  the  said  several  defendants  may  be  decreed  to  interplead  touch- 
ing their  said  several  claims,  and  that  plaintiff  may  be  at  liberty  to  pay  the 
several  sums  now  justly  and  fairly  due  from  him  for  the  rent  of  the  said 
messuage  or  tenement  and  premises  into  the  bank,  in  the  name  and  with 
the  privity  of  the  accountant-general,  [or  of  the  clerk]  of  this  honorable 
Court,  in  trust  for  the  benefit  of  the  persons  or  person  entitled  thereto, 
subject  to  the  further  order  of  this  Court,  after  deducting  thereout  in  the 
first  place,  the  aforesaid  sum  of ,  to  be  allowed  unto  plaintiff  for  re- 
pairs pursuant  to  the  said  agreement,  together  with  all  sums  of  money 
expended  and  advanced  by  the  plaintiff  for  land-tax  and  other  necessary 
outgoings  in  respect  of  the  said  premises.  And  that  plaintiff  may  be  at 
liberty  to  quit  the  possession  of  the  said  premises,  and  that  possession 
thereof  may  be  delivered  up  to  such  person  or  persons  as  this  honorable 
Court  shall  direct  or  appoint.  And  that  plaintiff  may  have  a  satisfaction 
or  allowance  made  out  unto  him  out  of  the  rent  of  the  said  premises  for 
the  several  articles  hereinbefore,  and  in  the  said  first  agreement  particu- 
larly mentioned,  which  have  been  provided  by  plaintiff  at  his  own  expense 
for  the  said  premises.  And  that  in  the  mean  time  the  said  defendants, 
S.  O.  and  T.  C,  may  be  restrained  by  the  order  or  injunction  of  this 
honorable  Court  from  all  further  proceedings  in  the  aforesaid  action  of 
ejectment  brought  against  plaintiff,  and  that  they  and  all  the  said  other 
defendants  may  be  in  like  manner  restrained  from  making  any  distresses 
or  distress  upon  the  said  messuage  or  tenement  and  premises,  and  from 
commencing  or  prosecuting  any  action  or  actions  at  law  against  plaintiff  to 
recover  the  rent  of  the  said  premises,  or  to  turn  plaintiff  out  of  possession 
thereof,  or  otherwise  from  proceeding  at  law  against  the  plaintiff  touching 
any  one  of  the  matters  aforesaid.  And  that  all  proper  and  necessary  di- 
rections may  be  given  for  the  purposes  aforesaid.  [And  for  further 
rdief] 
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63.  Amended  hill  of  interpleader — h/  an  executor — praying  injunction 
against  suits,  and  offering  to  bring  fund  into  Courts 

Supreme  Judicial  Coukt.    April  Term,  1861. 

Suffolk,  ss.  In  Equity. 

C.  G.  L.,  Executor  of  I.  T., 
vs,  ' 
I.T.  etal 

And  now  the  said  complainant,  [plaintiff,]  with  the  consent  of  the  de- 
fendants and  bj  leave  of  Ck)urt,  files  his  amended  bill  in  the  words  and 
figures  following,  to  wit : 

This  complainant  [plaintiff]  alleges  that  I.  T.,  of  Boston,  merchant, 
deceased,  in  and  by  his  last  will  and  testament,  which  was  duly  proved 
and  allowed,  appointed  your  orator  [the  plaintiff],  and  F.  D.,  and  C.  B., 
whom  he  hath  survived,  executors;  and,  among  other  things,  made  a 
provision  for  the  benefit  of  his  son  Andrew,  in  the  words  following,  to 
wit :  '^  I  give  to  my  son  Andrew  ....  forty  thousand  dollars,  of  which 
one  half,  or  twenty  thousand  dollars,  is  to  be  placed  by  my  executors  with 
the  Massachusetts  Hospital  Life  Insurance  Company  in  such  manner  that 
my  said  son  shall  receive  the  interest  and  income  thereof  during  his  life, 
and  at  his  decease  the  principal  shall  be  paid  to  his  lawful  heirs ;  the  other 
half,  or  twenty  thousand  dollars,  is  to  be  paid  to  my  said  son  for  his  own 
use,  and  to  be  at  his  own  disposal,  the  whole  forty  thousand  to  be  so  placed 
and  paid)  as  aforesaid,  within  one  year  after  my  decease,  and  as  the  same 
can  be  raised  to  the  best  advantage":  as  will  more  fully  appear  by  refer- 
ence to  the  said  will. 

That  the  said  executors,  on  the  sixth  day  of  December,  A.  D.  1832, 
deposited  the  said  sum  of  twenty  thousand  dollars  with  the  said  corpora- 
tion for  the  benefit  of  the  said  Andrew,  and  received  a  receipt  as  and  for 
an  annuity,  in  trust,  a  copy  of  which  is  filed  hereunto,  and  that  the  interest 
and  income  thereof  was  duly  paid  to  the  said  Andrew  during  his  lifetime. 

That,  as  your  orator  [the  plaintiff]  has  been  informed,  the  said  Andrew 
during  his  lifetime  cohabited  with  a  person  named  Elatharina  Bayerl,  in 
parts  beyond  the  seas,  and  that  the  said  £[atharina,  on  or  about  the  twen- 
tieth day  of  September,  1848,  bore  a  female  child,  afterwards  named  Anna* 
which  she  alleges  to  be  the  child  of  the  said  Andrew,  and  which,  as  she 
alleges,  he  afterwards  acknowledged  as  such ;  but  your  orator  has  no  knowl- 
edge of  his  own  concerning  these  alleged  facts. 

That  afterwards,  as  your  orator  [the  plaintiff]  has  been  informed,  the 
said  Katharina  bore  a  male  child,  which  was  christened  on  the  twenty-sixth 
day  of  May,  1851,  by  the  name  of  Andreas,  and  as  an  illegitimate  child  of 
the  said  Katharina,  which  she  also  alleges  to  be  the  child  of  the  said 
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Andrew,  and  that  be  afterwards  acknowledged  the  same  to  be  bis  son,  but 
jour  orator  [the  plaintiff]  has  no  knowledge  of  his  own  concerning  these 
alleged  facts. 

That  afterwards,  on  the  fourth  daj  of  August,  1851,  the  said  Andrew 
and  Katharina,  at  the  city  of  Frankfort-on-tbe-Main,  in  parts  beyond  the 
seas,  made  and  signed  a  certain  declaration  in  the  words  and  figures  fol- 
lowing, to  wit : 

Marriage  Agreement. 

We  the  undersigned,  Andrew  Thomdike,  of  the  city  of  Boston,  county 
of  Suffolk,  and  State  of  Massachusetts,  aged  sixty  years,  and  Katharina 
Bayerl,  of  the  city  of  Mainz,  in  the  Grand  Duchy  of  Hesse,  aged  twenty- 
six  years,  do  hereby  declare,  that  we  have  truly  and  solemnly  promised  to 
marry  each  other,  and  that  we  now  both  wish  to  enter  in  the  state  of  mar- 
riage :  and  that  we  desire,  in  conformity  with  the  laws  of  the  United  States 
of  America,  that  the  civil  act  of  our  union  in  marriage  may  be  executed  in 
the  usual  form  before  Ernest  Schwendler,  Esquire,  the  duly  appointed 
Consul  of  the  United  States  of  America  for  this  Free  Citv.  We  therefore 
confirm,  by  these  presents,  our  mutual  consent  to  the  desired  conjugal 
union,  and  do  sincerely  and  solemnly  promise  scrupulously  to  fulfil  the 
duties  of  husband  and  wife,  by  virtue  of  our  respective  seals  and  signa- 
tures. 

Frankfort-on-the-Main,  Aug.  4,  1851. 

(Signed)  Andrew  Thorndike, 

'*        Katharina  Bayerl. 
Sealed  and  signed  in  presence  of 

(Signed)  G.  Lindheimer« 

"  I.  ECKHARDT, 

as  witnesses. 

''  The  foregoing  marriage  ag^ement  has,  therefore,  been  entered  accord- 
ingly, and  duly  subscribed  by  the  aforesaid  parties,  not  only  in  the  Consular 
Register,  but  also  on  two  duplicate  copies  of  the  present  marriage  act, 
delivered  to  the  said  parties  at  their  request 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office,  at 
Frankfort-on-the-Main,  this  fourth  day  of  August,  1851,  in  the  seventy- 
sixth  year  of  the  Independence  of  the  United  States. 

(Signed)  Ernest  Schwendler,  U.  S.  Consul,  [l.  a.]  " ; 
which  was  entered  in  the  Register  of  the  American  Consulate  in  said  city, 
and  thereaflerwards,  as  your  orator  [the  plaintiff]  is  informed,  the  said 
Andrew  and  Elatharina  lived  and  cohabited  together  as  man  and  wife  until 
his  decease,  which  occurred  on  or  about  the  twenty-first  day  of  July,  1854. 

That  by  his  last  will  and  testament,  which  has  been  duly  proved  and 

allowed  in  this  county,  the  said  Andrew  appointed  N.  I.  B.,  of  s^M  Boston, 

and  C.  B.,  since  deceased,  executors  of  his  will,  who  were  duly  appointed 

170* 
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a^  such,  and  he  made  divers  provisions  therein  for  the  benefit  of  his  wife 
Katharina,  and  son  Andreas,  so  called,  but  none  for  the  benefit  of  the  said 
Anna,  who  is  not  mentioned  therein. 

That  the  surviving  executor  of  the  said  Andrew,  as  jour  orator  [the 
plaintiff]  is  informed,  claims  the  right  to  receive  from  jour  oratoV  the  said 
sum  of  twenty  thousand  dollars,  on  the  ground  that  by  the  will  of  the  said 
I.  T.  the  same  was  absolutely  given  to  the  said  Andrew,  and  formed  a 
part  of  his  estate,  subject  to  his  disposal  by  will. 

That  the  said  Anna  Bayerl,  alicu  Thomdike,  as  your  orator  [the 
plaintiff]  is  informed,  claims  that  she  is  the  daughter  of  the  said  Andrew 
and  Elatharina,  that  they  were  afterwards  lawfully  married,  and  that 
he  recognized  her  as  his  child  after  such  marriage,  and  is,  therefore,  a 
lawful  heir ;  and  that  she  and  her  brother,  the  said  Andreas,  are  entitled 
to  have  and  receive  the  said  sum  of  twenty  thousand  dollars,  alleging  that 
by  the  will  of  the  said  Israel  a  life  interest  on  said  sum  only  was  given 
to  the  said  Andrew,  with  remainder  to  his  lawful  heirs. 

That  the  said  Andreas  Bayerl,  alicu  Thomdike,  as  your  orator  [the 
plaintiff]  is  advised,  insists  that  he  is  the  son  of  the  said  Andrew  and 
Kathaiina,  that  they  were  afterwards  lawfully  married,  and  that  he,  the 
said  Andrew,  afterwards  recognized  the  said  Andreas  as  his  only  child 
and  heir-at-law,  and  that  as  such  he  is  entitled  to  have  and  receive  the 
whole  of  the  said  sum  to  his  own  use. 

And  the  said  Andrew,  at  the  time  of  his  death,  had  certain  brothers 
and  sisters  then  living,  to  wit :  I.  T.,  of  the  city  of  New  York,  merchant,  a 
brother;  A.  L.,  of  said  Boston,  widow,  a  sister;  £.  B.,  wife  of  the  said  N. 
I.  B.,  and  S.  E.  M.,  wife  of  R.  M.  M.,  of  said  Boston,  merchant,  surviving 
children  of  a  deceased  sister ;  E.  F.,  E.  A.  T.,  and  C.  A.  T.,  now  or  lately 
of  Ravenna,  Portage  county,  Oliio,  sons  of  a  deceased  brother ;  E.  T.,  M. 
A.  B.,  wife  of  M.  S.  B.,  now  resident  at  Paris,  in  the  Empire  of  France ; 
E.  T.  T.,  now  resident  in  parts  unknown ;  A.  D.  S.,  wife  of  E.  de  S.,  now 
resident  at  Paris,  aforesaid ;  M.  S.  P.,  wife  of  R.  T.  Pi,  of  said  Boston, 
daughters  of  a  deceased  brother ;  C.  T.,  and  A.  T.,  a  brother,  who  deceased 
after  the  said  Andrew,  having  first  made  his  will,  which  was  duly  proved 
in  this  county ;  and  S.  T.  D.,  of  said  Boston,  appointed  executor  thereof. 

That  the  said  brothers  and  sisters,  and  representatives  of  deceased 
brothers  and  sisters,  or  some  of  them,  insist  that  by  the  will  of  said  L 
T.  the  said  Andrew  was  entitled  only  to  a  life  interest  in  the  said  sum 
of  twenty  thousand  dollars,  and  that  the  remainder  was  given  to  hia 
lawful  heiri^;  that  the  said  Andrew  and  Katharina  were  never  lawfuQj 
married,  and  that  the  said  Anna  and  Andreas  are  not  the  children  of  the 
said  Andrew,  or  if  either  of  them  are,  or  is,  that  she  or  he  were  not  bom 
in  wedlock,  but  were  illegitimate,  and  not  entitled  to  claim  as  lawfbl 
heirs,  and  that   the  brothers  and   sisters  of  the  said   Andrew^  and  the 
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representatives  of  deceased  brothers,  are  the  lawful  heirs,  and  as  snch 
are  entitled  to  have  and  receive  the  said  sum  of  twenty  thousand  dollars 
to  their  own  use. 

That  your  orator  [the  plaintiff}  is  informed  that  the  property  of  the 
said  daughters  of  the  said  C.  T.  was  settled  in  trust  to  their  separate  use, 
and  that  the  said  M.  S.  B.  is  the  trustee  of  that  belonging  to  his  wife  ; 
that  £.  A.  B.,  of  said  Boston,  is  trustee  for  the  benefit  of  the  said  E.  T. 
T.  and  A.  D.  S. ;  and  that  J.  P.,  of  said  Boston,  is  trustee  for  the  benefit 
of  the  said  M.  S.  P. ;  but  whether  the  said  settlements,  any  or  either  of 
them,  would  include  the  interest  to  which  the  said  daughters  would  be 
entitled  if  declared  heirs-at-law,  as  aforesaid,  your  orator  is  not  advised  and 
does  not  know. 

That  J.  6.,  of  said  Boston,  counsellor-at-law,  has  been  duly  appointed, 
by  the  Court  of  Probate  for  this  county,  guardian  of  the  said  Andreas, 
and  as  such  has  demanded  payment  from  your  orator  [the  plaintiff] 
of  the  said  sum  of  twenty  thousand  dollars ;  that  the  said  I.  T.,  before  the 
filing  of  the  original  bill,  had  brought  a  suit  at  law  against  your  orator, 
claiming  his  proportionate  part  of  said  sum  as  one  of  the  lawful  heirs ; 
by  reason  of  which  your  orator  is  exposed  to  great  ri>k,  and  danger  of 
trouble,  expense,  and  litigation,  and  that  various  claims  have  been  or  may 
be  preferred  against  him  on  behalf  of  some  of  the  other  persons  herein- 
before mentioned. 

That  your  orator  [the  plaintiff]  is  ready  and  willing  to  pay  the  said  sum 
of  money  to  such  of  the  said  persons,  if  any,  as  shall  be  found  legally 
entitled  to  receive  the  same;  but  by  reason  that  they  persist  in  their 
several  adverse  claims,  your  orator  [the  plaintiff]  is  advised  that  he 
cannot  safely  pay  the  same,  or  any  part  thereof,  to  either  of  them ;  that 
the  various  persons  claiming  the  same  ought  to  interplead  touching  their 
respective  rights,  in  order  that  your  orator  [the  plaintiff]  may  be  in- 
fonned  to  whom  the  same  ought  to  be  paid ;  and  that  they  and  each  of 
them  ought  to  be  restrained  by  the  order  and  injunction  of  this  honor- 
able Court  from  commencing  or  prosecuting  any  suit  at  law  or  in  equity 
against  your  orator  [the  plaintiff]  in  respect  to  the  matters  aforesaid. 

To  the  end,  therefore,  that  the  said  possible  heirs-at-law,  Andreas 
Thomdike,  alicu  Bayerl,  and  his  guardian,  the  said  J.  6. ;  the  said 
Anna  Thomdike,  alicu  Anna  Bayerl;  the  said  N.  L  B.,  surviving  ex- 
ecutor of  the  will  of  the  said  Andrew  Thomdike  ;  the  said  I.  T. ;  A.  L. ; 

•  

E.  B.  and  her  husband,  the  said  N.  I.  B. ;  the  said  S.  E.  M.  and  R.  M. 
M. ;  the  said  E.  A.  T.  and  C.  A.  T. ;  the  said  M.  A.  B.  and  M.  S.  B. ;  E. 
T.  T. ;  A.  D.  S.  and  E.  de  S. ;  and  the  said  E.  A.  B.,  trastee  for  the  said 
E.  T.  T.  and  A.  D.  S. ;  the  said  M.  S.  P.  and  B.  T.  P.,  and  J.  P.,  her 
trustee;  and  the  said  S.  T.  D.,  executor  of  the  will  of  the  said  A.  T., 
may  full  and  direct  answer  make  to  all  and  singular  the  premises,  your 
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orator  [the  plaintiff]  waiving  the  benefit  of  answers  upon  oath,  and  maj 
set  forth  their  several  and  respective  claims,  or  disclaim  all  interest  in 
and  right  to  the  said  sum  of  monej,  or  any  part  thereof,  and  that  such  of 
them,  if  any,  as  claim  adverse  interests  therein  may  be  decreed  to  inter- 
plead together,  and  that  it  may  be  ascertained,  in  such  manner  as  the  Court 
shall  direct,  to  which  of  them  the  said  sum  of  money  ought  to  be  paid ; 
and  that  your  orator  [the  plaintiff]  may  have  leave  to  pay  the  same  into 
Court,  which  he  offers  to  do,  for  the  benefit  of  such  of  the  parties  as  shall 
be  found  or  decreed  to  be  entitled  thereto ;  and  that  the  said  persons  may, 
in  the  mean  time,  be  restrained  from  commencing  or  prosecuting  any  suit 
at  law  against  your  orator  [the  plaintiff]  in  his  said  capacity,  touching  the 
said  sum  of  money ;  and  that  he  may  have  such  other  relief  in  the  prem- 
ises as  the  nature  of  the  case  may  require. 

May  it  please  your  honors  to  grant  unto  your  orator  [the  plaintiff]  a 
writ  of  subpoena,  directed  to  the  said  several  persons  last  named,  command- 
ing them  to  be  and  appear  before  this  honorable  Court,  at  a  certain  time 
and  place,  to  make  answer  in  the  premises,  and  abide  the  order  and  decree 

of  the  Court  therein. 

F.  C.  L.,  I      Solicitors  for 

A.  D.,       >         Plaintiff. 


64.  JBai  by  an  executor,  in  the  nature  of  an  interpleader,  to  obtain  instruc' 

tions  and  advice  of  Court. 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court,  sitting  in 
Equity. 

W.  T.  A.,  of  B.,  in  the  county  of  S.,  Esquire,  brings  his  complaint 
against  S.  B.,  of  said  B.,  widow,  and  J.  G.  B.,  of  said  B.,  single  woman, 
and  W.  W.  S.,  of  said  B.,  and  Hester  V.  A.,  of  M.,  in  the  State  of  New 
Jersey,  wife  of  Henry  V.  A.,  physician,  and  said  Henry  and  C.  W.,  of  the 
city  and  State  of  N.  Y.,  and  the  said  H.  V.  A.,  as  trustee  of  said  C. 

And  the  plaintiff  shows  that  on  the  twenty-sixth  day  of  March,  A.  D. 
1860,  T.  W.,  of  said  B.,  Esquire,  made  his  last  will  and  testament ;  that  T. 
W.  departed  this  life  on  the  thirtieth  day  of  said  March;  that  on  the 
thirtieth  day  of  April,  of  the  same  year,  the  said  will  was  admitted  to  Pro- 
bate, and  letters  testamentary  issued  to  the  plaintiff,  the  executor  therein 
named. 

2.  That  among  other  provisions  of  said  last  will  and  testament  are  these 
following,  &c,  as  by  reference  to  a  certified  copy  of  said  will  in  Court  to  be 
produced  will  more  fully  appear. 

3.  That  the  real  estate  devised  to  the  plaintiff,  upon  the  trusts  in  said 
will  recited,  was,  at  the  time  of  the  decease  of  said  T.  W.,  subject  to  a 
mortgage  for  the  sum  of  fifty-six  hundred  dollars  and  interest. 
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4.  That  the  testator  purchased  said  real  estate  of  one  S.  R.,  and  that 
it  was  conveyed  to  him  by  deed  of  said  S.  R.,  bearing  date  t]ie  second 
day  of  May,  eighteen  hundred  and  fifty-seven;  that  the  consideration 
stated  in  said  deed,  and,  as  the  plaintiff  is  informed  and  believes,  the  true 
consideration  for  the  conveyance,  was  the  sum  of  eighty-five  hundred  dol- 
lars ;  that  after  the  description  of  the  metes  and  bounds  of  the  land  in  the 
said  deed  conveyed,  the  conveyance  is  "  declared  to  be  subject  to  a  mortgage 
of  fifly-six  hundred  dollars  and  interest,  and  also  sul^ect  to  the  taxes  for 
1857,  said  mortgage  forming  part  of  the  consideration ;  that  said  mortgage 
is  excepted  from  and  taken  out  of  the  covenants  of  said  deed,  as  by 
reference  to  a  copy  of  said  deed  in  Court  to  be  produced  will  more  fully 
appear. 

5.  That  the  mortgage  referred  to  in  said  deed  was  given  by  said  B.  and 
one  L.  B.  L.  to  J.  V.  K.,  to  secure  the  promissory  note  of  said  L.,  for  said 
sum  of  fifly-six  hundred  dollars. 

6.  That  after  the  conveyance  of  said  estate  to  the  testator,  the  testator ' 
ptud  the  interest  upon  said  mortgage  as  it  became  due  to  the  said  J.  Y.  K., 
the  holder  thereof;  that  the  testator,  as  the  plaintiff  is  informed  and  be- 
lieves, was  desirous  of  taking  up  the  mortgage  and  substituting  his  own 
note  therefor,  and  offered  to  the  said  J.  V.  K.,  the  holder  of  the  mort- 
gage, so  to  do ;  but  the  said  J.  Y.  K.  expressed  a  preference  to  let  the  mat- 
ter remain  as  it  then  stood. 

7.  That  the  said  S.  B.  and  J.  6.  B.  claim  that  said  mortgage  debt  is  to 
be  paid  from  the  personal  assets  in  the  hands  of  the  plaintiff,  as  executor. 

8.  That  the  said  W.  W.  S.  and  others,  residuary  legatees,  claim  that  the 
said  real  estate  is  devised  to  the  plaintiff  in  trust  for  said  S.  B.  and  J.  6* 
B.,  subject  to  the  incumbrance  of  said  mortgage,  and  that  the  plaintiff  has 
DO  authority  under  said  will  to  pay  said  mortgage  debt. 

9.  And  the  plaintiff  has  no  interest  in  the  matter  in  controversy  between 
the  several  defendants,  but  is  advised  that  he  cannot  safely  proceed  in  the 
matter  without  the  direction  and  judgment  of  this  Ck>urt  sitting  ip  equity, 
having  no  adequate  remedy  at  law.  Wherefore  the  plaintiff  prays  that  the 
said  several  defendants  may  be  decreed  to  interplead  and  state  their  sev- 
eral claims  upon  the  plaintiff  in  the  execution  of  his  said  trust  as  executor ; 
so  that  the  Court  may  adjudge  whether  a  sufficient  sum  shall  be  taken  from 
the  assets  of  the  estate  in  the  hands  of  the  plaintiff,  to  pay  said  mortgage 
debt  and  the  interest  thereon ;  or  whether  the  same  shall  be  paid  to  the 
defendants  claiming  under  the  residuary  clause  of  said  wilL 

To  the  end,  therefore,  that  the  said  defendants  may  answer  the  premises, 
and  that  they  may  be  decreed  to  interplead  together ;  and  that  it  may  be 
ascertained  by  a  decree  of  this  honorable  Court  whether  said  mortgage  debt 
shall  be  paid  by  the  plaintiff  from  the  assets  of  the  testator  in  the  hands  of 
the  plaintiff  as  executor ;  and  that  the  plaintiff  may  have  other  needed  re- 
lief in  the  premises ; 
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Maj  it  please  jour  honors  to  issue  your  writ  of  subpcena,  directed  to  the 

several  defcDdants,  commanding  them,  and  every  of  them,  at  a  day  certain, 

to  appear  before  your  honors,  and  then  and  there  to  answer  all  and  singular 

the  premises,  and  to  stand  to  and  abide  such  order  and  decree  therein,  as 

to  your  honors  shall  seem  meet. 

W.  T.  A. 
(Jurat) 

[Andrews  v.  Bishop,  5  Allen,  490.] 


Section  XX. 


Bitts  for  Payment  of  Legacies^  and  also  to  cany  the  Ihists  of  Wills  into 

Execution, 

65.  BiU  against  an  executor  hy  the  husband  of  a  deceased  legatee  for  pa^ 

tnent  of  her  legacy. 
To,  &c 

Humbly  complaining,  showeth  unto  your  honors  your  orator  A.  B.,  of 
&c,  that  W.  S.,  late  of  &c,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  on  or  about  ,  and  thereby,  amongst 

other  bequests,  gave  to  his  nephews  and  nieces,  the  children  of  his  late  sis- 
ter M.  A.,  the  sum  of  $ each,  to  be  paid  to  them  as  they  should  re- 
spectively attain  the  age  of  twenty-one  years,  and  appointed  E.  T.  F.,  of 
&C.,  the  defendant  hereinafter  named,  the  sole  executor  of  his  said  will,  as 
in  and  by  the  said  wiU,  or  the  probate  thereof^  when  produced  will  appear. 
And  your  orator  further  showeth  that  the  said  E.  T.  F.,  soon  after  the 
death  of  the  said  testator,  duly  proved  the  said  will  in  the  appropriate  Goort, 
and  hath  since  possessed  himself  of  the  personal  estate  and  effects  of  the 
said  testator  to  an  amount  much  more  than  sufficient  for  the  payment  of  his 
just  debts,  funeral,  and  testamentary  expenses  and  legacies.  And  your  ora- 
tor further  showeth  that  afler  the  death  of  said  testator,  your  orator  inter- 
married with  A.  A.,  who  was  the  niece  of  the  said  testator,  and  one  of  the 
children  of  the  said  M.  A.,  in  the  said  will  named,  and  by  virtue  of  said 
intermarriage  your  orator,  in  right  of  his  said  wife,  became  entitled  to  de- 
mand and  receive  the  aforesaid  bequest  of  $  And  your  orator  fur- 
ther showeth  that  your  orator's  said  wife  lived  to  attain  her  age  of  twenty- 
one  years,  and  that  she  hath  lately  departed  this  life,  and  that  neither  your 
orator  nor  his  said  wife  received  any  part  of  the  said  legacy.    And  your 

1  See  Princeton  v.  Adams,  Executor,  10  Cnshing,  129 ;  Gray  v.  Sherman,  5  AUen, 
198 ;  Brown  v.  Brown,  44  N.  Hamp.  281.  For /orm  of  decree  in  snch  case,  see  Lupton 
V.  LnptoUi  2  John.  Ch.  629. 
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orator  further  showeth,  that,  haying  obtained  letters  of  administration  to  his 
said  wife,  he  has  repeatedly  applied  to  the  said  E.  T.  F.  for  payment  of 
the  said  legacy  and  interest  thereon  from  the  time  of  his  said  late  wife's 
attaining  her  age  of  twenty-one  years,  anb  your  orator  hoped  that  such, 
his  reasonable  requests,  would  have  been  complied  with,  as  in  justice  and 
equity  they  ought  to  have  done.  Bur  now  bo  it  is,  &c.  To  the  end, 
therefore,  that,  &c. 

And  that  an  account  may  be  taken  of  what  is  due  and  owing  to  your 
orator  for  the  principal  and  interest  of  the  said  legacy,  and  that  the  said 
defendant  may  be  decreed  to  pay  the  same  to  your  orator,  and  if  the  said 
defendant  shall  not  admit  assets  of  the  said  testator  sufficient  to  answer  the 
same,  then  that  an  account  may  be  taken  of  the  estate  and  effects  of  the 
said  testator,  which  have  been  possessed  or  received  by  the  said  defendant, 
or  by  any  other  person  by  his  order  or  to  his  use,  and  that  the  same  may 
be  applied  in  due  course  of  administration.  [^And  for  further  relief^ 
May  it  please  your  honors,  &c.     ^ 


66.  Bill  on  behalf  of  infant  legatees  entitled  to  a  nun  of  stock  standing  in 
the  names  of  the  execiUorSj  praying  to  have  a  guardian  appointed^ 
maintenance  cdlowed  for  the  time  past  and  to  come,  an  account  taken 
of  the  dividends  retained  hy  the  executors,  and  to  have  the  stock  tranS" 
f  erred  into  the  Accountant  -  Generals  name. 

Humbly  complaining,  show  unto  your  honors  the  plaintiffs  E.  H.,  J.  H., 
T.  H.,  and  M.  A.  H.,  infants  under  the  age  of  twenty-one  years,  by  J.  £., 
of  &c,  their  next  friend,  that  £.  H.,  the  elder,  late  of  &c.,  but  now  de- 
ceased, duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date,  &g.,  whereby  he  directed  that  W.  T.,  of  &c,  and  E.  6.,  of 
&c.,  the  defendants  hereinafter  named,  and  C.  6.,  of  &c,  who  were  the 
trustees  and  executors  in  his  said  will  named,  should,  out  of  the  moneys 
which  should  come  to  their  hands  in  manner  therein  mentioned,  lay  out  and 
invest  in  or  upon  government  or  real  securities  at  interest  the  sum  of 

$ upon  trust,  &c.     \_Ilie  trustees  were  to  pay  the  dividends  to  JS.  JL, 

the  testator^s  wife,  during  her  life  or  until  her  second  marriage,  and  after  her 
decease  or  second  marriage,  the  whole  of  the  dividends  to  he  applied  hy  the 
trustees  for  the  maintenance  and  education  of  testator's  grandchildren,  the 
plaintiffs,  to  whom  the  principal  was  to  he  transferred,  to  the  grandsons  at 
twenty-one,  and  to  the  granddaughters  at  twenty-one  or  marriage,"]  as  in  and 
by,  &C.    And  the  plaintiffs  further  show  that  the  said  testator  departed  this 

life  in  or  about  the  month  of ,  without  having  in  any  manner  revoked 

or  altered  the  said  will,  except  by  a  codicil  bearing  date  dec,  which  did 
not  relate  to  or  affect  the  said  trusts  of  the  said  sum  of  $ •    And  the 
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plaintiffs  further  show  unto  jour  honors  that  W.  T.  and  E.  B^  and  the  said 
C.  G.  dulj  proved  the  said  testator's  will,  and  acted  in  the  trusts  thereof, 
and  out  of  the  moneys  which  came  to  their  hands  from  the  estate  and  efieclB 

of  the  said  testator,  in  or  about  &c.,  appropriated  the  sum  of  £ ^  in 

satisfaction  of  the  aforesaid  legacy  in  the  purchase  of  the  sum  of  £ 

8  per  cent  consolidated  bank  annuities,  and  the  said  sum  of  stock  is  now 
standing  in  their  names  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England.  And  the  plaintiffs  further  show  that  the  said  C.  G.  has 
departed  this  life,  and  that  the  said  E.  H.,  on  or  about  &c,  intermarried 
with  and  is  now  the  wife  of  the  said  J.  E.,  whereupon  the  interest  of  the 
said  E,  H.,  in  the  said  sum  of  £ 3  per  cent  consolidated  bank  annui- 
ties wholly  ceased.  And  the  plaintiffs  further  show  that  the  said  defendants 
paid  to  the  said  J.  E.  and  E.,  his  wife,  the  year's  dividends  which  became 
due  on  the  said  sum  of  stock  on  the day  of ,  as  well  for  the  in- 
terest of  the  said  E.  E.  in  the  said  stock  as  for  the  mfdntenance  and  edu- 
cation of  the  plaintiffs  up  to  that  time ;  but  the  said  defendants  have 
retained  in  their  hands  the  subsequent  dividends  which  have  accrued  due 
on  the  said  stock,  and  have  made  no  payments  or  allowances  thereout  for 
the  maintenance  or  education  of  the  plaintiffs.  And  the  plaintiffs  further 
show  that  some  proper  person  or  persons  ought  to  be  appointed  as  the 
guardian  or  guardians  of  the  plaintiffs,  with  suitable  allowances  for  their 
maintenance  and  education  for  the  time  past  since  the  said  ■  day  of 
— ,  and  for  the  time  to  come,  and  that  the  said  sum  of  stock  ought  to 
be  secured  in  this  honorable  Court    To  the  £ND,  therefore,  &c 

And  that  the  said  defendants  may  answer  the  premises,  and  that  some 
proper  person  or  persons  may  be  appointed  the  guardian  or  guardians  of 
the  plaintiffs,  with  suitable  allowances  for  their  maintenance  and  education 

for  the  time  past  since  the  said day  of ,  and  for  the  time  to  come, 

and  that  the  said  defendants  may  account  for  the  dividends  of  the  said  trust 

stock  which  have  accrued  due  since  the  said day  of ^  and  may 

thereout  pay  the  allowances  which  shall  be  made  for  the  maintenance 

and  education  of  the  plaintiffs  since  the  said day  of ,  and  may 

pay  the  residue  thereof  into  this  honorable  Court  for  the  benefit  of  the 
plaintiffs ;  and  may  also  transfer  the  said  sum  of  £ 3  per  cent  consoli- 
dated bank  annuities  into  the  name  of  the  Accountant-General  of  this 
honorable  Court,  to  be  there  secured  for  the  benefit  of  the  plaintiffs,  and 
such  other  per^^ons  as  may  eventually  be  interested  therein.  [^And /n' 
further  relief,']     May  it  please,  &c. 
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67.  Bin  hy  legatees  entitled  to  the  testator^ s  residuary  estate  injtjths,  against 
the  executors  and  trustees  of  the  will; — praying  to  have  the  trusts  of 
the  will  carried  into  execution,  the  accounts  taken  of  the  personal  estate^ 
debts,  SfCy  and  the  rehts  of  the  real  estate ;  —  that  the  estate  remaining 
unsold  may  he  sold  under  the  direction  of  the  Court,  and  that  the 
trustees  may  he  charged  with  the  losses  occasioned  by  their  not  invest' 
ing  the  produce  of  certain  estates  sold  by  them,  according  to  the  trusts 
of  the  will,  —  that  the  clear  residuary  estate  may  be  ascertained  and 
secured,  S^c. 

Humbly  complaining,  show  unto  your  honors,  the  plaintiffs,  J.  A.,  of  &c., 

5.  P.,  of  &c,  widow,  E.  U.,  of  &c.,  spinster,  R.  A.,  of  &c.,  widow,  and 

6.  T.  W.,  of  &c,  and  A.,  his  wife,  that  E.  A.,  late  of  &c.,  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  &&,  which 
was  executed  and  attested  as  by  law  is  required  for  passing  real  estates  by 
devise,  and  thereby,  after  giving  two  pecuniary  legacies,  the  said  testator 
gave,  devised,  and  bequeathed  all  his  estates  and  effects,  as  well  real  as 
personal,  whatsoever  and  wheresoever,  and  of  what  nature,  kind  or  quality 
soever,  unto  his  brother,  the  plaintiff,  J.  A.,  and  his  friends  W.  U.,  of  &c,  and 
W.  H.,  of  &c,  and  S.  S.,  of  &c.,  two  of  the  defendants  hereinafler  named, 
their  heirs,  executors,  administrators,  and  assigns,  [upon  trust  to  sell  aU  his 
real  estate,  and  in  so  doing  to  give  a  preference  to  his  relations,  and  out  of 

the  produce  to  pay  debts  and  legacies  S^c,  and  to  invest  £ ,  to  be  paya- 

Ue  to  his  niece,  A,  U.,  at  twenty-one  or  marriage,  who  afterwards  died  in 

testator's  lifetime,  to  pay  his  wife  an  annuity  of  £ ,  and  as  to  £ , 

for  such  persons  as  his  wife  should  appoint ;  and  as  to  the  remainder,  one 
fifth  to  his  nephew  J,  A.,  another  defendant,  and  S.  P,,  the  children  of  his 

brother  R,  A. ;  one  fifth  to  his  nieces,  plaintiffs,  E,  U,  and  JR,  A.  and  A,  U.^ 
who  died  in  testator's  lifetime  ;  one  fifth  to  plaintiff  J,  A, ;  one  fifth  to  the 
children  of  his  brother  R,  A,,  and  the  remaining  ffih  part  to  the  children  of 
his  sister  M.,  then  the  wife  of  W,  NJ]  And  the  plaintiffs  further  show  that 
the  said  testator  afterwards  duly  made  and  published  a  codicil  in  writing  to 
hb  will,  bearing  date  &c^  and  executed  &c.,  and  thereby  after  reciting, 
&C.,  [appointed  J.  R,,  of  ^c,  J,  K,,  of  Sfc,  two  other  defendants,  and  his 
wife  S.  A.,  executors,  instead  of  those  mentioned  in  said  will;  and  stating 
that  he  had  purchased  some  lands,  directed  them  to  be  sold  to  pay  debts  and 
legacies  Sfc,  and  the  overplus  to  be  placed  out  at  interest,  and  gave  to  his 
wife  the  interest  thereof,  and  the  use  of  the  furniture,  and  cows  and  horses 
for  her  life,  and  after  her  decease  the  principal  to  be  paid  to  his  nephews 
and  nieces  as  directed  by  the  wiU,']  as  in  and  by  &c.  And  the  plaintiffs 
further  show,  that  the  said  testator,  K.  A.,  departed  this  life  on  or  about 

,  without  issue,  and  without  having  altered  or  revoked  his  said  will 

other  than  by  the  said  codicil,  and  without  having  altered  or  revoked  his 

VOL.   III.  171 


2042  APPENDIX. 

fiaid  codicil,  leaving  his  nephew  the  said  J.  A.,  one  of  the  defendants  here- 
inafter named,  who  was  the  onlj  son  of  the  said  R.  A.,  the  elder  brother 
of  the  said  testator,  his  heir  at  law ;  and  thereupon  the  said  S.  A.,  the 
widow  of  the  said  testator,  another  defendant  hereinafter  named,  and  the 
said  J.  R.  and  J.  K.,  the  executrix  and  executor  in  the  said  codicil  named, 
duly  proved  the  said  will  and  codicil  in  the  appropriate  Court  and  under- 
took the  executorship  thereof,  and  by  virtue  thereof  possessed  themselves 
of  the  personal  estate  and  effects  of  the  said  testator  to  an  amount  and 
value  much  more  than  sufficient  to  pay  and  satisfy  his  funeral  expenifes, 
just  debts,  and  legacies ;  and  the  said  S.  A.,  J.  B.,  and  J.  K.  also  entered 
into  the  possession  of  the  freehold  and  leasehold  estates  of  the  said  testa- 
tor, or  into  the  receipts  of  the  rents  and  profits  thereof.  And  the  plainti£& 
further  show  that  the  plaintiff  J.  A.  has  not,  nor  had  at  the  death  of  the 
said  testator,  any  child,  and  that  the  plaintiff  A.  W.  was  at  the  death  of 
the  said  testator  the  only  surviving  child  of  the  said  testator's  brother 
R.  A.,  and  as  such  is  sole  legatee  of  one  fiflh  of  the  said  testator's  resid- 
uary estate ;  and  that  W.  N.  the  younger,  who  survived  the  said  testator, 
but  is  since  dead,  and  T.  N.,  of  <Sbc.,  another  defendant  hereinafter  named, 
were  at  the  death  of  the  said  testator  the  only  surviving  children  of  the 
said  testator's  sister  M.,  and  as  such  were  legatees  as  tenants  in  common  of 
one  other  fiflh  part  of  the  said  testator's  said  residuary  estate.  And  the 
plaintiffs  further  show,  that  the  said  W.  N.  the  younger  had  before  his 
death  attained  his  age  of  twenty-one  years,  and  that  he  duly  made  and 
published  his  last  will  and  testament  in  writing,  and  thereby  appointed  his 
said  brother,  the  said  defendant,  T.  N.,  and  J.  H.,  of  &c^  and  S.  H.,  of  &&, 
two  other  of  the  defendants  hereinafter  named,  the  executors  thereof,  who 
have  duly  proved  the  same  in  the  appropriate  Court,  and  are  thereby  be« 
come  the  legal  personal  representatives  of  the  said  W.  N.  And  the  plain- 
tiffs further  show,  that  the  said  A.  U.,  afterwards  A.  Li.,  one  of  the  nieces 
of  the  said  testator,  having  died  in  his  lifetime,  the  one  third  of  one  fifth 
part  of  the  said  testator's  said  residuary  estate  bequeathed  to  her  as  afore- 
said became  lapsed.  And  the  plaintiffs  further  show  that  the  plainti^ 
except  the  plaintiff  G.  T.  W.,  are  the  next  of  kin  of  the  said  testator, 
and  were  with  the  said  W.  N.  the  younger,  deceased,  and  the  md  de- 
fendants, J.  A.  the  younger,  and  T.  N.,  the  only  next  of  kin  of  the 
said  testator  at  his  death,  and  are  together  with  the  said  &  A.,  the 
widow  of  the  said  testator,  entitled  to  divide  the  said  lapsed  legacy  amongst 
them,  according  to  the  proportions  specified  in  the  statute  of  distrib<it]OQ&. 
And  the  plaintiffs  fuither  show,  that  the  plaintiff  J.  A.  has  on  their  part  m 
a  friendly  manner  repeatedly  applied  to  the  said  defendants  S.  A.,  J.  R^ 
and  J.  K.,  and  has  requested  them  to  come  to  a  true  and  just  acooant  of 
their  receipts  and  payments  as  executrix  and  executors,  and  in  the  trusts 
of  the  said  testatoi^s  will,  and  to  lay  out  and  invest  the  said  testator^s  resid- 
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nary  estate  upon  proper  security,  particularly  in  the  public  or  government 
funds,  for  the  benefit  of  all  parties  interested  therein ;  and  the  plaintiffs 
well  hoped  that  the  s^aid  S.  A.,  J.  R.,  and  J.  K.  would  have  complied  with 
such,  the  plaintiffs'  reasonable  requests,  as  in  justice  and  equity  they 
ought  to  have  done.  But  now  so  it  is  &c.,  they  refuse  so  to  do.  And 
the  said  defendants  sometimes  pretend  that  the  personal  estate  and  effects 
of  the  said  testator  were  small  and  inconsiderable,  and  not  sufficient  to  pay 
and  satisfy  his  funeral  expenses  and  just  debts,  and  that  they  have  been 
obliged  to  apply  the  rents,  profits,  and  produce  of  the  real  estate  of  the  said 
testator  in  aid  of  his  personal  estate  in  payment  of  his  funeral  expenses, 
debts,  and  legacies.  Whereas  the  plaintiffs  charge  that  the  personal  estate 
of  the  said  testator  was  much  more  than  sufficient  for  payment  of  his 
funeral  expenses,  debts,  and  legacies,  and  that  so  it  would  appear,  if  the 
said  defendants  would  set  forth,  as  they  ought  to  do,  a  just  and  true  account 
thereof,  and  of  their  application  thereof;  and  the  plaintiffs  further  charge 
that  the  freehold  and  leasehold  estates  of  the  said  testator,  or  some  of  them, 
have  been  sold  by  the  said  defendants,  and  that  a  very  large  sum  of  money, 
but  for  the  default  and  neglect  of  the  said  defendants,  might  have  been  pro- 
duced therefrom,  and  invested  upon  the  trusts  of  the  said  testator's  will,  to 
the  great  advantage  of  the  residuary  legatees,  who  are  ultimately  to  divide 
the  capital  of  the  said  residue ;  and  the  plaintiffs  charge  that  the  said  tes- 
tator died  seized  among  other  estates  of  a  certain  messuage,  tenement,  or 
farm,  called  &c ;  and  that  the  said  defendants,  under  the  pretence  of  some 
verbal  agreement  made  by  the  testator  in  his  lifetime,  but  which  was  in  no 
manner  binding  upon  them,  have  sold  the  said  messuage,  tenement,  or 
farm  at  considerably  less  than  its  real  value,  or  what  the  same  would  have 
produced  at  a  public  sale,  and  instead  of  laying  out  and  investing  the 
purchase-money  in  such  manner  as  would  be  most  for  the  advantage 
of  the  residuary  legatees,  defendants  have  permitted  the  purchase-money, 
or  the  greater  part  thereof,  to  remain  in  the  hands  of  the  purchaser  on  his 
personal  security,  and  defendants  have  sold  other  parts  of  the  real  estates 
of  said  testator,  by  auction,  particularly  a  part  of  his  estate  at  &c.  in  a 
very  improper  and  incautious  manner,  and  have  in  like  manner  neglected 
to  get  in,  lay  out,  and  invest  the  produce  thereof  as  should  be  most  advan- 
tageous for  the  residuary  legatees,  and  have  permitted  the  same,  or  a 
greater  part  thereof,  to  remain  on  mortgage  of  the  estate  sq  sold  as  last 
aforesaid,  and  in  such  several  sales  have  neglected  to  give  a  preference  to 
the  relations  of  the  said  testator,  pursuant  to  the  directions  of  his  said  will 
for  that  purpose.  And  the  plaintiffs  further  charge,  that  the  said  defendant 
J.  A.  pretends  that  the  said  will  and  codicil  of  the  said  testator  were  not 
executed  and  attested  so  as  to  pass  real  estate  by  devise,  and  that  he  is 
thereupon  entitled  to  the  real  estate  of  the  said  testator  as  his  heir  at  law. 
Whereas  the  plaintiffs  charge  the  contrary  thereof  to  be  true.    And  the 
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plaintiffs  further  charge  that  the  said  defendants,  W.  N.  the  elder,  W.  H., 
and  J.  O.,  who  with  the  plaintiff  J.  A.  are  the  surviving  trustees  and  de- 
visees named  in  the  will  of  the  testator,  claim  to  have  some  legal  estates  or 
interest  in  the  freehold  property  of  the  said  testator,  under  and  by  virtue 
of  his  said  wilL  And  the  plaintiffs  charge  that  the  said  defendant,  S.  A., 
ought  to  have  made  out  and  signed,  and  should  now  make  out  and  sign, 
upon  oath,  and  deposit  with  one  of  the  masters  of  this  honorable  Court  for 
the  benefit  of  all  persons  interested,  an  inventory  of  the  horses,  cows,  and 
furniture  which  she  claims  to  have  the  use  of  for  life  under  the  said  will 
and  codicil  of  the  said  testator.  All  which  actings,  &c  And  that  the  said 
defendants  may  answer  the  premises,  and  that  the  said  will  of  the  said  tes- 
tator may.  be  decreed  to  be  well  proved  and  the  trust  thereof  performed 
and  carried  into  execution ;  and  that  an  account  may  be  taken  of  the  per- 
sonal estate  and  effects  of  the  said  testator  which  have  come  to  the  hands 
or  use  of  the  said  defendants  S.  A.,  J.  R.,  and  J.  K.,  or  either  of  them ; 
and  that  an  account  may  also  be  taken  of  the  rents,  profits,  and  produce  of 
the  real  estates  of  the  said  testator,  which  have  come  to  the  hands  or  use  of 
the  said  defendants,  or  either  of  them,  or  but  for  their  wilful  default  or 
neglect  might  have  been  received  by  them,  some  or  one  of  them.  And 
that  the  estate  of  the  said  testator  (if  any)  remaining  unsold  may  forth- 
with be  sold  by  and  under  the  direction  of  this  honorable  Court,  and  that 
all  proper  parties  may  be  decreed  to  join  in  such  sales ;  and  that  the  said 
defendants  may  be  made  answerable  for  such  loss  or  losses  as  shall  appear 
to  have  been  sustained  to  the  prejudice  of  the  said  testator^s  residuary 
estate,  by  reason  of  the  said  defendants  having  refused  or  neglected  to  lay 
out  and  invest  the  moneys  produced  by  sale  of  the  said  testator's  estates  as 
hereinbefore  mentioned,  according  to  the  trusts  of  the  said  testator^s  will 
and  codicil,  and  that  an  account  may  be  taken  of  such  loss.  And  that  an 
account  may  also  be  taken  of  the  funeral  expenses,  debts,  and  legacies  of 
the  said  testator,  and  that  the  same  may  be  duly  paid,  and  that  the  clear 
residuary  estate  of  the  said  testator  may  be  ascertained  and  secured  by  this 
honorable  Court  for  the  benefit  of  all  persons  interested  therein.  And  that 
the  defendant  S.  A.  may  sign  and  deposit  with  one  of  the  masters  of  this 
honorable  Court  an  inventory  of  the  horses,  cows,  and  furniture  which  she 
claims  to  be  entitled  to  for  her  life,  under  the  said  testator's  will  and  codi- 
cil.    [^  And  for  further  relief]     May  it  please,  &c. 


APPEKDIX.  2045 

68.  BiU  ly  the  toxdoto  of  a  testator  against  the  executors  and  trustees,  claims 
xng  a  share  of  the  profits  of  a  special  partnerehip^  as  a  part  of  her 
annual  income  under  the  wilL 

Commonwealth  of  Massachusetts. 

StfPFOLK,  ss. 

To  the  HoQorable,  the  Justices  of  the  Supreme  Judicial  Court,  sitting  in 
Equity. 

Humblj  complaining,  showeth.  unto  your  honors  your  oratrix,  A.  M. 
K.,  of  B.,  in  the  county  of  S.,  widow  of  D.  M.  K.,  hite  of  N.,  in  the  county 
of  M.,  merchant ;  —  that  the  said  D.  M.  K.,  deceased,  on  the  twenty-second 
day  of  February,  A.  D.  1660,  leaving  a  last  will  and  testament,  which,  on 
the  twenty-eighth  day  of  March,  A.  D.  1860,  was  duly  proved  and  allowed 
by  the  Court  of  Probate  for  the  county  of  M. ;  that  in  and  by  said  last 
will  he  nominated  and  appointed  as  executors  and  trustees  under  the  same, 
W.  B.,  of  B.,  in  the  county  of  S.,  J.  B.  L.,  also  of  said  B.,  and  6.  G.,  of 
N.,  aforesaid ;  that  the  said  J.  B.  L.  declined  to  accept  the  said  trust  of 
executor  or  trustee,  and  letters  testamentary  were  duly  issued  to  the  said 
W.  B.  and  6.  6.,  who  accepted  the  said  trust,  and  undertook  and  entered 
upon  the  execution  of  the  same. 

And  your  oratrix  further  shows,  that  the  said  D.  M.  K.,  by  his  last  will 
and  testament,  after  certain  specific  charges  and  legacies  therein  set  forth, 
devised  and  bequeathed  the  rest  and  residue  of  his  estate  in  the  terms  and 
manner  following,  to  wit :  [^Skate  the  provisions  of  the  mil  on  which  the 
question  in  dispute  arisesJ] 

And  your  oratrix  further  shows,  that  the  two  children  of  the  said  D.  M. 
K.,  in  said  will  mentioned,  to  wit :  A.  Moncrief  E.,  and  D.  Malcom  K., 
are  minors,  now  residing  in  N.  aforesaid,  and  that  your  oratrix  is  their 
legal  guardian. 

And  your  oratrix  further  shows,  that,  on  or  about  the  fourth  day  of  Sep- 
tember, A.  D.  1858,  the  said  D.  M.  K.  became  a  special  partner  for  the 
term  of  four  years  in  the  business  of  buying  and  selling  dry  goods  with 
J.  H.,  6.  R.  B.,  and  J.  T.,  merchants  and  copartners  in  B.,  afore.«aid,  under 
the  name  and  firm  of  H.,  B.  &  T. ;  and  the  said  D.  M.  K.  contributed  to 
the  capital  stock  of  said  firm  the  sum  of  fifty  thousand  dollars,  and  by 
himself  or  his  legal  representative  became  entitled  to  receive  a  moiety  of 
the  net  profits  of  the  said  partnership  business ;  as  by  the  written  contract 
of  partnership  between  the  said  H.,  B.  Sc  T.,  of  the  first  part,  and  the 
said  D.  M.  K.  of  the  second  part,  bearing  date  the  fourth  day  of  September, 
A.  D.  1858,  and  here  in  Court  to  be  produced,  and  to  wlii<!h,  for  greater 
certainty,  your  oratrix  craves  leave  to  refer,  more  fully  appears.  And 
your  oratrix  avers,  that  said  partnership  still  continues  in  full  force,  and 
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that  the  said  executors  and  trustees  have  received  therefrom,  as  the  share 
of  the  net  profits  belonging  to  the  estate  of  the  said  D.  M.  K.,  a  very  large 
sum  of  money,  to  wit,  forty  thousand  dollars. 

And  your  oratrix  had  well  hoped  that  the  said  W.  B.  and  6.  6.,  exec- 
utors and  trustees,  as  aforesaid,  would,  upon  the  receipt  from  the  said  firm 
of  H.,  B.  &  T.  of  a  moiety  of  the  net  profits  of  their  business,  so  as  af(H^ 
said  to  be  paid  to  the  said  D.  M.  K,  or  his  legal  representative,  pay  over 
to  your  oratrix  the  portion  of  the  same,  by  the  provisions  of  the  will  of  the 
said  D.  M.  K.,  directed  to  be  paid  over  to  her. 

But  now,  so  it  is,  that  the  said  W.  B.  and  G.  6.,  though  requested,  do 
utterly  refuse  to  pay  over  to  your  oratrix  any  portion  of  the  income  derived 
by  them  from  the  said  partnership  business  ;  but,  on  the  contrary,  do  claim 
and  pretend  that  the  profits  accruing  to  them  as  executors  and  trustees,  by 
virtue  of  the  interest  of  D.  M.  K.  and  his  legal  representatives  in  said 
partnership  business,  do  belong  to  &c.,  under  the  provisions  of  said  wiQ, 
are  to  be  added  to  the  principal  fund  of  the  residue  of  the  estate  of  the 
said  D.  M.  K.,  and  are  not  to  be  added  to,  and  do  not  form  a  part  of,  the 
income  of  said  residue. 

The  contrary  of  all  which  your  oratrix  charges  to  be  true,  and  expressly 
claims  and  avers,  that,  under  tlie  provisions  of  the  said  will,  the  share  of  the 
net  profits  of  said  partnership  business,  belonging  and  accruing  to  the 
estate  of  the  said  D.  M.  K.,  forms  a  portion  of  the  income  of  the  residue 
of  said  estate,  and  is  to  be  added  to  all  the  other  income  arising  from  the 
residue  of  said  estate,  and  that  the  whole  amount  thus  made  up  constitutes 
the  fund,  of  which,  under  the  provisions  of  said  will,  afler  deducting  charges 
and  expenses,  your  oratrix  is  annually  entitled  to  receive  one  third  part, 
diminished  only  by  the  sum  of  seven  hundred  and  fifly  dollars,  as  directed 
in  said  will. 

In  consideration  whereof,  and  because  your  oratrix  is  entirely  remediless 
in  the  premises  according  to  the  strict  rules  of  the  common  law,  and  can 
only  have  relief  in  a  Court  of  Equity,  where  matters  of  this  nature  are 
properly  cognizable  and  relievable. 

To  the  end,  therefore,  that  the  said  defendants  W.  B.  and  6.  G^  and 
the  said  minor  children,  A.  Moncrief  K.  and  D.  Malcom  K.,  by  a  guardian 
for  this  suit,  which  your  oratrix  prays  the  honorable  Court  to  appoint,  maj, 
upon  their  several  and  respective  corporal  oaths,  full,  true,  direct,  and  per- 
fect answer  make  to  all  and  singular  the  premises,  as  fully  in  every  respect 
as  if  the  same  were  here  repeated,  and  they  thereunto  particularly  intent>- 
gated,  according  to  the  best  of  their  respective  knowledge,  information,  and 
belief ;  and  that  it  may  be  determined  by  the  judgment  of  this  honorable 
Court  whether,  under  the  will  of  the  said  D.  M.  K^  the  share  of  the  net 
profits  of  the  business  of  the  firm  of  H.,  B.  &  T.,  belonging  to  the  estftle 
of  the  said  D.  M.  E.,  is  and  is  to  be  taken  as  a  part  of  the  income,  or 
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part  of  the  principal  fund  of  the  residue  of  the  estate  of  the  said  D.  M.  K. ; 
and  thaty  if  it  shall  appear  that  such  share  of  the  net  profits  of  the  said 
partnership  business  constitutes  and  forms  a  part  of  the  income  of  said 
residue,  the  aforesaid  defendants,  W.  B.  and  G.  G^  executors  and  trustees 
under  said  will,  and  their  successors  in  said  trust,  may  be  ordered  and  de- 
creed to  account  with  your  oratrix  for  the  profits  of  said  partnership  busi- 
ness, and  pay  over  to  your  oratrix  such  a  proportion  thereof  as  she  is 
entitled  to,  under  the  provisions  of  the  will  of  the  said  D.  M.  K. ;  and 
that  your  oratrix  may  have  such  other  and  further  relief  as  the  nature  of 
her  case  may  require,  and  to  your  honors  may  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  oratrix  a  writ  of  subpoena, 
to  be  directed  to  the  said  W.  6.,  G.  G.,  A.  Moncrief  K.,  and  D.  Malcom  K., 
thereby  commanding  them,  and  every  of  them,  at  a  certain  day  and  under 
a  certain  penalty  therein  to  be  specifie4,  personally  to  appear  before  your 
honors  in  this  honorable  Court,  and  then  and  there  to  answer  all  and 
singular  the  premises,  and  to  stand  to,  perform,  and  abide  such  order 
and  decree  therein  as  to  your  honors  shall  seem  meet,  and  your  oratrix  will 
ever  pray. 

A.M.K 


Section  XXI. 
Bills  relating  to  Trusts, 

69.  Bill  hy  an  executor  and  trustee  under  a  wiUy  to  carry  the  trusts  thereof 

into  execution, 
To&c 

Humbly  complaining,  shows  unto  your  honors  your  orator  C.  R.,  of  &c., 
executor  of  the  will  and  codicils  of  M.  S.,  late  of  &c.,  deceased,  and  also  a 
trustee,  devisee,  and  legatee  named  in  said  will  and  codicils,  against  J.  G., 
of  &c,  &e.,  and  E.,  his  wife,  and  B.  S.,  of  &c.,  &c,  and  J.  S.  G.,  of  &c, 
Ace,  that  the  said  M.  S.,  at  the  several  times  of  making  her  will  and  codi- 
cils hereinafter  mentioned,  and  at  the  time  of  her  death  was  seized  or  en- 
titled in  fee  simple  of  or  to  divers  messuages,  lands,  &c.,  of  considerable 
yearly  value,  in  the  several  counties  of  C.  and  D.,  and  being  so  seized  or 
entitled,  and  also  possessed  of  considerable  personal  estate,  the  said  M.  S., 

on  or  about ^  made  her  last  will  and  testament  in  writing,  and  which 

was  duly  signed  and  attested,  and  published  by  her,  according  to  law,  and 
thereby,  afler  giving  divers  pecuniary  and  specific  legacies  and  divers  an- 
nuities, the  said  testatrix  gave  and  devised  unto  your  orator  all  &c  [stating 
the  substance  of  the  toiV/].    And  the  said  testatrix  afterwards,  on  or  about 
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,  made  a  codicil  to  her  said  will,  which  was  duly  signed,  attested,  and 

published,  according  to  law,  and  thereby  gave  &c.,  and  in  all  other  reapects 
she  thereby  confirmed  her  said  will  and  all  other  codicils  by  her  thereto* 
fore  made ;  as  by  said  will  and  the  said  several  codicils  thereto  or  the 
probate  thereof,  to  which  yoar  orator  craves  leave  to  refer,  when  produced, 
will  appear.     And  your  orator  further  shows  that  the  said  testatrix  M.  S. 

departed  this  life  on  or  about ^  without  having  revoked  or  altered  her 

said  will  and  codicils,  save  as  such  will  is  revoked  or  altered  by  the  said 
codicils,  and  as  some  of  the  said  codicils  have  been  revoked  or  altered  by 
some  or  one  of  such  subsequent  codicils;  and  the  said  testatrix  at  her 
death  lefl  the  said  E.  G.,  formerly  E.  S.,  and  the  said  B.  S.,  her  cousins 
and  coheiresses  at  law.     And  your  orator  being  by  tiie  said  codicil  of  the 

day  of ^  appointed  sole  executor  of  the  said  will  and  codicils,  has 

since  her  death,  duly  proved  the  said  will  and  codicils  in  the  proper  Courts 
and  taken  upon  himself  the  execution  thereof.  And  your  orator  further 
shows  that  the  said  testatrix,  at  the  time  of  her  death,  was  possessed  of, 
interested  in,  and  entitled  unto  considerable  personal  estate  and  effects,  and, 
amongst  other  things,  she  was  entitled  to  an  eighth  share  and  interest  in  a  cer- 
tain copartnership  trade  or  business  of  a  tin-blower  and  tin-melter,  which  was 

carried  on  by  the  testatrix  and  certain  other  persons,  at ,  under  the 

firm  of  S.  F.  &  Ck).,  in  which  the  testatrix  had  some  share  of  the  capital, 
and  which  was  a  profitable  business,  and  by  the  articles  of  copartnership 
under  which  the  said  business  was  carried  on,  your  orator,  as  the  said  tes- 
tatrix's personal  representative,  is  now  entitled  to  be  concerned  in  such 
share  of  the  said  business  for  the  benefit  of  the  said  testatrix's  estate ;  and 
she  was  also  possessed  of  or  entitled  to  certain  leasehold  estates  held  by 
her  for  the  remainder  of  certain  long  terms,  &c  And  your  orator  further 
shows  that  he  has  possessed  himself  of  some  parts  of  the  said  testatrix's 
personal  estate,  and  has  discharged  her  funeral  expenses,  and  some  of  her 
debts  and  legacies,  and  your  orator  has  also,  so  far  as  he  has  been  able,  en- 
tered into  possession  of  the  said  testatrix's  estates,  which  she  was  seized  of, 
or  entitled  to,  at  the  times  when  she  made  her  said  will  and  codicils,  and 

which  consisted  of  &c,  being  all  together  of  the  yearly  value  of  % or 

thereabouts,  besides  the  said  mansion-house,  and  besides  the  premisefl, 

which,  by  the  said  codicil,  dated  on day  of ,  are  devised  to  your 

orator  for  his  own  use  and  benefit ;  and  your  orator  is  desirous  of  applying 
the  said  testatrix's  personal  estate  and  effects,  not  specifically  bequeathed, 
in  payment  of  the  said  testatrix's  debts,  and  of  her  legacies  now  remaining 
unpaid,  and  of  the  annuities  bequeathed  by  the  said  will  and  codicils,  so  fiir 
as  the  same  will  extend,  and  of  paying  the  remainder  thereof  out  of  the 
rents  and  profits  of  the  said  real  estates,  and  of  applying  the  whole  of  the 
rents  and  profits,  according  to  the  directions  of  the  said  will  and  codicils,  as 
in  justice  and  equity  ought  to  be  the  case.     Bur  kow  so  it  is,  nuiy  it 
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please  your  honors,  that  the  said  J.  6.  and  E.,  his  wife,  B.  S.,  and  J.  S.  6., 
in  concert  with  each  other,  make  various  objections  to  your  orator's  applying 
the  said  personal  estate,  and  the  rents  and  profits  of  the  said  real  estate,  ac- 
cording to  the  directions  of  the  said  will  and  codicil ;  and  the  said  defend- 
ants J.  6.  and  E.,  his  wife,  sometimes  pretend,  that  by  virtue  of  the  said 
testatrix's  will,  they  are  entitled  to  the  residue  of  the  said  testatrix's  per- 
sonal estate,  not  specifically  bequeathed,  including  all  her  household  estates, 
after  payment  of  all  her  funeral  expenses  and  debts,  and  that  the  said 
personal  estate  is  not  subject  to  the  payment  of  the  several  legacies  and 
annuities  given  by  the  testatrix's  said  will  and  codicils,  but  is  exempt  there- 
from, and  that  all  the  said  legacies  and  annuities  ought  to  be  paid  out  of 
the  rents  and  profits  of  the  said  testatrix's  real  estates.  Whereas  your  ora- 
tor charges  the  contrary  of  such  pretences  to  be  true,  and  that  the  said  per- 
sonal estate  is  applicable  to  the  payment  of  all  the  said  testatrix's  legacies 
and  annuities,  after  satisfying  all  her  funeral  expenses  and  debts ;  and 
the  said  J.  6.  and  E.,  his  wife,  are  desirous  that  your  orator,  as  the  per- 
sonal representative  of  the  said  testatrix,  should,  by  means  of  the  said  tes- 
tatrix's share  of  the  capital  employed  in  the  said  trade  or  business,  carry 
on  the  said  trade  or  business  for  the  benefit  of  them  and  of  the  said  testa- 
trix's estate,  but  which  your  orator  cannot  safely  do  without  the  direction 
and  indemnity  of  this  Court ;  and  the  said  J.  6.  alleges  that  he  is  not  of 
ability  to  maintain  and  educate  his  said  son,  J.  S.  6.,  who  is  an  infant  of 
the  age  of  ten  years  or  thereabouts,  and  he  therefore  claims  to  have  some 
part  of  the  rents  and  profits  of  the  said  premises  paid  to  him,  for  the  main- 
tenance and  education  of  the  said  J.  S.  G. ;  and  your  orator,  under  the 
circumstances  aforesaid,  is  unable  to  administer  the  said  personal  estate, 
and  to  execute  the  trusts  of  the  said  real  estates,  without  the  directions  of 
this  honorable  Ck>urt,  and  the  defendants  are  desirous  of  having  a  person 
appointed  by  this  Court  to  receive  the  rents  and  profits  of  the  said  real 
estates  devised  as  aforesaid  by  the  said  fifUi  codicil,  to  which  your  orator 
has  no  objection.  In  consideration  whereof,  &c.  To  the  end,  there- 
fore, &c. 

And  that  the  trusts  of  said  will  and  codicils  may  be  performed  and  car- 
ried into  execution  by  and  under  the  direction  of  this  Court,  and  that  an 
account  may  be  taken  of  the  said  testatrix's  personal  estate  and  efiects,  not 
specifically  bequeathed,  and  of  her  funeral  expenses  and  debts,  and  of  the 
legacies  and  annuities  bequeathed  by  the  said  will  and  codicils,  your  orator 
being  ready  and  hereby  offering  to  account  for  all  such  parts  of  the  said 
personal  estate  as  have  been  possessed  by  him,  and  that  the  said  personal 
estate  may  be  applied  in  payment  of  the  said  funeral  expenses,  debts,  and 
legacies  and  annuities  in  a  due  course  of  administration,  and  that  the  clear 
residue,  if  any,  of  the  said  personal  estate  may  be  ascertained  and  paid  to 
the  said  defendants  J.  G.  and  £.,  his  wife,  in  her  right ;  and  in  case  it  shall 
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appear  that  the  said  personal  estate,  not  specifically  bequeathed,  is  not  snffi- 
dent  for  payment  of  all  the  said  funeral  expenses,  debts,  legacies,  and  an- 
nuities, or  that  any  parts  thereof  are  not  payable  out  of  such  personal  estate, 
then  that  proper  directions  may  be  given  for  payment  of  such  deficiency, 
or  of  snch  parts  thereof  as  are  not  payable  oat  of  the  said  personal  estate, 
according  to  the  trasts  of  the  said  term  of  100  years,  vested  in  your  orator 
as  aforesaid  and  that  an  account  may  be  taken  of  the  rents  and  profits  of 
the  said  real  estates,  comprised  in  the  said  term  received  by  or  come  to  the 
hands  of  your  orator,  and  that  the  same  may  be  applied  according  to  the 
trusts  of  the  said  term  ;  and  that  proper  directions  may  be  given  touching 
the  effects  specifically  bequeathed  by  the  said  will  and  codicils  as  heir- 
looms, and  that  proper  inventories  may  be  made  thereof;  and  that  aU 
necessary  directions  may  be  given  touching  the  application  of  a  sufficient 
part  of  the  rents  and  profits  of  the  said  real  estates  to  the  maintenance  and 
education  of  the  said  J.  6.  S.,  in  case  this  Court  shall  be  of  opinion  that 
any  allowance  ought  to  be  made  for  that  purpose  ;  and  that  a  proper  per- 
son may  be  appointed  by  this  honorable  Court  to  receive  the  rents  and 
profits  of  the  said  real  estates  devised  as  aforesaid  by  the  said  fifth  codiciL 
[^And  for  further  relief]  May  it  please,  &c 
Prtn/  sitbpcsna  agairut  J.  G,  and  E,y  h%$  wife,  B,  S.  and  J,  &  G. 


70.  Bin  in  behalf  of  infanti  to  carry  the  trusts  of  a  will  into  execution  and 
to  have  the  rights  of  parties  declared — the  widow  having  elected  to 
take  under  the  will — prayer  for  an  account  of  the  personal  estate,  and 
rents  of  the  real  estate  received  by  the  executors,  and  that  they  may  be 
charged  with  interest  for  balances  in  their  hands — also  for  an  account 
of  debts,  Sfc,  — for  an  injunction  to  restrain  the  executors  from  r«- 
ceiving  any  further  personal  estate  or  rents  — for  a  receiver  —  and  for 
the  appointment  of  a  guardian  for  the  plaintiffs* 

Humbly  complaining  show  unto  your  honors  the  plaintiffs  R.  M.,  W.  M., 
H.  M.,  J.  M.,  &C.,  &c.,  infants,  by  A.  B.,  of  Ac.,  their  next  friend,  that  P. 
M.,  late  of  &c,  was  at  the  time  of  making  his  will  hereinafter  mentioned,  and 
at  his  death,  seized  in  fee^imple  of,  or  otherwise  well  entitled  to,  divers  free- 
hold messuages,  lands,  ^bc,  situate,  &c.,  and  was  also  possessed  of,  interested 
in,  or  well  entitled  to  a  considerable  personal  estate,  and  that  the  said  P.  M. 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  on  or  about  &c.,  which  was  duly  executed  and  attested  according  to 
law,  and  was,  amongst  other  things,  in  the  words  and  figures,  or  to  the  pur- 
port and  effect  following  [state  the  will].  And  the  plaintiffs  further  show 
that  the  said  testator  departed  this  life  on  or  about  &c.,  without  revoking  or 
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Altering  his  said  will,  leaving  H.  D.  M.  now  of  &c^  and  one  of  the  defend- 
ants  hereto,  who  was  then  an  infant,  bat  has  since  attained  his  age  of 
twenty-one  years,  his  eldest  son  and  heir  at  law.  And  the  plaintiffs  further 
show  that  P.  M.,  of  &a,  W.  M.,  of  &c,  and  J.  D.,  of  d«c,  who  were  the 
executors  and  trustees  in  the  said  will  named,  and  are  three  other  defendants 
hereto,  upon  or  soon  after  the  death  of  the  said  testator  duly  proved  the 
said  will  in  the  proper  Court  and  took  upon  themselves  the  execution 
thereof  and  possessed  the  personal  estate  and  effects  of  the  said  testator  to 
m  great  amount,  and  the  said  defendants  also  entered  into  ppssession  of  the 
real  estates  of  the  said  testator,  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  have  ever  since  continued  and  now  are  in  such  possession  or 
receipt.  And  the  plaintiffs  further  show  that  M.  M.,  of  &&,  another  de- 
fendant hereto,  the  widow  of  the  said  testator,  has  elected  to  take  the  pro* 
visions  intended  for  her  by  the  said  will  in  lieu  and  bar  of  dower.  And 
the  plaintiffs  further  show  that  very  large  sums  of  money  have  been  re« 
ceived  by  the  defendants,  the  executors,  and  trustees  of  the  said  testator 
from  bis  real  and  personal  estate  which  have  not  been  laid  out  and  invested 
upon  the  trusts  of  the  said  will,  and  in  particular  the  plaintiffs  show  that 
the  said  J.  D.  has  now  in  his  hands  a  balance  due  to  the  said  testator's 

estate  of  the  sum  of  $ and  upwards.     And  the  plaintiffs  also  show 

that  the  said  P.  M.  and  J.  D.  in  or  about  the  year sold  the  shares  and 

interest  of  the  said  testator  in  two  ships  called  &&,  to  H.  C.  and  W.  J.  of 

4cc^  for  the  sum  of  $ ,  for  which  they  took  the  bond  of  the  said  H.  C. 

and  W.  J.  bearing  interest  at per  cent    And  the  plaintiffs  further 

show  that  the  said  J.  D.  who  is  in  possession  of  the  said  bond  has  given 
notice  to  the  said  H.  C.  and  W.  J.  to  pay  to  him  the  principal  and  interest 

due  on  the  said  bond  on  the day  of y  which  principal  and  interest 

will  amount  to  the  sum  of  $ ;  and  the  said  J.  D.  intends  to  receive 

the  said  sum  of  $ and  to  retain  and  apply  the  same  to  his  own  use. 

And  the  plaintiffs  charge  that  the  said  will  of  the  said  testator  ought  to  be 
established  and  the  trusts  thereof  performed  and  carried  into  execution  by 
and  under  the  decree  of  this  honorable  Ck>urt,  and  that  some  proper  person 
ought  to  be  appointed  by  this  honorable  Court  to  collect  the  outstanding 
Xiersonal  estate  of  the  said  testator,  and  to  receive  the  rents  and  profits  of 
his  real  estate.    To  the  end,  &c* 

And  that  the  said  defendants  may  answer  the  premises ;  and  that  the 
trusts  of  the  said  will  of  the  said  testator  may  be  performed  and  carried 
into  execution  by  and  under  the  decree  of  this  honorable  Court,  and  the 
•fights  and  interests  of  the  plaintiffs  under  the  same  may  be  declared  and 
aecured ;  and  that  an  account  may  be  taken  of  the  personal  estate  (^  the 
said  testator,  and  of  the  rents,  profits,  and  produce  of  the  real  estate  which 
have  been  possessed  or  received  by  the  said  defendants  P.  M.,  W.  M.,  and 
J.  D.,  or  either  of  them,  or  by  any  other  person  or  persons,  by  their  or 
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appear  that  the  said  personal  estate,  not  specifically  bequeathed,  is  not  safil- 
dent  for  payment  of  all  the  said  funeral  expenses,  debts,  legacies,  and  an- 
nuities, or  that  any  parts  thereof  are  not  payable  out  of  such  personal  estate, 
then  that  proper  directions  may  be  given  for  payment  of  such  deficiency, 
or  of  such  parts  thereof  as  are  not  payable  out  of  the  said  personal  estate, 
according  to  the  trusts  of  the  said  term  of  100  years,  vested  in  your  orator 
as  aforesaid  and  that  an  account  may  be  taken  of  the  rents  and  profits  of 
the  said  real  estates,  comprised  in  the  said  term  received  by  or  come  to  the 
hands  of  your  orator,  and  that  the  same  may  be  applied  according  to  the 
trusts  of  the  said  term  ;  and  that  proper  directions  may  be  given  touching 
the  effects  specifically  bequeathed  by  the  said  will  and  codicils  as  heir- 
looms, and  that  proper  inventories  may  be  made  thereof;  and  that  all 
necessary  directions  may  be  given  touching  the  application  of  a  sufficient 
part  of  the  rents  and  profits  of  the  said  real  estates  to  the  maintenance  and 
education  of  the  said  J.  6.  S.,  in  case  this  Court  shall  be  of  opinion  that 
any  allowance  ought  to  be  made  for  that  purpose ;  and  that  a  proper  per- 
son may  be  appointed  by  this  honorable  Court  to  receive  the  rents  and 
profits  of  the  said  real  estates  devised  as  aforesaid  by  the  said  fiflh  codiciL 
[^And  far  further  relief]  May  it  please,  &c 
Pray  suhpcena  against  J.  G.  and  E,,  his  wifsy  B.  S.  and  J.  &  G. 


70.  BiU  in  behalf  of  infants  to  carry  the  trusts  of  a  unU  into  execution  and 
to  have  the  rights  of  parties  declared — the  widow  having  elected  to 
take  under  the  will — prayer  for  an  account  of  the  personal  estate^  and 
rents  of  the  real  estate  received  by  the  executors,  and  thai  they  may  he 
charged  with  interest  for  balances  in  their  hands — also  for  an  account 
of  debts,  S^c,  — for  an  injunction  to  restrain  the  executors  from  re- 
ceiving any  further  personal  estate  or  rents  — for  a  receiver  —  and  for 
the  appointment  of  a  guardian  for  the  plaintiffs. 

Humbly  complaining  show  unto  your  honors  the  plaintifi^s  R.  M.,  W.  If  ^ 
H.  M.,  J.  M.,  &C.,  &c.,  infants,  by  A.  B.,  of  &c.,  their  next  friend,  that  P. 
M.,  late  of  &C.,  was  at  the  time  of  making  his  will  hereinafter  mentioned,  and 
at  his  death,  seized  in  fee-simple  of,  or  otherwise  well  entitled  to,  divers  free- 
hold messuages,  lands,  &c,  situate,  &c.,  and  was  also  possessed  of,  interested 
in,  or  well  entitled  to  a  considerable  personal  estate,  and  that  the  said  P.  M. 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearinf; 
date  on  or  about  &c.,  which  was  duly  executed  and  attested  according  to 
law^  and  was,  amongst  other  things,  in  the  words  and  figures,  or  to  the  pur- 
port and  efiect  following  [state  the  wiW].  And  the  plfuntiffs  further  show 
that  the  said  testator  departed  this  life  on  or  about  dec,  without  revoking  or 
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altering  his  said  will,  leaving  B.  D.  M.  now  of  &c,  and  one  of  the  defend^ 
ants  hereto,  who  was  then  an  infant,  but  has  since  attained  his  age  of 
twenty-one  jears,  his  eldest  son  and  heir  at  law.  And  the  plaintiffs  further 
show  that  P.  M.,  of  &c^  W.  M.,  of  &c^  and  J.  D.,  of  &c,  who  were  the 
executors  and  trustees  in  the  said  will  named,  and  are  three  other  defendants 
hereto,  upon  or  soon  after  the  death  of  the  said  testator  dulj  proved  the 
said  will  in  the  proper  Coort  and  took  upon  themselves  the  execution 
thereof  and  possessed  the  personal  estate  and  effects  of  the  said  testator  to 
a  great  amount,  and  the  said  defendants  also  entered  into  possession  of  the 
real  estates  of  the  said  testator,  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  have  ever  since  continued  and  now  are  in  such  possession  or 
receipt.  And  the  plaintiffs  further  show  that  M.  M.,  of  &&,  another  de- 
fendant hereto,  the  widow  of  the  said  testator,  has  elected  to  take  the  pro* 
visions  intended  for  her  by  the  said  will  in  lieu  and  bar  of  dower.  And 
the  plaintiffs  further  show  that  very  large  sums  of  money  have  been  re- 
ceived by  the  defendants,  the  executors,  and  trustees  of  the  said  testator 
from  his  i*eal  and  personal  estate  which  have  not  been  laid  out  and  invested 
upon  the  trusts  of  the  said  will,  and  in  particular  the  plaintiffs  show  that 
the  said  J.  D.  has  now  in  his  hands  a  balance  due  to  the  said  testator's 

estate  of  the  sum  of  $ and  upwards.    And  the  plaintiffs  also  show 

that  the  said  P.  M.  and  J.  D.  in  or  about  the  year sold  the  shares  and 

interest  of  the  said  testator  in  two  ships  called  &c.,  to  H.  C.  and  W.  J.  of 

dbc,  for  the  sum  of  $ ,  for  which  they  took  the  bond  of  the  said  H.  C. 

and  W.  J.  bearing  interest  at per  cent    And  the  plaintiffs  further 

show  that  the  said  J.  D.  who  is  in  possession  of  the  said  bond  has  given 
notice  to  the  said  H.  C.  and  W.  J.  to  pay  to  him  the  principal  and  interest 

due  on  the  said  bond  on  the day  of j  which  principal  and  interest 

will  amount  to  the  sum  of  $ ;  and  the  said  J.  D.  intends  to  receive 

the  said  sum  of  $ and  to  retain  and  apply  the  same  to  his  own  use. 

And  the  plaintiffs  charge  that  the  said  will  of  the  said  testator  ought  to  be 
established  and  the  trusts  thereof  performed  and  carried  into  execution  by 
and  under  the  decree  of  this  honorable  Ck>urt,  and  that  some  proper  person 
ought  to  be  appointed  by  this  honorable  G>urt  to  collect  the  outstanding 
personal  estate  of  the  said  testator,  and  to  receive  the  rents  and  profits  of 
his  real  estate.    To  the  ehd,  &c. 

And  that  the  said  defendants  may  answer  the  premises ;  and  that  the 
trusts  of  the  said  will  of  the  said  testator  may  be  performed  and  carried 
into  execution  by  and  under  the  decree  of  this  honorable  Court,  and  the 
» rights  and  interests  of  the  plaintiffs  under  the  same  may  be  declared  and 
secured ;  and  that  an  account  may  be  taken  of  the  personal  estate  <^  the 
said  testator,  and  of  the  rents,  profits,  and  produce  of  the  real  estate  which 
have  been  possessed  or  received  by  the  said  defendants  P.  M.,  W.  M.,  and 
J.  D.,  or  either  of  them,  or  by  any  other  person  or  persons,  by  their  or 
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either  of  their  order,  or  for  their  or  either  of  their  use,  and  that  in  the 
taking  of  such  account  the  said  defendants  maj  respecdvelj  be  charged 
with  interest  for  such  balances  as  shall  appear  to  have  been  in  their  hands 
from  time  to  time,  and  that  what  shall  be  found  due  from  the  said  defend- 
ants may  be  secured  in  this  honorable  Court  for  the  benefit  of  all  parties 
interested  therein ;  and  that  an  account  may  be  taken  of  the  funeral  ex- 
penses, debts,  and  legacies  of  the  said  testator,  and  that  the  same  may  be 
paid  in  a  due  course  of  administration  ;  and  tliat  in  the  mean  time  the  said 
defendants,  the  executors,  and  trustees  of  the  said  testator  may  be  restrained 
by  the  injunction  of  this  honorable  Court  from  receiving  any  further  part 
of  said  testator's  personal  estate,  or  of  the  rents,  profits,  or  produce  of  his 
real  estate  ;  and  that  some  proper  person  may  be  appointed  by  this  honor- 
able Court  to  receive  and  collect  the  outstanding  personal  estate  of  the  said 
testator,  and  to  receive  the  rents,  profits,  and  produce  of  his  real  estate ; 
and  that  some  proper  person  or  persons  may  also  be  appointed  the  guardian 
or  guardians  of  the  p]aintifi*s  with  suitable  allowances  for  their  maintenanoe 
and  education.     \_And  for  farther  relief] 


71.  Prayer  in  a  hill  against  executors  and  residuary  legatees,  the  latter 
having  raised  a  question  of  satisfaction,     [^Modern  English  FormJ] 

1.  That  it  may  be  declared  that  the  aforesaid  advance  and  settlements 

of  the  sum  of  £ bank  £  3  per  cent  annuities,  made  on  the  marriage 

of  the  said  JVL  C.  with  the  said  J.  D.  W.,  was  not  an  ademption  or  satis- 
faction of  the  legacy  of  £  30,000  like  annuities  given  by  the  said  will  of 
the  said  testator  in  favor  of  the  said  M.  C.  and  her  issue,  or  of  the  resid- 
uary bequest  also  made  by  the  said  will  in  favor  of  the  said  M.  C.  and 
her  issue. 

2.  That  it  may  be  declared,  that  the  plaintifis  are  entitled  to  have  a  sum 
of  £  30,000  bank  £  3  per  cent  annuities  set  apart  out  of  the  personal  ea* 
tate  of  the  said  testator  to  answer  the  bequest  contained  in  the  said  will  of 
£  30,000  bank  £  3  per  cent  annuities  in  favor  of  the  said  M.  C.  and  her 
issue,  and  that  the  said  executors  may  be  directed  to  set  apart  and  transfer 
the  same  accordingly. 

3.  That  it  may  also  be  declared,  that  the  plaintifis  are  entitled  to  have 
one  equal  eighth  part  of  the  residuary  personal  estate  of  the  said  testAtor 
set  apart  and  duly  invested  upon  and  for  the  same  trusts,  interests,  and  par- 
poses  as  are  expressed  by  the  said  will  of  and  concerning  the  last-mentioned 
sum  of  £  30,000  &c 

4.  That  proper  accounts  and  inquiries  may,  if  necessary,  be  directed  lor 
the  purpose  of  ascertaining  the  clear  residue  of  the  personal  estate  of  the 
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paid  testator,  and  that  one  equal  eighth  part  thereof  maj  he  set  apart  and 
invested  accordingly. 
6.  [^Far  further  relief,'] 

I  - 

72.  BiU  to  obtain  reimhureement  out  of  an  estate,  to  the  children  of  a  testator 
who  had  by  his  will  directed  certain  portions  of  said  estate  to  be  sold 
for  the  payment  of  debts  and  legacies,  but  which  debts  and  legacies  had, 
in  whole  or  in  part,  been  paid  out  of  the  income  of  the  estate,  which 
income  had  been  devised  to  said  children* 

F.  A.,  of  B.,  in  the  county  of  S.,  gentleman,  6.  W.  A.,  of  E.,  in  the 
State  of  I.,  gentleman,  C.  6.  L.,  of  said  B.,  Esquire,  and  Cornelia,  his 
wife,  hring  this  their  bill  of  complaint  against  J.  A.  L.,  of  said  B.,  Esquire, 
as  he  is  Executor  of  and  Trustee  under  the  will  of  F.  A.,  late  of  M.,  in 
the  county  of  N.,  gentleman,  deceased. 

And  thereupon  the  plaintiffs  allege  that  the  said  F.  A.,  late  of  M.,  afore- 
said, departed  this  life,  testate,  having  made  a  will  and  three  codicils,  copies 
of  which  are  filed  herewith,  and  which  were  duly  admitted  to  Probate  in 
said  county  of  N.,  in  and  whereby,  besides  divers  other  provisions,  he  gave 
and  devised  all  the  rest  and  residue  of  his  estates  to  the  said  J.  A.  L.,  and 
to  H.  C,  6.  A.  6.,  and  his  son,  the  said  F.  A.,  in  trust  for  the  benefit  of 
his  children,  the  plaintiffs,  the  said  F.  A.,  G.  W.  A.,  and  Cornelia,  during 
their  respective  lives,  to  collect  and  receive  the  income  thereof,  and  afler 
deducting  expenses,  to  divide  the  surplus  equally  between  them,  and  upon 
the  death  of  any  of  them  to  pay  his  or  her  share  thereof  during  the  life  of 
the  survivors  and  survivor,  in  such  manner  as  the  cettui  que  trust  so  dying 
should  direct  by  will,  and  in  default  thereof  as  the  plaintiffs  understand  and 
are  advised,  to  the  children  of  such  cestui  que  trust,  and  in  default  thereof, 
to  the  survivors  and  survivor.  And  upon  the  further  trust  upon  the 
decease  of  the  last  survivor  to  divide  and  distribute  the  trust  estates  in 
equal  shares  to  and  among  all  the  children  of  the  plaintiffs,  share  and 
share  alike,  provided  always,  that  if  the  said  cestuis  que  trust,  or  any  of 
them,  should  have  disposed  of  his  or  her  interest  in  the  reversion  of  the 
estates  by  will,  such  disposal  should  be  observed  and  followed. 

The  plaintiffs  further  show,  that  the  said  H.  C,  F.  A.,  and  6.  A.,  6. 
declined  the  said  trust,  and  that  the  said  J.  A.  L.  accepted,  and  has  since 
administered  the  same. 

The  plaintiffs  further  show  that  the  said  testator  appointed  the  said  J.  A. 
L.,  H.  C,  F.  A.,  and  G.  A.  G.  to  be  the  executors  of  liis  said  will,  and 
that  all  of  them  except  the  said  J.  A.  L.  declined  the  trust,  and  that  he  ac- 
cepted the  same,  and  was  duly  appointed  and  qualified  and  has  administered 
the  said  estate. 

The  plaintiffs  further  show,  that  at  the  time  of  his  decease  the  said  tes- 
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tator  was  possessed  of  divers  real  and  personal  estates  of  great  value  and 
was  indebted  to  divers  persons  in  large  sums  of  money,  and  that  in  and  bj 
his  said  will  he  directed  that  all  his  just  debts  should  be  first  paid,  and  after- 
wards directed  the  said  executors,  their  survivors  or  any  administrator  Uf 
sell  and  convey  a  certain  parcel  of  land,  situate  at  the  comer  of  H.  and  C 
Street  in  said  B.,  and  another  parcel  situate  in  M.  Place,  near  W.  Street, 
and  to  apply  the  proceeds  to  the  payment  of  his  debts ;  and  if  the  amoant 
derived  therefrom  should  not  be  sufficient  to  pay  the  same,  then  for  the 
same  purpose  to  sell  any  other  real  estate  situate  in  said  B.  of  which  be 
should  die  seized. 

The  plaintiffs,  the  said  F.  A.  and  6.  W.  A.  and  the  said  Cornelia,  fur- 
ther show  that  the  personal  estate  of  which  the  said  testator  was  possessed 
was  small  in  value  and  wholly  insufficient  to  pay  his  debts  and  legacies,  and 
that  his  real  estate  by  reason  thereof,  as  well  as  by  the  contents  of  his  said 
will,  became  charged  with  the  payment  thereof —  and  in  the  usual  coune 
of  administration,  as  well  as  by  the  express  directions  of  the  testator,  should 
have  been  sold  and  the  proceeds  applied  in  payment  thereof,  and  the  resi- 
due held  in  trust  during  the  lives  of  the  plaintiffs,  the  said  F.  A.,  6.  W. 
A.,  and  Cornelia,  and  their  survivors. 

That  at  the  testator's  decease  his  debts  amounted  to  abou^  sixty  thousand 
dollars,  and  the  legacies  bequeathed  to  seventeen  thousand  dollars ;  and 
that  the  appraised  value  of  the  estates  directed  to  be  first  sold  in  order 
to  obtain  the  means  for  payment  thereof  was,  as  appears. by  the  appraise- 
ment, in  the  aggregate,  the  sum  of  seventy-eight  thousand  dollars. 

The  said  plaintiffs  further  allege,  that  the  said  J.  A.  L.,  the  sole  acting 
executor  and  trustee,  was  nearly  related  to  them,  and  that  they  had  un- 
limited confidence  in  his  friendship,  integrity,  and  financial  ability  and  dis- 
cretion, and  that  he,  as  their  official  adviser  and  friend,  advising  with  them 
upon  the  best  course  to  be  taken  for  their  own  immediate  and  future  in- 
terests, and  for  the  protection  of  the  interests  of  those  who  should  be  enti- 
tled to  the  estates  of  the  testator  after  their  decease,  was  of  opinion  that 
the  same  could  be  leased  to  advantage,  and  might  be  expected  to  increase 
much  in  value ;  and  that  it  would  conduce  to  their  interest  and  that  of  their 
children,  that  the  same  should  not  be  sold  at  that  time,  but  be  leased,  and 
that  a  portion  of  the  income  should  be  applied  to  the  payment  of  the  prin- 
cipal and  interest  of  the  debts  due  and  chargeable  upon  the  said  estates,  as 
well  by  express  liens  or  mortgages  existing  thereon  as  by  the  operation  at 
law  and  the  will  of  the  testator. 

That  the  said  plaintiffs,  relying  upon  the  said  representations,  consented 
thereto,  and  that  the  said  J.  A.  L.  thereupon  and  since  has  leased  the  said 
estates,  and  has  received  the  income  thereof,  and  has  applied  the  same  to 
the  payment  of  the  said  debts  and  the  interest  thereon,  until  the  saiae  are 
quite  or  nearly  paid  and  satisfied,  and  has  also  paid  a  part  thereof  to  the 
plaintiffs. 
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That  the  representations  and  expectations  of  the  said  J.  A.  L.  and  the 
said  plaintiffs  have  been  more  than  realixed,  and  that  the  said  real  estates 
have  increased  in  value  by  a  much  larger  degree  than  was  anticipated, 
whereby  the  interest  of  those  who  will  be  entitled  to  the  same  in  remainder 
have  been  very  largely  promoted. 

That  the  consent  of  the  plaintiffs  to  such  appropriation  of  the  income 
was  not  given  for  any  definite  time,  nor  was  any  agreement  made  or  stipu- 
lation entered  into  on  either  side,  to  deprive  them  of  their  rights  to  have 
recourse  to  the  said  estates  for  repayment  of  the  sums  so  appropriated, 
whenever  the  said  estates  could  be  sold  to  advantage,  and  that  by  reason  of 
the  appropriation  of  the  said  income  to  the  payment  of  the  debts  of  the  said 
estate,  they  have  become  subrogated  to  the  rights  of  the  original  creditors, 
and  are  entitled  to  have  the  real  estates  directed  by  the  said  testator  to  be 
disposed  of  for  that  purpose  now  sold  and  the  proceeds  applied  in  payment 
of  the  soms  so  advanced  and  paid  out  of  the  income  to  which  they  were 
entitled  as  equitable  tenants  for  life,  or  to  have  such  reimbursements  out  of 
the  proceeds  of  others  of  the  estates  of  the  testator,  which  may  be  more 
advantageously  disposed  of. 

That  the  said  estates  which  the  testator  directed  to  be  sold  for  the  pay- 
ment of  his  debts,  so  much  thereof  as  is  necessary  for  that  purpose,  and 
certain  other  of  the  estates  of  which  he  died  seized,  can  now  be  sold  to 
great  advantage  and  for  very  large  prices,  compared  to  their  value  at  the 
time  of  the  decease  of  the  testator,  and  that  the  same  ought  now  to  be  sold, 
and  the  proceeds  applied  to  the  payment  of  any  debts  not.  already  paid  and 
satisfied,  and  to  the  payment  of  the  sums  due  to  them  respectively,  on  ac- 
count of  the  appropriation  of  their  income  to  the  payment  of  debts,  the 
amount  of  which  the  plaintiffs  are  unable  to  set  forth  of  their  own  knowl- 
edge. 

That  the  plaintiffs  have  requested  the  said  J.  A.  L.  to  cease  from  appro- 
priating the  income  of  the  said  real  estates  to  the  payment  of  the  debts  and 
legacies  of  the  testator,  and  to  pay  it  to  them ;  and  also  to  sell  the  said 
estates  directed  to  be  sold  for  the  payment  of  debts,  or  so  much  thereof  as 
may  be  necessary,  and  apply  the  proceeds  to  the  payment  of  the  debts  and 
legacies  remaining  unpaid,  and  to  the  payment  to  the  plainti£fs  of  the  sums 
doe  to  them  as  aforesaid  with  interest,  and  to  render  an  account  of  all  his 
receipts,  payments,  and  doing^s  to  the  end  that  it  may  appear  what  sums  of 
money  belonging  to  the  plaintiffs  have  been  heretofore  applied  in  payment 
of  the  said  debts  and  legacies. 

And  the  plaintiffs  well  hoped  that  the  said  J.  A.  L.  would  comply  with 
such  reasonable  reque:<t 

But  now  so  it  is,  may  it  please  your  honors,  that  the  said  J.  A.  L.,  though 
admitting  the  equitable  rights  of  the  plaintiffs,  and  that  they  are  justly  en- 
titled to  be  reimbursed  for  so  much  of  their  income  as  has  been  applied  to 
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the  pajment  of  the  said  debts  and  legacies,  objects  that  he  cannot  now  pro- 
ceed to  sell  the  said  real  estate,  and  to  apply  the  proceeds,  without  the  direc- 
tion of  this  most  honorable  Court,  and  the  protecUon  which  a  decree  thereof 
would  give  to  him  ;  and  sometimes  that  the  power  to  sell  was  given  to  four 
executors,  of  whom  only  one  accepted  the  trust,  and  that  it  is  doubtful 
whether  he  has  the  power  to  sell  and  convey  a  good  title ;  and  sometimes 
that  as  trustee  he  is  merely  a  tenant  for  life  during  the  lives  of  the  said  F. 
A.,  6.  W.  A.,  and  Cornelia,  and  their  survivors,  without  power  to  sell  and 
convey  a  fee ;  and  that  if  he  should  undertake  so  to  do,  there  would  be 
difficulty  and  embarrassments  in  making  a  title,  by  which  the  value  of  the 
said  estate  would  be  depreciated,  unless  a  sale  thereof  was  made  under  a 
decree  of  some  competent  Court. 

And  the  plaintiffs,  insisting  that  their  rights  in  the  premises  are  clear 
and  undisputable,  admit  that  the  said  J.  A.  L.  may  reasonably  claim  the 
benefit  and  protection  of  a  decree  in  the  prembes  before  proceeding  to  sell 
the  said  estates;  and  insisting  that  his  right  to  sell  as  executor  is  indisputa- 
ble, inasmuch  as  the  power,  though  given  to  four,  was  directed  to  be  exer- 
cised by  their  survivor  or  whoever  should  administer  the  estate;  and 
also  that  he  is  duly  empowered  to  sell  as  trustee,  because  by  virtue  of  the 
duties  imposed  upon  him  as  trustee  he  necessarily  holds  an  estate  in  fee, 
yet  admit  that  it  would  be  for  the  interest  of  all  concerned,  and  might  pre- 
vent embarrassment  and  loss,  if  the  said  estates  were  sold  under  the  CHrder 
and  direction  of  this  honorable  Court. 

To  the  end,  therefore,  that  the  said  J.  A.  L.  may  be  ordered  to  render 
an  account  of  all  the  real  and  personal  estates  received  and  administered  by 
him,  and  of  the  application  thereof,  and  of  the  sums  of  money  received 
from  the  rents  of  said  real  estate  and  from  other  sources,  and  of  the  ex- 
penditure thereof,  and  of  how  much  of  the  income  thereof  belonging  to 
the  plainti£&  has  been  applied  to  the  payment  of  debts  and  legacies,  and 
that  he  may  set  forth  and  discover  whiat  estates  are  now  held  by  htm  as 
executor  or  trustee,  and  generally  may  make  answer  in  the  premises,  and 
may  especially  set  forth  what  was  the  value  of  the  several  parcels  of  real 
estate  owned  by  the  said  testator  at  the  time  of  his  decease,  and  at  what 
prices  the  same  could  now  be  sold,  and  whether  any  permanent  improve- 
ments have  been  made  thereon,  and  if  so,  of  what  nature,  and  to  what 
extent  and  cost;  and  that  he  may  be  ordered  to  sell  the  said  estates  directed 
to  be  sold  by  the  testator  or  such  other  estates  as  may  to  the  Court  seem 
desirable,  or  so  much  thereof  as  may  be  necessary  to  pay  all  debts  and 
legacies  remaining  unpaid,  together  with  such  sums  of  money  with  interest 
as  may  be  justly  due  to  the  plaintiffs  for  so  much  of  the  income  belonging 
to  them  as  has  been  applied  to  the  payment  of  debts  and  legacies,  or  ex- 
pended for  permanent  improvements,  and  he  may  set  forth  and  discover 
wliether  the  plaintiffs,  any  or  either  of  them,  ever  agreed  or  consented  that 
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all  of  the  said  debts  and  legacies  should  be  paid  out  of  the  said  rents,  with- 
out their  being  substituted  in  the  place  of  the  creditors,  or  to  waive  their 
rights  to  require  the  said  estates  to  be  sold  whenever  deemed  expedient ; 
and  that  the  plaintiffs  may  have  such  further  and  other  relief  in  the  prem- 
ises as  the  nature  of  the  case  may  require ;  and  that  such  order  and  decree 
may  be  passed  as  will  give  adequate  protection  to  the  said  J.  A.  L.,  and 
insure  a  good  title  to  any  purchaser. 
May  it  please  your  honors  4cc     [Pro^  subpoena.'] 

F.  C.  L.,  Solicitor  for  Flaintijt. 
[Amory  r.  Lowell,  1  Allen,  504.] 
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73.  Bill  by  administrtxtor'  to  have  certain  testamentary  papers  declared 
void  for  want  of  due  execution  and  authentication^  and  to  obtain  the 
property  of  the  deceased  from  the  person  in  whose  custody  it  was  left 
for  disposition  according  to  said  testamentary  papers^ 

To  the  Judges  of  the  Circuit  G>urt  of  the  United  States  within  and  for  the 
District  of  Massachusetts,  sitting  in  Equity : 

T.  C.  6.,  a  subject  of  Her  Britannic  Majesty,  and  now  her  Britannic 
Majesty's  consul  at  the  port  of  B.,  as  administrator  of  the  goods  and  estate 
of  the  late  Sir  J.  C.,  Baronet,  intestate,  brings  this  his  bill  against  W.  A., 
of  the  city  of  B.,  and  district  aforesaid,  merchant,  and  Jacob  H.  H.,  of  L., 
in  the  said  district,  and  his  wife,  Julia  H.  H.,  of  the  said  L.,  all  of  the  said 
defendants  being  citirens  of  the  Commonwealth  of  Massachusetts.  And 
thereupon  your  orator  complains  and  says,  that  Sir  J.  C.  died  at  the  city  of 
B.  on  or  about  the  8th  day  of  October,  A.  D.  1842,  and  that  your  orator 
on  the  22d  day  of  April,  A.  D.  1844,  was  duly  appointed  administrator  of 
the  estate  of  the  said  Sir  J.  C,  within  the  Commonwealth  aforesaid,  and 
has  given  bonds  according  to  law  for  the  faithful  performance  of  his  duties 
as  such.  That  on  or  about  the  2l8t  day  of  April,  A.  D.  1841,  the  said 
Sir  J.  C.  assigned  to  the  said  W.  A.  twenty  shares  in  the  Nashua  Manu- 
fticturing  Company,  and  at  the  same  time  received  from  the  said  W.  A. 
seven  thousand  dollars  as  an  advance  on  account  of  the  said  shares.  That 
OD  or  about  the  same  time  the  said  Sir  J.  C.  addressed  to  the  said  W.  A.  a 
letter  of  instructions  with  regard  to  the  said  shares,  which  was  duly  received 
by  the  said  W.  A.,  in  the  following  words :    [^Recite  contents  of  letter.'] 

That  on  or  about  the  14th  day  of  January,  A.  D.  1842,  the  said  Sir 
J.  C.  addressed  to  the  said  W.  A*  a  letter  which  was  duly  received  by  the 
said  W.  A.,  in  the  following  words :     \^Recite  contents  of  letter, "] 

That  the  said  letter  enclosed  the  two  following  letters :    [^Recite  contents 

of  letters,"] 

That  the  last  letter  was  sealed  and  indorsed  as  follows :  '^  W.  A.,  Esq.,  is 

172* 
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requested  to  take  charge  of  this  packet  in  his  safe  antil  he  either  sees  or 
hears  from  Sir  J.  C,  or  receives  authentic  intelligence  o^  his  death*  when 
Sir  J.  C.  begs  he  will  be  so  good  as  to  open  it  and  comply  with  the  request 
therein  contained.    Boston,  14th  February,  1842." 

That  at  some  time  after  the  death  of  the  said  Sir  J.  C,  the  said  W.  A. 
opened  the  said  letter  and  the  several  enclosures  therein.  And  your  orator 
further  says,  that  the  several  sums  of  money,  amounting  in  all  to  a  large 
sum,  to  wit,  three  thousand  dollars,  which  the  said  W.  A.  had  in  his  pos- 
session at  the  time  of  the  death  of  the  said  Sir  J.  C.  and  belonging  to  the 
said  Sir  J.  C.,  rightly  belong  to  your  orator  as  administrator  of  his  estate, 
and  that  the  said  W.  A.  is  justly  bound  to  pay  the  same  to  your  orator, 
with  interest  thereon  for  their  detention.  And  your  orator  well  hoped  that 
the  said  W.  A.  would  pay  the  same,  but  the  ei^id  W.  A.  pretends  that  he 
cannot  with  safety  pay  the  same,  on  account  of  certain  pretended  claims 
made  in  pursuance  of  the  letters  hereinbefore  recited  by  the  said  Jacob 
H.  H.  and  his  said  wife,  and  also  by  one  E.  J.,  of  Bologne,  near  London, 
in  the  Kingdom  of  Great  Britain  and  Ireland,  spinster,  a  person  out  of  the 
jurisdiction  of  the  Court,  and  on  this  account  alone  not  a  party  to  this  biQ, 
and  under  this  pretence,  though  oflen  requested,  the  said  W.  A.  refuses  to 
pay  the  same. 

To  the  end,  therefore,  that  the  said  W.  A.,  Jacob  H.  H.,  and  Julia  H.  H., 
and  also  E.  J.,  if  she  shall  come  within  the  jurisdiction  of  the  Court,  may 
respectively  full  and  perfect  answer  make  upon  their  respective  corporal 
oaths,  according  to  their  respective  knowledge,  information,  and  belief,  to 
all  and  singular  the  matters  and  charges  aforesaid,  and  that  as  fully  as  if 
the  same  were  here  repeated,  and  they  hereto  particularly  interrogated. 
And  that  the  said  W.  A.  may  set  forth  an  account  of  all  and  every  sum 
and  sums  of  money,  or  of  any  personal  estate  received  by  him,  or  by  any 
person  by  his  order,  from  the  said  Sir  J.  C,  and  how  the  same  have  re- 
spectively been  applied  or  disposed  of,  and  whether  any  and  what  part  of  the 
same  now  remains  unapplied  or  undisposed  of,  and  that,  upon  a  full  and  fair 
disclosure  of  the  several  matters  aforesaid,  the  said  W.  A.  may  be  decreed  to 
pay  to  your  orator  the  said  sum  of  three  thousand  dollars  with  interest  there- 
on, for  the  unjust  detention  thereof,  that  the  said  pretended  claims  of  the 
said  Jacob  H.  H.  and  wife,  and  of  the  said  E.  J.,  may  be  decreed  to  be 
without  force  and  virtue;  and  that  your  orator  may  have  such  further  relief 
in  the  premises  as  the  nature  of  the  case  may  require,  and  as  may  be 
agreeable  to  equity  and  good  conscience.     May  it  please  your  honors  <&c 

T.  C.  G. 

[^Pray  subpasna  against  W.  A,^J.  H,  H.  and 

wifcy  and  E.  t/!,  "  if  she  shall  come  within  the 
jurisdiction  of  the  Court  "'\ 
G.  S.  H.,  Solicitor. 

[Grattan  v.  Appleton,  3  Story  C.  C.  755.] 
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Section  XXIL 

Bills  for  Partition} 

74.  Bill  by  coheiresses  and  their  husbands  for  a  partition  of  freehold 

estates. 
To&c. 

Humbly  complaining,  show  unto  your  honors  your  orators  and  oratrixes, 

T.  K.,  of  Ac.,  and  C,  his  wife,  L.  G.,  of ^  and  M.,  his  wife,  and  J.  V., 

of  &C.,  widow,  that  W.  S.,  of  &<%,  deceased,  the  late  father  of  your  oratrixes, 
C.  K.,  M.  G.,  and  J.  Y.,  and  also  G.  £.  F.,  wife  of  R.  F.,  of  &c,  the  de- 
fendants hereinafter  named,  was  in  his  lifetime,  and  at  the  time  of  his 
death,  seized  in  fee  simple  or  of  some  other  good  estate  of  inheritance  to 
him  and  his  heirs,  of  and  in  all  that  messuage  or  dwelling-house  &c,  and 
also  of  and  in  all  that  other  messuage  &c. ;  all  which  said  messuages, 
lands,  and  premises  are  situate,  lying  and  being  in  &c.,  and  being  so  seized, 
he,  the  said  W.  S.,  did  many  years  since  depart  this  life,  intestate,  leaving 
M.  S.,  his  wife,  and  your  oratrixes  and  their  sister  £.  F.,  his  four  daughters 
and  only  children  and  coheiresses  him  surviving ;  and  upon  his  death  the 
said  messuages  &c.  and  premises  descended  upon  and  came  to  your  ora- 
trixes and  the  said  £.  F.,  as  such  coheiresses,  subject  only  to  the  dower  of 
their  said  mother,  M.  S.  And  your  orators  and  oratrixes  further  show 
unto  your  honors,  that  the  said  M.  S.,  the  widow  and  relict  of  the  said  W.  S., 

departed  this  life  some  time  in  or  about  the  month  of ,  whereupon 

your  orators  and  oratrixes,  T.  K.  and  C.  his  wife,  and  L.  G.  and  M.,  his 
wife,  in  right  of  your  oratrixes,  C.  and  M.,  and  also  your  oratrix  J.  V.  and 
the  said  R.  F.,  and  £.,  his  wife,  in  right  of  the  said'  £.,  have  ever  since 
been,  and  now  are,  severally  seized  in  fee  of  and  in  the  said  messuages 
&&,  and  premises  in  four  equal  undivided  parts  or  shares  as  tenants  in 
coparcenary.  And  your  orators  and  oratrixes  further  show,  that  they  have 
frequently  applied  unto  and  requested  the  said  R.  F.,  and  E.,  his  wife,  to 
join  and  concur  with  your  orators  and  oratrixes  in  making  a  fair,  just,  and 
equal  partition  of  the  said  premises  between  them,  in  order  that  their  re- 
spective shares  and  proportions  thereof  may  be  allotted,  held,  and  enjoyed 
in  severalty.  And  your  onitors  and  oratrixes  well  hoped  that  the  baid 
R.  F.,  and  £.  his  wife,  would  have  complied  with  such  their  reasonable 
requests,  as  in  justice  and  equity  they  ought  to  have  done.  But  now  bo 
IT  18,  Ac,  &c,  they,  the  said  defendants,  absolutely  refuse  to  comply  with 
such  your  orators'  and  oratrixes'  reasonable  requests  as  aforesaid,  pretend- 
ing that  your  orators  and  oratrixes  and  the  said  defendants  have  ever  since 

^  A  petition  for  partition  is  in  the  natare  of  a  bill  in  equity.   Nesmith  v.  Dinsmore,  17 
N.  Hamp.  515. 
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the  death  of  the  said  W.  S.  and  M.  S.  respectiyely,  their  said  father  and 
mother,  deceased,  constantly  and  regularly  divided  the  yearly  rents  and 
profits  of  all  the  said  messuages  &c.  and  premises  equally  between  them, 
and  that  it  will  not  be  to  the  benefit  or  advantage  of  either  of  them  to 
make  an  actual  partition  thereof.  Whereas  your  orators  and  oratrixes 
charge,  and  so  the  truth  is,  that  a  fair,  just,  and  equal  partition  of  the  said 
premises  will  tend  greatly  to  the  benefit  and  advantage  of  your  orators 
and  oratrixes  and  the  said  defendants,  but  they,  the  said  defendants,  under 
divers  frivolous  pretences,  absolutely  refuse  to  join  or  concur  with  your 
orators  and  oratrixes  therein.     All  which  actings,  ^cc 

And  that  a  commission  of  partition  may  be  issued  out  of  and  under  the 
seal  of  this  honorable  Court,  and  directed  to  certain  commissioners  therein 
named,  to  divide  and  allot  the  said  messuages  &x^  and  premises  in  equal 
fourth  parts  or  shares ;  and  that  one  full  and  equal  fourth  part  or  share 
may  be  allotted  and  conveyed  unto  your  orator  and  oratrix,  T.  K.,  and  GL, 
his  wife,  and  the  heirs  and  assigns  of  your  oratrix,  C.  K. ;  that  one  other 
full  and  equal  fourth  part  or  share  may  be  allotted  and  conveyed  unto 
your  orator  and  oratrix  L.  G.,  and  M.,  his  wife,  and  the  heirs  and  assigns 
of  your  oratrix,  M.  G. ;  and  that  one  other  full  and  equal  fourth  part  or 
share  may  be  allotted  and  conveyed  unto  your  oratrix  J.  Y.,  her  heirs  and 
assigns ;  and  that  your  orators  and  oratrixes,  T.  K.,  and  C,  his  wife,  L.  G., 
and  M.,  his  wife,  and  J.  Y.,  may  severally  hold  and  enjoy  their  respective 
allotments  of  the  said  premises  according  to  the  natures  thereof  in  sever- 
alty ;  and  that  all  proper  and  necessary  conveyances  and  assurances  may 
be  executed  for  carrying  such  partition  into  effect  ice.    May  it  please,  &c. 


Section  XXIIL 

Bilb  for  the  Appointment  of  New  Trustees. 

76.  Bill  to  remove  trustees^  one  refusing  to  act  and  the  other  a  prisoner  for 
debt,  having  applied  part  of  the  trust  moneys  to  his  own  use.  Prayer 
for  an  account^  and  for  an  injunction  to  restrain  Uiem  from  any  fur- 
ther  interference,  —  also  for  a  reference  to  a  master  to  appoint  new 
trustees,  and  for  a  receiver. 

Humbly  complaining,  show  unto  your  honors  your  orator  and  your  om- 
trixes,  J.  E.,  of  Sec,  and  S.,  his  wife,  and  S.  E.,  the  younger,  spinster,  the 
daughter  and  only  child  of  your  orator  and  oratrix,  J.  E.,  and  S.,  his  wife, 

that  by  indenture  bearing  date ,  and  made  between  your  orator  and 

oratrix,  J.  £.,  and  S.,  his  wife  of  the  one  part,  and  N.  B.,  of  Acj  and 
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R.  P.,  late  of  &C-,  but  now  a  prisoner  in  the  jail  of ,  the  defend- 
ants hereinafter  named,  of  the  other  part,  after  reciting  that  &c.,  [stating 
the  tndenturey']  as  by  the  said  will  to  which  jonr  orator  and  oratrixes 
craye  leave  to  refer  when  produced  will  appear.  And  jour  orator  and 
oratrixes  further  show  unto  your  honors,  that  the  said  R.  P.  has  princi- 
pally acted  in  the  trusts  of  the  said  indenture,  and  has,  by  virtue  thereof, 
from  time  to  time  received  considerable  sums  of  money  and  other  effects, 
but  the  said  R.  P.  has  applied  only  a  small  part  thereof  upon  the 
trusts  of  the  said  indenture,  and  has  applied  and  converted  the  residue 
thereof  to  his  own  use,  and  in  particular  the  said  R.  P.  has  within  a  few 
months  past  received  a  considerable  sum  from  the  estate  and  effects  of  the 
said  C.  E.,  the  whole  of  which  he  has  applied  to  his  own  use.  And  your 
orator  and  oratrixes  further  show  that  they  have  by  themselves  and  their 
agents  repeatedly  applied  to  the  said  R  P.  and  N.  B.  for  an  account  of  the 
said  trust  property  received  and  possessed  by  them,  and  of  their  applica- 
tion thereof.  And  your  orator  and  oratrixes  well  hoped  that  the  said 
defendants  would  have  complied  with  such  their  reasonable  requests,  as  in 
justice  and  equity  they  ought  to  have  done.  But  now  so  it  is  &c.  And 
tlie  said  defendants  pretend  that  the  trust  property  and  effects  possessed 
and  received  by  them  were  to  an  inconsiderable  amount,  &nd  that  they 
have  duly  applied  the  same  upon  the  trusts  of  the  aforesaid  indenture. 
Whereas  your  orator  and  oratrixes  charge  the  contrary  of  such  pretences  to 
be  the  truth,  and  that  so  it  would  appear  if  the  said  defendants  would  set 
forth,  as  they  ought  to  do,  a  full  and  true  account  of  all  and  every  the  said 
trust  property  and  effects  which  they  have  respectively  possessed  and  re- 
ceived, and  of  their  application  thereof.  And  your  orator  and  oratrixes 
charge  that  the  said  R.  P.  threatens  and  intends  to  use  other  parts  of  the 
said  trust  property,  and  to  apply  the  same  to  his  own  use,  unless  he  is 
restrained  therefrom  by  the  injunction  of  this  honorable  Court.  And  your 
orator  and  oratrixes  further  charge  that  he,  as  well  as  the  said  N.  B.,  ought 
to  be  removed  from  being  trustees  under  the  said  indenture,  and  that  some 
other  persons  ought  to  be  appointed  by  this  honorable  Court  as  such  trustees 
in  their  place  and  stead,  and  that  in  the  mean  time  some  proper  person  ought 
to  be  appointed  to  receive  and  collect  the  said  trust  property.  All  which 
actings  &c. 

And  that  the  said  defendants  may  answer  the  premises,  and  that  an 
account  may  be  taken  of  all  and  every  the  said  trust  property  and  effects 
which  have,  or  but  for  the  wilful  default  or  neglect  of  the  said  defendants 
might  have  been  received  by  them  or  either  of  them,  or  by  any  other  per- 
son or  persons  by  their  or  either  of  their  order,  or  to  their  or  either  of 
their  use*;  and  also  an  account  of  their  application  thereof;  and  that  the 
said  defendants  may  respectively  be  decreed  to  pay  what  shall  appear  to 
be  due  from  them  on  such  account ;  and  that  the  said  defendants  may  be 
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remoTed  from  being  tnistees  under  the  eaid  indentnre,  and  that  it  maj  be 
referred  to  one  of  the  masters  of  this  honorable  Court  to  appoint  two  other 
persons  to  be  the  trustees  under  the  said  indenture  in  their  pkce  and  stead, 
and  that  in  the  mean  time  some  proper  person  may  be  appointed  to  receive 
and  collect  the  said  trust  estate  and  effects,  and  that  the  said  defendants  maj 
be  restrained  by  the  order  and  injunction  of  this  honorable  Court  from  anj 
further  interference  therein.    [^And  for  further  relief]     May  it  please,  &c 


76.  BiU  for  the  appointment  of  a  new  trustee  under  a  marriage  eetdementy 
in  the  room  of  one  desirous  to  be  discharged,  there  being  no  such  power 
therein  contained} 

Humbly  complaining,  show  unto  your  honors  your  orators  and  oratrixes, 
J.  M.  P.,  of  &c,  and  E.,  his  wife,  and  A.  P.  and  C.  P.,  infants  under  the 
age  of  twenty-one  years,  by  the  said  J.  M.  P.,  their  father  and  next  friend, 
and  S.  N.  M.,  of  <&c.,  \the  other  trustees  under  the  setdemicnt^']  that  by  cer- 
tain indentures  of  lease  and  release  bearing  date  respectively  &c.,  the 
release  being  of  three  parts,  and  made  or  expressed  to  be  made  between, 
ice  [stating  the  indenture  of  release"].  But  the  said  indenture  of  release 
contained  no  power  or  authority  to  appoint  a  new  trustee  in  the  place  or 
stead  of  either  of  the  said  trustees  therein  named,  who  should  decline  to 
act  in  the  said  trusts,  or  be  desirous  to  be  removed  therefrom ;  as  in  and 
by  the  said  indentures  &c.  And  your  orators  and  oratrixes  further  show 
unto  your  honors,  that  the  said  intended  marriage  was  soon  afterwards  had 
and  solemnized  between  your  orator  J.  M.  P.,  and  your  oratrix  £.  P. ; 
and  that  your  orator  and  oratrix,  A.  P.  and  C.  P.,  are  the  only  children  of 
the  said  marriage.  And  your  orators  and  oratrixes  further  show,  that  the 
said  defendant,  I.  P.  L.,  declines  to  act  in  the  trusts  of  the  said  indenture, 
and  is  desirous  to  be  discharged  therefrom,  but  by  reason  that  no  power  is 
reserved  in  the  said  indenture  for  the  appointment  of  a  new  trustee,  your 
orators  and  oratrixes  are  advised  that  he  cannot  be  discharged  from  such 
trusts,  nor  any  new  trustee  appointed  without  the  aid  of  this  honorable 
Court  To  the  end,  therefore,  that  the  said  defendant  I.  P.  L.  may  upon 
his  corporal  oath,  &c. 

And  that  the  said  defendants  may  answer  the  premises,  and  that  it  may 
be  referred  to  one  of  the  masters  of  this  honorable  Court  to  appoint  a  new 

^  See  Bowditch  v.  Banaelos,  1  Gray,  220.  Where  no  trustees  were  named  in  a  will, 
in  which  was  a  bequest  of  a  certain  sam  to  "•  the  Universalist  Eeligioas  DenominatioB 
in  the  county  of  Berkshire,  as  a  permanent  fuod,  (be  use  to  be  applied  annually  for  the 
support  of  that  denomination/'  it  was  held  that  a  Court  of  Equity  would  appoint  trus- 
tees to  execute  the  trust,  on  a  bill  filed  by  the  org;anized  Universalist  societies  of  the 
county.  First  Universalist  Society  in  North  Adams  and  others  v.  William  Fitdi  and 
another,  Administrators,  8  Gray,  421. 
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trustee  under  the  said  marriage  settlement,  in  the  place  and  stead  of  the 
said  defendant;  and  that  the  said  defendant  maj  be  directed  to  join  in 
such  instrument  or  instruments  as  maj  be  necessary  for  oonvejing  or  re- 
leasing the  said  trust  premises  to  jour  orator  S.  N.  M.,  and  such  new 
trustee  upon  the  trust  of  the  said  settlement ;  and  that  thereupon  the  said 
defendant  may  be  discharged  from  the  trusts  of  the  said  indenture.  [^And 
far  Jttrther  relief. "]    May  it  please,  &c* 


77.  PeUHon  for  diteharffe  at  tnuteef  and  trcmsfer  of  trust  property  to  new 

trustee. 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court : 

Respectfully  show  the  petition  of  J.  I.  B.,  of  B.,  in  the  county  of  S^ 
Esquire,  that  by  force  of  an  indenture  recorded  with  Suffolk  deeds  in  Lib. 
627,  fol.  291,  he  was  substituted  in  the  place  and  stead  of  E.  A.  B.,  Esquire, 
to  be  trustee  under  two  certain  indentures  made  by  M.  A.  T.,  of  said  B., 
single  woman,  and  recorded  respectively  with  Suffolk  deeds  in  Lib.  574,  fol. 
229,  and  Lib.  618,  fol.  186 ;  that  as  such  trustee  he  holds  certain  real  estate 
in  said  B.,  and  also  certain  personal  property  upon  the  trusts  set  forth  in 
said  two  original  indentures,  all  which  said  indentures  are  herewith  sub- 
mitted to  the  Court,  that  after  making  said  two  original  indentures,  said  M. 
A.  T.  intermarried  with  and  is  now  wife  of  C.  M.  de  los  S.  B.,  Secretary 
of  Legation  to  her  Catholic  Miyesty  the  Queen  of  Spain,  and  now  resident 
at  W.,  in  the  District  of  C. ;  that  there  is  no  person,  to  the  knowledge  of 
the  petitioner,  interested  in  said  trust  property  and  estate,  except  said  C. 
M.  de  los  S.  B.  and  M.  A.,  his  wife ;  that,  in  the  event  of  the  death  of  said 
M.  A.,  without  children,  and  without  having  exercised  the  power  of  appoint- 
ment given  her  by  said  indenture,  her  collateral  relations,  who  would  then 
be  her  heirs-at-law,  may  become  interested  therein  ;  that  she  has  now  living 
a  mother  and  three  sisters,  viz.,  M.  M.  B.,  wife  of  E.  A.  B.,  aforesaid,  now 
residing  in  said  B. ;  A.  T.,  single  woman,  a  member  of  the  family  of  said 
E.  A.  B,  and  also  residing  in  said  B. ;  E.  F.  R.,  wife  of  H.  G.  R.,  junior, 
of  B.,  in  the  State  of  M. ;  and  E.  T.  R.,  being  now  commorant  at  said  B., 
in  the  family  of  said  E.  A.  B. ;  and  M.  S.  P.,  a  minor,  wife  of  R.  T.  P., 
Esquire,  both  now  absent  in  Europe,  said  R.  T.  P.  having  been  late  a  resi- 
dent in  said  B.  ;>that  said  M.  A.  has  requested  the  petitioner  to  transfer 
said  trust  property  and  estates  to  a  new  trustee,  and  he  is  desirous  so 
to  do. 

Wherefore  the  petitioner  prays  the  honorable  Court  that  due  notice  may 
be<ordered  to  all  persons,  and  that  he  may  be  discharged  from  said  trust, 
and  that  such  order  and  decree  may  be  passed  as  to  the  appointment  of  a 
new  trustee,  either  with  or  without  bonds  for  the  faithful  performance  of 
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said  trast,  and  as  to  the  oonvejance  and  transfer  of  said  trust  property  and 
estates  as  to  the  Court  may  seem  just  and  equitable,  to  the  end  that 
the  petitioner,  coropljing  with  and  fulfilling  said  order  and  decree  on  his 
part,  may  be  as  fully  and  effectually  released  and  discharged  from  all  lia- 
bility in  the  premises  as  if  he  had  never  assumed  said  trust.     And  as  in 

duty  bound  will  ever  pray. 

J  I.  B. 
B.,  April  13th,  1852. 

[Bowditch  V.  Banuelos,  1  Gray,  220.] 


Section  XXIV. 


BiUi  hy  Vhdertpriters  %n  Respect  of  Frauds  prctctued  upon  them  in  the 

Insurance  of  Ships, 

78.  BiU  hy  underwriters  for  a  fraud  practised  upon  them  in  the  represent 
tation  of  the  voyage.  Prayer  for  an  injunction  to  restrain  the  defend" 
ants  from  proceeding  at  laWy  and  for  a  commission  to  examine  wit" 
nesses  abroad. 

States  that  W.  W.,  of  &c.,  alone  or  jointly  with  some  other  persons,  was 
or  were,  or  pretended  to  be,  before  and  at  the  time  of  making  the  insoranoe 

aftermentioned,  owner  or  owners  of  a  certain  ship  or  vessel  called ^ 

and  they,  or  one  of  them,  particularly  the  said  W.  W.  or  I.  B.  and  T.  6-, 

of  the  city  of ^  insurance  brokers  and  copartners,  as  agents  for  and  in 

behalf  of  the  owners  or  owner  of  the  said  ship,  on  or  about ^  caused 

a  policy  of  insurance  to  be  opened  at  the  city  of ,  on  the  said  ship 

and  her  cargo,  against  the  danger  of  the  sea  and  capture  of  any  for- 
eign enemy,  on  a  voyage  to  be  performed  by  the  said  ship  from  the  port  of 

■      to ,  and  which  voyage,  it  was  upon  such  occasion  pretended,  that 

the  said  ship  was  immediately  to  make,  and  such  insurance  was  accordingly 

effected  at  the  city  of ,  on  or  about  &c.,  and  amongst  other  persons 

who  underwrote  or  subscribed  the  said  policy,  plaintiffs  respectively  under- 
wrote the  same  for  the  sum  of  $ each  at  or  afler  the  premium  of 

per  cent  to  return  —  per  cent  for  having  departed  with  the  W.  I. 

convoy  if  arrived,  i.  e.  plaintiff  I.  R.  the  sum  of  $ upon  the  said  ship^ 

which  was  valued  in  the  said  policy  at  $ ,  and  the  rest  of  the  plaintiffs 

the  like  sum  of  $ each,  upon  the  cargo  on  board  the  said  ship ;  as  in 

and  by  the  &c. 

That  notwithstanding  the  representations  made  to  the  plaintiffs  at  the 
time  of  making  the  aforesaid  insurance,  with  regard  to  the  port  of  the  said 
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ship's  destination,  the  voyage  really  intended  to  be  made  by  her  was  not 

from  the  port  of ,  as  mentioned  and  expressed  in  the  said  policy,  but 

from  the  port  of to  —  or  some  other  port  in ^  or  to  some  other 

different  port  or  place  than .    And  the  plaintiffs  having  been  deceived 

and  imposed  upon  by  such  untrue  representations  of  the  said  ship's  intended 
voyage,  the  said  insurance  was  fraudulent,  and  therefore  the  said  insurance 
was  null  and  void. 

That  the  said  ship  afterwards  sailed  from  the  port  of ,  with  some 

other  ships  which  were  to  proceed  under  convoy  for ;  but  the  said 

ship soon  after  quitted  the  said  fleet  and  convoy,  and  deviated  from 

her  regular  course  or  track  of  such  a  voyage,  and  proceeded  to  some  other 
port  or  place  not  specified  or  mentioned  in  the  said  policy  of  insurance, 

particularly  to  the  port  of ,  or  some  other  port  or  place  in ,  where 

the  said  ship  and  her  cargo  were  sold  for  a  large  sum  of  money  in  the 
whole,  and  which  was  afterwards  received  by  the  said  W.  W.  and  the  other 
joint  owners  of  the  ship  or  some  or  one  of  them.  • 

That  the  plaintiffs  well  hoped,  under  the  circumstances  aforesaid,  they 
should  not  have  been  called  upon  for  payment  of  any  sums  of  money  what* 
soever  on  account  of  their  having  subscribed  or  underwrote  the  aforesaid 
policy  of  insurance. 

But  the  defendants  pretend  that  the  insurance  was  not  made  fraudulently 
or  unfairly,  and  that  the  plaintiffs  were  not  in  any  manner  imposed  upon 
therein,  and  that  the  voyage  actually  intended  to  be  made  by  the  said  ship 

was  the  voyage  particularly  mentioned  and  specified  in  the  said  policy, 

viz.  from  the  port  of to ,  and  that  she  never  made  any  deviation 

therefrom.  And  they  also  sometimes  pretend  that  the  said  ship  was  lost 
or  foundered  at  sea  in  the  regular  course  or  track  of  the  said  voyage.  And 
at  other  times  they  give  out  that  the  said  ship  was  in  the  course  of  her 
voyage  captured  as  lawful  prize,  and  that  for  some  or  one  of  such  reasons 
the  plaintiffs  and  the  several  other  underwriters  on  said  policy  became 
liable  to  pay  the  several  sums  insured  or  underwrote  by  them  respectivdiy 
on  the  aforesaid  policy. 

The  plaintiffs  charge  the  contrary,  and  that  the  plaintiffs  were  deceived 
and  imported  upon  in  manner  aforesaid  respecting  the  port  or  place  of  the  said 
ship's  de.-'tination,  for  that  the  said  ship  was  at  the  time,  and  upon  the  occa> 

aions  afore.^aid,  destined  or  intended  for  a  voyage  to or  some  other 

port  in ,  or  some  other  port  or  place  in .    And  the  plaintiffa 

charge  that  the  said  ship,  in  the  course  of  the  said  pretended  voyage^ 
separated  from  the  rest  of  the   ships    or   fleet,  and  made  a  deviatioa 

and  proceeded  or  sailed  for  the  port  of ,  or  some  other  port  or  place  in 

,  or  to  some  other  port  or  place  different  fixnn  the  port  or  destination 

mentioned  in  the  said  policy,  where  the  captain  or  some  other  persons  or 
person  on  board  sold  and  disposed  of  the  said  ship  and  cargo  as  heretabe- 

VOL.  III.  173 
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fore  mentioned,  and  that  divers  remittances  were  afterwards  made  to ^ 

on  account  of  such  sales  or  the  produce  thereof,  to  the  said  confederates 
the  owners  or  some  or  one  of  tliem,  such  fraudulent  insurance  as  aforesaid 
having  been  previously  made  thereon,  pursuant  to  and  in  consequence  of 
some  plan  or  scheme  concerted  or  contrived  between  the  said  confederates 

or  some  or  one  of  them  and  the  said ,  the  captain,  or  to  which  they, 

some  or  one  of  them,  were  or  was  privy,  and  that  it  was  never  meant, 
intended,  or  understood  by  and  between  the  said  confederates  or  any  of 
them,  that  said  ship  should  perform  the  voyage  specified  or  mentioned  ia 

the  aforesaid  policy  of  insurance  or  proceed  to .     And  the  plaintiffs 

moreover  charge  that  the  said  ship  was  not  lost,  captured,  or  taken  by  the 
enemy,  or  however,  not  in  the  regular  course  or  track  of  a  voyage  from 
to ,  as  mentioned  in  the  said  policy  of  insurance.  And  as  evi- 
dence thereof  plaintiffs  charge  that  the  said  captain  or  any  other  person 
never  made  any  protest  of  the  loss  or  capture  of  the  said  ship  as  is  usual 
or  custpmary  in  such  cases,  and  which  would  have  been  made  if  the  said 
ship  had  actually  been  lost  or  captured,  nor  was  the  said  ship  ever  con- 
demned, or  any  sentence  of  condemnation  passed  upon  her  as  lawful  prize. 
And  as  a  further  evidence  of  the  aforesaid  deception  and  imposition,  plain- 
tiffs charge  that  the  aforesaid  confederates  [the  insurance  brokers],  or  some 
persons  by  their  orders  or  directions,  or  with  their  privity  or  consent,  some 

time  in  or  about  the  month  of ,  wrote  and  sent  a  letter  to  their  agent 

or  correspondent  at ,  employed  by  them  to  effect  the  aforesaid  insur- 
ance, directing  him  to  apply  to  the  plaintiffs  or  some  other  of  the  under- 
writers on  the  said  policy,  and  to  offer  to  cancel  the  said  policy  upon  the 
repayment  of  the  premiums ;  and  such  a  proposition  and  offer  was  also 
made  by  the  direction  or  with  the  knowledge  of  the  said  confederates  [the 
owners'],  and  in  consequence  of  their  knowledge,  conviction,  and  belief,  that 
the  said  insurance  was  fraudulently  and  unfairly  made  on  the  part  of  the 
said  confederates  [the  owners],  and  that  the  underwriters  on  the  said  policy 
were  deceived  or  imposed  upon  respecting  the  port  of  her  destination,  and 
that  the  said  ship  was  not  actually  lost  or  captured,  and  that  for  such  or 
some  other  reasons  the  said  policy  was  null  and  void,  and  that  the  said  con- 
federates [the  owners]  have  no  just  claim  or  demand  upon  the  underwriters 
in  respect  of  the  sums  insured  or  underwrote  thereon.  And  plaintiffs  also 
charge  that  divers  letters  or  notes  have  been  written  by  and  sent  to,  or 
received  by  or  passed  between  the  said  defendants  or  some  or  one  of  them, 
and  their  correspondents  or  agents  at ,  or  the  persons  or  person  em- 
ployed by  them  the  said  confederates,  or  some  or  one  of  them,  in  or  about 

the  making  the  aforesaid  insurance,  and  the  said ,  the  captain  of  the 

said  ship,  or  some  or  one  of  them  relating  to  or  in  some  manner  concern- 
ing the  several  matters  and  things  hereinbefore  mentioned  and  inquired  afler, 
particularly  the  making  of  the  aforesaid  insurance,  and  the  fraud  or  decep- 
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tion  practised  or  intended  to  be  practised  upon  the  plaintifis  and  the  under- 
writers of  said  policy,  and  which  said  letters  or  notes,  or  some  copies, 
abstracts,  or  extracts  thereof,  or  of  some  or  one  of  them,  together  with 
divers  other  papers,  memorandums,  or  other  writings  relating  to  the  matters 
aforesaid,  are  now,  or  lately  were,  in  the  custody,  possession,  or  power  of 
them,  the  said  confederates,  or  some  or  one  of  them.  And  the  plaintiffs 
also  charge  that  the  truth  of  the  several  matters  and  things  hereinbefore 
charged  and  set  forth,  and  particularly  that  the  plaintiffs  were  deceived  or 
imposed  upon  in  the  making  of  the  aforesaid  insurance,  and  that  the 
said  ship  was  not  lost  or  captured,  and  that  the  said  confederates 
[the  aumers^  of  the  said  ship  have  no  just  or  fair  demand  upon  the 
plaintiffs  by  virtue  of,  or  under  the  aforesaid  policy,  would  appear  in 
and  by  the  said  letters  and  papers,  in  case  the  said  confederates  would 
produce  the  same,  but  which  they  refuse  to  do,  although  they  have  been 
frequently  applied  unto  for  that  purpose  ;  and  under  such  or  the  like  pre- 
tences as  aforesaid,  or  some  others  equally  unjust  or  unreasonable,  the  said 
confederates  insist  on  the  contrary,  and  the  said  confederate  W.  W.  has 

also  lately  commenced  separate  actions  at  law  against  the  plaintiffs  in 

Court ,  to  recover  the  sums  respectively  underwrote  by  them  on  the 

said  policy,  and  he  threatens  to  proceed  to  judgment  and  execution  thereon, 
well  knowing  that  the  plaintiffs  are  not  able  to  make  a  good  defence  at  law 
in  the  said  actions,  without  a  full  disclosure  and  discovery  of  the  several 
matters  aforesaid,  and  without  the  benefit  of  the  testimony  of  their  wit- 
nesses who  reside  at and and  other  parts  of ,  and  also  in 

other  parts  and  places  abroad,  and  who  could  prove  the  truth  of  the  several 
matters  and  things  hereinbefore  charged  and  inquired  after.  And  the  said 
confederates  refuse  to  discover  to  the  plaintiffs  the  names  or  places  of 
abode  of  the  other  persons,  whom  they  sometimes  allege  to  be  joint  owners 
with  them  of  the  said  ship.  All  which  actings  ice  To  the  end,  there- 
fore &c 

And  that  the  plaintiffs  may  have  a  full  disclosure  and  discovery  of  the 
several  matters  and  things  aforesaid,  and  that  the  said  defendant  W.  W. 
may  be  restrained,  by  the  injunction  of  this  honorable  Court,  from  proceed- 
ing in  the  said  actions  already  commenced  by  him,  and  that  he  and  all  the 
said  other  defendants  may  in  like  manner  be  restrained  from  commencing 
or  prosecuting  any  other  actions  or  action,  or  in  any  other  manner  proceed- 
ing at  law  against  the  plaintiffs  or  any  of  them  touching  the  several  matters 
and  things  aforesaid ;  and  that  the  plaintiffs  may  have  one  or  more  com- 
mission or  commissions  issuing  out  of  and  under  the  seal  of  this  honorable 

Court,  for  the  examination  of  their  witnesses  at and ^  and  other 

parts  of ,  or  any  other  parts  or  places  abroad  as  there  may  be  occasion. 

[And  for  further  relief]     May  it  please  &c. 
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Section  XXV. 
To  restrain  Waste, 

79.  To  restrain  waste  hy  persons  having  limited  interests  in  property. 

Tour  orator  A.  B.,  of  &c.  That  jour  orator  before  and  at  the  time  <|f 
making  the  indenture  hereinafter  mentioned  was  seized  in  his  demesne  as 
of  fee,  of  and  in  certain  tenements,  with  the  appurtenances,  situate  at  L^ 
in  the  county  of  N.,  hereinafter  particularly  described;  and  being  so  seized, 

by  a  certain  indenture  bearing  date  the  —  day  of  — ,  in  the  year , 

and  made  between  your  orator  of  the  one  part,  and  C.  D.,  of  &c.  (the  defend- 
ant hereinafter  named,)  of  the  other  part,  your  orator  did  demise,  lease,  set^ 
and  to  farm  let,  unto  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, all  &C. 

To  hold  the  same,  with  the  appurtenances,  unto  the  said  C.  D.,  his 

executors,  administrators,  and  assigns,  from  the  day  of ,  then 

last  past,  for  the  term  of years  thence  next  ensuing,  at  the  yearly 

rent  of  $ ;  and  the  said  C.  D.  did  thereby  for  himself,  his  executors, 

administrators,  and  assigns,  covenant,  promise,  and  agree  with  your  orator, 
his  heirs  and  assigns,  that  he,  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  would  during  the  said  term  keep  the  said  premises  in  good  re- 
pair, and  manage  and  cultivate  the  said  farm  and  lands  in  a  proper  hus- 
bandlike manner,  according  to  the  custom  of  the  country  as  by  the  said 
indenture  of  lease,  reference  being  thereunto  had,  will  more  fully  appear. 
And  your  orator  further  showeth  unto  your  honors,  that  the  said  C.  D., 
under  and  by  virtue  of  the  said  indenture,  entered  upon  the  said  demised 
premises,  with  the  appurtenances,  and  became,  and  was  possessed  thereof 
for  the  said  term,  so  to  him  granted  thereof  by  your  orator  as  aforesaid. 
And  your  orator  further  showeth  unto  your  honors,  that  at  the  time  the 
said  C.  D.  entered  upon  the  said  premises,  the  same  were  in  good  repair 
and  condition,  and  your  orator  hoped  the  said  C.  D.  would  so  have  kept 
the  same,  and  have  cultivated  the  said  lands  in  a  proper  and  husbandlike 
manner,  according  to  the  custom  of  the  country,  and  that  such  part  of  the 
said  premises  as  consisted  of  ancient  meadow  or  pasture  ground  would 
have  remained  so,  and  not  have  been  ploughed  up,  and  converted  into 
tillage ;  and  that  no  waste  would  have  been  committed  on  the  said  premises. 
But  now  so  it  is,  may  it  please  your  honors,  the  said  C.  D.,  combining  &c. 
pretends,  that  the  said  premises  now  are  in  as  good  repair  as  when  be 
entered  in  or  to  the  same,  and  that  he  has  cultivated  the  said  farm  and 
lands  in  a  proper  and  husbandlike  manner,  and  that  no  waste  has  been 
committed  by  him  thereon. 

Whei^eas  your  orator  charges,  that  the  said  premises  and  the  buildings. 
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outhouses,  gates,  stiles,  rails,  and  fences  were  in  a  good  and  perfect  state 
and  condition  when  the  said  C  D.  entered  upon  the  said  premises,  but 
now  are  very  ruinous  and  bad,  and  the  land  yery  much  deteriorated,  from 
the  wilful  mismanagement  and  improper  cultivation  thereof  by  the  said  C. 

D^  who  has  ploughed  up  certain  fields  called ^  containing  respectively 

acres,  and  has  otherwise  committed  great  spoil,  waste,  and  destruction 

in,  upon,  and  about  the  said  premises;  and  your  orator  further  charges, 
that  the  said  C.  D.  ought  to  put  the  said  premises  into  the  same  condition 
they  were  in  when  he  entered  thereon,  and  to  make  your  orator  a  reason- 
able compensation  for  the  waste  and  damage  done  or  occurred  thereto ;  and 
that  the  said  C.  D.  ought  to  be  restrained,  by  the  order  and  injunction  of 
this  honorable  Court,  from  ploughing  up  the  remaining  pasture  fields,  part  of 

the  said  demised  premises,  and  particularly  the  fields  called and , 

and  containing  respectively acres,  which  he  threatens  to  do,  and  also 

restrained  from  committing  any  further  or  other  waste,  spoil,  or  destruction, 
in  and  about  or  to  the  said  estate  and  premises,  or  any  part  thereof.  All 
which  actings,  &c. 

And  that  the  said  C.  D.  may  be  compelled  by  the  decree  of  this  honora- 
ble Court  to  put  the  said  premises  into  such  repair  and  condition,  in  every 
respect,  as  far  as  circumstances  will  permit,  as  the  same  were  in  when  he 
entered  upon  the  same,  under  and  by  virtue  of  such  demise  as  aforesaid  ; 
and  may  also  be  decreed  to  make  a  reasonable  compensation  to  your  orator 
for  all  waste  done,  committed,  or  suffered  by  him  on  the  said  premises,  and 
all  damage  occasioned  thereto  by  his  mismanagement  or  neglect,  (your 
orator  hereby  waiving  all  pains  and  penalties  incurred  by  the  said  C.  D. 
on  account  of  committing  waste  on  the  said  premises,)  and  that  he  may  be 
decreed  to  keep  the  said  premises  in  good  and  sufficient  repair  and  condi- 
tion, during  the  remainder  of  his  interest  therein,  and  to  manage  and  culti- 
Tate  the  said  farm  and  lands  in  a  proper  and  husbandlike  manner,  according 
to  the  custom  of  the  country,  and  that  he  may  be  likewise  restrained,  by 
the  order  and  injunction  of  this  honorable  Court,  from  ploughing  up  the  said 
remaining  pasture  fields,  forming  part  of  the  said  demised  premises,  and 

particularly  the  said  fields  called and ,  and  from  committing  or 

permitting  any  further  waste  or  spoil  in,  on,  or  to  the  said  demised  prem- 
ises, or  any  part  thereof.  [^And  far  general  relief]  May  it  please,  &c. 
[^End  by  praying  an  inf  unction  in  the  terms  of  the  prayer,  and  by  praying 
procesM  of  a  subpcenaf  a$  informs  Nos.  38,  40,  ante^pp.  1906, 1907.] 
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Section  XXVI. 

To  prevent  the  Creation  of  a  Nuisance  where  irreparable  injury  to  an  indi' 

vidual  would  ensue, 

80.  Bill  for  an  inf  unction  to  prevent  the  obstruction  of  ancient  windows. 

That  jour  orator  A.  6.  now  is,  and  for  a  considerable  time  past  has  been, 
possessed  of  a  certain  messuage  or  dwelling-house,  with  the  appurtenances, 
situate  at  D.,  in  the  county  of  C,  in  which,  for  twenty  years  last  past,  there 
has  been,  and  still  of  right  ought  to  be,  two  ancient  windows  to  admit  of 
light  and  air,  for  the  convenient  and  wholesome  use,  occupation,  and  enjoy- 
ment of  the  said  house.  And  your  orator  further  showeth  nnto  your 
honors,  that  6.  H.,  of  &c.  (the  defendant  hereinafter  named)  is  possessed 
of  a  piece  or  parcel  of  land  adjoining  or  contiguous  to  that  part  of  your 
orator's  said  house  wherein  are  such  windows  as  aforesaid ;  and  the  said 
C.  D.  has  lately  begun  to  dig  the  foundation  for  a  certain  wall  or  building 
in  that  part  of  the  said  piece  of  ground  which  is  immediately  opposite,  and 
is  within  the  space  or  distance  of  four  feet  only  from  such  part  of  your 
orator^s  said  house  as  aforesaid ;  and  the  said '6.  H.  has  already  erected,  or 
caused  to  be  erected,  part  of  such  intended  wall  or  building  of  considerable 
height,  and  exceeding  the  height  of  twenty  feet,  which  has  greatly  dark- 
ened your  orator's  said  dwelling-house  and  the  appurtenances,  and  pre- 
vented the  light  and  air  entering  your  orator's  said  house  through  the  saM 
windows,  and  rendered  the  same  close,  uncomfortable,  and  unwholesome, 
and  unfit  for  the  habitation  of  your  orator.  And  your  orator  further 
showeth  unto  your  honors,  that,  in  consequence  of  such  proceeding  on  the 

part  of  the  said  6.  H.  as  aforesaid,  your  orator,  in  or  as  of  last term, 

brought  an  action  on  the  case  in  &c.,  which  has  since  been  tried,  and  a 

verdict  obtained  for  your  orator,  for  the  sum  of  $ ,  for  the  damages 

sustained  by  your  orator  by  the  erection  of  such  wall  or  building  as  afore* 
said. 

And  your  orator  further  showeth,  that  your  orator,  both  previously  to, 
and  since  the  determination  of  such  action  as  aforesaid,  frequently  by 
himself  and  otherwise  applied  to  the  said  G.  H.,  and  requested  him  not 
only  to  desist  from  continuing  to  erect,  but  also  to  take  down  and  abate 
such  wall  or  building,  and  nuisance,  so  as  to  prevent  your  orator  being  so 
injured  thereby  as  aforesaid,  which  your  orator  hoped  would  have  been 
done.  But  now  so  it  is,  may  it  please  &c.,  the  said  G.  H.,  combining  dec. 
still  proceeds  in  the  erection  of  the  said  wall  or  building,  and  he  pretends 
that,  as  an  absolute  owner  of  the  said  piece  of  ground,  he  has  good  right  to 
erect  the  said  wall  or  building  on  any  part  thereof,  without  any  interrup- 
tion or  prevention  by  or  on  the  part  of  your  orator ;  and  he  also  pretends 


APPENDIX.  2071 

that  the  said  wall  or  building  is  erected  on  an  ancient  foundation,  and 
therefore,  notwithstanding  it  may  obstruct  your  orator  in  the  free  enjoy- 
ment of  the  light  and  air,  which  was  admitted  through  your  orator^s  said 
windows,  that  he  is  legally  entitled  so  to  do.  Whereas  your  orator  charges 
the  contrary  thereof  to  be  true,  and  that  the  said  6.  H.  is  only  entitled  to 
exercise  such  acts  of  ownership  in  and  upon  the  said  piece  of  ground  as 
are  legal  and  proper,  and  not  to  erect  a  wall  or  building  so  near  to  your 
orator's  messuage  and  dwelling-house  as  to  obstruct  his  ancient  windows, 
and  become  a  nuisance  to  your  orator ;  and  that  even  if  the  said  wall  or 
building  be  erected  on  an  ancient  foundation,  but  which  your  orator  nowise 
admits,  yet  the  said  premises  being  far  distant  from  L.,  no  right  or  privi- 
lege, to  the  injury  or  prejudice  of  your  oratpr,  by  reason  thereof,  attaches 
to  the  said  6.  H.,  as  such  owner  of  the  said  piece  of  ground  as  aforesaid. 
And  your  orator  further  charges,  that  from  the  sliglit  and  perishable  mate- 
riab  of  which  the  said  wall  or  building  is  composed,  the  same  is  in  great 
and  constant  danger  of  falUng  and  doing  considerable  injury  to  your  orator, 
as  the  said  G.  II.  well  knows,  but  nevertheless  he  persists  in  his  intention 
of  continuing  such  erection,  which  will  render  the  said  wall  or  building 
much  more  injurious  and  dangerous  to  your  orator  than  the  same  now  is, 
unless  he  shall  be  restrained  therefrom  by  the  order  and  injunction  of  this 
honorable  Court.  And  that  the  said  6.  H.  may  make  a  full  and  true  dis- 
closure and  discovery  of  and  concerning  the  several-  matters  aforesaid ; 
and  that  the  said  6.  H.  may  be  restrained,  by  the  order  and  injunction  of 
this  honorable  Court,  from  proceeding  in  the  erection  of  the  said  wall  or 
building;  and  that  he  may  be  decreed  to  obviate  and  abate  the  said 
nuisance,  so  as  to  render  your  orator's  enjoyment  of  his  said  dwelling-house, 
with  the  appurtenances,  as  safe,  wholesome,  and  fit  for  your  orator's  habita- 
tion as  the  same  was  previously  to  the  commencement  of  the  erection  of 
such  wall  or  building  as  aforesaid.  [^And  for  general  relief.']  May  it 
please,  Sec  [^End  with  praying  an  injunction  in  the  terms  of  the  prayer^ 
and  praying  proceUy  Sfc] 


Section  XXVIL 
A  Bill  quia  timeL 


81.  BiU  hy  a  surety  to  compel  the  debtor  on  a  bond  in  which  he  has  joined 

to  pay  the  debt  incurred  by  breach  of  covenant* 

Your  orator  A.  B.,  of  &c.  That  your  orator,  at  the  special  instance  and 
request  of  C.  D.  of  3&c.  (one  of  the  defendants  hereinafter  named)  joined 
with  the  said  C.  D.  in  a  certain  bond  or  writing  obligatory,  bearing  date 
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the day  of ,  whereby  your  orator  and  the  said  C.  D.  respectively 

acknowledge  themselves  to  be  jointly  and  severally  held  and  bound  to  E. 
F.,  of  &C.  (the  other  defendant  hereinafter  named)  in  the  penal  sum  of 

$ f  subject  to  a  condition  thereunder  written,  that  if  the  said  C.  D. 

should  well  and  truly  observe,  perform,  fulfil,  and  keep,  all  and  every  the 
covenants  whatsoever,  which,  6n  the  part  of  the  said  C.  D.  ought  to  be 
observed,  fulfilled  and  performed,  and  which  were  contained  in  a  certain 
indenture,  bearing  even  date  with  the  said  writing  obligatory,  and  made 
between  the  said  G.  D.  of  the  one  part,  and  the  said  £.  F.  of  the  other 
part,  according  to  the  true  intent  and  meaning  of  the  said  indenture,  then 
the  said  bond  or  obligation  should  be  void.  And  your  orator  further 
showeth  unto  your  honor,  that  the  said  indenture  in  the  said  writing  obliga- 
tory mentioned,  and  which  bore  even  date  therewith,  was  made  between 
the  said  E.  F.  of  the  one  part,  and  the  said  C.  D.  of  the  other  part ;  and 
the  said  £.  F.  did  thereby  demise,  lease,  set,  and  to  farm  let,  unto  the  said 
G.  D.,  his  executors,  administrators,  and  assigns,  all  that  messuages, 
&c.  [^ffere  ttate  the  subject  of  the  demise,']  To  hold  the  same,  with 
the  appurtenances,  unto  the  said  C.  D.,  his  executors,   administrators, 

and  assigns,   from   the  ■  day  of  ^  then  last  past,  to   the  full 

end  and  term  of years  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended;  yielding  and  paying  therefor,  yearly,  and  every  year, 
unto  the  said  £.  F.,  his  heirs  and  assigns,  the  clear  yearly  rent  or  sum 

of  $ ,  payable  on  the  first  day  of  January  in  each  year.     And  the 

said  G.  D.  did,  in  and  by  the  said  indenture,  for  himself,  his  executors, 
administrators,  and  assigns,  covenant,  promise,  and  agree  to  and  with  the 
said  E.  F.,  his  heirs  and  assigns,  (amongst  other  things)  in  manner  follow- 
ing ;  that  is  to  say,  that  from  and  after  the  said  messuage  &c.  &c.  should 
have  been  put  in  good  and  tenantable  repair,  by  and  at  the  expense  of  the 
said  E.  F.,  his  heirs  or  assigns,  he  the  said  G.  D.,  his  executors,  adminis- 
trators, and  assigns,  should  and  would,  during  the  said  continuance  of  the 
said  demise,  at  his  and  their  own  costs  and  charges,  support,  uphold,  and 
keep  the  said  messuage  &c.  &c.,  in  good  and  tenantable  repair,  order, 
and  condition,  and  so  leave  the  same  at  the  expiration,  or  other  sooner  de- 
termination of  the  said  term,  as  by  the  said  indenture,  reference  being 
thereunto  had,  will  appear.  And  your  orator  further  showeth  unto  your 
honors,  that  the  said  G.  D.,  under  and  by  virtue  of  the  said  indenture, 
entered  into  and  .upon  the  said  demised  premises,  and  became  and  was  pos- 
sessed thereof  for  the  term  so  granted  to  him  as  aforesaid,  and  the  said  EL 
F.  put  the  said  messuage  &c  &c.,  into  good  and  tenantable  repair  at  hia 
own  expense  ;  and  your  orator  therefore  hoped  that  the  same  would  have 
been  so  kept  by  the  said  G.  D.  during  the  continuance  of  the  said  demise, 
and  left  by  him  at  the  expiration  thereof;  and  that  h9  would  have  per- 
formed all  the  other  covenants  in  the  said  indenture  contained,  and  by  and 
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on  the  lessee's  part  and  behalf  to  be  kept  done  and  performed^  and  have 
freed  and  discharged  your  orator  from  all  liability  in  respect  of  the  said 
bond.  But  now  so  it  is,  may  it  please  your  honors,  the  said  G.  D.,  acting 
in  concert  with  the  said  E.  F.,  and  combining  &c.,  has  not,  as  is  alleged  bj 
the  said  E.  F.,  kept  and  led  the  said  messuage  ice,  &c.,  in  good  and  suffi- 
cient tenantable  repair,  according  to  his  said  covenant,  and  the  said  E.  F., 
therefore  threatens  and  intends  to  proceed  against  your  orator,  on  the  said 
bond,  for  the  amount  of  the  damages  which  he  alleges  he  has  sustained  by 
breach  of  such  covenant  by  the  said  C.  D.  as  aforesaid ;  and  the  said 
C.  D.,  although  often  requested  by  your  orator  so  to  do,  refuses  to  protect 
and  indemnify  your  orator  against  any  loss  or  liability  which  your  orator 
may  8u.<tain  or  be  put  unto  by  joining  in  such  bond  as  aforesaid. 

And  that  the  said  C.  D.  may  be  decreed  by  this  honorable  Court  forth* 
with  to  pay  and  satisfy  the  said  E.  F.  any  demand  which  he  may  have 
against  your  orator  as  co-obligor  with  the  said  C.  D.  in  such  bond  as  afore- 
saidy  on  account  of  the  breach  for  non-performance  of  the  said  covenant,  or 
of  the  several  other  covenants  contained  in  the  said  indenture  of  demise, 
on  the  part  and  behalf  of  the  lessee  to  be  kept,  done,  and  performed,  or 
any  of  them,  or  otherwise  howsoever,  under  and  by  virtue  of  the  said  bond ; 
and  that  your  orator  may  be  indemnified  and  discharged  by  the  said  C.  D. 
from  all  loss  and  liability  whatsoever  in  respect  thereof.  [^And  for  general 
relief, "^  May  it  please  your  &c  \^End  by  praying  suhpcena  against  the 
said  C.  D.  &  E.  F.] 


Statements.    (JSnglish.) 

82.  Where  a  Joint-stock  hanking  company  are  suing.^  In  and  previously 
to  the  year  1844,  the  London  and  Westminster  Bank  was,  and  has  since 
continued  to  be,  and  still  is,  a  Joint-Stock  Banking  Company,  composed  of 
more  than  six  persons,  carrying  on  business  at  Lothbury,  in  the  City  of 

London,  and  at ^  and  other  places,  in  the  county  of  Middlesex,  and 

the  plaintiff  is  one  of  the  members  and  duly  registered  officer  of  the  said 
Banking  Company,  and  as  such  is  able  to  sue  and  be  sued  under  the  pro- 
visions of  the  statute  in  that  case  made  and  provided. 

83.  In  a  case  of  a  Joint-Stock  Banking  Company,  where  their  public 
officer  is  made  a  defendant,"]  The  London  and  County  'Bank  is  a  Joint- 
Stock  Banking  Company  duly  registered,  and  the  defendant  is  the  public 
officer  thereof,  who  is  entitled  to  sue  and  be  sued  in  respect  of  all  transac- 
tions in  which  the  said  Banking  Company  is  concerned. 

84.  Where  deeds  not  in  plaintiff*^  possession,"]     The  plaintiff  has  not 
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nor  ever  bad  in  bis  possession  or  power  tbe  oonvejances  and  otber  assor- 
ances  by  wbicb  &c.,  but  tbe  same  are  now  in  tbe  possession  or  power  of  A. 
S.,  or  some  otber  of  tbe  defendants  bereto,  and  tberefore  tbe  plaintiff  can- 
not set  fortb  tbe  particulars  of  sucb  conveyances  and  otber  assurances 
more  perfectly  tban  is  bereinbefore  mentioned,  but  be  claims  leave  to 
refer  tbereto  wben  tbe  same  sball  be  produced. 

85.  Where  defendant  <nU  of  jurisdiction,']  Tbe  said is  now  resid- 
ing in  parts  beyond  tbe  seas,  out  of  tbe  jurisdiction  of  tbis  bonorable 
Court,  tbat  is  to  say,  at ,  in  tbe  Kingdom  of } 

86.  Accumulation  of  funds."]     And  tbey  tbe  said  defendants \lhe 

executors]^  from  time  to  time  laid  out  and  invested  sucb  rents  and  profits  in 
tbe  purcbase  of  government  stocks,  in  tbeir  names,  upon  tbe  trust  and  ac- 
cording to  tbe  directions  of  tbe  said  will,  and  they  again  laid  out  and 
invested  tbe  dividends  and  interest  of  sucb  stock  in  tbe  purcbase  of  like 
stock  in  tbeir  names,  by  way  of  accumulation,  in  the  manner  directed  by 
tbe  said  wilL 

87.  Allegation  in  hiU  hy  assignor  of  deli  against  debtor,]  Tbe  said 
indenture  of  assignment  does  not  contain  any  power  authorizing  the  plain- 
tiff to  use  tbe  name  of  tbe  defendant  in  any  action  or  proceedings  at  law 

for  tbe  recovery  of  tbe  said  debt  of  $ ,  so  due  and  owing  from  tbe 

said f  and  tbe  defendant  refuses  to  permit  tbe  plaintiff  to  use  bis  name 

in  tbe  action  against  the  said ,  for  the  recovery  of  tbe  said  debt  of 

% ,  and  tbe  defendant,  acting  in  collusion  with  tbe  said ^  threatens 

and  intends  to  receive  tbe  said  debt  from  tbe  said ,  and  to  release  bim 

therefrom.* 

88.  Prayer  for  transferring  fund  from  the  credit  of  one  cause  to  that  y 
another,]     That  the  Accountant-General  of  tbis  honorable  Court  may  be 

ordered  to  transfer  the  said  £ Bank  £  3  per  cent  annuities,  and  the 

said  sum  of  £ cash,  now  standing  in  bis  name  in  the  books  of  the 

Governor  and  Company  of  tbe  Bank  of  England,  in  trust  in  the  said 
cause  ''  S.  v,  B.,"  and  all  dividends  wbicb  may  accrue  thereon  previously 
to  sucb  transfer,  from  the  said  cause  of  ^  S.  v,  B."  into  tbis  cause,  and 
tbat  the  same  may  be  duly  administered  in  tbis  cause,  and  be  paid  to  or 
secured  for  tbe  benefit  of  the  parties  entitled  tbereto. 

1  If  a  defendant  out  of  the  jarisdictioQ  is  served  widi  a  bill,  he  most  also  bo  served 
with  the  subsequent  proceedings,  as  if  ho  were  within  the  jurisdiction.  Laaham  v.  Piri6i» 
2  Jur.  N.  S.  1201,  V.  C.  S. 

^  The  assignee  of  a  debt  cannot,  unless  some  impediment  exists  in  the  way  of  bis  r6- 
coyering  his  debt  at  law  by  using  the  creditor's  name,  maintain  a  suit  in  equity.  Ham- 
mond V.  Messenger,  9  Sim.  327  ;  Rose  v.  Clarke,  1  Y.  &  C.  C.  C  534 ;  SeweU  v.  M^xsy^ 
a  Sim.  N.  S.  189  \  Clark  v.  Cort,  1  Cr.  &  Ph.  154. 
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CHAPTER  III. 
Original   Bills  not  prating  Relief. 

Section  XXVm. 

1. 
BiU  to  perpetuate  Teitimony. 

89.  BiU  to  perpetuate  the  testimony  of  witnesses  to  a  wiU. 

Humbly  complaining,  ahoweth  unto  your  honors  jour  orator,  A.  B.,  of 
&c.,  that  C.  D.,  late  of  Scc^  deceased,  before  and  at  the  time  of  making 
his  will  hereinafter  mentioned,  was  seized  in  fee  of  and  in,  divers  freehold 
estates,  which  are  hereinafter  more  fully  mentioned  and  described ;  and  the 
said  C.  D.  being  so  seized  as  aforesaid,  and  being  of  sound  and  disposing 
mind,  memory,  and  understanding,  duly  made  and  published  his  last  will 

and  testament  in  writing,  bearinjg  date  the  day  of ^  signed  by 

him,  the  said  C.  D.,  and  subscribed  and  attested  according  to  law ;  and 
which  said  will,  with  the  attestation  thereof,  is  in  the  words  and  figures 
following,  that  is  to  say :  [set  out  the  will  and  the  attestation  verbatim],  as 
by  the  said  will  and  the  attestation  clause  thereof,  reference  being  thereto 
had,  will  appear. 

And  your  orator  further  showeth  unto  your  honors,  that  the  said  C.  D. 

departed  this  life  on  or  about  the day  of ,  without  having  revoked 

or  altered  his  said  will,  leaving  his  brother  E.  D.,  of  &c,  the  defendant 
hereinafler  named,  his  heir-at-law ;  and  upon  the  death  of  the  said  testator, 
your  orator,  under  and  by  virtue  of  the  said  will,  entered  upon  and  took 
possession  of  all  the  said  freehold  estates  thereby  devised  to  your  orator 
for  life,  and  your  orator  is  now  in  possession  thereof.  And  your  orator 
hoped  that  no  disputes  would  have  arisen  respecting  the  devises  contained 
in  the  said  will,  or  the  validity  thereof.  But  now  so  it  is  Sec,  the  said 
E.  D.  pretends  that  the  said  will  is  void  and  ineffectual ;  and  although  he 
will  not  dispute  the  validity  thereof  during  the  lives  of  the  subscribing 
witnesses  (hereto,  yet  he  threatens  and  intends  to  do  so  when  they  are 
dead,  so  that  your  orator  may  be  deprived  of  their  testimony. 

And  your  orator  further  showeth,  that  all  of  the  said  subscribing  wit- 
nesses are  upwards  of  seventy  years  of  age  and  in  feeble  health  [or  are 
about  to  depart  from  the  Commonwealth  or  State],  and  that  your  orator 
fears  the  testimony  of  the  said  witnesses  may  be  lost  by  their  death  [or 
departure  from  the  Commonwealth  or  State]  before  the  cause  can  be  inves- 
tigated in  a  Court  of  law. 
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In  consideration  whereof  &c. ;  and  that  jour  orator  may  be  at  libertj 
to  have  the  several  subscribing  witnesses  to  said  will  examined,  and  that 
your  orator,  if  necessary,  may  have  a  commission  or  commissions  for  the 
examination  of  the  said  subscribing  witnesses  to  the  said  will,  to  the  end 
that  their  testimony  may  be  preserved  and  perpetuated;  and  that  your 
orator  may  be  at  liberty  to  read  and  make  use  of  the  same  on  all  future 
occasions,  as  he  shall  be  advised.     May  it  please  your  honors,  &c. 


Section  XXIX. 
Bill  far  Discovery, 


90.  BiU  for  discovery  in  aid  of  an  ctction  at  law;  the  defendcmt  having 
pleaded  a  set-off,  and  inserted  items  in  the  particular  of  such  set-off 
which  ought  not  to  have  been  charged  against  the  plcuntiffsy  being  trus- 
tees under  the  deed  of  trust  executed  by  two  partners  in  trade  for  the 
benefit  of  their  creditors. 

Humbly  complaining,  show  unto  your  honors  your  orator,  P.  M.,  of  &a, 
J.  A.,  of  &c.,  and  J.  R.,  of  &c.,  that  by  an  indenture  of  assignment  bearing 

date J  and  made  between  J.  6.  and  J.  W.,  therein  described,  of  &&, 

of  the  first  part,  the  several  persons  who  had  thereunto  set  their  hands  and 
affixed  their  seals,  creditors  of  the  said  J.  6.  and  J.  W.,  as  copartners  a3 
aforesaid,  or  of  the  said  J.  G.  on  his  own  separate  account,  of  the  second 
part,  and  your  orators  of  the  third  part,  they  the  said  J.  G.  and  J.  W., 
(amongst  other  things)  bargained  &c.  [setting  out  that  part  showing  the 
assignment  to  the  plaintiffs,  and  particularly  the  clause  which  gives  them 
power  to  sue"],  as  in  and  by,  &c.  And  your  orators  further  show  unto 
your  honors,  that  at  the  time  of  the  execution  of  the  said  indenture  thera 
was  justly  due  and  owing  to  the  said  J.  G.  and  J.  W.,  on  their  partnership 
account,  from  R.  K.,  of  &c  (the  defendant  hereinafter  named),  the  sum  of 

$ ,  being  the  balance  of  an  account  between  the  said  J.  G.  and  J.  W^ 

the  particulars  whereof  are  set  forth  in  the  schedule  hereto.  And  your 
orators  furtl^er  show  that  they  have  repeatedly  applied  to  the  said  R.  EZ.  to 

pay  to  them  as  such  trustees  as  aforesaid  the  said  sum  of  $ y  witli 

which  just  and  reasonable  requests  your  orators  well  hoped  the  said  de- 
fendant would  have  complied,  as  in  justice  and  equity  he  ought  to  have 
done. 

But  now  so  it  is,  &c.,  he  has  absolutely  refused  so  to  do ;  and  your 
orators  have  therefore  been  compelled  to  commence  an  action  in  the  names 
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of  the  said  J.  6.  and  J.  W.,  against  the  said  defendant  to  compel  the  pay- 
ment of  the  said  balance ;  and  your  orators  charge  that  the  said  defendant 
has  pleaded  a  set-off  in  the  said  action,  and  has  delivered  a  particular  of 
such  set-off,  which,  as  far  as  it  extends,  to  the  date  of  the  said  assignment 
to  your  orators,  corresponds  in  substance  with  the  creditor  side  of  the 
account  set  forth  in  the  schedule  hereto ;  but  the  said  defendant  had  added 

thereto  three  articles  for  copper  delivered  in  the  year ,  for  which  he 

claims  credit  in  the  said  action.  Whereas  your  orators  charge  that  the 
said  defendant  at  or  about  the  time  of  the  execution  of  the  said  assign- 
ment to  your  orators  was  apprized  thereof,  or  had  some  reason  to  know, 
believe,  or  suspect,  and  did  know,  believe,  or  suspect  that  the  said  J.  G.  and 
J.  W.  had  made  such  assignment,  or  some  assignment  of  their  copartner- 
ship property  to  your  orators  or  to  some  trustees  for  the  benefit  of  their 
creditors.  And  your  orators  further  charge  that  the  said  copper  was  de- 
livered at f  which  had  belonged  to  the  said  J.  G.  and  J.  W.,  and  had 

been  comprised  in  the  said  assignment  to  your  orators,  and  had  been  afler- 
wards  sold  by  your  orators  to  the  said  J.  G. ;  and  the  said  J.  G.  applied  to 
the  said  defendant  to  purchase  the  said  copper  on  his  the  said  defendant's 
credit,  or  to  guaranty  the  payment  for  the  said  copper  to  the  person  from 
whom  it  was  bought,  by  reason  that  the  circumstances  of  the  assignment 
to  your  orators  being  known,  the  said  J.  G.  cOuld  not  obtain  credit  for  the 
said  copper  in  his  own  name  alone ;  and  the  said  defendant  for  that  reason 
lent  his  credit  to  the  said  J.  G.  for  the  purchase  of  the  said  copper,  or 
guarantied  the  payment  thereof,  trusting  to  the  personal  responsibility  of 
the  said  J.  G.     And  your  orators  further  charge  that  the  said  defendant 

has  also  added  to  his  said  particular  of  set-off  a  sum  of  $ ,  for  a  year 

and  a  halfs  wages  for  one  J.  B.  C.  Whereas  your  orators  charge  that 
the  said  defendant  has  no  just  right  to  any  such  demand  against  your  ora- 
tors as  trustees  under  said  assignment ;  and  the  said  defendant  refuses  to 
set  forth  how  he  makes  out  such  his  claim,  and  when  and  up  to  what  time 
he  computes  the  said  wages.  And  your  orators  charge  that  they  are  ad- 
vised that  they  cannot  safely  proceed  in  the  said  action  so  commenced  by 
them  as  aforesaid  in  the  names  of  the  said  J.  G.  and  J.  W.,  without  a  dis- 
covery of  the  circumstances  hereinbefore  stated  from  the  said  defendant 
To  THE  END,  therefore,  &c. 

And  that  the  said  defendant  may  set  forth  how  he  makes  out  such  his 
said  claim,  and  when  and  up  to  what  time  he  computes  the  said  wages,  and 
whether  your  orators  can  safely  proceed  in  the  said  action  so  commenced 
by  them  as  aforesaid,  in  the  names  of  the  said  J.  G.  and  J.  W.,  without  a 
discovery  of  the  circumstances  hereinbefore  stated  from  the  said  defendant. 
And  that  the  said  defendant  may  make  a  full  and  true  discovery  of  all  and 
every  the  matters  aforesaid ;  May  it  please,  &c 

{^Pray  tubpoma  against  R.  K.] 

VOL.  III.  174 
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91.  BiU  of  discovery  and  prayer,     [Modem  EnglUk  Form.'\ 

Allegation  or  charge,"]     That  the  plaintiff  is  unable  safely  to  defend  the 
action  [or  suit]  which  has  been  so  commenced  [or  instituted]  and  is  now 

pending  in  the  said  Court  of [or  in  this  honorable  Court],  without  a 

full  discovery  from  the  said  defendant  of  all  and  singular  the  matters  and 
things  hereinbefore  stated.^ 

Prayer. 

That  the  defendant  may  make  a  full  and  true  discovery  and  disclosure  of 
and  concerning  the  matters  hereinbefore  stated.' 


CHAPTER   IV. 

Bills  not  Obiginal. 

Section  XXX. 
1. 


•» 


Supplemented  Bills.* 

92.  Supplemental  hill  against  the  assignee  of  a  haankrvpt  defendanL 

Humbly  complaining,  show  unto  your  honors  your  orators,  A.  B.  and  C.  D 

of ,  that  your  orators  did,  in  or  as  of Term exhibit  their 

original  bill  of  complaint  in  this  honorable  Court  against  B.  L.,  of  <Scc.,  pray- 
ing that  an  account  might  be  taken  of  the  personal  estate,  effects,  &c  And 
your  orators  further  show  that  the  said  defendant,  having  been  served  with 

^  A  person  filing  a  bill  of  diaoo'VQiy  is  bound  to  state  the  paipose  for  which  he  wants 
disooverj.    Heming  v.  Dingwall,  2  Ph.  212,  214. 

^  This  is  the  prayer,  where  no  relief  is  sought,  but  merely  a  discorery  from  the  de- 
fendant 

The  powers  which  courts  of  law,  as  well  as  equity,  now  generally  possess,  under  m- 
cent  statutes,  of  obtaining  discoyery  from  parties  to  actions  and 'suits,  have  rendered  bills 
of  discoyery  of  rare  oocurrenoe,  but  there  may  be  occasions  in  which  it  would  be  expe- 
dient to  file  such  a  bill.    Loyell  v.  Galloway,  19  Beav.  1. 

The  jurisdiction  of  courts  of  law,  to  obtain  discoyery  under  late  English  statutes,  ia 
not  limited  to  matters  respecting  which  a  discoyery  can  be  obtained  in  a  court  of  equity. 
Osbom  V.  London  Dock  Co.,  1  Jur.  N.  S.  93 ;  Martin  v.  Heming,  10  Bxch.  478. 

The  words,  "that  suck  other  order  may  be  made  upon  the  defendants  as  the  nalwre  cfAs 
case  may  require^*^  do  not  conyert  a  bill  of  discoyery  into  a  bill  for  relief.  Southeastem 
Bailway  Co.  v.  The  Submarine  Telegraph  Co.,  18  Beay.  427  ;  17  Jur.  1044. 

*  The  occasions  for  the  use  of  supplemental  bills  are  yery  much  limited  in  EnglaDd 
by  late  acts  of  Parliament  and  rules  of  Court    See  ante.  Vol.  II.  p.  1589  et  seq. 
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process  to  appear,  appeared  acoordinglj  and  put  in  bis  answer  to  the  said 
bill,  and  your  orators  replied  to  the  said  answer,  but  before  any  further 

proceedings  were  had  in  the  said  cause,  and  on  or  about  the day  of 

,  a  commission  of  bankrupt was  awarded  and  issued  against  the 

said  B.  L.,  who  has  been  thereupon  duly  found  and  declared  bankrupt ; 

and  E.  D.,  of ^  the  defendant  hereinafler  named,  having  been  since 

duly  chosen  assignee  of  the  estate  and  effects  of  the  said  bankrupt,  all  the 
estate  and  effects  late  of  the  said  bankrupt  have  been  duly  ^conveyed 
and  assigned  to  the  said  £.  D.  And  therefore  your  orator  is  advised  that 
he  is  entitled  to  the  same  relief  against  the  said  E.  D.  as  he  would  have 
been  entitled  to  against  the  said  B.  L.  if  he  had  not  become  bankrupt  To 
THE  END,  therefore,  ice 

And  tliat  your  orator  may  have  the  full  benefit  of  the  said  suit  and  pro- 
ceedings therein  against  the  said  E.  D.,  and  may  have  the  same  relief 
against  him  as  your  orators  might  or  could  have  had  against  the  said  B.  L. 
in  case  he  had  not  become  bankrupt ;  or  that  your  orators  may  have  such 
further  or  other  relief  in  the  premises  as  to  your  honors  shall  seem  meet 
May  it  please,  &c. 

93.  SupplemerUal  Bill  in  a  patent  cause,  stating  the  fact  of  an  extension 

since  the  jding  of  the  original  hUL 

To  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Massachusetts. 

Jb^  Equity. 

E.  IL,  Jr.,  of  B.,  in  the  State  of  N.  Y.,  and  a  citizen  of  the  State  of  N. 
Y.,  brings  his  supplemental  bill  against  C.  W.  W.,  of  said  Massachusetts. 

And  thereupon  your  orator  complains  and  says,  that  he  filed  his  original 
bill  against  the  defendants  in  this  Court,  August  9th,  1859,  wherein  he 
prayed  for  a  discovery,  account,  payment  of  profits,  and  an  injunction  to 
restrain  the  said  defendants  from  infringing  your  orator's  patent,  granted 
to  him  by  the  United  States  of  America,  for  improvement  in  sewing 
machines,  dated  September  10th,  1846;  and  for  other  relief,  as  stated  in 
his  said  original  bilL ' 

And  your  orator  further  shows,  that  since  the  filing  of  his  ^id  original 
bill,  namely,  on  the  eighth  day  of  September,  in  the  year  eighteen  hun- 
dred and  sixty,  upon  the  application  of  your  orator,  and  after  due  pro- 
ceedings had  in  all  respects  as  required  by  law,  the  Commissioner  of 
Patents  granted  the  extension  of  said  patent  for  the  term  of  seven 
years  from  and  afler  the  expiration  of  the  first  term  thereof,  viz.  the  tenth 
day  of  September,  1860,  and  made  a  certificate  of  such  extension  thereon, 
and  entered  the  same  on  record  in  the  Patent  Office  in  due  form  of  law ; 
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and  thereupon  the  said  patent  was  renewed  and  extended,  and  now  has  the 
same  effect  in  law  as  though  it  had  been  originallj  granted  for  the  term  of 
twenty-one  years,  as  in  and  bj  said  certificate  or  a  certified  copy  thereof 
here  in  Court  to  be  produced,  will  more  fully  appear.  Yet  the  said  defend- 
ant, well  knowing  the  premises,  but  contriving  how  to  injure  your  orator, 
and  without  his  consent  or  allowance,  and  without  right  and  in  violation  of 
said  letters  patent  and  your  orator's  exclusive  rights,  secured  to  him  as  afore- 
said, from  September  1st,  1857,  has  made,  used,  or  vended,  and  still  does 
make,  use,  or  vend  to  others  to  be  used  in  said  district  and  in  other  parts  of 
the  United  States,  a  large  number  of  sewing  machines,  but  how  many  your 
orator  cannot  state,  but  prays  that  the  defendant  may  discover  and  set  forth, 
each  embracing  substantially  the  improvement  in  sewing  machines,  or  a  mate- 
rial part  thereof,  patented  by  your  orator  as  aforesaid,  and  thereby  the  said 
defendant  has  infringed,  and  still  does  infringe,  and  cause  your  orator  to  fear 
that  in  future  he  will  infringe  upon  the  exclusive  rights  and  privileges  in- 
tended to  be  secured  to  your  orator  in  and  by  his  said  letters  patent 

To  the  end,  therefore,  that  the  ^id  defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief  herein  and  in  his  said  original  bill 
prayed ;  and  may,  under  oath  and  according  to  his  best  and  utmost  knowl- 
edge, remembrance,  information,  or  belief,  full,  true,  direct,  and  perfect 
answer  make  to  all  and  singular  the  premises,  and  more  especially,  may 
answer,  discover,  and  set  forth,  whether  during  any  and  what  period  of  time 
since  September  1st,  1857,  and  where  he  has  made,  used,  or  vended  to 
others  to  be  used ;  for  any  and  what  consideration,  any,  and  how  many 
sewing  machines  ;  and  whether  or  not  the  same  embraced  the  sfud  improve- 
ment in  sewing  machines,  or  any  substantial  part  thereof,  patented  to  your 
orator  as  aforesaid,  or  how  the  sam6  differed  from  your  orator's  said  patent, 
if  at  aU. 

And  that  the  said  defendant  may  answer  the  premises,  and  may  be  decreed 
to  accoupt  for  and  pay  over  to  your  orator  all  gains  and  profits  realized 
from  his  unlawful  making,  using,  or  vending  of  sewing  machines,  embra- 
cing said  improvement  patented  to  and  vested  in  your  orator  as  aforesaid  ; 
and  may  be  restrained,  by  an  injunction  to  be  issued  out  of  this  honorable 
Court,  or  by  one  of  your  honors,  according  to  law  in  such  case  provided, 
from  making,  using,  or  vending  any  sewing  machines  embracing  said 
improvement,  or  any  substantial  part  thereof,  patented  to  your  orator  as 
aforesaid,  and  that  the  infringing  machines,  now  in  possession  or  under  the 
control  of  the  defendant,  may  be  delivered  up  to  your  orator  or  be  de- 
stroyed ;  and  for  such  further  and  other  relief  in  the  premises  as  the 
nature  of  the  case  may  require,  and  to  your  honors  may  seem  meet ; 

May  it  please  your  honors,  &c. 

E.  H.,  Jr. 

J.  6.,  for  Plaintiff', 
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94.  Second  Supplemented  BiU  in  a  patent  cause,  ttating  that  since  the  fling 
the  first  Supplemental  BiU,  the  patent  had  been  surrendered,  Sfc,  and 
a  new  patent  issued. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Massachusetts : 

ifi  Equity, 

E.  H.,  Jr.,  of  B.,  in  the  State  of  N.  Y.,  and  a  citizen  of  the  State  of  N. 
Y.,  hrings  this  his  second  supplemental  bill  against  C.  W.  W.,  of  B.,  in 
the  district  of  Massachusetts,  sewing  machine  maker,  and  a  citizen  of  the 
State  of  Massachusetts. 

And  thereupon  your  orator  complains  and  says,  that  he  filed  his  original 
biU  against  the  said  defendant,  in  this  Court,  August  9th,  1859,  and  his 
first  supplemental  bill,  November  5th,  1860  ;  wherein  he  prayed  for  a  dis- 
coTery,  account,  payment  of  profits,  and  an  injunction  to  restrain  the  said 
defendant  from  infringing  your  orator's  patent,  granted  to  him  by  the 
United  States  ofi  America,  for  improvement  in  sewing  machines,  dated 
September  10th,  1846 ;  and  for  other  relief,  as  stated  in  his  original  and 
supplemental  biU. 

And  your  orator  further  shows,  that  since  the  filing  of  his  said  original 
bill,  namely,  on  the  eighth  day  of  September,  in  the  year  eighteen  hun- 
dred and  sixty,  upon  the  application  of  your  orator,  and  after  due  pro- 
ceedings had  in  all  respects  as  required  by  law,  the  Commissioner  of 
Patents  granted  the  extension  of  said  patent  for  the  term  of  seven  years 
from  and  after  the  expiration  of  the  first  term,  viz.  the  tenth  day  of 
September,  1860,  and  made  a  certificate  of  such  extension  thereon,  and 
entered  the  same  on  record  in  the  Patent  Office  in  due  form  of  law,  and 
thereupon  the  said  patent  was  renewed  and  extended,  and  now  has  the  same 
effect  in  law  as  though  it  had  been  originally  granted  for  the  term  of 
twenty-one  years,  as  in  and  by  said  certificate,  or  certified  copy  thereof, 
here  in  Court  to  be  produced,  will  more  fully  appear,  and  thereupon  his 
first  supplemental  bill  was  filed  as  aforesaid. 

And  your  orator  further  shows,  that  since  the  filing  of  his  said  first 
Bopplemental  bill,  namely,  on  the  nineteenth  day  of  March,  in  the  year 
eighteen  hundred  and  sixty-one,  his  aforesaid  patent  having  been  sur- 
rendered and  cancelled  on  account  of  a  defective  specification,  a  new 
patent  was  duly  issued  to  him  for  the  same  invention,  in  accordance 
with  his  corrected  description  and  specification,  whereby  was  granted  and 
secured  to  your  orator,  his  heirs,  administrators,  or  assigns,  for  said  term 
of  twenty-one  years  from  September  10th,  1846,  the  full  and  exclusive 
right  and  liberty  of  making,  constructing,  using,  and  vending  to  others 

174  • 
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to  be  used,  the  said  improyement  in  sewing  machines  therein  specified  and 
cltiimed,  as  in  and  by  said  reissued  letters  patent,  or  a  certified  copy  there- 
of, here  in  Court  to  be  produced,  will  more  fully  appear. 

And  your  orator  further  shows,  that  since  the  extension  of  his  said 
patent,  he  has  himself  become  a  manufacturer  of  sewing  machines,  and 
has  licensed  many  other  parties  to  manufacture  and  sell  sewing  machines, 
embracing  his  said  patented  invention ;  and  that  your  orator  and  bis 
licensees  have  made  very  large  investments  for  the  purpose  of  fully  sup- 
plying the  market  with  the  best  sewing  machines,  and  that  the  con- 
tinued infringements  of  your  orator's  said  patent,  committed  by  the  de- 
fendant, has  caused  and  is  still  causing  irreparable  injury  to  your  orator^s 
said  rights  and  business,  and  to  the  investments  and  business  of  your  ora- 
tor's licensees  under  his  said  patent ;  yet  the  said  defendant,  well  knowing 
the  premises,  but  contriving  how  to  injure  your  orator,  and  without  bis 
consent  or  allowance,  and  without  right,  and  in  violation  of  said  letters 
patent,  and  your  orator's  exclusive  rights,  secured  to  him  as  aforesaid,  has 
continued  since  the  reissue  aforesaid,  as  well  as  up  to  that  time,  to  make 
and  vend,  and  still  does  make  and  vend  to  others  to  be  used  in  said  dis- 
trict and  in  other  parts  of  the  United  States,  a  large  number  of  sewing 
machines,  but  how  many  your  orator  cannot  state,  but  prays  that  the 
defendant  may  discover  and  set  forth  each,  embracing  substantially  the 
improvement  in  sewing  machines,  or  a  material  part  thereof,  patented  to 
your  orator  as  aforesaid,  and  thereby  the  said  defendant  has  infringed, 
and  still  does  infringe,  and  cause  your  orator  to  fear  that  in  future  he  will 
infringe  upon  the  exclusive  rights  and  privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters  patent 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief  herein  and  in  his  said  original  bill 
prayed,  and  may,  under  oath,  and  according  to  his  best  and  utmost  knowl- 
edge, remembrance,  information,  or  belief,  full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the  premises,  and  more  especially  may 
answer,  discover,  and  set  forth,  whether  during  any  and  what  period  of 
time,  since  September  1st,  1857,  and  where,  he  has  made,  used,  or  vended 
to  others  to  be  used,  for  any  and  what  consideration,  any,  and  how  many,  sew- 
ing machines,  and  whether  or  not  the  same  embraced  the  said  improvement 
in  sewing  machines  or  any  substantial  part  thereof,  patented  to  your  orator  as 
aforesaid,  or  how  the  same  differed  from  your  orator's  said  patent,  if  at  alL 

And  that  the  said  defendant  may  answer  the  premises,  and  may  be  de- 
creed to  account  for  and  pay  over  to  your  orator  all  gains  and  profits  real- 
ized from  his  unlawful  making,  using,  or  vending  of  sewing  machines 
embracing  said  improvement  patented  to  and  vested  in  your  orator  as 
aforesaid ;  and  may  be  restrained,  by  an  injunction  to  l>e  issued  out  of  this 
honorable  Court,  or  by  one  of  your  honors,  according  to  law  in  such 
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provided,  from  making,  using,  or  vending  any  sewing  machines  embracing 
Baid  improvement,  or  any  substantial  part  thereof,  patented  to  your  orator 
as  aforci^aid,  and  that  the  infringing  machines,  now  in  the  possession  or 
under  the  control  of  the  defendant,  may  be  delivered  up  to  your  orator 
or  be  destroyed  ;  and  for  such  further  and  other  relief  in  the  premises  as 
the  nature  of  the  case  may  require,  and  to  your  honors  may  seem  meet ; 

May  it  please  your  honor,  dec. 

E.  H.,  Jb. 

B.  R.  C,  of  Counsel  vnth  Plaintiff. 


95.  Supplemental  biU  after  a  hearing  before  a  tingle  justice^  and  reserva- 
Hon  for  the  full  courts  to  bring  forward  the  fact  of  the  termination 
of  the  partnership  concerning  which  the  original  biU  was  brought. 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court : 

Humbly  complaining,  showeth  unto  your  honors  your  oratrix,  A.  M.  K., 
of  N.,  in  the  county  of  M.,  widow  of  D.  M.  K.,  late  of  said  N.,  mer- 
chant ;  that  your  oratrix  did,  on  or  about  the  twenty-first  day  of  May, 
A.  D.  1861,  exhibit  her  original  bill  of  complaint  against  W.  B.,  of  B.,  in 
the  county  of  S.,  Esquire,  6.  6.,  of  said  N.,  Esquire,  A.  Moncrief  K., 
and  D.  Malcolm  K.,  also  of  said  N.,  and  minor  children  of  your  oratrix 
and  the  said  D.  M.  K.,  wherein  your  oratrix  prayed  that  the  said  defend- 
ants, W.  B.  and  G.  G.,  and  said  minor  children,  A.  Moncrief  K.,  and  D. 
Malcolm  K.,  by  a  guardian  for  this  suit,  which  your  oratrix  prayed  the 
honorable  Court  to  appoint,  might,  upon  their  several  and  respective  corpo- 
ral oaths,  full,  true,  direct,  and  perfect  answer  make  to  all  and  singular  the 
premises,  as  fully  in  every  respect  as  if  the  same  were  there  repeated, 
and  they  thereunto  particularly  interrogated,  according  to  the  best  of  their 
respective  knowledge,  information,  and  belief;  and  that  it  might  be  de- 
termined by  the  judgment  of  this  honorable  Court,  whether,  under  the 
win  of  the  said  D.  M.  K.,  the  share  of  the  net  profits  of  the  business  of 
the  firm  of  H.,  B.  &  T.  belonging  to  the  estate  of  the  said  D.  M.  K.  was, 
and  was  to  be  taken,  as  part  of  the  income,  or  as  part  of  the  principal 
fund  of  the  residue  of  the  estate  of  said  D.  M.  K. ;  and  that  if  it  should 
appear  that  such  share  of  the  net  profits  of  said  partnership  business  con- 
stituted and  formed  a  part  of  the  income  of  said  residue,  the  aforesaid 
defendants,  W.  B.  and  G.  G.,  executors  and  trustees  under  said  will,  and 
their  successors  in  said  trust,  might  be  ordered  and  decreed  to  account  with 
your  oratrix  for  the  profits  of  said  partnership  business,  and  to  pay  over  to 
your  oratrix  such  a  proportion  thereof  as  she  was  entitled  to,  under  the 
provisions  of  the  will  of  said  D.  M.  K. ;  and  that  your  oratrix  might  have 
such  othef  and  further  relief  as  the  nature  of  her  case  might  require  ;  and 
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that  a  writ  of  subpoena  might  be  directed  to  the  said  defendants,  commaod- 
ing  them,  and  every  of  them,  to  appear  before  your  honors  in  this  honorable 
Court,  then  and  there  to  answer  to  all  and  singular  the  premises,  and  to 
stand  to,  perform,  and  abide  such  order  and  decree  therein  as  to  your 
honors  should  seem  meet. 

And  your  oratrix  further  showeth,  that,  in  accordance  with  the  prayer 
of  her  bill,  a  guardian  was  duly  appointed  for  the  said  minor  children, 
A.  Moncrief  K.  and  D.  Malcolm  K.,  to  wit:  H.  D.,  Esquire,  Counsellor 
at  Law,  and  that  said  defendants  having  been  served  with  process  to  appear, 
appeared  accordingly,  and  put  in  their  answers  to  the  said  bill  of  com- 
plaint, and  thereupon  the  whole  cause  was  set  down  for  hearpg  upon  the 
bill  and  answers ;  and  thereafter,  to  wit :  upon  the  third  day  of  Decemberi 
A.  D.  1861,  the  same  was  heard  before  one  of  the  Justices  of  this  Court, 
the  Honorable  E.  R.  H.,  and  was  by  said  Justice  reserved  for  the  whole 
[full]  Court;  all  of  which,  the  foregoing,  by  the  said  bill  and  answers, 
and  orders  and  decrees  now  remaining  as  of  record  in  this  honorable 
Court  fully  appears. 

And  your  oratrix  further  showeth,  by  way  of  supplement,  that  since  the 
filing  of  the  said  original  bill,  and  since  the  putting  in  of  the  answers,  and 
the  making  of  the  several  orders  and  decrees  aforementioned,  to  wit,  on  the 
fburth  day  of  September  now  current,  the  aforesaid  limited  partnership 
theretofoi*e  existing,  under  the  name  and  firm  of  H.,  B.  &  T.,  has  been 
dissolved  and  terminated,  in  accordance  with  the  provisions  of  the  written 
contract  of  partnership  between  the  said  H.,  B.  &  T.  of  the  first  part,  and 
the  said  D.  M.  K.  of  the  second  part,  bearing  date  of  the  fourth  day  of 
September,  A.  D.  18<58,  as  by  reference  to  a  copy  of  said  contract  hereto 
annexed,  and  made  a  part  hereof,  more  fully  appears.  And  your  oratrix 
avers,  that  the  said  executors  and  trustees  have  received  from  said  part- 
nership business,  as  the  share  of  the  net  profits  thereof,  belonging  to  the 
estate  of  the  said  D.  M.  K.,  a  very  large  sum  of  money,  to  wit,  eighty 
thousand  dollars  or  thereabouts. 

To  the  end,  therefore,  that  the  said  defendants,  W.  B.,  6.  G.,  and  the 
said  minor  children,  A.  Moncrief  K.,  and  D.  Malcolm  K.,  by  their  said  guar- 
dian, H.  D.,  may,  upon  their  several  and  respective  corporal  oaths,  full,  true, 
direct,  and  perfect  answer  make  to  all  and  singular  the  premises,  as  fully,  in 
every  respect,  as  if  the  same  were  here  repeated,  and  they  thereunto  particu- 
larly interrogated,  according  to  the  best  of  their  respective  knowledge,  infor- 
mation, and  belief;  and  that  your  oratrix  may  have  the  full  benefit  of  her  said 
suit  and  proceedings  therein,  against  the  above-named  defendants,  and  may 
have  the  same  relief  against  said  defendants  as  your  oratrix  might  or  could 
have  had  in  case  her  original  bill  of  complaint  had  been  filed  afler  the  ter- 
mination and  dissolution  of  the  limited  partnership  of  H.,  B.  &  T.,  and 
after  the  receipt,  by  said  trustees,  of  said  sum  of  eighty  thousand  dollars ; 
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and  that  jour  oratrix  may  have  such  other  and  further  relief  in  the  prem- 
ises as  to  your  honors  shall  seem  meet.  May  it  please  your  honors  to 
grant  unto  your  oratrix  a  writ  of  subpoena,  to  be  directed  to  the  said  W.  B., 
6.  6.,  and  H.  D.,  thereby  commanding  them,  and  every  of  them,  at  a 
certain  day,  and  under  a  certain  penalty  therein  to  be  specified,  personally 
to  appear  before  your  honors  in  this  honorable  Court,  and  then  and  there 
to  answer  all  and  singular  the  premises,  and  to  stand  to,  perform,  and 
abide  by  such  order  and  decree  therein,  as  to  your  honors  shall  seem 

meet;  and  your  oratrix  will  ever  pray. 

A.  M.  K. 


96.  Supplemented  bill  to  an  original  and  amended  hiU  filed  by  a  lessee  for 
the  specific  performance  of  an  agreement  to  grant  a  further  lease, 
stating  that  the  defendant  has  brought  an  efectment  against  the  plcnn" 
tiff",  and  praying  an  injunction  to  restrain  his  proceeding  at  law} 

Humbly  complaining,  showeth  unto  your  honors  your  orator,  J.  K.,  of 

&&,  that  in  or  as  of Term ,  your  orator  exhibited  his  original 

bill  of  complaint  in  this  honorable  Court  against  H.  B.  S.,  and  which  said 
bill  has  been  amended  by  order  of  this  honorable  Court,  thereby  praying 
that  the  said  defendant  might  be  decreed  specifically  to  perform  his  agree- 
ment with  your  orator,  touching  the  lease  of  the  farm  and  premises  in  the 

said  bill  mentioned,  and  to  grant  your  orator  a  lease  thereof  for yoftrs, 

commencing  from  the  expiration  of  his  former  lease,  at  the  yearly  rent  of 

$ i  your  orator  being  ready  and  willing  to  do  and  perform  everything 

on  his  part  required  to  be  done  and  performed  in  pursuance  of  the  said 
agreement  And  your  orator  further  showeth,  that  the  said  defendant  ap- 
peared and  pat  in  his  answer  to  the  said  original  bill ;  as  by  the  said '  bill 
and  answer  now  remaining  as  of  record  in  this  honorable  Court,  reference 
being  thereto  had,  will  appear.  And  your  orator  further  showeth,  by  way 
of  supplement,  that  since  the  filing  of  the  said  original  bill  the  said  defend- 
ant has  caused  an  action  of  ejectment  to  be  commenced  in  the Court 

y  for  the  purpose  of  taming  your  orator  out  of  possession  of  the  said 

farm  and  premises,  and  the  said  action  is  still  depending  in  the  said  Court. 
And  your  orator  being  advised  that  the  said  defendant  cannot  support  such 
action,  and  that  your  orator  is  entitled  to  a  specific  performance  of  the  said 
agreement  as  prayed  by  his  said  amended  bill,  he  has  by  himself  and  his 
agents  several  times  applied  to  and  requested  the  said  defendant  to  desist 
from  proceeding  in  the  said  action,  and  he  was  in  hopes  that  he  would  have 
complied  with  such  fair  and  reasonable  requests,  as  in  justice  and  equity  he 
ought  to  have  done.     Bur  now  so  it  is,  &;c.,  the  said  H.  B.  S.  refuses 

1  See  ante,  Vol.  II.  p.  15S9  tt  teq. 
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-^bc^  and  insists  npon  proceeding  in  his  said  action,  and  to  tarn  yoor  orator 
out  of  possession  of  the  said  farm  and  lands,  to  the  manifest  wrong  and 
injury  of  jour  orator  in  the  premises.     To  thb  bnd,  therefore,  &c. 

And  that  the  said  defendant  may  be  restrained  by  the  injunction  of  this 
honorable  Court  from  proceeding  in  the  said  action,  and  from  commencing 
any  other  action  or  proceeding  at  law  for  the  purpose  of  turning  your  ora- 
tor out  of  possession  of  the  said  farm  and  lands.    May  it  please,  &c. 

[Pray  sidpcma  and  injuneUon  against  IL  B.  &] 

A.G 


Section  XXXI. 

BiUs  of  Revivor} 

97.  BiU  of  revivor  {before  decree)  hy  the  administrator  of  the  plaintiff'  in 
the  original  suit,  th^  executors  in  his  wiU  having  renounced  probate. 

Humbly  complaining,  showeth  unto  your  honors,  your  orator  C.  D.,  of 

Ak^,  that  J.  A.,  late  of  &c,  but  now  deceased,  on  or  about y  exhibited 

his  original  bill  of  complaint  in  this  honorable  Court  against  G.  T.  W.,  of 
Scc^  as  the  defendant  thereto,  thereby  stating,  &c.,  praying,  &c  [here  stat» 
the  prayer'].  And  your  orator  further  showeth  unto  your  honors,  that  the 
said  defendant,  having  been  duly  served  with  process  for  that  purpose, 
appeared  and  put  in  his  answer  to  said  bill,  as  in  apd  by  the  said  original 
bill,  &c.     And  your  orator  further  showeth,  that  some  proceedings  have 

been  had  before ,  one  of  the  masters  of  this  Court,  to  whom  this  cause 

stands  referred,  but  no  general  report  has  yet  been  made  in  the  said  cause ; 
and  that  the  said  J.  A.  lately  and  on  or  about  the day  of ^  de- 
parted this  life,  having  first  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date  the day  of ,  and  a  codicil  thereto,  bear- 
ing date  the day  of j  and  thereby  appointed  M.  C.  and  W.  W- 

executors  thereof.  And  your  orator  further  showeth,  that  the  said  M.  C. 
and  W.  W.  have  renounced  probate  of  the  said  will  and  codicil  of  the  said 
J^  A.  deceased,  and  decline  to  act  in  the  trusts  thereof,  and  that  your  orator 
has  obtained  letters  of  administration  with  the  will  annexed  of  the  goodsi 
chattels,  rights,  and  credits  of  the  said  J.  A.  deceased,  to  be  granted  to 

^  The  necessity  for  bills  of  revivor  is  obviated  to  a  considerable  extent  in  England  by 
the  late  acts  of  Parliament  and  orders  in  Chancery,  providing  a  simpler  mode  of  hrtng- 
ing  cases  abated  again  before  the  Ck>art  See  ante,  Vol.  II.  p.  1589  et  teq.  Other  modet 
of  revivor  are  provided  in  Massachusetts,  7th  Rale  of  Chancery ;  in  Maine,  21  st  Role  of 
Chancery ;  in  New  Hampshire,  SSth  Bole  in  Chancery. 
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bim  bj  and  out  of  the  proper  Court,  and  has  thereby  become  and  now  is 
his  legal  personal  representatiYe.  And  yoor  orator  further  showeth,  that 
the  said  suit  and  proceedings  have  become  abated  bj  the  death  of  the 
said  J.  A.,  and  your  orator  id,  as  he  is  advised,  entitled  to  have  the  said 
salt  and  proceedings  revived  against  the  said  defendant  6.  T.  W.,  and  the 
said  accounts  by  the  aforesaid  order  of  reference  directed,  prosecuted  and 
carried  on,  and  to  have  the  said  cause  put  in  the  same  plight  and  condition 
as  the  same  was  in  previously  to  the  abatement  thereof  by  the  death  of 
said  J.  A. 

To  the  end,  therefore,  that  the  said  defendant  may  answer  the  premises ; 
and  that  the  said  suit  and  proceedings  which  so  became  abated  as  afore- 
said may  stand  revived,  and  be  in  the  same  state  and  condition  as  the 
^same  were  in  at  the  time  of  the  death  of  the  said  J.  A.,  or  that  the  defend- 
ant may  show  good  cause  to  the  contrary ;  May  it  please  your  honors  to 
grant  unto  your  orator  a  writ  of  subpoena  to  revive  [and  answer],  issuing 
out  of  and  under  the  seal  of  this  honorable  Court  to  be  directed  to  the  said 
6.  T.  W.,  thereby  commanding  him  at  a  certain  day  and  under  a  certain 
penalty,  to  be  therein  limited,  personally  to  be, and  appear  before  your 
honors,  in  this  honorable  Court,  then  and  there  [to  answer  the  premises 
and]  to  show  cause,  if  he  can,  why  the  said  suit,  and  the  proceedings  there- 
in had,  should  not  stand  and  be  revived  against  him,  and  be  in  the  same 
plight  and  condition  as  the  same  were  in  at  the  time  of  the  abatement^ 
thereof:  and  further  to  stand  to,  and  to  abide,  such  order  and  decree  in  the 
premises  as  to  your  honors  shall  seem  meet.  And  your  orator  shall  ever 
pray,  StG.  [  Where  it  is  only  necessary  to  pray  a  subpcena  to  revive^  the 
words  within  brackets  shoiUd  be  omitted.'] 


98.  BiU  of  revivor  on  the  marriage  of  a  female  plaintiff^. 

Humbly  complaining,  show  unto  your  honors,  your  orator  and  oratrix, 

A.  B.,  of  &C.,  and  £.  B.  his  wife,  that  on  or  about ,  your  oratrix,  by 

her  then  name,  of  £.  M.,  exhibited  her  original  bill  of  complaint  in  this 

honorable  Court  against and  W.  M.,  as  defendants  thereto,  thereby 

stating,  &^,  and  praying,  &c.  [state  the  prayer  of  the  bill].  And  your 
orator  and  oratrix  further  show,  that  the  said  several  defendants  being  duly 
served  with  process,  severally  appeared  and  put  in  their  answers  to  the 
said  original  bill ;  as  in  and  by,  dec  And  your  orator  and  oratrix  fur- 
ther show,  that  your  oratrix  took  several  exceptions  to  the  answer  put 
in  by  the  said  defendant  W.  M.  to  the  said  original  bill,  and  which 
said  exceptions  were,  upon  argument,  allowed  by  the  master,  to  whom 
the  same  was  refeiTed.  And  your  orator  and  oratrix  further  show,  that 
jqur  oratrix  afterwards  obtained  an  order  of  this  honorable  Court  to  amend 
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her  said  original  bill,  and  that  the  said  defendant  W.  M.  might  answer  the 
said  amendments  at  the  same  time  that  he  answered  the  said  exceptions. 
And  your  orator  and  oratrix  further  show,  that  before  the  said  W.  M.  had 
pat  in  his  answer  to  the  said  exceptions,  or  any  further  proceedings  were  had 

in  the  said  suit,  and  on  or  about  the day  of ,  your  oratrix  inter* 

married  with  your  orator  A.  B.,  whereby  the  said  suit  and  proceedings 
became  abated.  And  your  orator  and  oratrix  are  advised  that  they  are 
entitled  to  have  the  same  revived,  and  to  be  put  in  the  same  plight  and  con- 
dition as  the  same  were  in  at  the  time  of  the  abatement  thereof.  To  the 
end,  therefore,  that  the  said  suit  and  proceedings,  which  so  became  abated 
as  aforesaid  may  stand  revived,  and  be  in  the  same  plight  and  condition  as 
the  same  were  in  at  the  time  of  such  abatement,  or  that  the  said  defendants 
may  show  good  cause  to  the  contrary ;  May  it  please  your  honors  to  grant 
unto  your  orator  and  oratrix  a  writ  of  subpoena  to  revive,  issuing  out  of, 
and  under  the  seal  of  this  honorable  Court,  to  be  directed  to  the  said  W. 
M.,  thereby  commanding  him,  at  a  certain  day,  and  under  a  certain  penalty 
to  be  therein  inserted,  personally  to  be  and  appear  before  your  honors  in 
this  honorable  Court,  thei^  and  there  to  answer  and  show  cause,  if  he  can, 
why  the  said  suit,  and  the  proceedings  therein  had,  should  not  stand  and  be 
revived  against  him,  and  be  in  the  same  plight  and  condition  as  the  same 
were  in  at  the  time  of  the  abatement  thereof,  and  flirther  to  stand  to  and 
abide  such  order  and  decree  in  the  premises  as  to  your  honors  shall  seem 
meet. 

And  your  orator  and  oratrix  will  ever  pray,  &c. 


99.  BiU  of  Revivor  and  Supplement^  in  a  case  which  was  considered  cu  not 
falling  within  either  of  sections  52  and  53,  of  15  and  16  VicL  c.  86.^ 
^Modern  English  Form,"] 


M.  S.,  H.  S.,  and  E.  S.,  infants,  by  A.  B.,  *> 
their  next  friend,      .         .         .        .         ) 

and 

S.  D.  and  F.  D.,  his  wife,  R.  B.  and  E.  B.,  his 
wife,  R.  J.  B.,  J.  S.,  J.  B.,  A.  S.,  and  L 


Plainti£&. 


,,  his  *> 

.A.,; 


Defendants. 


BiU  of  Revivor  and  Supplement. 
To&c 

Humbly  complaining,  &c. 

1.  [_  Original  UU  fled  by  two  defendants,  the  femes  covert,  then  both  un- 
married and  infants,  and.  the  plaintiffs  in  the  supplemental  suit  against  the 

1  See  ante,  Vol.  II.  pp.  1589,  1604,  1605. 
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defendants  J.  S,,  A,  S.y  and  L.  A,y  slating  will  of  C.  i>.,  devising  real  eatates 
to  L,  A,  and  other  tntstees  (deceased),  under  which  the  children  of  the  testa^ 
Un^t  Sony  the  plaintiffs  in  the  original  cause,  and  the  defendant  J,  SL,  and 
also  the  defendant  A.  S*,  took  beneficial  interests,  and  praying  the  execution 
of  the  trusts  of  the  unU."] 

2.  [^Appearance  of  the  defendants  to  original  biU,'] 

8.  Divers  proceedings  and  orders  have  since  been  taken  and  made  re- 
epectively  in  said  original  suit 

4.  The  above-named  defendant  F.  D.,  then  F.  S.,  attained  the  age  of 
twentj-one  years  on  the  &c.,  and  on  the  &c  she  intermarried  with  and  be- 
came the  wife  of  the  defendant  S.  D.,  and  the  said  suit  thereby  became 
abated. 

And  by  way  of  supplement  the  above-named  plaintiffs  show  as  fol- 
lows :  — 

5.  No  settlement  affecting  the  share  or  interest  of  the  above-named  de- 
fendant F.  D.  in  the  said  real  estates  has  ever  been  made. 

6.  By  an  order  made  by  his  Honor  &Cy  on  &c.,  it  was  ordered  that  upon 
producing  to  the  registrar  an  office  copy  of  an  a^davit,  proving  the  due 
execution  by  all  parties  of  a  deed  in  exact  conformity  with  the  draft  arti- 
cles for  a  settlement  in  the  order  mentioned,  the  defendant  £.  B.,  then  £. 
8*9  and  the  defendant  R.  B.  should  be  at  liberty  to  intermarry. 

7.  [^Articles  for  settlement  accordingly,  of  which  J.  S.  and  J,  B.  are  truS' 
tees,  and  by  which  defendant  J?.  B.  covenanted  to  settle  his  intended  wif^s 
share  in  the  estates,  upon  trust  for  her  separate  use  for  life,  with  remainder 
for  the  benefit  of  their  children.     The  trusts  are  shortly  stated,'] 

8.  The  marriage  between  the  defendants  R.  B.  and  £.  B.,  his  wife,  waa 
duly  solemnized,  and  the  said  A.  B.  has  since  attained  the  age  of  twenty- 
one  years. 

9.  There  has  been  issue  of  the  last-mentioned  marriage,  one  child  only, 
viz.  the  above-named  defendant  R.  J.  B. 

10.  Under  the  circumstances  aforesaid,  the  said  original  suit  and  pro- 
ceedings have  become  defective  as  well  as  abated,  and  the  above-named 
plaintiffs  are  desirous  that  the  same  should  be  i*evived,  and  should  be 
carried  on  and  prosecuted  between  the  parties  to  this  suit,  in  manner  here- 
inafter prayed. 

Prayer, 

The  plaintiffs  pray  as  follows  : 

1.  That  the  said  suit,  orders,  and  proceedings  may  stand  revived,  and  be 
in  the  same  plight  and  condition  that  the  same  would  have  been  in  if  the 
same  had  not  become  abated,  and  that  this  suit,  so  far  as  may  be  necea- 
sary  or  proper,  may  be  deeme^jand  taken  to  be  supplemental  to  the  said 
original  suit  as  revived ;  and  that  the  orders  and  proceedings  in  said  last- 
mentioned  suit  may  be  carried  on  and  prosecuted  between  the  parties  to  this 
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suit,  in  the  like  manner  as  between  the  parties  to  the  said  original  suit 
revived.* 

2.  [^General relief.'] 

Names  of  defendants. 

The  defendants,  &c. 


100.  Bill  of  revivor  and  supplement,  caiother  form.  [^Modem  EngKth  Fomu\ 

Between  W.  L.  and  C.  C,  his  wife,    .        .       Plaintifis, 

and 
W.  B.,  A.  S.,  and  others,      ....     Defendants. 

\^The  hiU^  stated  the  mU  of  the  testator^  appointing  the  defendcmts  W.  R, 
and  X  &,  deceased,  executors,  and  contained  statements  as  to  legatees,  and 
the  deaths  of  several  of  them.  B  also  stated  the  fling  of  the  original  hiU 
hy  some  of  the  legatees  against  the  executors  and  residuary  legatees,  and  a 
decree  directing  the  usual  accounts  of  the  estate  of  the  testator,  with  dass 
and  other  inquiries.  The  bill  then  alleged  that  the  decree  had  been  carried 
into  the  Master's  office  ;  that  certain  accounts  had  been  taken,  but  no  report 
had  been  made."] 

"The  plaintiffs  farther  state,  by  way  of  supplement,"  &c.  [^The  hiU 
then  stated  the  deaths  of  the  plaintiffs,  and  of  several  of  the  defendants,  tn- 
cluding  J.  S.,  one  of  the  executors.']  The  said  suit  having  become  abated 
in  manner  aforesaid,  no  proceedings  have  been  taken  to  revive  the 
same." 

1  In  the  case  in  the  text  it  was  considered  that  a  snpplemental  bill  was  necessary,  aad 
that  it  did  not  fall  under  sects.  52  &  53,  of  the  15  &  16  Vict.  c.  S6,  or  either  of  them. 
The  cases,  however,  npon  the  subject  are  not  satisfactory.  In  the  following  cases  when 
thera  was  a  fransmiWon  of  interest,  the  52d  sect,  has  been  held  to  apply.  Atkinsoo  il 
Parker,  2  De  G.  M.  &  G.  221 ;  Fullerton  v.  Iblartin,  1  Drew.  238 ;  Lash  v.  Miller,  4  De  G. 
M.  &  G.  841 ;  Pickford  v.  Brown,  1  Kay  &  J.  643  ;  Hall  «.  CliTe,  20  Beav.  575 ;  Nocley 
V.  Palmer,  1  Jar.  N.  S.  221,  V.  C.  E.  In  Jebb  v.  Tagwcll,  24  L.  J.  Ch.  670,  ^be 
of  the  Rolls  ordered  that  an  infant,  who  was  bom  pending  the  suit  and  had  not 
brought  before  the  Court  by  supplemental  bill  or  otherwise,  should  be  bound  by  the  de- 
cree. And  see  the  earlier  cases  of  Petre  v.  Petre,  1  W.  Rep.  362 ;  Morritt  v.  Walton,  t 
W.  Rep.  544 ;  Hart  v.  Tulk,  2  W.  Rep.  131 ;  ante,  vol.  il  p  1604. 

s  Leggo  V.  Richards,  Y.  C.  Eindersley,  20  Jan'y,  1857,  MSS.  It  is  to  be  obaerred, 
that  in  this  case  the  supplemental  bill  was  filed  by  one  of  the  defendantB  to  the  original 
bill  and  her  husband,  and  was  therefore  sustainable,  and  not  open  to  objection,  (as  it 
would  have  been  if  the  plaintiffs  in  the  original  suit  had  filed  it)  that,  on  the  groand  of 
the  further  relief  sought,  it  was  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
which  cannot  be  filed  without  the  lea^e  of  Court.  Benow  v.  Morris,  10  Beav.  4S7  ; 
Hodson  V.  Ball,  U  Sim.  456 ;  Taylor  ».  Taylor,  I  M.  &  G.  397. 

As  to  supplemental  bill  after  decree,  see  ante,  vol.  ii.  p.  1612.  Such  a  bili  should  be 
in  aid  of  the  directions  contained  in  the  decree  on  the  original  suit.  'Mlaon  «.  Todd» 
1  M.  &  Cr.  42,  47. 
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[^7%e  hitt  then  set  forth  facts  and  circumstances  for  the  purpose  of  charge 
ing  the  surviving  executor^  and  the  estate  of  the  deceased  executor  repre- 
sented by  the  defendant  A.  S.,  with  wilful  default,  and  of  declaring  certain 
purchases  made  by  the  surviving  executor  of  portions  of  the  testator's  estate 
voidy  and  the  hiU  also  contains  the  following  general  charge :  — ] 

The  defendant  W.  R.,  and  the  eaid  J.  S.,  also,  in  many  other  respects, 
wasted  and  mismanaged  the  said  testator^s  estate,  and  thereby  occasioned 
very  considerable  loss  thereto ;  and  they  have  neglected  to  call  in  and  re- 
ceive various  parts  of  such  estate,  and  have  allowed  the  same  to  remain 
outstanding  upon  insufficient  security,^  and  have  also  retained  large  balances 
from  time  to  time  in  their  hands,  without  investing  the  same. 

The  plaintiffs  have  never  received  anything  on  account  of  the  legacy 
bequeathed  to  the  plaintiff  C.  L.,  by  the  said  will,  or  in  respect  of  any  part 
of  the  residuary  estate  of  the  said  testator,  although,  from  time  to  time, 
since  the  abatement  of  said  suit  they  have  made  frequent  applications  to 
the  defendant  W.  R.  for  an  account  of  the  real  and  personal  estate  of  the 
said  testator,  and  for  pa3rment  of  what  was  due  to  them  in  respect  thereof. 

The  defendants  W.  R.  and  J.  S.  purchased,  or  procured  to  be  transferred 
into  their  joint  names,  various  large  sums  of  bank  annuities,  forming  a 
part  of  the  said  testator's  estate,  a  considerable  part  of  which  has  been 
since  sold  out  by  the  said  W.  R.,  and  applied  for  purposes  not  sanctioned 
by  the  said  testator's  said  will,  and  the  defendant  W.  R.  threatens  and  in- 
tends to  sell  out  and  apply,  in  like  manner,  the  remainder  of  bank  an- 
nuities. 

Rrayer. 

The  plaintiffs  therefore  pray  as  follows :  — 

Prayer  to  revived]  1.  That  the  said  suit  and  proceedings  which  so  be- 
came abated  as  aforesaid  may  stand  and  be  revived,  and  be  in  the  same 
plight  and  condition  as  the  same  were  in  at  the  time  of  the  abatement 
thereof. 

2.  That  the  said  decree  made  on  the  hearing  of  the  said  cause  may  be 
prosecuted  and  carried  into  effect,  and  that  the  plaintiffs  may  have  the  full 
benefit  thereof. 

3.  That  an  account  may  be  directed  by  this  honorable  Court  of  all  the 
personal  estate  of  the  said  testator,  which  would,  but  for  the  wilful  neglect 
or  default  *  of  the  said  W.  R.  and  J.  S.,  or  either  of  them,  have  come  to 
their  or  either  of  their  hands. 

1  Caney  v.  Bond,  6  Bmt.  486 ;  RatcliflTe  v.  Winch,  17  Beav.  217 ;  Bnxton  v.  Boston, 
1  M7.  ft  Cr.  80 ;  Hughe«  v.  Empson,  2S  Bcav.  181 ;  Bate  v.  Hooper,  4  De  G.  M.  k  O. 
898. 

*  The  plaintiff  shoald  charge  wilfal  defaalt  in  the  bill,  and  establish  a  prima  fade  case 
thereof  at  the  hearing.  Shepherd  v.  Towgood,  Tom.  ft  R.  879 ;  Qarland  v.  Littlewood , 
1  Beav.  5S7.    And  the  decree  ihonld  either  contain  some  declaration,  or  direct  some 
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4.  That  the  purchase  ^  hereinbefore  mentioned  to  have  been  made  bj 

the  defendant  W.  R.,  of  the  said  freehold  and  leasehold  premises  at , 

may  be  declared  to  be  void  and  of  no  effect ;  or  that  the  said  W.  R.  and  J. 
S.  maj  be  declared  bound  to  make  good  to  the  said  testator's  estate  the  full 
present  value  of  such  premises,  and  that  all  proper  and  necessary  direc- 
tions may  be  given,  and  inquiries  made,  to  give  effect  to  such  declara- 
tion. 

5.  That  in  taking  the  account  by  the  said  decree,  and  hereinafter  sought 
to  be  taken,  the  said  W.  R.  and  J.  S.  may  be  disallowed  all  costs,  charges, 
and  expenses  incurred  by  them,  or  either  of  them,  in  consequence  of  their 
not  having  duly  converted  and  invested  the  said  testator's  estate,  pursuant 
to  the  directions  of  the  said  testator's  will. 

6.  That  the  defendant  A.  S.  may  admit  assets  of  the  said  J.  S.  sufficient 
to  meet  what  shall  be  found  due  from  the  said  J.  S.,  upon  taking  the  said 
several  accounts,  or  tliat  all  proper  and  necessary  accounts  may  be  taken 
of  the  personal  estate  and  effects  of  the  said  J.  S. 

7.  That  some  proper  person  may  be  appointed  to  get  in  and  receive  the 
outstanding  personal  estate  and  effects  of  the  said  testator,  with  all  proper 
and  necessary  directions  in  that  behalf;  and  that  the  defendant  W.  R.,  his 
servants  and  agents,  may  be  restrained,  by  the  order  and  injunction  of  this 
honorable  Court,  from  getting  in  and  receiving  any  part  thereof,  and  from 
selling  out,  parting  with,  or  disposing  of,  except  under  the  sanction  of  this 
Court,  any  part  of  the  bank  annuities  now  standing  in  his  name  as  afore- 
said, in  the  books  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land. 

8.  That,  for  the  several  purposes  aforesaid,  all  necessary  accounts  may 
be  taken,  directions  given  and  made. 

inqairies  with  a  Tiew  to  detennining  the  qaestion  as  to  the  wilful  de&nlt  of  the  aooMSt* 
ing  party,  otherwise  the  question  will  not  be  open  on  the  cause  coming  on  for  fortber 
consideration.  Jones  v.  Morrall,  2  Sim.  N.  S.  241 ;  21  L.  J.  Ch.  630.  As  to  chaigtng 
executor  with  interestf  see  Attorney-General  v.  Alford,  4  De  G.  M.  &  G.  843.  As  a  gcn- 
eral  rule,  an  executor  is  not  justified  in  carrying  on  the  testator's  trade  except  for  p•^ 
poses  of  winding  up.  CoUinson  v.  Lister,  20  Beav.  356 ;  24  L.  J.  762 ;  25  L.  J. 
Cb.  38. 

^  See  form  of  decree  where  a  trustee  purchases  a  trust  estate  at  an  alleged  ooder 
value,  and  claims  the  benefit  of  permanent  improvements.  Williamson  v.  Seaber.3  T. 
&  C.  Exch.  717. 
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101.  BiU  of  revivor  and  supplement  hy  the  executors  of  the  deceased  plain" 
tiff  in  the  original  hill  against  the  administratrix  and  heiress-at4aw 
of  the  dececaed  defendants^  against  whom  the  original  bill  had  been  ex- 
hibited for  a  foredosure  of  a  mortgage  of  freehold  and  leasehold 
proper^. 

To&c 

Humbly  complaining,  show  unto  jour  honors  your  orators  B.  W.,  of  &c, 
and  N.  W.,  of  &c.,  executors,  named  and  appointed  in  and  by  the  last  will 
and  testament  of  H.  W.,  late  of  &c,  gent,  deceased,  that,  on  or  about  the 

day  of ,  the  said  H.  ^W.,  exhibited  his  bill  of  complaint  in  this 

honorable  Court  against  T.  W.,  late  of  ^c,  gent.,  deceased,  thereby  pray- 
ing that  the  said  T.  W.  might  be  decreed  by  this  honorable  Court,  to  come 
to  a  just  and  fair  account  with  the  said  H.  W.,  for  the  principal  and  inter- 
est then  due  and  owing  to  him  on  the  mortgage  security,  in  the  said  bill 
mentioned,  and  might  pay  the  same  to  the  said  H.  W.  by  a  short  day  to  be 
appointed  by  this  honorable  Court,  together  with  his  costs ;  and  in  default 
thereof,  that  the  said  T.  W.  might  stand  absolutely  barred  and  foreclosed  of 
and  from  all  manner  of  benefit  and  advantage  of  redemption  or  claim  in  or 
to  the  residue  of  two  several  terms  of  five  hundred  years  and  four  hundred 
years  in  the  respective  mortgaged  premises  in  the  said  bill  mentioned,  and 
every  part  thereof.     And  the  said  defendant  T.  W.  being  duly  served  with 

process  appeared  thereto,  and  departed  this  life  on  or  about  the day  of 

y  without  having  put  in  his  answer  to  the  said  bill.     And  your  orators 

show  unto  your  honors,  by  way  of  supplement  to  the  said  original  bill,  that 
the  said  defendant  T.  W.  departed  this  life  intestate,  leaving  his  wife,  E. 
W.,  a  defendant  hereinafter  named,  enciente  with  a  child  since  bom  and 
named  A.  W.,  and  the  sAid  A.  W.  is  now  the  sole  heiress-at-law  of  the  said 
T.  W.,  deceased,  and  as  such  entitled  to  the  reversion  and  remainder  of  the 
freehold  part  of  the  said  mortgaged  hereditaments  and  premises,  expectant 
upon  the  determination  of  the  said  term  of  five  hundred  years  therein. 

And  your  orators  further  show,  that  on  the day  of ^  letters  of 

administration  of  the  goods,  chattels,  and  effects  of  the  said  T.  W.,  deceased, 
were  duly  granted  unto  his  widow,  the  said  E.  W.,  who  is  thereby  become 
his  sole  personal  representative.  And  your  orators  show  unto  your  honors 
that  the  said  complainant  H.  W.  departed  this  life  on  or  about  the        - 

day  of y  having  previously  duly  made  and  published  his  last  will  and 

testament  in  writing,  bearing  date  on  or  about  the day  of y  and 

thereof  appointed  your  orators  joint  executoro,  and  on  or  about  the 

day  of your  orators  duly  proved  the  said  will  in  the  proper  Couit, 

and  took  upon  themselves  the  burden  of  the  execution  thereof.  And  your 
orators  further  show,  that  upon  the  death  of  the  said  H.  W.,  the  said  sev- 
eral terms  of  five  hundred  years  and  four  hundred  years  became,  and  the 

175* 
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same  are  now,  vested  absolutely  at  law  in  your  orators,  as  his  personal 
representatives,  subject,  nevertheless,  to  the  redemption  on  payment  of  the 
principal  money  and  interest  thereby  secured.  And  your  orators  further 
show  unto  your  honors,  that  the  said  suit  having  become  abated  by  the 
death  of  said  T.  W.,  your  orators  are  advised  that  they,  as  the  personal 
representatives  of  the  said  H.  W.,  deceased,  are  entitled  to  have  the  same 
revived  and  restored  as  against  the  said  E.  W.  and  A.  W.,  to  the  same 
plight  and  condition  in  which  it  was  at  the  time  of  the  death  of  the  said  T. 
W.,  and  to  have  the  same  relief  against  the  said  E.  W.  and  A.  W.  To 
THE  END,  therefore,  &c. 

And  that  the  said  E.  W.  and  A.  W.  may  answer  the  said  original  billy 
and  that  they  may  be  decreed  by  this  honorable  Court  to  come  to  a  just 
and  fair  account  with  your  orators  for  the  principal  and  interest  now  due 
and  owing  to  your  orators  on  the  said  mortgage  securities,  and  may  pay  the 
same  to  your  orators  by  a  short  day  to  be  appointed  by  this  honorable 
Court,  together  with  your  orators'  costs  &c  &c.,  and  that  the  said  suit  may 
stand  and  be  revived  against  the  said  defendants,  and  be  in  the  same  plight 
and  condition  in  which  the  same  was  at  the  time  of  the  decease  of  the  sud 
defendant  T.  W.,  or  that  the  said  E.  W.  and  A.  W.  respectively  may  show 
good  cause  to  the  contrary ;  May  it  please  &c. 

Pray  svbpana  to  revive  and  answer 
the  original  hill  and  supplemental  biU 
against  E.  W.  and  A.  W. 


Supplemental  Statement. 
In  Chancery. 

Between  &c 

[  Tide  of  original  cause."] 

Supplemental  statement  to  be  added  to  the  original  bill  in  this  cause. 
[Here  state  the  facts  or  circumstances  which  have  occurred  since  thefiUng 
of  the  bill,  and  which  the  plaintiff  is  desirous  of  putting  in  issue.^] 

^  It  is  to  be  borne  in  mind,  that  if  the  plaintiff  is  entitled  to  amend  his  bill,  it  will  not 
be  necessary  to  file  a  supplemental  bill,  to  pat  in  issue  any  facts  or  circamstanees,  which 
may  haye  occurred  after  the  Institation  of  the  suit ;  but  they  may  be  introduced  by 
amendment ;  a  supplemental  statement,  therefore,  is  only  necessary  where  the  caose  is 
in  such  a  state  that  the  plaintiff  is  not  at  liberty  to  amend  his  bill.  Ante,  vol.  iL  p. 
1604,  1605. 
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Section  XXXIL 
Bills  of  Remew. 

102.  BUI  of  review  for  errors  of  ktw,  apparent  on  the  decree  itself 

To&c 

Hambly  complaining,  showeth  nnto  yoar  honors  your  orator  A.  B.,  of 

&C.,  that  on  the day  of ,  W.  S.,  of  &a,  the  defendant  hereinafter 

named,  exhibited  his  bill  of  complaint  in  this  honorable  Court  against  your 
orator,  and  thereby  set  forth  that  &c  [here  insert  the  original  InlT].  And 
your  orator  being  served  with  the  proper  process  for  that  purpose,  appeared 
and  put  in  his  answer  to  the  said  bill,  to  the  effect  following  [here  recite 
the  substance  of  answer"].  And  the  said  W.  S.  replied  to  the  said  answer, 
and  issue  having  been  joined,  and  witnesses  examined,  and  the  proofs 
closed,  [or,  the  said  W.  S.  joined  issue  on  the  answer  and]  the  said  cause 

was  set  down  to  be  heard,  and  was  heard,  before  your  honors,  on  the 

day  of y  when  a  decree  was  pronounced,  which  was  afterwards  passed, 

and  entered,  in  which  it  was  set  forth  and  recited,  that  it  was  at  the  hear- 
ing on  your  orator's  behalf,  insisted  that  your  orator- had,  by  his  answer,  set 
forth  that  &c.  [here  insert  the  recital  and  decree"].  And  the  said  decree 
has  since,  and  on  or  about  the day  of j  been  duly  signed  and  en- 
rolled, which  said  decree  your  onitor  insists  is  erroneous,  and  ought  to  be 
reviewed,  reversed,  and  set  aside  for  many  apparent  errors  and  imperfec- 
tions, inasmuch  as  it  appears  by  your  orator's  answer,  set  forth  in  the  body 
of  said  decree,  [here  insert  the  apparent  errors.]  And  no  proof  being 
made  thereof,  no  decree  ought  to  have  been  made  or  grounded  thereon,  but 
the  said  bill  ought  to  have  been  dismissed  for  the  reasons  aforesaid.  In 
consideration  whereof,  and  inasmuch  as  such  errors  and  imperfections  ap- 
pear in  the  body  of  the  said  decree,  and  there  is  no  proof  on  which  to 
ground  any  decree  to  set  aside  the  said  rent-charge,  your  orator  hopes 
that  the  said  decree  will  be  reversed  and  set  aside,  and  no  further  proceed- 
ings had  thereon.  To  the  end,  therefore,  that  the  said  W.  S.,  &;c. ;  and 
that  for  the  reasons  and  under  the  circumstances  aforesaid,  the  said  decree 
may  be  reviewed,  reversed,  set  aside,  and  no  further  proceedings  taken 
thereon,  and  your  orator  permitted  to  remain  in  the  undisturbed  possession 
and  enjoyment  of  the  said  rent-charge. 

May  it  please,  &c. 

[Prayer  for  subpcsjia  in  usual  form.] 
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103.  Bill  of  review  on  discovery  of  new  matter. 

Humblj  complaining,  showeth  unto  your  honors  yoar  orator,  A.  B., 

of  Scc^  that  on  or  about ,  G.  D.,  of  &;c,  the  defendant  hereinafter 

named,  exhibited  his  bill  of  complaint  in  this  honorable  Court  against  jonr 
orator,  and  thereby  set  forth  that  &c  [^Here  insert  the  original  bilL] 
And  your  orator  being  duly  served  with  process  for  that  purpose,  appeared 
and  put  in  his  answer  to  the  said  bill,  to  the  effect  following :  [^Here  state 
the  substance  of  the  anawerJ]  And  the  said  G.  D.  replied  to  the  said  an- 
swer, and  issue  having  been  joined  and  witnesses  examined,  and  the  prooft 
dosed,  [or J  the  said  C.  D«  joined  issue  on  the  answer,  and]  the  said  cause 
was  set  down  to  be  heard,  and  was  heard  before  your  honors,  on  the  ^^ 

day  of ,  when  a  decree  was  pronounced,  whereby  your  honors  decreed 

that  your  orator's  title  to  the  premises  was  valid  and  effectual,  af^er  which 
the  said  C.  D.  petitioned  your  honors  for  a  rehearing,  and  the  said  cause 
was  accordingly  reheard,  and  a  decree  of  reversal  made  by  your  honors  on 
the  ground  of  the  said  C.  D.  being  the  heir-at-law  of  the  said  £.  F.,  de- 
ceased, and  which  said  decree  of  reversal  was  afterwards  duly  signed  and 
enrolled,  as  by  the  said  decree  and  other  proceedings  now  remaining  filed  as 
of  record  in  this  honorable  Court,  reference  being  thereto  had,  will  appear. 
And  your  orator  showeth  unto  your  honors,  by  leave  of  this  honorable 
Court  first  had  and  obtained  for  that  purpose,  by  way  of  supplement,  thai 
since  the  signing  of  the  said  decree  of  reversal,  your  orator  has  discovered, 
as  the  fact  is,  that  the  said  E.  F.  was,  in  his  lifetime,  seized  in  his  demesne 
as  of  fee,  of  and  in  the  hereditaments  and  premises  in  question  in  the  said 
cause,  and  that  the  said  E.  F.,  while  so  seized,  and  when  of  sound  mind, 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 

date  on  the day  of ^  which  was  executed  by  him,  and  attested 

according  to  law,  and  thereby  gave  and  devised  unto  the  said  J.  W.,  his 
heirs  and  assigns  forever,  to  and  for  his  and  their  own  absolute  use  and 
benefit,  the  said  hereditaments  and  premises  in  question  in  the  said  cause 
(to  which  your  orator  claims  to  be  entitled  as  purchai<er  thereof  from  the 
said  J.  W.)  And  your  orator  further  showeth  unto  yout  honors,  that  since 
the  said  decree  of  reversal  was  so  made,  signed,  and  enrolled,  as  aforesaid, 

and  on  or  about ,  the  said  C.  D.  departed  this  life,  intestate,  leaving 

6.  H.,  of  &C.  (the  defendant  hereinafter  named)  his  heir-at-law,  who,  as 
such,  claims  to  be  entitled  to  the  said  hereditaments  and  premises,  in  ezdo- 
sion  of  your  orator.  And  your  orator  is  advised  and  insists  that,  under  the 
aforesaid  circumstances,  the  said  last-mentioned  decree,  in  consequence  of 
the  discovery  of  such  new  matter  as  aforesaid,  ought  to  be  reviewed  and 
reversed ;  and  that  the  first  decree,  declaring  your  orator  entitled  to  the 
said  hereditaments  and  premises,  should  stand,  and  be  established  and  con- 
fiirmed ;  and  for  effectuating  the  same,  the  said  several  proceedings,  which 
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became  abated  by  the  death  of  the  said  C.  D.,  shoald  stand  and  be  revived 
against  the  said  G.  H.,  as  his  heir-at-law. 

To  THE  END,  therefore,  <&c  And  that  the  said  suit  may  be  revived 
against  the  said  G.  H.,  or  that  he  may  show  good  cause  to  the  contrary, 
and  that  the  said  last  decree,  and  all  proceedings  thereon,  may  be  reviewed 
and  reversed,  and  that  the  said  first-mentioned  decree  may  stand  and  be 
established  and  confirmed,  and  be  added  to,  by  the  said  will  being  declared 
a  good  and  efiectual  devise  of  such  hereditaments  and  premises,  as  afore- 
said ;  and  that  the  said  G.  H.  may  be  decreed  to  put  your  orator  into  pos- 
session of  the  said  hereditaments  and  premises,  and  in  the  same  situation, 
in  every  respect,  as  far  as  circumstances  will  now  permit,  as  your  orator 
would  have  been  in  case  such  last  decree  had  never  been  pronounced  and 
executed ;  and  that  your  orator  may  have  such  other  <&c.  May  it  please,  &c 
I    [^Pray  subpcefia  to  revive  and  answer  against  the  said  G.  H."] 


Section  XXXm. 

BiU  in  the  Nature  of  a  Bitt  of  Heview,  where  a  Parti/  is  bound  by  a  Decree. 

104.  Supplemental  hiU  in  the  nature  of  a  hiU  of  review.    (  Oommence  as  in 

preceding.) 

Whereby  your  honors  decreed  that  &c.,  (state  the  effect  of  the  decree^) 
as  by  the  said  proceedings  and  decree  now  remaiiiing  as  of  recoixl,  in  this 
honorable  Court,  reference  being  thereunto  had,  will  appear.  And  your 
orator  further  showeth  unto  your  honors,  (state  the  supplemental  matter,  hy 
leave  of  the  Court  &c,)  that  the  said  decree  has  never  hitherto  been  signed 
and  enrolled,  and  in  consequence  of  the  discovery  of  such  new  matter  as 
aforesaid,  your  orator  is  entitled,  as  he  is  advised,  to  have  the  said  cause 
heard  thereon  by  your  honors,  when  reheard  on  the  said  original  bills  (a 
petition  for  that  purpose  having  been  presented  by  your  orator,  and  ac- 
ceded to  by  your  lordships)  in  the  same  manner  as  if  such  new  matter  had 
been  put  in  issue  in  the  said  original  suit.  To  the  end,  therefore,  &c 
(Interrogate  as  to  supplemental  matters.) 

And  that  the  said  will  may  be  established,  and  declared  a  valid  and 
effectual  devise  of  the  said  hereditaments  and  premises,  and  that  the  said 
cause  may  be  heard  on  such  new  and  supplemental  matter  as  aforesaid,  at 
the  same  time  that  it  is  reheard  on  the  said  original  bill ;  and  that  your 
orator  may  have  such  further  and  other  relief  as,  under  the  circumstances 
hereinbefore  particularly  mentioned  to  your  honors,  shall  seem  meet,  and 
the  nature  of  this  case,  as  it  hereby  appears,  may  require.  May  it  please, 
Ac 
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Sectiok  XXXIV. 

JBill  to  stipend  a  Deeree* 

10$.  To  enlarge  ike  time  of  performance  of  a  decree,  on  the  ground  of  in- 
emtable  necessity ,  which  prevented  a  party  from  complying  mth  the 
strict  terms  of  it. 

Humbly  oomplainiog,  showeth  onto  your  honors  your  orator  A.  B.,  of 

Ac,  that  yotir  orator,  on  the day  of y  borrowed  the  sum  of  $ 

from  G.  D.,  of  &c.,  the  defendant  hereinafter  named,  and  in  order  to  secure 
to  the  said  C.  D.  the  repayment  thereof,  with  legal  interest,  your  orator,  by 

an  indenture,  bearing  date  the day  of ,  [^set  forth  the  mortgage,'] 

bargained,  sold,  and  conveyed  unto  the  said  C.  D.  the  real  estate  named 
and  described  in  the  said  indenture,  subject  to  redemption,  on  payment  by 

your  orator  of  the  said  sum  of  $ and  interest,  as  therein  mentioned, 

as  by  the  said  indenture,  reference  thereto  being  had,  will  more  fully  ap- 
pear.    And  your  orator  further  showeth,  that  the  said  C.  D.,  on  or  about 

y  exhibited  his  bUl  of  complaint  to  this  honorable  Court  against  your 

orator,  for  payment  of  what  was  then  due  to  him  for  principal  and 
interest  on  the  said  security,  by  a  short  day  to  be  appointed  for  that  pur- 
pose, or  that  your  orator  might  be  absolutely  debarred  and  foreclosed 
from  all  right  and  equity  of  redemption  in  the  said  mortgaged  premises ; 
and  your  orator  having  put  in  his  answer  thereto,  and  submitted  to  pay 
what  should  appear  to  be  due  from  him,  the  said  cause  came  on  to  be  heard 

before  this  honorable  Court,  on  or  about ^  when  it  was  referred  to  R. 

v.,  one  of  the  Masters  of  this  honorable  Court,  to  take  an  account  of  what 
was  so  due  from  your  orator  to  the  said  G.  D.  as  aforesaid,  and  your  orator 

was  ordered  to  pay  the  same  on  the day  of y  or  to  be  absolutely 

foreclosed  of  all  right  and  equity  of  redemption  in  the  said  mortgaged 
premises,  as  by  the  said  proceedings  now  remaining  as  of  record  in  this  hon- 
orable Court,  reference  being  thereto  had,  will  appear.  And  your  orator 
further  showeth  unto  your  honors,  that  your  orator  was  duly  prepared  and 
was  ready  to  pay  what  should  be  reported  to  be  due  from  him  ;  but,  before 
the  said  Master  made  his  report,  your  orator  was  sent  in  great  haste,  by 
the  commands  of  his  Majesty,  Ambassador  to  the  Court  of  Paris,  on  spedal 
and  weighty  affairs  of  state,  which  admitted  of  no  delay ;  and  your  orator 
was,  therefore,  unable  to  make  Any  provision  for  the  payment  of  what 
should  be  so  found  due  from  him  as  aforesaid.  And  your  orator  farther 
showeth  unto  your  honors,  that  the  said  Master,  during  your  orator's  ab- 
sence, made  his  report,  whereby  he  found  that  the  sum  of  $ was  due 

to  the  said  C.  D.,  for  principal  and  interest  from  your  orator,  but  no  fiir- 
iher  proceedings  have  since  been  taken  in  the  said  cause.     And  your  ora- 
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lor  being  ready  and  willing  to  pay  the  said  sum  of  $ to  tbe  said  C. 

D.,  and  all  subsequent  interest  thereon,  is  adyised,  that,  on  payment  thereof, 
he  is  entitled,  under  the  circumstances  aforesaid,  to  have  so  much  of  the 
said  decree  as  relates  to  the  foreclosure  of  your  orator's  right  and  equity 
of  redemption  in  the  said  mortgaged  premises,  suspended,  and  on  payment 
thereof,  to  have  a  reconveyance  of  the  said  mortgaged  premises  from  the 
said  C.  D.,  &c    To  the  end,  therefore,  &c    And  that  the  subsequent 

interest  on  the  said  sum  of  $ y  so  reported  to  be  due  from  your  orator 

as  aforesaid,  to  the  present  time,  may  be  computed  by  the  direction  of  this 

honorable  Court,  and  that  on  the  payment  of  the  said  sum  of  $ and 

such  interest  as  aforesaid,  the  said  decree  of  foreclosure  may  be  suspended, 
and  the  said  C.  D.  directed,  at  the  expense  of  your  orator,  to  reconvey  the 
said  mortgaged  premises  to  your  4>rator,  or  as  he  shall  appoint,  freed  and 
absolutely  discharged  firom  the  said  mortgage.  [^And  far  further  rdief] 
May  it  please.  Sec 


Section  XXXV. 

BiU  to  set  (uide  a  Decree  obtained  hy  Fraud. 

•  ■ 

106.  BiU  to  eet  aride  a  decree  of  foreclontre  fraudulently  obtained^  and  for 

a  redemption. 

Humbly  complaining,  showeth  unto  your  honors  your  orator  A.  B.,  of  &c^ 
that  T.  B.,  of  Sec,  deceased,  your  orator^s  late  £Either,  during  his  life,  and 

on  or  about  the day  of ,  was  seized  in  his  demesne,  as  of  fee,  of 

and  in  the  real  estate  hereinafter  particularly  described ;  and  by  indenture 
of  that  date,  made  between  the  said  T.  B.,  of  the  one  part,  and  C.  D.,  of 
&c,  the  defendant  hereinafter  named,  of  the  other  part,  the  said  T.  B., 

in  consideration  of  $ ^  bargained,  sold,  and  conveyed  unto  the  said 

T.  B.,  his  heirs  and  assigns,  all  &c,  [deeeribe  the  mortgaged  premises,'] 
subject  to  redemption  on  payment  of  the  said  principal  money  and  lawful 
interest  at  the  time  therein  mentioned,  and  long  since  past;  as  by  Ae 
said  indenture,  reference  being  thereto  had,  will  more  fully  appear.  And 
your  orator  further  showeth,  that  the  said  T.  B.  departed  this  ^fe  on  or 

about ,  leaving  your  orator  his  heir-at-law,  and  only  child,  then  an 

infant  under  twenty-one  years  of  age,  that  is  to  say,  of  the  age  of  seven 
years  or  thereabouts,  him  surviving.    And  your  orator  further  showeth, 

that  during  your  orator's  minority,  on  or  about ,  the  said  G.  D.  filed 

bis  bill  of  complaint  in  this  honorable  Court,  against  your  orator,  for  a  fore- 
closure of  your  orator's  right  and  equity  of  redemption  in  the  said  mort- 
gaged premises ;  but  your  orator  was  not  represented  in  such  bill  to  be 
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then  an  infant;  and  the  said  C.  D.  caused  and  procured  one  L.  M., 
since  deceased,  who  acted  in  the  management  of  the  afiairs  of  your  oratoi's 
said  father,  to  put  in  an  answer  in  the  name  of  your  orator,  and  without 
ever  acquainting  your  orator,  or  any  of  his  friends  or  relations,  therewith ; 
in  which  said  answer  a  much  greater  sum  was  stated  to  he  due  from  your 
orator,  on  the  said  mortgage  security,  to  the  said  C.  D.,  than  in  fact  was 
really  owing  to  him,  and  for  which  it  was  untruly  stated  that  the  said  mort- 
gaged premises  were  an  insufficient  security ;  and  in  consequence  of  such 
answer  heing  put  in,  the  said  C.  D.  afterwards,  in  conjunction  with  the  said 

L.  M.,  on  or  ahout ,  obtained  an  absolute  decree  of  foreclosure  against 

your  orator,  which  your  orator  has  only  lately  discovered,  and  of  which  your 
orator  had  no  notice,  and  in  which  said  decree  no  day  is  given  to  your  ora- 
tor, who  was  an  infant  when  the  same  was  pronounced,  to  show  cause 
against  it  when  he  came  of  age  ;  as  by  the  said  proceedings,  now  remaining 
as  of  record  in  this  honorable  Court,  reference  thereto  being  had,  will  more 

fully  appear.     And  your  orator  further  shows  that  your  orator,  on  the 

day  of last,  attained  the  age  of  twenty-one  years,  and  shortly  after- 
wards, having  discovered  that  such  transactions  had  taken  place  during  his 
minority  as  aforesaid,  by  himself  and  his  agents,  represented  the  same  to 
the  said  C.  D.,  and  requested  him  to  deliver  up  possession  of  the  said 
mortgaged  premises  to  your  orator,  on  being  paid  the  principal  money  and 
interest,  if  any,  actually  and  fairly  due  thereon,  which  your  orator  offered, 
and  has  at  all  times  been  ready  to  pay,  and  which  would  have  been  paid  by 
the  personal  representatives  of  the  said  T.  B.,  out  of  his  personal  assets,  dur- 
ing your  orator's  minority,  had  any  application  been  made  for  that  purpose. 
And  your  orator  hoped  that  the  said  C.  D.  would  not  have  insisted  on  the 
said  decree  of  foreclosure,  so  fraudulently  obtained  as  aforesaid,  but  would 
have  permitted  your  orator  to  redeem  the  said  mortgaged  premises,  as  he 
ought  to  have  done.  But  now  so  it  is  &;c.,  the  said  C.  D.,  <&^,  pretends 
that  the  said  decree  of  foreclosure  was  fairly  and  properly  obtained,  and 
that  a  day  was  therein  given  to  your  orator,  when  of  age,  to  show  cause 
against  the  same,  and  that  your  orator  has  neglected  to  do  so,  and  that  your 
orator  is  neither  entitled  to  redeem,  or  to  ti*avel  into  the  said  accounts ; 
whereas  your  orator  charges  the  contrary  thereof  to  be  true,  and  that  your 

orator  only  attained  the  age  of  twenty-one  years  on  the  said day  of 

y  and  that  he  has  since  discovered  the  several  matters  aforesaid,  by 

searching  in  the  proper  offices  of  this  honorable  Court ;  and  your  orator  ex- 
pressly charges  tliat,  under  the  circumstances  aforesaid,  the  said  decree,  so 
fraudulently  obtained,  as  hereinbefore  mentioned,  ought  to  be  set  aside,  and 
your  orator  ought  not  to  be  precluded  thereby,  or  in  any  other  manner, 
from  redeeming  the  said  mortgaged  premises,  of  which  the  said  C.  D.  has 
possessed  himself,  by  such  means  as  aforesaid.  All  which  actings  &c.  In 
consideration  whereof  &c.     To  the  end,  <&c. ;  and  that  the  said  decide  of 
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foreclosure  may,  for  the  reasons  and  under  the  circumstances  afore^d,  be 
set  aside  by  this  honorable  Court,  and  declared  to  be  fraudulent  and  void  ; 
and  that  an  account  maj  be  taken  of  what,  it'  anything,  is  now  due  to  the 
said  C.  D.  for  principal  and  interest  on  the  said  mortgage ;  and  that  an  ac- 
count may  also  be  taken  of  the  rents  and  profits  of  the  said  mortgaged 
premises,  which  have,  or  without  his  wilful  default,  might  have  been  re- 
ceived by  or  on  behalf  of  the  said  C.  D.,  and  if  the  same  shall  appear  to 
have  been  more  than  the  principal  and  interest  due  on  the  said  mortgage, 
then  that  the  residue  thei'Bof  may  be  paid  over  to  your  orator,  and  that 
your  orator  may  be  at  liberty  to  redeem  the  said  mortgaged  premises,  on 
payment  of  the  principal  and  interest,  if  any,  remaining  due  on  the  said 
security ;  and  that  the  said  C.  D.  may  be  decreed,  on  being  paid  such  prin« 
dpal  money  and  interest,  to  deliver  up  possession  of  the  said  mortgaged 
premises,  free  from  all  incumbrances,  to  your  orator,  or  as  he  shall  appoint, 
and  to  deliver  up  all  title-deeds  and  writings  relating  thereto.  [  General 
rMef.']    May  it  please,  Sec    [^Pra^er  for  iuhpeena  against  C.  J).,  &c] 


Section  XXXVI. 

BiU  in  the  Nature  of  a  Sill  of  Revivor, 

107.   Where  there  has  been  a  devise  of  real  estate j  against  a  vendee  for  the 

specific  performance  of  an  agreement. 

Your  orator  A.  B.,  of  &c.    That  your  orator,  on  or  about ,  filed 

his  bill  of  complaint  in  this  honorable  Court  against  C.  D.,  of  &c.,  thereby 
stating  {see  form  of  specific  performance  of  an  agreement),  (Set  forth 
the  material  part  of  the  hill,  and  the  prayer.)  That  the  said  C.  D.  being 
served  with  process  of  subpoena,  appeared  to  the  said  bill,  but  before  he 
put  in  his  answer  thereto,  he,  the  said  C.  D.,  departed  this  life,  having  firt^t, 
when  of  sound  mind,  duly  made  and  published  his  last  will  and  testament 
in  writing,  (which  was  executed  by  him,  and  attested  as  by  law  is  required 
for  passing  real  estates  by  devises,)  and  thereby  gave  and  devised  all  his 
real  estates,  (comprising  the  estate  so  agreed  to  be  sold  by  him  to  your 
orator  as  aforesaid,)  to  £.  F.,  of  &c.,  (the  defendant  hereinafter  named,)  his 
heirs  and  assigns  forever,  as  by  the  said  will,  reference  being  thereunto  had 
will  appear*  And  your  orator  further  showeth  unto  your  honors,  that  the 
said  suit  became  abated  by  the  death  of  the  said  C.  D. ;  but  notwithstanding 
your  orator  is  advised  that  he  is  entitled  to  have  the  said  agreement  specifi- 
cally performed  by  the  said  £.  F.  as  such  devisee  as  aforesaid ;  and  which 
said  devise  your  orator  expressly  charges  is  in  every  respect  valid  and  ef- 

voL.  III.  176 


2102  APPENDIX. 

fectual :  To  the  end,  therefore,  &c.  And  that  your  orator,  tinder  the  cir- 
cumstances aforesaid,  maj  have  all  such  benefit  against  the  said  £.  F.  of 
the  said  suit,  so  commenced  as  aforesaid,  as  he  would  have  had  in  case  the 
said  C.  D.  had  been  living,  or  that  the  said  E.  F.  may  show  good  cause  to 
the  contrary.     May  it  please  &c.     {Subpcen<i.) 


Section  XXXVII. 
Bill  to  cany  a  Decree  into  Execution. 

108.   Where  a  decree  of  partition  has  been  obtained  and  not  executed. 

Humbly  complaining  showeth  unto  your  honors  your  orator  A.  B.,  of  Ac, 
that  your  orator,  on  or  about  the day  of ,  filed  bis  bill  of  com- 
plaint in  this  honorable  Court  against  £.  B.,  stating  [set  out  suhstance  of  a 
bill  for  partition"]  and  praying  [set  out  prayer  verbatim].  And  your  orator 
further  showeth,  that  due  process  having  been  served  upon  the  said  C.  D., 
he  appeared  and  put  in  his  answer  to  said  bill,  to  which  answer  a  replication 
was  filed  [or,  on  which  answer  issue  was  joined].  And  the  said  cause  being 
duly  at  issue,  the  same  came  on  to  be  heard,  and  was  heard,  before  your 

honors  on  the day  of ,  when  your  honors  were  pleased  to  order 

and  decree  that  a  commission  should  issue  to  certain  commissioners  to  be 
therein  named,  to  make  partition  of  the  estate  in  question,  who  were  to 
take  the  depositions  of  witnesses  to  be  examined  by  them,  in  writing,  and 
return  the  same  with  the  said  commission  ;  and  that  the  said  estate  was  to 
be  divided  and  separated,  and  one  third  part  thereof  set  out  in  severalty 
and  declared  to  belong  to  the  said  E.  B.  and  his  heirs ;  and  the  remaining 
two^  thirds  thereof,  declared  to  belong  absolutely  to  your  orator,  to  be  held 
in  severalty  by  him  ;  and  the  respective  parties  were  decreed  to  convey 
their  several  shares  to  each  other,  to  hold  in  severalty  according  to  their 
respective  undivided  shares  thereof;  and  that  it  should  be  referred  to  H.  R., 
one  of  the  masters  of  this  Court,  to  settle  the  conveyances,  in  case  the  par- 
ties differed  about  the  same ;  as  by  the  said  proceedings  and  decree  now 
remaining  as  of  record  in  this  honorable  Court,  reference  being  thereunto 
had,  will  more  fully  appear.  And  your  orator  further  showeth  unto  your 
honors,  that  the  commission  awarded  by  the  said  decree  never  issued,  on 
account  of  the  said  E.  B.  going  abroad,  and  being,  until  lately,  out  of  the 
jurisdiction  of  this  honorable  Court ;  but  the  said  E.  B.  having  since  re- 
turned, and  the  inconvenience  mentioned  in  your  orator's  former  bill  [for 
partition]  still  subsisting,  your  orator  is  desirous  of  having  the  said  decree 
forthwith  carried  into  execution,  but  from  the  great  length  of  time  which 
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has  elapsed,  and  the  refasal  of  the  said  £•  B.  to  concur  therein,  jour  orator 
is  advised  the  same  cannot  be  done  without  the  assistance  of  this  honorable 
Court.  To  THB  END,  therefore,  &c.  And  that  the  said  decree  roaj  be 
directed  to  be  forthwith  carried  specifically  into  execution,  and  the  said 
E.  B.  ordered  to  do  and  concur  in  all  necessary  acts  for  that  purpose.  May 
it  please  &c.     \jPrayerfar  iubpana  against  E»  BJ] 


Section  XXXVIII. 
GroM  BUI. 


109.   CroM  hill  by  an  administrator  ds  bonis  non  of  a  deceased  executory  to 

have  a  general  relecue  executed^  S^c. 

Humbly  complaining  showeth  unto  your  honors  your  orator  T.  B,,  of 
&c.,  administrator  of  the  goods  and  estate  which  were  of  R.  H.,  late  of 
&C.,  deceased,  at  the  time  of  his  death,  left  unadministered  by  M.  H.,  late 
of  &C.,  in  her  lifetime,  now  deceased,  and  which  said  M.  H.  in  her  lifetime, 
and  at  the  time  of  her  death,  was  administratrix  of  the  goods  and  estate 
which  were  of  the  said  R.  H.,  deceased,  at  the  time  of  his  death ;  that 
J.  M.,  late  of  &c.,  deceased,  when  of  sound  mind,  duly  made  his  last  will 
and  testament  in  writing,  and  thereby  after  bequeathing  several  pecuniary 
legacies,  gave  the  residue  of  his  goods  and  estate,  subject  to  the  payment 
of  his  debts,  to  his  daughter  H.,  then  an  infant  under  the  age  of  twenty- 
one  years,  but  now  the  wife  of  J.  C,  of  &c.,  (and  which  J.  C.  and  H.,  his 
wife,  are  two  of  the  defendants  hereinafler  named,)  and  thereby  appointed 
B.  P.,  of  &C.,  (another  defendant  hereinafter  named,)  and  the  said  R.  H., 
executors  of  his  said  will ;  as  by  the  said  will,  reference  being  thereunto 
had,  will  more  fully  appear.     And  your  orator  further  showeth  unto  your 

honors,  that  the  said  testator  died  on  or  about  the day  of ,  without 

altering  or  revoking  his  said  will,  leaving  his  said  daughter  H.  him  surviv- 
ing ;  and  upon,  or  soon  after  his  decease,  the  said  R.  P.  and  R.  H.,  as  such 
executors  as  aforesaid,  duly  proved  the  said  will  in  the  proper  Ck)urt,  and 
the  said  R.  P.  who  principally  acted  in  the  execution  of  the  said  will,  (the 
said  R.  H.  having  only  interfered  for  the  sake  of  conformity,)  under  and 
by  virtue  of  such  probate,  possessed  himself  of  a  coui^iderable  part  of  the 
said  testator's  goods  and  effects. 

And  your  orator  further  showeth  unto  your  honors,  that  the  said  R.  H. 

departed  this  life  on  or  about j  and  shortly  afler  his  decease  letters  of 

administration  were  duly  granted  to  the  said  M.  H.,  his  wife,  who  died  on 
or  about ;  and  after  her  decease  such  letters  of  administration  of  the 
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cinadministered  goods  and  estate  of  the  said  R.  H.  deceased  as  aforesaid, 
were  duly  granted  to  your  orator  by  the  proper  Court  of  Probate,  as  bj 
such  letters  of  administration^  reference  being  thereunto  had,  will  ap- 
pear. 

And  your  orator  further  showeth  unto  your  honors,  that  the  said  R.  H<^ 
previously  to  his  death,  accounted  for  and  paid  to  the  said  R  P.,  as  sudi 
co-executor  as  aforesaid,  all  such  part  of  the  estate  of  the  said  testator  ss 
had  been  received  by  him,  the  said  R.  H.,  as  such  executor  as  aforesaid,  and 
no  part  of  the  said  estate  remained  in  the  hands  of  the  said  R.  H.,  at  the 
time  of  his  decease,  previously  whereto  the  said  R.  H.  resided  in  the  coun- 
try, where  his  house  was  robbed,  and  all  papers  relative  to  his  acts  as  snob 
executor  as  aforesaid,  and  for  which  he  had  accounted  as  hereinbefore 
mentioned,  were  stolen,  and  have  never  hitherto  been  recovered. 

And  your  orator  further  showeth  unto  your  honors,  that  the  said  J.  (X 
and  H.,  his  wife,  duly  intermarried  previously  to  the  said  H.  attaining  the 
said  age  of  twenty-one  years,  which  she  has  since  done,  and  aAer  that 
period  the  said  R.  P.  duly  accounted  for  the  residue  of  the  said  testator's 
estate  with  the  said  J.  C.  (who  in  the  right  of  said  H.,  his  wife,  became 
entitled  to  receive  the  same)  and  thereupon  obtained  a  general  release  fit»m 
the  said  J.  C.  and  H.,  his  wife,  of  all  demands  in  respect  thereof,  as  by  the 
said  release,  reference  being  thereunto  had,  will  appear.  And  your  orator 
hoped,  under  the  circumstances  aforesaid,  he  would  not  have  been  called  upon 
for  any  account  of  the  administration  of  the  said  testator^s  estate.  But  now  so 
it  is,  may  it  please  your  honors,  &c.,  that  the  said  J.  C.  &  H.,  his  wife,  &c^ 
have  lately  filed  their  bill  in  this  honorable  Court  against  your  orator  as  such 
representative  of  the  said  R.  H.,  deceased,  as  aforesaid,  for  an  account  of 
the  estate  of  the  said  testator  J.  M.  received  by  the  said  R.  H.,  deceased,  in 
his  lifetime,  as  such  executor  as  aforesaid,  thereby  praying  that  your  ora- 
tor may  be  decreed  to  pay  the  said  J.  C,  in  right  of  his  wife,  what,  upon 
such  account,  shall  appear  to  be  due  to  the  said  J.  C,  in  right  of  the  said 
H.,  his  wife,  out  of  the  assets  of  the  said  R.  H. ;  and  to  which  said  bill 
they  have  made  the  said  R.  P.  a  defendant,  without  praying  any  account 
or  relief  against  him.  And  they  pi'etend  that  there  are  various  receipts 
and  accounts  \_particvlaT%2ing  those  charged  in  the  original  h%ir\  of  the  said 
R.  H.,  deceased,  as  such  executor  as  aforesaid,  as  to  the  estate  of  the  said 
testator,  which  remained  unaccounted  for  by  the  said  R  H.  at  his  decease, 
and  which  ought  to  be  paid  by  your  orator.  Whereas  your  orator  chai^ 
the  contrary  thereof  to  be  true  [negativing  gpecijicaUy  the  pretended  recmpti 
and  accounts'] ;  and  that  an  account  was  stated,  and  a  settlement  of  accounts 
took  place  between  the  said  R.  H.,  previously  to  his  death,  and  the  said 
R.  P.,  and  that  an  account  has  likewise  been  stated  and  settled  by  and  be- 
tween the  said  R.  P.  as  such  surviving  executor  as  aforesaid,  and  the  <aid 
J.  C.  in  right  of  the  said  H.,  his  wife,  since  she  attained  the  age  of  twenty- 
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one'jears  as  aforesaid ;  and  that  no  demand  was  eyer  made  on  the  estate  of 
the  said  R.  H.  in  ret»p«ct  of  his  accounts,  until  lately,  when  the  loss  of  such' 
papers  as  aforesaid  was  discovered,  and  of  which  loss  your  orator  charges  an 
undue  advantage  is  intended  and  attempted  to  be  taken  ;  and  jour  orator 
al^  charges,  that  the  said  R.  P.  abets  the  said  J.  C.  and  H.,  his  wife,  in 
their  proceedings,  and  refuses  to  indemnify  the  personal  estate  of  the  said 
R.  H.,  in  respect  of  his  accounts  in  the  execution  of  the  will  of  the  said  tes- 
tator J.  M.  so  accounted  for  by  him,  and  settled  with  the  said  R.  P.  as  afore- 
said; and  the  said  R.  P.  also  refuses  to  inform  your  orator  what  he  knows  of 
the  matters  aforesaid,  or  any  of  them,  and  also  denies  such  statements  as  have 
been  made  by  him  relative  thereto.  All  which  actings  &c  In  tender  con- 
sideration whereof  &c  To  the  end,  therefore,  &c  And  that  the  said 
J.  G.  and  H.,  his  wife,  may  be  decreed  to  execute  to  your  orator,  as  such 
administrator  of  the  goods  and  estate  of  the  said  R.  H.,  deceased,  lefl  un- 
administered  by  the  said  M.  H.,  also  deceased,  at  the  time  of  her  death,  a 
general  release  of  all  claims  and  demands  upon  such  unadministered  estate 
and  effects  of  the  said  R.  H.  deceased  as  aforesaid,  in  respect  of  all  the  ac- 
counts of  the  said  R.  H.  in  the  execution  of  the  will  of  the  said  testator  J.  M. ; 
or  that  an  account  may  be  taken  of  the  said  estate  of  the  said  testator  J.  M., 
received  by  the  said  R.  H.,  and  of  his  application  thereof;  your  orator  being 
willing  and  hereby  offering  to  pay  what,  (if  anything,)  shall  appear  to  be  due 
on  the  balance  of  such  account ;  and  that  the  said  R.  P.  may  be  decreed  to 
indemnify  the  estate  of  the  said  R.  H.,  and  your  orator,  as  such  adminis- 
trator thereof  as  aforesaid,  in  respect  of  such  part  thereof  as  the  said  R.  H. 
paid  to,  or  by  the  order,  or  for  the  use  of  the  said  R.  P.,  or  otherwise  to 
account  for  and  pay  the  same  to  your  orator.  And  that  the  said  J.  C.  and 
H^  his  wife,  may  be  decreed  to  pay  to  your  orator  his  costs  of  this  suit. 
And  that  your  orator  may  have  such  other  and  further  relief,  &c  May  it 
please,  &c 
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CHAPTER    V. 

Section  XXXIX. 
Infarmatiom. 

110.  In/ormafton  to  restrain  the  making  a  carriage  road  and  breaking  up  a 
public  footpcAk,  in  order  to  prevent  certain  streets  from  being  made 
thoroughfares  for  carriages  contrary  to  the  intention  of  a  statute. 

Informing,  showeth  unto  your  honors,  G.  I.  R.,  of  &<%,  Esq.,  Attomej- 
Greneral  of  the  State  [or  Commonwealth]  of  &c,  at  and  bj  the  relation  of 
A.  B.,  &G.,  &c.,  against  D.  Y.  (&c.,  &C.,  that  there  is  situate,  lying  and  being 

within  the  town  of ,  a  certain  public  street,  called  V,  lane,  leading 

from  a  certain  other  public  street,  called  B.  street,  to  a  certain  other  public 
street,  called  G.  street,  and  communicating  on  the  north  side  thereof  with 
certain  other  public  streets,  called  C.  street,  old  B.  street,  and  S.  row. 
And  the  Attorney-General  aforesaid,  by  the  relation  aforesaid,  further 
showeth  that  at  the  east  end  of  the  said  sti*eet,  called  N.  lane,  there  is  a 
certain  other  public  street,  called  S.  street,  leading  from  thence  into  a  cer- 
tain other  public  street,  called  P.  street,  and  that  along  the  south  side  of 
said  street,  called  V.  lane,  from  S.  street  to  B.  street,  there  is,  and  for  years 
past  has  been  a  common  and  public  footpath,  which  has  been  from  time  to 
time  paved  with  flagstones  at  the  expense  of  the  inhabitants  uf  the  said 

town  of ,  for  the  convenience  of  persons  passing  and  repassing  on  foot, 

the  said  street,  called  Y.  lane,  being  a  great  public  thoroughfare  for  foot 
passengers  from  B.  street  to  S.  street,  although  there  is  not  nor  ever  has 
been  any  thoroughfare  for  carriages  along  the  said  street  from  B.  street  to 
S.  street^  by  reason  of  certain  wooden  posts,  wliich  are,  and  ever  since  the 
making  of  the  said  street,  called  V.  lane,  have  been  placed  across  the  said 
street  a  few  feet  to  the  eastward  of  S.  row.  And  the  Attorney-Grenend 
aforesaid  by  the  relation  aforesaid  showeth  that  the  said  common  and  pub- 
lic footway  from  B.  street  to  S.  street  is  and  ever  since  the  making  of  the 
same  has  been  bounded  on  the  south  for  the  most  part  by  a  certain  ancient 
brick  wall,  which  forms  the  northern  fence  and  boundary  of  certain  lands 
called  M.  Gardens  and  B.  Gardens,  and  that  there  is  not  nor  ever  has 
been  any  public  way  or  opening  on  the  north  side  of  the  said  footway  so 

that  the  people  of  the in  passing  and  repassing  on  the  same  footway 

have  at  all  times  had  the  free  and  uninterrupted  use  thereof  without  any 
hurt,  hinderance,  or  obstruction  whatsoever.  And  the  Attomey-Greneral 
aforesaid  by  the  aforesaid  relation  further  showeth  that  upwards  of 
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years  since,  the  then  owners  of  the  said  lands  called  M.  Gardens  and  B. 
Gardens,  severally  claimed  a  right  to  open  a  public  street  or  way  from  P. 
through  their  respective  lands  into  the  said  street,  called  Y.  lane,  and 
threatened  to  make  a  public  street  or  streets  accordingly,  but  such  claim 
being  resisted  on  the  part  of  the  proprietors  and  inhabitants  of  the  said 
several  streets,  called  V.  lane,  C.  street,  old  B.  street,  and  S.  row,  by  rea- 
son of  the  disturbance  and  injury  that  would  thereby  be  occasioned  to  the 
said  several  streets,  the  said  owners  of  the  said  lands  thought  fit  to  aban- 
don such  claim,  and  afterwards  by  an  act  of  the ,  made  and  passed  on 

the day  of ,  entitled,  "  An  Act,"  &c.,  it  was  provided,  &c.,  which 

provision  was  inserted  in  the  said  act  for  the  purpose  of  protecting  the  said 
streets  called  Y.  lane,  S.  row,  C.  street,  and  old  B.  street,  from  any  thor- 
oughfare for  carriages  from  P.  to  the  said  street  called  Y.  lane,  by  the  way 
of  S.  street  or  by  any  other  means  than  by  the  way  of  B.  street.  And  the 
Attorney- General  aforesaid  by  the  relation  aforesaid  further  showeth  that 
said  D.  Y.,  proprietor  of  the  said  lands  called  M.  Gardens,  and  the  defend- 
ant hereinbefore  named,  has  formed  a  plan  for  making,  and  is  about  to 
make,  a  public  street  or  way  for  horses,  carts,  and  carriages,  from  P.  through 
the  said  lands  called  M.  Gardens  and  the  public  street  caUed  Y.  lane,  over 
the  aforesaid  common  and  public  footway  on  the  south  side  of  the  said 
street ;  and  in  and  towards  the  execution  of  such  plan  has  actually  made 
an  opening  in  the  said  ancient  boundary  wall,  and  has  taken  up  a  part  of 
the  flag  pavement  of  the  said  footway.  And  the  said  Attorney-General  at 
the  aforesaid  relation  further  showeth,  that  such  public  street  or  way  so  in- 
tended to  be  made  by  the  said  defendant  D.  Y.,  if  carried  into  execution, 
will  greatly  interrupt  and  obstruct  the  said  common  and  public  footway  on 
the  south  side  of  the  safd  street,  called  Y.  lane,  and  will  be  to  the  great 
damage  and  common  nuisance  of  all  the  people  of ,  passing  and  re- 
passing by  the  said  footway.  And  the  Attorney-General  aforesaid  at  the 
relation  aforesaid  further  showeth,  that  such  intended  street,  if  carried  into 
execution,  will  be  opposite  to  the  end  of  S.  row  and  westward  of  the  sa'd 
wooden  posts,  so  as  aforesaid  placed  across  the  said  street  called  Y.  lane, 
and  by  making  a  direct  thoroughfare  for  horses,  carts,  and  carriage?  from 
P.  into  the  said  street  called  Y.  lane,  will  actually  defeat  the  provision 
made  as  aforesaid  in  the  said  Act  for  the  protection  of  the  said  streets 
called  Y.  lane,  S.  row,  C.  street,  and  old  B.  street,  from  any  thoroughfare 
for  carriages,  and  will  therefore  be  contrary  to  the  true  intent,  meaning, 
and  spirit  of  the  said  Act.  To  the  end,  therefore,  that  the  said  D.  Y. 
may,  according  to  the  best  of  his  knowledge,  remembrance,  information,  and 
belief^  &c. 

And  that  the  said  defendant  may  answer  the  premises ;  and  that  the  said 
defendant,  his  agents,  servants,  and  workmen,  may  be  restrained  by  the 
order  and  injunction  of  this  honorable  Court  from  proceeding  to  make  and 
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open  any  public  street  or  way  from  the  said  lands  called  M.  Gardens  into 

the  said  street  called  Y.  lane,  over  the  said  common  and  public  fbotwaj; 

and  that  the  said  defendant  may  be  directed  to  replace  the  flags^tones  of 

the  said  footway  so  as  aforesaid  removed  by  him  or  by  his  order,  and  to 

put  the  same  footway  into  the  same  state  and  condition  as  the  same  was  in 

before  his  obstruction  aforesaid.     \_And  for  further  relief "] 

J.  L. 


111.  LiformcUion  at  the  relation  of  certain  freeholdere  and  inhahitanU  of  a 
parish^  forming  a  society  called  "  The  Ikoe^Uy-Four,^  by  whom  the 
affairs  of  the  parish  were'  managed,  to  establish  a  bequest  of  stock  for 
the  benefit  of  the  poor  of  a  certain  district  within  the  same  parisk, 
praying  also  to  have  the  stock  transferred  into  the name  of . 

In  Chancery.  x 

To  &c. 

Informing,  showeth  your  honors,  C.  I.  R,  of  &c,  Esq.,  Attorney-General 
of  the  State  [or  Commonwealth]  of  &c.,  at  and  by  the  relation  of  E.  C.  R, 
W.  G.,  &c.,  &c.,  all  housekeepers  and  inhabitants,  having  freehold  estates 
within  the  parish  of  T.,  in  the  county  of  N.,  that  there  has  been  from  time 
immemorial  within  the  said  parish  a  certain  society  consisting  of  twenty- 
four  persons,  being  housekeepers  and  inhabitants,  and  having  freehold 
estates  within  the  said  parish,  and  which  said  society  has  always  been,  and 
still  is,  called  or  known  by  the  name  or  description  of  "The  Twenty-Four"; 
twelve  of  which  twenty-four  have  from  time  immemorial  been  elected  or 
chosen  out  of  the  principal  inhabitants  having  freehold  estates  within  the 
township  or  district  of  N.  S.,  within  the  said  parish,  and  the  remaining 
twelve  out  of  the  principal  inhabitants  having  freehold  estates  within  the 
rest  of  the  said  parish,  commonly  called  the  country  part  of  the  said  parish, 
the  said  twenty-four  persons  having  constantly  had  the  direction  and  man- 
agement of  the  business  and  concerns  of  the  said  parish.  And  the  Attor- 
ney-General aforesaid,  at  the  relation  aforesaid,  also  informeth  your  honors, 
that,  upon  the  death  of  any  one  or  more  of  the  said  society,  or  in  case  of 
his  or  their  selling  or  disposing  of  his  or  their  freehold  or  freeholds  within 
the  said  parish,  the  survivors  and  others  of  the  said  society  have  been  from 
time  to  time,  whereof  the  memory  of  man  is  not  to  the  contrary,  used  and 
accustomed  to  elect  and  choose,  and  have  accordingly  elected  and  chosen, 
on  the day  of following  such  event,  some  other  person  or  per- 
sons to  be  a  member  or  members  of  the  said  society  in  the  room  or  stead 
of  the  person  or  persons  so  dying  or  disposing  of  his  or  their  freehold  as 
aforesaid.  And  the  Attomey-Geneml  aforesaid,  at  the  relation  aforesaid, 
further  informeth  your  honors,  that  the  relators  and  H.  H.,  late  of  W^  in 
the  county  of  N.,  Esq.,  were  the  persons  who  wei*e  last  elected  or  chosen 
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lis  members  which  composed  the  said  society ;  and  the  said  H.  H.  having 
lately  de{)arted  this  life,  your  relators  are  the  surviving  and  present  mem- 
bers of  the  said  society.  And  the  Attorney-General  aforesaid  at  the  rela- 
tion aforesaid,  further  informeth  your  honors  that  M.  R.,  late  of  &c.,  widow, 
deceased,  in  her  lifetime  duly  made  and  published  her  last  will  and  testa- 
ment in  writing,  bearing  date  on  or  about  the day  of ,  and  there- 
by amongst  other  things,  appointing  R,  J.  and  P.  P.,  of  &c.,  Esqs.,  executors 
thereof,  she  gave  and  bequeathed  unto  her  said  executors  in  the  words  and 
figures  or  to  the  purport  and  effect  following,  that  is  to  say :  ^  I  give,  devise 
and  bequeath  unto  the  said  P.  P.  and  R.  J.,  and  the  survivor  of  them, 

and  the  executors  and  administrators  of  such  survivor,  the  sum  of  $ , 

East  India  annuities,  part  of  which  is  no^v^  standing  in  my  name  in  the 
banks  of  that  company,  in  trust  that  they,  my  said  trustees  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor,  do  and 
shall  pay  to,  authorize,  and  permit  and  suffer  the  housekeepers  and  inhab- 
itants of  the  township  of  N.  S.,  commonly  called  "  The  Twenty-Four,"  for 
the  time  being  forever,  to  receive  the  dividends,  produce,  and  interest  of  the 
said  sum  of  $ East  India  annuities,  as  and  when  the  same  shall  be- 
come due  and  payable,  in  trust  to  be  by  them  or  any  five  or  more  of  them, 
paid,  applied,  and  disposed  of  from  time  to  time  forever,  unto  and  amongst 
such  of  the  poor  of  the  said  township  as  they  shall  think  proper '' ;  as  in 
and  by  such  will  and  the  probate  thereof,  relation  being  thereunto  had,  will 
more  fully  appear.  And  the  Attorney-General  aforesaid,  at  the  relation 
aforesaid,  further  informeth  your  honors,  that  the  said  testatrix,  M.  R.,  de- 
parted this  life  on  or  about  the day  of ,  without  revoking  or 

altering  her  said  will,  and  upon  or  soon  after  her  death  the  said  P.  P.  and 
R.  J.  duly  proved  the  said  will  in  the  appropriate  Court,  and  undertook  the 
executorship  thereof.  And  the  Attorney-General  aforesaid,  at  the  relation 
aforesaid,  further  informeth  your  honors  that  the  said  testatrix,  M.  R.,  was 
at  the  time  of  her  death  possessed  of  or  entitled  unto  a  considerable  per- 
sonal estate,  consisting  of  many  valuable  particulars,  and  particularly  she 
was  possessed  of  or  entitled  unto  a  considerable  sum  of  money  in  East 
India  annuities  to  a  much  larger  amount  than  the  said  legacy ;  and  upon  or 
shortly  afler  her  decease,  the  said  P.  P.  and  R.  J.,  by  virtue  of  the  said 
will  and  the  probate  thereof,  possessed  themselves  of  all  the  said  personal 
estate  and  effects,  and  procured  the  said  East  India  annuities  to  be  trans- 
ferred into  their  names.  And  the  Attorney-General  aforesaid  at  the  rela- 
tion aforesaid,  further  informeth  your  honors  that  the  personal  estate  and 
effects  late  of  or  belonging  to  the  said  testatrix,  and  possessed  by  her  said 
executors  nince  her  decease,  were  more  than  sufficient  (exclusive  of  the 
said  East  India  annuities})  for  the  payment  of  aU  her  debts,  funeral  ex- 
penses, and  legacies,  all  which  debts,  funeral  expenses,  and  legacies,  save 
the  albi^said  charitable  legacy,  have  been  long  since  fully  paid  and  die^- 
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charged;  and  the  said  East  India  annaities  now  remain  standing  in  the 
names  of  the  said  P.  P.  and  R.  J.,  to  answer  and  satisfy  the  aforesaid 
legacy.  And  the  Attorney- General  aforesaid,  at  the  relation  aforesaid, 
further  informeth  your  honors,  that  your  relators  being  the  persons  meant 
and  intended  in  the  said  testatrix's  will  mentioned*  of  the  housekeepers 
and  inhabitants  of  the  township  of  N.  S.,  commonly  called  ^  The  Twenty- 
Four/'  hoped  that  the  said  P.  P.  and  R.  J.  would  have  paid  and  applied  the 
interest  or  dividends  of  the  said  East  India  annuities  for  the  benefit  of 
such  person  or  persons  as  are  entitled  thereto  by  virtue  of  the  said  testa- 
trix's will.  But  now  so  it  is,  may  it  please  your  honors,  the  said  P.  P. 
and  R.  J.  decline  to  pay  the  interest  of  dividends  of  the  said  sum  of 

$ East  India  annuities,  unto  your  relators  to  be  applied  according  to 

the  direction  of  the  said  testatrix's  will,  alleging  that  they  cannot  do  so 
with  safety  to  themselves  without  the  direction  of  this  honorable  Court  for 
their  indemnity  therein.  And  the  Attorney-General  aforesaid  charges  that 
the  charitable  intentions  of  the  said  testatrix  are  in  danger  of  being  frus- 
trated in  process  of  time,  when  afler  the  deaths  of  the  said  defendants,  it 
may  be  difficult  to  find  out  who  are  or  may  be  the  personal  representatives 
of  the  said  testatrix,  in  order  to  obtain  a  representation  to  her,  and  the  ob- 
taining or  procuring  a  representation  to  her  will  be  attended  with  considera- 
ble expense,  and  therefore  the  said  Attorney-Greneral  and  the  said  relators 
charge  that  the  said  sum  of  money  in  annuities  aforesaid  ought  to  be  trans- 
ferred into  the  name  of  the of  this  honorable  Court  upon  the  trusts 

and  for  the  purposes  aforesaid.  To  thb  end,  therefore,  that  the  said 
P.  P.  and  R.  J.  may  upon  their  several  and  respective  corporal  oaths,  &C., 

And  that  the  aforesaid  charity  may  be  established;  and  that  the  said 
P.  P.  and  R.  J.  may  be  decreed  to  transfer  the  before-mentioned  sum  of 

$ in  East  India  annuities  into  the  name  of  the of  this  honorable 

Court,  upon  the  trust  and  for  the  purpose  mentioned  and  expressed  in  the 
said  testatrix's  said  will  concerning  the  same,  and  that  the  trust  thereof 
may  be  declared  accordingly;  and  that  the  interest  or.  dividends  which 
have  become  due  thereon  since  the  death  of  the  said  testatrix,  and  which 
may  hereafter  become  due  thereon,  may  from  time  to  time  forever  here- 
after be  paid  to  the  relators  and  their  successors,  the  twenty-four  of  the 
housekeepers  and  inhabitants  of  the  said  township  of  N.  S.,  to  be  applied 
in  the  manner  by  the  said  testatrix's  will  directed,  and  that  such  further 
and  other  directions  may  be  given  for  the  establishment  and  maintenaaoe 
of  the  said  chanty  as  to  your  honors  may  seem  meet  and  this  case  may  re- 
quire.    May  it  please,  &c. 
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CHAPTER   VI. 
Section  XL. 

InterragaU>ri€9. 

According  to  the  present  English  practice,  the  bill  of  complaint  contains 
no  interrogatories  for  the  examination  of  the  defendant.  But  if  the  plain- 
tiff requires  an  answer  from  any  defendant,  he  must  file  interrogatories  for 
that  purpose  within  eight  dajs  aAer  the  time  limited  for  the  appearance  of 
such  defendant ;  and  no  defendant  will  be  required  to  answer  a  biU  until 
interrogatories  sbaU  have  been  so  filed.^ 


112.  The  form  of  such  interrogatories  is  prescribed  in  the  general  orders  of 

7th  Augusty  1852,  as  follows: 
In  Chancery. 

John  Lee, Plaintiff. 

James  Styles  •         •        •         .        ^ 

and  >  Defendants. 

Henry  Jones, ) 

Interrogatories  for  the  examination  of  the  above-named  defendants,  in 
answer  to  the  plaintiff's  bill  of  complaint. 

1.  Does  not  the  defendant  Henry  Jones  claim  to  have  some  charge  upon 
the  farm  and  premises  comprised  in  the  indenture  of  mortgage  of  the  first 
of  May,  one  thousand  eight  hundred  and  fifty,  in  the  plaintiff's  bill  men- 
tioned ? 

2.  What  are  the  particulars  of  such  charge,  if  any,  the  date,  nature,  and 
short  effect  of  the  security,  and  what  is  due  thereon  ? 

3.  Are  there  or  is  there  any  other  mortgages  or  mortgage,  charges  or 
charge,  incumbrances  or  incumbrance,  in  any  or  what  manner  affecting  the 
aforesaid  premises  or  any  part  thereof? 

4.  Set  forth  the  particulars  of  such  mortgages  or  mortgage,  charges  or 
charge,  incumbrances  or  incumbrance  ;  the  date,  nature,  and  short  effect  of 
the  security ;  what  is  now  due  thereon,  and  who  is  or  are  entitled  thereto 
respectively,  and  when  and  by  whom,  and  in  what  manner,  every  such  mort- 
gage, charge,  or  incumbrance  was  created. 

The  defendant  James  Styles  is  required  to  answer  all  these  interroga- 
tories. 

The  defendant  Henry  Jones  is  required  to  answer  the  interrogatories 

numbered  I  and  2. 

T.T. 

[^Ndme  of  Cotmsel.'] 
1  Ante,  Vol.  L  pp.  819, 379. 
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113.  Am  to  a  deed. 

1.  Was  not  the  indenture  or  deed  of  the day  of >  in  the  plain- 
tiff's bill  mentioned,  or  some  and  what  other  indenture  or  deed,  of  some 
and  what  other  date,  made  between  the  several  persons,  and  whether  or 
not  to  the  purport  and  effect  in  the  plaintiff's  bill  in  that  behalf  mentioned 
and  set  forth,  or  between  some  and  what  other  persons,  or  to  some  and 
what  purport  and  effect? 

114.     As  to  documents, 

1.  Have  not  or  has  not  the  defendants,  or  some  or  one  and  which  of  them, 
now,  or  had  not  thej,  or  some  or  one  or  which  of  them,  heretc^ore  and 
when  last  in  their,  or  some  oir  one  and  which  of  their,  possession  or  power, 
or  in  the  possession  or  power  of  their,  or  some  or  one  and  which  of  their, 
solicitors  or  solicitor,  agents  or  agent,  and  whom  by  name,  some  and  what 
deeds  or  deed,  agreements  or  agreement,  accounts  or  account,  books  of  ac- 
count or  book  of  accounts,  cash  books  or  cash  book,  or  other  books  or  book, 
letters  or  letter,  bills  or  bill  of  costs,  receipts  or  receipt,  vouchers  or 
voucher,  memoranda  or  memorandum,  or  some  and  what  other  documents 
or  document,  paper  writings  or  paper  writing,  or  som/B  and  what  copies  or 
copy,  or  extracts  or  extract  of  or  from  the  several  particulars  aforessud,  or 
some  or  one  and  which  of  them,  referring  or  relating  to  the  several  matters 
hereinbefore  stated,  or  to  some  of  them,  and  would  not  the  truth  of  such 
matters,  or  of  some  and  which  of  them,  appear  by  such  particulars  if  the 
same  were  produced  ? 

2.  Let  the  defendants  severally  set  forth  a  full,  true,  and  perfect  list  or 
schedule  of  all  such  particulars,  distinguishing  those  which  now  are  from 
those  which  once  were,  but  are  not  now,  in  their  respective  possessi<m  or 
power. 

115.  As  to  personal  estate. 

1.  Set  forth  a  full,  true,  and  particular  account  of  all  the  personal  estate, 

[not  specifically  bequeathed,']  or  of  which  the  testator died  possessed 

or  entitled,  and  the  particulars  whereof  the  same  consisted  at  the  time  of 
his  death,  and  the  true  and  utmost  value  thereof,  specifying  the  amount  of 
cash  in  the  testator's  house,  at  his  banker's  or  elsewhere,  and  the  debts  or 
sums  of  money  owing  to  him,  and  from  whom  respectively ;  and  set  forth 
what  part  or  parts  of  the  said  testator's  personal  estate  has  or  have  been 
received  by  the  defendants and ^  or  either  and  which  of  them, 

1  The  passage  within  brackets  shoald  be  omitted,  if  it  is  sopposed  that  tiie  penonai 
estate  is  not  sufficient  for  payment  of  debts. 
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or  anj  person  or  persons,  and  whom,  bj  name,  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use. 

2.  Also  set  forth  the  respective  amounts  of  the  said  testator^s  funeral 
and  testamentary  expenses,  and  of  his  debts  and  the  several  particulars 
thereof  respectively,  and  the  several  amounts  paid  by  the  defendants,  or 
either  and  which  of  them,  for  or  in  respect  of  the  funeral  and  testamentary 
expenses  of  the  said  testator,  and  of  his  debts  respectively. 

3.  Set  forth  an  account  of  all  and  every  the  sum  and  sums  of  money 
paid,  and  when  and  by  whom  and  to  whom,  for  or  in  respect  of  the  several 
legacies  bequeathed  by  the  will  of  the  testator. 

4.  Set  forth  the  amount  of  the  clear  residue  of  the  said  testator's  per- 
sonal estate,  and  how  the  same  and  every  part  thereof  is  invested,  and  in 
whose  hands  the  same  and  each  and  every  or  any  part  thereof  is. 

5.  Set  forth  whether  the  debts  due  to  the  said  testator,  or  any  and  which 
of  them,  or  any  other  and  what  part  or  parts  of  his  personal  estate  are  or 
is  nnreceived,  unenumerated,  or  outstanding,  and  how  and  upon  what  secu- 
rity or  securities,  and  why  have  the  same  debts  and  such  other  personal 
estate  not  been  respectively  received,  converted,  or  gotten  in. 


116.  As  to  real  and  leasehoid  estates. 

1.  Set  forth  a  full,  true,  and  particular  account  of  all  the  freehold  and 
leasehold  estates,  of  or  to  which  the  said  testator  was  seized,  possessed,  or 
entitled,  or  over  or  in  respect  of  which  he  had  any  disposing  power  or 
beneficial  interest  at  the  time  of  his  death,  and  in  whose  possession  or  oc- 
cupation and  at  what  rent  or  rents  the  same  and  every  part  thereof  have  or 
has  been  since  the  death  of  the  said  testator ;  and  a  like  account  of  all  and 
every  the  sum  and  sums  of  money  which  have  or  hath  been  received  by 
the  defendants and ,  or  either  and  which  of  them,  or  by  any  per- 
son or  persons  by  their  or  either  and  which  of  their  order,  or  for  their  or 
either  and  which  of  their  use,  for  and  in  respect  of  the  rents  and  profits 
of  the  said  testator's  freehold  and  leasehold  estates  respectively  since  the 
death  of  the  said  testator,  an4  when  and  by  and  from  whom  received,  and 
in  respect  of  what  particular  estate  or  estates  or  property,  and  for  what 
rent  and  when  due,  and  for  what  parts  of  the  said  testator's  estates,  all  and 
every  such  sums  were  respectively  received ;  and  set  forth  bow  and  in 
what  manner  the  same  sums  and  every  of  them  have  or  hath  been  applied 
or  disposed  of,  and  what  is  the  balance  in  the  hands  of  the  defendants,  or 
either  and  which  of  them. 

2.  Set  forth  a  like  account  of  the  several  freehold  and  leasehold  estates 
which  have  been  sold  or  disposed  of,  and  when  and  by  and  to  whom,  and  for 
what  sum  or  sums  of  money,  and  when  and  from  whom  all  and  every  or 
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any  of  such  sum  or  sums  of  money  hath  or  hare  been  received  by  6r  come 

to  the  hands  of  the  said and ,  or  by  any  person  or  persons  by 

their  or  either  and  which  of  their  order,  or  for  their  or  either  and  which  of 
their  use ;  and  set  forth  whether  and  which  of  the  said  estates  respectively 
of  the  said  testator  remain  unsold  and  undisposed  of,  and  why,  and  what  is 
the  value  thereof  respectively. 


117.  LUerrogaiories  to  a  hiU  hy  a  purchaser  against  a  vendor  for  specific 
performance  of  a  contract  for  sale  of  a  freehold  estate. 

1.  Whether  he  [the  vendor]  was  not  seized  and  possessed  of,  or  other- 
wise well  entitled  unto,  the  said  freehold  messuage  or  tenement,  with  the 
out-buildings,  pleasure-grounds,  pastui'C-Iands,  and  other  the  appurtenance 
thereto  adjoining  or  belonging,  and  the  inheritance  in  fee  simple  thereof? 
and 

2.  Whether,  being  so  seized  and  entitled  as  aforesaid,  he  did  not,  at  the 
time  hereinbefore  in  that  behalf  mentioned,  or  at  some  other  and  what  time, 
cause  all  the  said  estate  and  hereditaments  to  be  put  up  to  sale  by  public 
auction  by  the  said  Mr.  W.,  at ,  in  three  lots,  pursuant  to  printed  par- 
ticulars and  conditions  of  sale  previously  advertised  and  published  thereof? 
and 

3.  Whether  the  said  premises  were  not  bought  in  by  him  the  siud  defend- 
ant at  the  time  of  the  said  sale,  or  how  otherwise  ?  and 

4.  Whether  your  orator  did  not,  in  or  about  the  said  month  of  April,  or 
when  else,  enter  into  a  treaty  with  the  said  defendant  for  the  absolute  par- 
chase  of  the  same  estate  and  premises,  together  with  the  timber  and  other 
trees,  fixtures  and  other  effects,  in  and  about  the  same,  discharged  fit>m  all 

incumbrances,  at  or  for  the  price  or  sum  of  $ ,  or  at  some  other  and 

at  what  price  ?  and 

5.  Whether  the  said  defendant  did  not  agree  to  accept  the  siud  sam  of 
$ as  the  contideration  for  the  said  estate  and  premises  ?  and 

6.  Whether  thereupon  such  agreement  in  writing  of  such  date,  or  of  or 
to  such  purport  and  effect  as  hereinbefore  in  that  behalf  mentioned,  was 
not  duly  entered  into  and  signed  by  the  respective  solicitors  for  your  ora- 
tor and  the  said  defendant,  in  the  name  and  on  the  behalf  of  your  orator 
and  the  said  defendant,  or  how  otherwise  ?  and 

7.  Whether  your  orator  did  not,  previously  to  the  signing  of  the  said 
agreement,  pay  the  said  defendant  the  sum  of  $  ■,  as  a  deposit,  and  in 
part  of  his  said  purchase-money,  or  sum  of  $ ?  and 

8.  Whether  the  said  defendant  hath  not  since  delivered  up  possession  of 
the  said  purchased  premises  to  your  orator  ?  and 

9.  Whether  your  orator  hath  not  always  been  ready  and  willing  to  per- 
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form  his  part  of  the  said  agreement,  and,  on  having  a  good  and  marketable 
title  shown  to  the  said  estate  and  premises,  and  a  conveyance  of  the 
fee-simple  thereof,  discharged  of  all  incumbrances,  made  to  him,  to  pay  the 

residue  of  said  purchase-money  or  sum  of  $ to  the  said  defendant  ? 

and 

10.  Whether  the  said  defendant  doth  not,  and  why,  refuse  to  perform  his 
part  of  the  said  agreement  ?  and 

11.  Whether  the  said  defendant  is  not  able  to  make  a  good  and  market- 
able title  to  the  said  estate  and  premises,  and  if  not,  why  not  ?  and 

12.  Whether  he  doth  not,  and  why,  decline  or  refuse  to  make  a  good  and 
marketable  title  to  the  said  premises  ?  and 

13.  Whether  your  orator  hath  not  required  him  so  to  do,  and  made  such 
offer  to  him  as  in  that  behalf  aforesaid,  or  to  that  or  the  like  or  some  and 
what  other  purport  or  effect  ?  and 

14.  Whether  the  whole  of  the  residue  of  the  purchase-money  of  the  said 
premises  hath  not  been  ready  and  unproductive  in  the  hands  of  your  orator, 
for  the  purpose  of  completing  said  purchase,  from  the  time  the  same  ought 
to  have  been  completed  by  the  terms  of  said  agreement,  or  from  some  and 
what  other  time  ? 


PART    II. 

FORMS  OF  THE  VARIOUS  MODES  OP  DEFENCE 

TO  SUITS  IN  EQUITY. 


CHAPTER   VII.      . 

Demubbers. 

1.  TXth  and  commencement 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  compkunt  of 
A.  B.,  the  above-named  plaintiff. 
This  defendant,  by  protestation,  not  confessing  all  or  any  of  the  matters 
and  things  in  the  plaintiff's  bill  of  complaint  contained  to  be  true  in  soch 
manner  and  form  as  the  same  is  therein  set  forth  and  alleged,  doth  demur 
to  said  bill,  and  for  cause  of  demurrer  showeth  that  &c.  [^Here  sei  forik 
ikt  cause  of  demurrer.'] 

2.  Conclusion. 

Wherefore  and  for  divers  other  good  causes  of  demurrer  appearing  in 

the  said  bill,  the  defendant  doth  demur  thereto,  and  humblj  demands  the 

judgment  of  this  Court  whether  he  shall  be  compeUed  to  make  anj  further 

or  other  answer  to  the  said  bill ;  and  prays  to  be  hence  dismissed  with  his 

costs  and  charges  in  this  behalf  most  wrongfully  sustained^ 

A.  B. 

[  Oounsets  luunc] 

8.  Demurrer  for  want  of  equity. 

[^THtle  and  commencement  as  before."] 

Cause  of  demurrer.]  That  the  plaintiff  hath  not  in  and  by  his  said  bOl 
made  or  stated  such  a  case  as  entitles  him,  in  a  Court  of  Equity,  to  any 
discovery  from  this  defendant  [or  these  defendants  or  either  of  them]  or 
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to  any  relief  against  him  [or  them  or  either  of  them]  as  to  the  matters 
contained  in  the  said  bill  or  anj  of  such  matters.     Wherefore  ^  &c. 

4.  Form  of  Demurrer  pretcrihed  in  Chancery  Etdes  of  New  Hampshire. 

In  the  Supreme  Judicial  Court 

H y    88. 

T.  P.  r.  T.  D.  <&  a. 
The  demurrer  of  T.  D. 
The  said  T.  D.  says  that  the  plaintiff  is  not  entitled  upon  said  bill  to  the 
relief  he  prays  for,  because  he  had  a  plain  and  adequate  remedy  at  law, 
and  because  &c. 

T.  D.,  by 

A.  T.,  hU  Solicitor. 

5.  Demurrer  for  muUifariousnest. 

The  demurrer  of  &c 
This  defendant,  by  protestation,  &c.,  doth  demur,  and  for  cause  of  de- 
murrer showeth,  that  it  appears  by  the  said  bill  that  the  same  is  exhibited 
against  the  defendant  and  the  several  other  persons  therein  named  as  de- 
fendants thereto  for  distinct  matters  and  causes,  in  several  whereof,  as  ap- 
pears by  the  said  bill,  this  defendant  is  not  in  any  manner  interested,  or 
concerned,  and  that  the  said  bill  is  altogether  multi&rious.  Wherefore  *  &c. 

6.  Demurrer  and  answer? 

The  joint  and  several  demurrer  of  W.  L.  and  J.  L.  to  part,*  and  the 

joint  and  several  answer  of  the  same  defendants  to  the  retidue,  of 

the  original  bill  of  complaint  of  T.  A.  P.  and  J.  B.,  plaintiffs. 

These  defendants,  to  so  much  of  the  plaintiffs'  bill  as  prays  that  they 

may  be  decreed  to  transfer  to  the  said  plaintiffs,  as  the  executors  of  G.  M. 

in  the  said  bill  mentioned,  the  21-64th  shares  of  the  ship  called  &c.,  in  the 

said  bill  mentioned,  and  that  the  said  defendant  J.  L.  may  be  decreed  to 

transfer  to  the  plaintiffs  the  21-64th  shares  of  the  brig  or  vessel  called  &c.,  in 

>  Leare  to  correct  a  clerical  error  in  demarrer  granted,  time  for  demnrring  not  having 
expired.  Richardson  v.  Hastings,  7  Bear.  58.  Demarrer  mast  state  some  caose  arising 
oat  of  the  bill,  bat  mast  not  introdoce  a  material  fact  8ee  Wood  o.  Midegley,  5  De  G., 
H.  &  6.  41  ;  23  L.  J.  Ch.  553. 

*  See  Romp  e.  Greenhill,  1  Jar.  N.  S.  123,  K. ;  20  Bear.  512 ;  Pictoa  v,  Lockett,  bj 
the  Yioe-Chancellor  of  England,  April,  1S37,  MSS. 

*  For  form  of  plea  and  demarrer,  see  Carter  v,  Treadwell,  3  Story  C.  C.  42,  43,  44. 
'  It  is  sobmitted  that  this  is  the  correct  form,  notwithstanding  what  is  said  in  the  re 

port  of  Osborne  v.  Jallion,  3  Drew,  552  ;  4  W.  R.  663.    And  see  aa  to  form  of  plea 
and  demarrer,  Barnes  v.  Taylor,  4  W.  R.  577. 
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the  said  bill  mentioned,  and  to  so  much  of  the  said  bill  as  prays  that  an 
count  may  be  decreed  to  be  taken  of  all  the  dealings  and  transactions  between 
these  defendants  and  the  said  G.  M.,  with  respect  or  in  relation  to  the  said 
two  vessels,  and  of  all  sums  of  money  respectively  received  and  paid  by 
these  defendants  and  the  said  G.  M.  respectively,  or  by  any  other  person 
by  their  or  any  of  their  respective  order,  or  for  their  or  any  of  their  use, 
and  that  these  defendants  should  be  decreed  to  pay  what  should  be  found 
due  thereon,  so  far  as  such  dealings  and  transactions  and  sums  of  money,  or 
any  or  either  of  them,  relate  to  or  concern  the  said  21 -64th  shares  of  the  said 
vessel  called  &c.,  or  the  said  21 -64th  shares  of  the  said  vessel  called  &c^  and 
the  freights  or  freight,  or  any  shares  or  share  of  the  freights  or  freight,  of 
such  vessels  or  either  of  them,  and  to  so  much  of  the  said  bill  as  prays  far- 
ther or  other  relief  with  respect  or  in  relation  to  the  said  shares  of  the  said 
two  vessels  respectively  or  the  freight  thereof  respectively. 

Cause  of  demurrer,']  These  defendants  do  demur  and  for  cause  of  de- 
murrer show,  that  the  said  plaintiffs  have  not  made  or  stated  such  a  case 
as  entitles  them  in  a  Court  of  Equity  to  the  relief  so  prayed  for,  or  any  part 
thereof ;  and  these  defendants  humbly  pray  the  judgment  of  the  Court  as  to 
such  parts  of  the  bill  as  they  have  so  demurred  to  as  aforesaid. 

Answer  to  residue  of  biUJ]  And  as  to  the  residue  of  the  said  bill,  that  is 
to  say,  all  the  discovery,  and  the  rest  of  the  relief,  by  the  said  bill  prayed, 
these  defendants  for  answer  thereto  severally  say,  they  admit  it  to  be  true 
that  Messrs.  C.  &  N.  were,  in  the  month  of  &C.,  engaged  in  building  at 
Liverpool,  on  their  own  account,  a  certain  brig  or  vessel,  and  that  in  the 
month  of  &c.,  these  defendants  W.  L.  and  J.  L.  did  cany  on  business 
together  in  partnership  as  wine  merchants  and  general  dealers,^  ^bc.,  &c 

7.  Demurrer  for  want  of  parties, 

\_Title  and  commencement.'] 

And  for  [further]  cause  of  demurrer  show,  that  there  are  not  proper 
parties  to  the  said  information,  and  that  there  is  not  and  are  not  any  person 
or  persons,  party  or  parties,'  to  the  said  information  who  represents  or  rep- 

1  In  this  case,  the  demnrrer  extended  too  far,  in  demarring  to  the  relief  sought  in  n- 
spect  of  the  freight  of  the  vessels  as  well  as  the  transfer  of  them,  and  it  was  held  that, 
consistently  with  the  law  as  to  the  registration  of  vessels,  one  person  might  be  the  leigai 
owner  of  a  ship  while  another  person  was  entitled  in  equity  to  the  freight.  FScum  r. 
Lockett,  V.  C.  E.,  April,  1837,  MSS.  See,  also,  Devanport  v,  Whitmore,  2  My.  &  Cr. 
177  ;  Armstrong  v.  Armstrong,  21  Bear.  78.  As  to  form  of  demorrer  and  answer,  sec 
ante,  Vol.  I.  pp.  442,  474. 

^  If  the  absent  parties  are  necessary  for  any  part  of  the  relief  prayed  by  the  biQ,  it  h 
an  objection  on  demorrer.    Per  Lord  Cottenham  L.  C,  Penny  o.  Watts,  2  Phil.  152. 
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resent,  or  has  or  have  a  common  interest  with  the  persons  or  class  of  per- 
sons whos^e  interests  the  said  information  affects  to  protect,  or  for  whom 
relief  is  thereby  prayed.*    Wherefore  &c. 

8.  Another  form  of  demurrer  for  want  of  partiee. 

The  demurrer  of  &c 

These  defendants  by  protestation,  &c.,  do  demur  to  the  said  bill,  and  for 
cause  of  demurrer  show  that  it  appears  by  the  said  plaintiff's  said  bill  that 
a  persona]  representative  of  R.  S.,  the  testator  therein  named,  resident  within 
the  jurisdiction  of  the  Court,  is  a  necessary  party  to  the  said  bill,  and  yet 
that  there  is  no  personal  representative  of  the  said  testator  resident  within 
the  jurisdiction  of  the  Court  a  party  to  the  said  bill     Wherefore  &c. 

9.  Demurrer  to  a  hiU  exhibited  hy  an  infant^  where  no  next  friend  is 

named, 

[  IStle  and  commencement,'] 

That  the  said  plaintiff,  who  appears  by  his  said  bill  to  be  an  infant  under 
the  age  of  twenty-one  years,  has  exhibited  his  said  bill  without  any  person 
being  therein  named  as  his  next  friend.     Wherefore  &c     [  Conclusion,'] 

10.  Demurrer  to  a  biU  where  a  plaintiff  claimed  under  a  wiUj  and  it  wcu 

apparent  on  the  face  of  the  hiU  that  he  had  no  tide, 

[  2V^/(0  and  commencement,] 

That  the  said  plaintiff  has  not,  as  appears  by  his  said  bill,  made  out  any 
tide  to  the  relief  thereby  prayed.     Wherefore  &c.     [  Qmclusion,] 

1 1.  Demurrer  to  a  biU  of  interpleader^  for  want .  of  the  neceeiory  affidavit^ 

and  for  want  of  equity. 

The  demurrer  of  &c 

This  defendant  by  protestation,  &c,  doth  demur  in  law  to  the  said  bill, 
and  for  cause  of  demurrer  showeth  that,  although  the  said  plaintiff's  said 
bill  is  upon  the  face  thereof  a  bill  of  interpleader,  yet  the  said  plaintiff  has 
not  annexed  to  his  said  bill  an  affidavit  that  he  doth  not  collude  concerning 
such  matters  with  any  of  the  defendants  thereto,  which  affidavit  ought, 
according  to  the  rules  of  this  Court,  as  this  defendant  is  advised,  to  have 

>  See  The  Attorney-General  v.  The  Corporation  of  Poole,  2  Keen,  190 ;  S.  C.  on 
appeal,  4  My.  ft  Cr.  17  ;  Hammond  v.  Meatenger,  9  Sim.  238. 
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been  made  by  the  said  plaintiff  and  annexed  to  the  said  bill ;  and  for  fiir- 
ther  cause  of  demurrer  this  defendant  further  showeth  that  the  said  bin 
does  not  contain  sufficient  matter  of  Equity  whereupon  this  Court  can 
ground  any  decree  in  favor  of  the  said  plaintiff,  or  give  the  said  plaintiff 
any  relief  against  this  defendant     Wherefore  &c. 

12.  Demurrer  to  a  hiU  of  interpleader,  because  it  does  not  show  any  tkdm 

of  right  in  the  defendant. 

The  demurrer  of  &c 

This  defendant,  by  protestation,  <&c.,  doth  demur,  and  for  cause  of  de- 
murrer showeth,  that  the  plaintiff  has  not  in  his  said  bill  of  interpleader 
shown  any  claim  or  right,  title,  or  interest  whatsoever  in  this  defendant  in 
or  to  the  said  estate  called  A.,  in  the  said  bill  particularly  mentioned  and 
described,  in  respect  whereof  this  defendant  ought  to  be  compelled  to  inter- 
plead with  C.  D.,  in  the  said  bill  named,  and  the  other  defendant  thereto. 
Wherefore  &c. 

13.  Demurrer  to  a  hiU  for  relief  on  a  lost  bond,  for  want  of  an  erffidaml 

of  such  loss  being  annexed  to  and  fled  with  the  bilL 

[7V^  and  commencement,'] 

That  the  said  plaintiff  by  his  said  bill,  as  this  defendant  is  advised,  en- 
deavors to  entitle  himself  to  a  sum  of  money  due  upon  the  bond,  therein 
stated  to  have  been  entered  into  by  this  defendant  to  the  said  plaintiff^  and 
suggests  for  equity,  that  the  said  bond  has  been  burnt,  lost,  or  destroyed ; 
and  the  said  plaintiff  has  not  by  affidavit,  annexed  to  and  filed  with  the  sud 
bill,  made  oath  that  the  said  bond  is  burnt,  lost,  or  destroyed.  Wherefore 
&C.     [^Conclwion.'] 

14.  Demurrer  to  a  bill  for  relief  against  a  mandamus* 

[^THile  and  commencement] 

As  to  so  much  and  such  part  of  the  said  plaintiff's  bill  as  prays  am 
injunction,  or  order  in  the  nature  of  an  injunction,  to  stay  proceedings  oo 
the  writ  of  mandamus,  issued  to  compel  the  said  plaintiff  to  hold  a  Coorty 
and  admit  these  defendants  respectively  as  tenants  thereto,  these  defendants 
severally  demur,  and  for  cause  of  demurrer  show,  that  it  is  against  tha 
course  and  practice,  and  not  within  the  jurisdiction  of  this  Court,  to  inter^ 
fere  or  afford  relief  against  the  said  writ  of  mandamusy  or  any  other  poo- 
ceeding  of  a  criminal  or  mandatory  nature.    Wherefore  &c    [^OtmchuiomJ] 
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15.  Demurrer  to  a  htU  to  restrain  a  private  ntnsance,  the  plaintiff^  not  having 

established  his  right  at  law, 

[^IXtle  and  commencement.'] 

That  the  plaintiff  has  not,  by  his  said  bill,  shown  such  a  case  as  entitles 
him  to  such  relief  as  is  thereby  prayed,  inasmuch  as  it  does  not  thereby 
appear  that  there  was  any  impediment  to  an  action  at  law  being  brought 
by  the  said  plaintiff  to  ascertain  his  right  and  that  of  this  defendant,  rela- 
tive to  the  wall  in  the  said  bill  particularly  mentioned,  or  that  in  any  trial 
or  action  verdict  or  judgment  has  been  hitherto  obtained  by  the  said  plain- 
tiff for  that  purpose,  or  that  there  was  previously  to  or  at  the  time  the  said 
bill  was  filed,  or  now  is,  any  authentic  record  of  such  right  Wherefore  &c. 
[  OonclusionJ] 

16.  Demurrer^  for  want  of  privity,  to  a  hiU  hy  an  unsatisfied  legatee  against 

a  debtor  of  his  testator, 

[^ntU  and  commencementJ] 

That  it  appears  by  the  said  plaintiff's  said  bill,  that  there  is  no  privity 
between  the  said  plaintiff  and  this  defendant,  to  enable  the  said  plaintiff  to 
call  on  this  defendant  for  payment  of  any  debt  due  to  the  estate  of  the  said 
testator  from  this  defendant    Wherefore  Ac    [^Conclusion.'] 

17.  Ikmurrer  hy  an  arbitrator  made  party  to  a  bill  to  impeach  his 

award. 

[^TUle  and  commencemenL] 

For  that  the  said  plaintiff  has  not,  by  his  said  bill,  which  seeks  to  set 
aside  the  award  therein  set  forth,  and  to  which  this  defendant  is  made  a 
party  in  his  character  of  an  arbitrator,  shown  that  he  can  have  any  decree 
against  this  defendant,  whose  answer  could  not  be  read  as  evidence  against 
the  other  defendants  to  the  said  bill,  or  any  of  them ;  and  the  said  plaintiff, 
for  anything  that  appears  in  the  said  bill  to  the  contrary,  might  examine 
this  defendant  as  a  witness  in  the  suit    Wherefore  Ac    [  Conclusion.] 

18.  Demurrer  to  a  bill  brought  against  a  defendant  by  a  judgment  cred' 

itor  who  had  not  sued  out  execution,  for  a  discovery  of  goods  of 

the  debtor,  alleged  to  have  been  fraudulently  possessed  by  the  de^ 

fendant, 

\_TitU  and  commencemenL] 

That  the  said  plaintiff  has  not  alleged,  nor  does  it  appear  by  his  said  bill 


2122  APPENDIX. 

that  he  has  sued  out  execution,  and  actually  taken  out  a  Jieri  facias  on  his 
said  judgment,  and  that  until  he  has  so  done  the  goods  of  A.  B.  in  the  said 
bill  named  are  not  bound  by  the  said  judgment,  nor  the  said  plaintiff  enti- 
tled to  a  discovery  thereof.     Wherefore  &c.     [  Conclusion.'] 

19.  Demurrer  where  a  discovery  would  subject  the  defendant  to  paint  and 

penalties  and  forfeitures. 

[^Title  and  commencement.] 

That  the  said  information  seeks  to  discover  how  this  defendant  came  by 
the  possession  of  the  several  goods  therein  particularly  mentioned,  whether 
it  was  not  by  fraud,  violence,  contrivance,  or  other  means,  &c.y  &&.,  bat  this 
defendant  is  advised,  that  any  discovery  of  the  manner  in  which  such  goods 
came  into  this  defendant's  possession,  as  an  officer  of  the  honorable  united 
company  of  merchants  trading  to  the  East  Indies,  would  or  might  subject 
this  defendant  to  fine,  or  corporal  punishment,  and  the  penalties  contained 
in  the  several  acts  of  Parliament  for  the  establishment  of  the  said  com- 
pany, and  also  to  a  forfeiture  of  his  rank  and  office  in  the  service  of  the 
said  company,  and  likewise  of  the  said  goods.  Wherefore  &c  [  Condm- 
sion."] 

20.  Demurrer  to  a  hiU  of  review  and  supplemental  hUl^  on  the  ground  dud 

there  are  no  errors  in  the  decree^  and  that  the  leave  of  the  Court  was 
not  first  obtained. 

These  defendants  by  protestation,  <&c,  do  demur  in  law  thereto,  and  for 
cause  of  demurrer  show,  that  there  are  no  errors  in  the  record  and  prem- 
ises, and  in  the  decree  of  the day  of ,  in  the  said  bill  of  review 

and  supplemental  bill  mentioned,  nor  is  there  any  sufficient  matter  allied 
in  the  said  bill  of  review  and  supplemental  bill,  to  entitle  the  said  plaintiff 
to  reverse  the  said  decree ;  and  for  divers  other  defects  and  errors  appear* 
ing  in  the  said  bill  of  review  and  supplemental  bill,  these  defendants  do 
demur  in  law  thereto  ;  and  these  defendants,  for  further  cause  of  demnirer, 
humbly  show,  that,  under  the  rules  of  this  honorable  Court,  no  supplemen- 
tal or  new  bill  in  the  nature  of  a  bill  of  review,  grounded  upon  any  new 
matter  discovered  or  pretended  to  be  discovered  since  the  pronouncing  of 
any  decree  of  this  Court,  in  order  to  the  reversing  or  varying  of  such  de- 
cree, shall  be  exhibited  without  the  special  leave  of  the  Court  first  obtained 
for  that  purpose  ;  wherefore,  and  for  that  the  said  plaintiff  does  not  allege 
by  the  said  bill  of  review  and  supplemental  or  new  biU  that  he  had  first 
obtained  leave  of  this  Court  for  exhibiting  the  said  bill  of  review  and  sup- 
plemental or  new  bill,  these  defendants  demur  in  law  thereto,  and  huokbly 
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pray  the  judgment  of  the  Court,  whether  thej  ought  to  be  compelled  to 
put  in  anj  further  or  other  answer  to  the  said  plaintiff's  said  bill  of  review 
and  supplemental  or  new  bill,  and  humbly  pray  to  be  hence  dismissed  with 
their  reasonable  costs  in  this  behalf,  most  wrongfully  sustained.^ 


CHAPTER   VIII. 

Pleas. 
1.  J\Ue  and  commencement  of  'pUa? 

The  plea  of ^  defendant  \or  of ^  defendants],  to  the  bill  of  com- 
plaint of ,  complainants  [or  the  joint  and  several  plea  of  A.  B.  and 

C.  D.,  defendants  &c]. 

This  defendant  [or  these  i defendants],  by  protestation,  not  confessing  or 
acknowledging  the  matters  and  things  in  and  by  said  bill  set  forth  and 
alleged  to  be  true,  in  such  manner  and  form  as  the  same  are  thereby  and 
therein  set  forth  and  alleged,  for  plea  to  the  whole  of  the  said  bill,  or  to  so 
much  and  such  part  of  the  said  bill  as  prays,  &c,  or  seeks  a  discovery  from 
this  defendant  \or  these  defendants],  whether,  &c.,  saith  \or  say]  that,  &c. 

2.  Conclusion. 

All  which  matters  and  things  this  defendant  doth  aver  [or  these  defend- 
ants do  aver]  to  be  true,  and  he  pleads  [or  they  plead]  the  said  [stcUtUe  or 
rdeaeey  Sfc.^  as  the  case  may  he  {in  harY]  to  the  said  plaintiff's  bill  [or  if  the 
plea  extend  to  part  only,  to  so  much  of  the  said  bill  as  hereinbefore  partieU' 
larly  mentioned']^  and  prays  [or  pray]  the  judgment  of  this  honorable 
Court,  whether  he  [or  they]  should  be  compelled  [or  ought  to  be  required] 
to  make  any  other  or  further  answer  to  the  said  bill  [or  to  so  much  of  the 
said  bill  a.^  is  hereinbefore  pleaded  to],  and  prays  [or  pray]  to  be  hence 
dismissed  with  his  [or  their]  costs  and  *charge  in  that  behalf,  most  wrong- 
fully sustained. 

[  Counsets  signature  J] 

3.  Plea  to  partf  and  answer  to  residue  of  biUf 

The  plea  of ,  defendant  [or  one  of  the  defendants],  to  part,  and 

>  Ante,  Vol.  II.  p.  1612. 
'  See  ante,  Vol.  I.  p.  704. 

*  For  form  of  plea  to  part  and  demurrer  to  the  residao  of  a  bill  in  which  plaintiff 
alleged  himself  to  sue  aa  administrator  of  a  deceased  person  and  also  in  his  own  private 
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the  answer  of  the  same  defendant  to  the  residae,  of  the  bill  of 

complaint  of ,  plaintiff  [^or  the  joint  plea  and  answer,  or  the 

joint  and  several  plea  and  answer,  according  to  cireumsiances']. 
This  defendant,  to  all  the  relief  sought  by  the  said  bill,  and  also  to  all 
the  discovery  thereby  sought,  except  the  discovery  sought  by  or  in  respect 
of  [so  much  of  the  said  bill  as  prays  that  this  defendant  may  answer  and 
get  forth]  whether,  &c.  [_here  the  language  of  the  interrogatorie$  which  it  is 
necessary  to  answer,  must  be  introduced],  this  defendant  does  plead  in  bar, 
and  for  plea  saith  &c.  [here  follows  the  plea"]. 

All  which  matters  and  things  this  defendant  does  aver  to  be  true,  and 
does  plead  the  same  in  bar  to  the  whole  of  the  said  bill,  except  such  part 
of  the  discovery  thereby  sought  as  aforesaid ;  and  this  defendant  humbly 
prays  the  judgment  of  this  honorable  Court,  whether  he  ought  to  be  com- 
pelled to  make  any  further  or  other  answer  to  so  much  of  the  said  bill  as  is 
hereby  pleaded  to,  and  he  prays  to  be  hence  dismissed  with  his  costs. 

And  for  answer  to  such  parts  of  the  said  bill  as  are  excepted,  this  de- 
fendant says,  that  &c}  [here  the  answer  follows."] 

[  Counsel's  signcUureJ] 

capacity,  the  plea  denying  that  he  was  administrator  and  the  demorrer  being  that  the  bfll 
showed  no  right  to  discovery  or  reUef  in  his  private  capacity,  see  Carter  v.  Tread««B, 
3  Story  C.  C.  42,  43,  44. 

1  See  Mitf.  PL  pp.  257,  329  ;  ante,  Vol.  I.  p.  493. 

If  the  bill  is  demurable,  the  defendant  should  demur  and  not  plead.  Billing  e. 
1  Mad.  230. 

As  to  plea  of  stated  aooourU  and  rdease.  If  error  or  frand  is  chaiged  by  the  Inll,  it 
be  denied  by  ihe  plea  as  well  as  answered  in  support  of  the  plea.  See  as  to  fonn  of 
the  plea,  Phelps  v.  Sproule,  1  M.  &  K  231 ;  Holland  v,  Sproule,  6  Sim.  623 ;  Parker  «. 
Alcock,  1  Y.  &  J.  432 ;  Attorney-General  v.  Brookshank,  1  Y.  &  J.  439. 

As  to  plea  of  adverse  possession.    Hardman  v.  Ellames,  5  Sim.  €40 ;  2  My.  &  K.  7S2. 

As  to  plea  stating  descent  to  heir  at  law,  see  Wood  v.  Skelton,  6  Sim.  176. 

The  Statute  of  Frauds  is  generally  taken  advantage  of  by  demurrer  or  answer.  Set 
Walker  v,  Locke,  5  Cnsh.  90,  93. 

As  to  pUa  of  ihe  Statute  of  Limitations^  in  case  of  a  bill  for  an  account,  see  Fonbet  «l 
Skelton,  8  Sim.  335 ;  Inglis  v.  Haigh,  8  Mees.  &  W.  769 ;  Cottam  v.  Partridge,  4  Scott 
K.  R.  819.  In  case  of  a  bill  of  foreclosure  and  plea  of  3  &  4  Will.  4,  c.  27,  a.  40. 
Dearman  v.  Wyche,  9  Sim.  573,  and  for  form  of  plea  and  answer,  ib.  579. 

As  to  plea  of  purchase  for  valuable  consideration.    See  Pennington  o.  Beechey,  S 
&  St.  282 ;  Jackson  v.  Bowe,  5  Buss.  514 ;  S.  C.  2  Sim.  &  St.  472 ;  Lord  Portariingtoii 
V.  Soulby,  6  Sim.  356. 

As  to  pUa  being  supported  by  an  answer.  See  ante.  Vol.  I.  p.  502 ;  Sanders  v.  King,  S 
Mad.  61 ;  Emerson  v.  Harland,  3  Sim.  490 ;  2  CL  &  Fin.  10 ;  Foley  9.  HMt^  3  M.  &  C. 
475 ;  Denys  v.  Locock,  3  M.  &  C.  205. 

As  to  pleading  double.    See  Kay  v.  Marshall,  1  Keen,  190. 
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I.  Pleas  to  the  Person. 

4  PUa  thcU  the  plaintiff'  %s  <m  alien  enemy, 

[Tide  and  commencement  cu  before.'] 

That  the  said  plaintiff  j\^  B.  is  an  alien,  born  of  foreign  parents,  and  in 
foreign  parts,  that  is  to  say,  at  Calais,  in  the  Kingdom  of  France,  and  ool 
of  the  allegiance  of  our  said  Lord  the  King,  and  under  the  allegiance  of 
the  said  King  of  France,  who  is  an  enemy  to  our  said  lord  the  King,  and 
to  whom  the  parents  of  the  said  plaintiff  adhere ;  and  the  said  plaintiff 
also  before  and  at  the  time  of  filing  his  said  bill  was,  and  now  is,  an  ene- 
my to  our  said  lord  the  King,  and  entered  into  these  dominions  without  the 
safe-conduct  of  our  said  lord  the  King,  and  has  not  been  made  a  subject  of 
oar  said  lord  the  King  by  naturalization,  denization,  or  otherwise.  There- 
fore ^bc.     (  Conclude  as  above.) 

5.  Plea  of  infancy  to  a  bill  exhibited  without  a  prochien  amy. 

[  Tide  and  commencement  as  before."] 

That  the  said  plaintiff,  before  and  at  the  time  of  filing  his  said  bill  in 
which  he  appears  as  the  sole  plaintiff,  was,  and  now  is,  an  infant  under  the 
age  of  twenty-one  years ;  that  is  to  say,  of  the  age  of  ■  or  thereabouts. 
Therefore  &c.     (  Conclude  as  above.) 

6.  PUa  of  coverture  of  the  plaintiff. 

[  Tide  and  commencement  as  before.] 

That  the  said  plaintiff  A.  B.,  before  and  at  the  time  of  exhibiting  her 
said  bill,  was,  and  now  is,  under  coverture  of  one  C.  D.,  her  husband,  who 
is  still  living,  and  in  every  respect  capable,  if  necessary,  of  instituting  any 

suit  at  law,  or  in  equity  in  this  ,  on'  her  behalf.     Therefore  &c. 

(  Conclude  as  before.) 

7.  PUa  of  lunacy. 

[^IVde  and  commencement  as  before.] 

That  the  said  plaintiff,  who  by  himself  alone  attempts  to  sustain  an  in- 
janction  in  this  suit,  before  and  at  the  time  of  filing  his  said  bill,  was  duly 
ibond  and  declared  to  be  a  lunatic,  under  and  by  virtue  of  a  commission 
of  lunacy,  duly  awarded  and  issued  against  him,  as  by  the  inquisition  there- 
on, (a  true  copy  whereof  is  now  in  this  defendant's  possession,  and  ready 

to  be  produced  to  this  honorable  Court,)  to  which  this  defendant  craves 
▼OL.  III.  178 
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leave  to  refer,  will  more  fullj  appear ;  and  which  said  commissioa  has/ not 
hitherto  been  superseded,  and  still  remains  in  full  force  and  effect ;  and  the 
said  A.  B.  therein  named,  and  the  said  plaintiff  is,  as  this  defendant  aren, 
one  and  the  same  person,  and  are  not  other  and  different  persons.  There- 
fore &C.     (  Conclude  as  above,) 


n.  That  the  Plaintiff  is  not  the  Person  he  pretends  to  be,  os 

DOES  NOT   SUSTAIN  THE    CHARACTER  HE  ASSUMES.^ 

8.  PleOy  that  ike  supposed  intestate  is  living^  to  a  UU  where  the  pUuntijf 

entitled  himself  as  administrator, 

[Title  and  commencement  as  before,^ 

m 

That  the  said  A.  S.,  in  the  said  bill  named,  (to  whom  the  said  plaintii' 
alleges  that  he  has  obtained  letters  of  administration,  and  by  virtae  of  whidi 
letters  of  administration,  and  also  under  the  pretence  of  his  being  the  heii^ 
at-law  of  the  said  A.  S.,  the  said  plaintiff  has  commenced  and  prosecoted 
this  suit,)  was  at  the  time  the  said  plaintiff  filed  his  said  bill,  and  stiU  is, 
alive  at  Paris,  in  the  Kingdom  of  France.  Therefore  this  defendant  de- 
mands the  judgment  of  this  honorable  Court,  whetlier  he  shall  be  com- 
pclled  to  answer  the  plaintiff's  bill ;  and  humbly  prays  to  be  dismissed  with 
his  reasonable  costs  on  this  behalf  sustained. 

9.  Plea  that  plaintiff  is  not  administrator,  as  he  alleges  himseif  to  he^ef 

a  person  deceased, 

[2V/fe  S^Cy  as  before.'] 

These  defendants,  by  protestation,  &c,  to  the  matter  in  said  bill  ooo- 
tained,  and  to  so  much  thereof  as  sets  forth  that  said  E.  C.  is  the  adminis- 
trator of  the  estate  of  said  S.  R.  A.,  and  to  so  much  thereof  as  relates  to 
any  contract  of  purchase  between  said  S.  R.  A.  and  these  defendaats,  and 
seeks  to  have  such  contract  rescinded,  and  prays  foi;^  relief  in  the  premiseB, 
and  that  these  defendants  may  be  required  to  refund  to  said  £L  C.  all  the 
money  paid  by  S.  R  A.  upon  the  said  purchase,  and  that  the  notes  giTea 
in  payment  therefor  may  be  given  up  to  be  cancelled,  and  that  the  plaintiff 
may  be  repaid  all  damages  and  expenses  which  said  S.  R.  A.  may  hare 
suffered  by  reason  of  the  premises,  do  thereunto  plead,  and  for  plea  say, 
that  said  E.  C.  is  not  administrator  as  in  the  bill  mentioned,  or  the  kgal 
representative  of  said  S.  R  A.,  duly  appointed  and  qualified  to  act  as 
therein  set  forth.    All  which  matters  and  things  these  defendants  ayer  to 

1  See  Carter  v.  Treadwell,  3  Story  C.  C.  42,  43. 
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be  tnie,  and  plead  the  same  to  so  much  of  said  bill  as  aforesaid,  and  praj 
judgment  of  this  honorable  Court,  whether  they  ought  to  be  required  to 
make  any  other  or  further  answer  thereunto. 


III.  That  the  Defendant  has  not  an  Interest  in  the  Subject 

THAT   CAN  HAKE   HIH  LIABLE   TO    DEMANDS    OF  THE    PLAINTIFF. 

10.  Plea  that  the  defendcmi  has  no  interest  in  the  subject  of  the  suit. 

\^2Ktle  and  commencement  as  above.'] 

As  to  80  much  of  and  such  parts  of  the  plaintiff's  bill  as  charges  that 
this  defendant  is  interested  in  the  personal  estate  of  A.  B.,  the  testator  in 
the  said  bill  named,  and  seeks  an  account  of  the  said  testator's  personal  es- 
tate ;  this  defendant  pleads  thereto,  and  for  plea  saith,  that  he  is  merely  a 
subscribing  witness  to  said  testator's  will,  and  in  no  wise  interested  therein ; 
and  this  defendant  avers  that  he  has  not,  nor  ever  had,  or  pretended  to 
have,  nor  does  he,  or  did  he  ever  claim  any  right,  title,  or  interest  whatso- 
ever in  the  personal  estate  of  the  said  testator,  or  any  part  thereof,  and 
that  the  said  plaintiff  has  no  right  to  institute  this,  or  any  other  suit  against 
him  in  respect  thereof.  All  which  said  matters  and  things  this  defendant 
doth  aver  and  plead  in  bar  to  so  much  of  the  said  plaintiff's  bill  as  herein- 
before particularly  mentioned  and  pleaded  to.  Aoid  this  defendant,  not 
waiving  his  said  plea,  but  relying  thereon,  and  for  better  supporting  the 
same,  for  answer  to  so  much  of  the  said  bill  as  aforesaid,  saith  he  denies 
that  he  now  is,  or  ever  was,  interested  in  the  personal  estate  of  the  said 
testator  or  any  part  thereof. 


lY.  That  the  Defendant  is  not  the  Person  he  is  alleged  to  be, 

OR  DOES  NOT   SUSTAIN  THE   CHARACTER   HE  IS  ALLEGED   TO   BE. 

11.  Plea  that  the  defendant  never  was  administrator. 

[^TKtle  and  commencement  as  above.'] 

That  he  is  not,  nor  ever  has  been,  administrator  of  the  goods,  or  estate 
which  were  of  the  said  E.  F.  deceased,  in  the  said  bill  named,  as  the  said 
plaintiff  in  his  said  bill  has  untruly  alleged.     Wherefore  &c     {Conclude 
a$  above.) 
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12.  Plea  to  a  JnU  of  Revivor  Offainst  the  administrators  of  the  original  de- 
fendant, deceased^  that  the  defendant  never  was  appointed  executor  or 
administrator  of  the  deceased  in  the  State  where  the  suit  is  sought  to 
be  revived  against  him  as  such. 

[7V^  and  commencement  eu  before.'] 

That  the  said  W.  D.  M.  H.  [the  original  defendant"]  at  the  tiqie  of  his 
decease,  was  a  citizen  of  and  resident  in  the  State  of  C,  and  that  his  last 
will  and  testament  was  dulj  proved  and  allowed  in  the  county  of  S.  F.,  in 
the  said  State  of  C. ;  and  that  this  defendant  was  named  as  one  of  the  ex- 
ecutors thereof,  and  duly  appointed  as  such  by  the  said  Court  of  Probate, 
and  that  this  defendant  has  not  been  appointed  an  execntor  of  the  said  will* 
or  an  administrator  upon  the  estate  of  the  said  W.  D.  M.  H.,  by  any  Court 
of  Probate  or  other  Court  in  the  State  of  M. ;  that  at  the  time  when  ser- 
vice of  the  plaintiff's  bill  was  made  upon  him,  he  was,  and  has  since  con- 
tinued to  be,  a  citizen  of  the  said  State  of  C.,  that  he  was  then  casually 
within  said  State  of  M^  and  for  a  temporary  purpose  only,  and  at  that  time 
had  no  assets  of  the  estate  of  the  said  W.  D.  M.  H.  in  his  possession  or 
under  his  control.  All  which  matters  and  things  this  defendant  doth  aver 
to  be  true,  and  pleads  the  same  to  the  said  bill  of  revivor,  and  demands  the 
judgment  of  this  honorable  Court  whether  he  ought  to  be  compelled  to 
make  any  answer  thereto,  and  prays  to  be  hence  dismissed  with  his  reason- 
able costs  in  this  behalf  sustained. 

H.  F.  T. 

[Jurat.] 

[Held  a  good  plea  in  Melius  v.  Thompson  et  al.  U.  States  G.  Court,  for 
Mass.,  1857.]  ^ 

Pleas  nr  Bab. 

y.  That  for  some  Reason,  fottnded  on  the  Substance   of  tAe 
Case,  the  Plaintiff  is  not  entitled  to  Relief. 

13.  Plea  of  a  decree,  as  of  record  in  a  Court  of  Equity. 

[Tide  and  commencement  as  above.] 

As  to  so  much  and  such. part  of  the  said  plaintiff's  bill  as  seeks  to  eom- 
pel  this  defendant  either  to  admit  assets  of  his  late  father  L  M.,  deceased, 
came  to  his  hands,  sufficient  to  answer  and  satisfy  the  said  plaintiff's  de- 
mand in  the  said  bill  mentioned,  or  to  set  forth  a  full  and  perfect  inventory 
and  account  of  all  the  personal  estate  of  his  this  defendant's  said  father, 

1  See  Beaman  v.  Elliot,  10  CoBh.,  172. 
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oome  to  the  hands  of  this  defendant,  or  to  the  hands  of  any  other  person  or 
persons  for  his  use,  with  the  nature,  kind,  and  value  thereof,  and  of  everj 
^  part  thereof,  and  of  all  sums  of  money  come  to  the  hands  of  this  defendant, 

or  any  other  person  or  persons  for  his  use,  for  or  on  account  of  the  real 
estates  of  this  defendant's  said  father,  or  the  rents  or  profits  thereof, 
(charged  with  the  several  legacies  in  the  said  testator^s  will,  and  in  the  said 
bill  also  mentioned  to  be  given  and  bequeathed  to  and  for  the  younger  chil- 
dren of  the  said  testator  in  the  said  will,  and  in  the  said  bill  also  respec- 
tively named)  ;  and  also  to  set  forth  the  annual  value  of  such  real  estates  ; 
or  that  this  defendant  may  thereout  pay  to  the  said  plaintiff  the  sum  of 

$ ^  in  the  said  plaintiff's  bill  mentioned,  with  interest  for  the  same, 

from  the  time  of  the  said  testator's  death  ;  this  defendant  doth  plead  there- 
to, and  for  plea,  saith,  that  at  the  term  of in  the  year ^  M.  M., 

since  deceased,  together  with  P.  M.,  deceased,  and  late  the  wife  of  the  said 
plaintiff,  and  S.  M.  and  H.  M.  respectively,  infants,  by  the  said  M.  M.,  their 
sister  and  next  friend,  (and  which  said  M.  M.,  P.  M.,  the  said  plaintiff's 
late  wife,  S.  M.  and  H.  M.,  were  the  daughters  and  younger  son  of  the 
testator  I.  M.,  all  since  deceased,)  exhibited  their  bill  of  complaint  in  this 
honorable  Court,  against  E.  P.  and  R.  T.  Esqs.,  (both  since  deceased,)  and 
this  defendant)  as  eldest  son  and  heir-at-law  of  the  said  testator,  I.  M. 
thereby  stating  &c.  d«.,  and  praying  that  the  legacies  given  and  bequeathed 
by  the  said  testator  in  and  by  his  said  will,  to  the  said  plaintiff  M.  M.,  as 
one  of  the  younger  children,  might  be  paid,  and  the  legacies  or  shares  of 
the  rest  of  such  younger  children,  all  of  whom  were  infants,  might  be 
properly  secured  for  their  benefit^  and  a  suitable  allowance  made  thereout 
for  their  maintenance  and  education  during  their  respective  minorities,  to 
which  said  bill  this  defendant,  who  was  then  an  infant,  put  in  his  answer 
by  A.  B.,  his  guardian,  and  the  said  other  defendants  respectively  also  put 
in  their  answers  thereto,  and  submitted  to  this  honorable  Court,  what  right 
and  interest  the  s^id  plaintiff  M.  M.  was  entitled  to  under  her  said  father's 

-will,  and  the  said  cause  afterwards,  and  on  or  about  the day  of , 

came  on  to  be  heard,  and  a  decree  was  then  pronounced  therein  whereby  it 
was  referred  to  C.  D.,  Esq^  then  one  of  the  Masters  of  this  honorable 
Court,  to  take  an  account  of  certain  stock,  which  the  said  testator  by  his 
said  will  had  given  and  bequeathed  among  and  to  his  children,  and  the 
asual  accounts  of  personal  estate,  funeral  and  testamentary  expenses,  and 
debts  of  the  said  testator,  and  an  account  of  the  rents  and  profits  of  the  said . 
testator^s  real  estates  were  thereby  directed,  and  which  said  decree  was 

Afterwards,  and  on  or  about  ^  duly  signed   and  enrolled;  and  the 

eaid  Master  aflerwid^s,  in  pursuance  of  the  said  decree,  took  the  said  ac^ 

oounts,  and  by  his  report,  bearing  date  the day  of ^  which  was 

tfU^erwards  confirmed,  stated  d&c  [a//  thai  was  done  by  the  MmUt],  and  the 
esud  share  so  reported  due  to  the  said  P.  M.,  since  deceased,  was  afterwards, 
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in  pursaance  of  an  order  of  this  honorable  Court,  since  hermniii^i^ 

the  said  plaintiff  in  the  present  suit,  on  or  about day  of — ,^*' 

signed  and  transferred  to,  and  accepted  bj  him,  in  full  satis&ctkn  iiii^ 
charge  of  all  the  right  and  interest  which  his  said  wife,  or  the  sdd  ptf 
in  this  suit  in  her  right,  or  either  of  them,  had,  or  ootild  have,  in  «  to  ■ 
personal  estate  of  the  said  testator,  or  anj  part  thereof;  aIlvU(^>^ 
and  things  this  defendant  doth  aver  and  plead  in  bar  io  bo  Doekas 
said  plaintiff's  bill  as  hereinbefore  particularly  mentioned ;  and  poj^?^ 
ment  of  this  honorable  Court,  whether  he  should  make  any  foito  o^ 
to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded  to. 

14.  Plea  of  former  suit  depending} 

[7V^  cmd  commencemerU  cu  dboveJ] 

That  at  a  term  of  the Court ,  which  was  held  in  the  J*""^ 

the  said  present  plaintiff  exhibited  his  bill  of  oomphdot  in  thb  hnx*' 
Court  against  this  defendant  and  one  L.  Y.,  f(Nr  an  aoooontof.lhe*^ 
raised  by  the  sale  of  the  plantations  and  other  estates  in  the  said  piii'^ 
present  bill  mentioned,  and  claiming  such  shares  and  praportuu  tv* 
and  such  rights  and  interests  therein,  as  he  now  dainos  by  hispRie''' 
and  praying  relief  against  this  defendant  in  the  same  naanner,  sad  w 
same  matters,  and  to  the  same  effect  as  the  said  plaintiff  now  pnjs  4 
said  present  bill ;  and  this  defendant  and  the  said  L.  Y.  appcandavr 
in  their  answer  to  the  said  former  bill,  and  the  said  plaintiff  repBtdtiB^ 
and  witnesses  were  examined  on  both  sides,  and  their  depooticai  ovf  r 
lished,  and  the  said  former  bill  and  the  several  prooeediags  in  tk 
former  cause,  as  this  defendant  avers,  now  remain  depending;!*^* 
record  in  this  honorable  Court,  the  said  cause  being  yet  imdetaitf>^ 
undismissed,  all  which  several  matters  and  things  this  defendant  ^ 
and  pleads  the  said  former  bill,  answer,  and  the  several  procaedlDg»' 
said  former  suit,  in  bar  to  the  said  plaintiff's  present  IhU  ;  bxA  hov? 
mands  the  judgment  of  this  honorable  Court,  whether  he  shall  b«  I^ 
make  any  further  or  other  answer  thereto ;  and  prays  to  behenoei^^ 
with  his  costs  and  charges  in  this  behalf  sustained. 

1  See  Jenkina  v.  Eldredge,  3  Story  C.  C  181. 
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/jgyM*  VI.  Pleas  in  bar,  of  Matteb  in  pais. 

..«  15.  Plea  of  stated  account, 

1^^'  [ 7Y^  anrf  commencement  as  cUfove."] 
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jigg.f  r^  As  to  so  much  and  such  parts  of  the  said  plaintiff's  bill  as  seeks  an  ac- 
.  ^g^'  count  of  and  concerning  the  dealings  and  transactions  therein  alleged  to 
±g.^f^    have  taken  place  between  the  said  plaintiff  and  this  defendant,  at  any  time 

^L^^'    before  the  day  of ,  in  the  year ,  this  defendant  for  plea 

^^0    thereto  saith,  that  on  the day  of ^  which  was  previously  to  the 

said  bill  of  complaint  being  filed,  the  said  plaintiff  and  this  defendant  did 
make  up,  state,  and  settle  an  account  in  writing,  a  counterpart  whereof  was 
f^^ '  then  delivered  to  the  said  plaintiff,  of  all  sums  of  money  which  this  de- 
fendant had  before  that  time,  by  the  order  and  direction,  and  for  the  use  of 
the  said  plaintiff  received,  and  of  all  matters  and  things  thereunto  relating, 

^     or  at  any  time  before  the  said day  of ,  being  or  depending  be- 

'  At^     tween  the  said  plaintiff  and  this  defendant,  (and  in  respect  whereof  the 

^   ,  r|i     said  plaintiff's  bill  of  complaint  has  been  since  filed;)  and  the  said  plain- 

^i^4     tiff,  after  a  strict  examination  of  the  said  account,  and  every  item  and  par- 

^\,^'.     tkular  thereof,  which  this  defendant  avers  according  to  his  best  knowledge 

^     gif     and  belief  to  be  true  and  just,  did  approve  and  allow  the  same,  and  actu- 

i^'    .^     ally  received  from  this  defendant  the  sum  of  $ >  the  balance  of  the 

^    ^      said  account,  which  by  the  said  account  appeared  to  be  justly  due  to  him 

ti^^  from  this  defendant;  and  the  said  plaintiff  thereupon,  and  on  the day 

( IB"  ..  of ,  gave  to  this  defendant  a  receipt,  or  acquittance  for  the  same,  un- 
it W''^  der  his  hand,  in  full  of  all  demands,  and  which  said  receipt  or  acquittance 
i^  ,  is  in  the  words  and  figures  following,  (that  is  to  say)  {here  state  the  receipt 
^  ^  verbatim,)  as  by  the  said  receipt  or  acquittance,  now  in  the  possession  of 
f%  ^  .  this  defendant,  and  ready  to  be  produced  to  this  honorable  Court,  will  ap- 
i<^          pear.    Therefore  &c.  {conclude  as  above). 


isf*-^ 


16.  Conclusion  of  plea  ofreletue. 

^J^  Therefore  this  defendant  pleads  the  said  release  in  bar  to  so  much  of  the 

^.y*         said  plaintiff's  bill  as  is  hereinbefore  particularly  mentioned,  and  humbly 
^0^         prays  the  judgment  of  this  honorable  Court,  whether  he  ought  to  be  com- 
pelled to  make  any  further  answer  to  so  much  of  the  said  bill  as  is  before 
S^'  pleaded  unto;  and  this  defendant,  not  waiving  the  said  plea,  but  insisting 

thereon  for  answer  to  the  residue  of  the  said  bill,  and  in  support  of  his 
said  plea  saith,  he  denies  that  the  said  release  was  unduly  obtained  by  this 
defendant  from  the  said  plaintiff,  or  that  the  said  plaintiff  was  ignorant  of 
tbe  nature  and  effect  of  such  release,  or  that  the  consideration  paid  by  thii 
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defendant  to  induce  the  said  plaintiff  to  execute  the  same,  was  at  all  inade> 
quate  to  the  just  claims  and  demands  of  the  said  plaintiff  against  this  de- 
fendant, in  respect  of  the  several  dealings  and  transactions  in  the  said  bill 
mentioned,  or  any  of  them  ;  and  this  defendant  denies,  &c 

17.  Plea  of  a  wxlL 

[  Title  and  commencement  a*  abaveJ] 

As  to  so  much  and  such  part  of  the  plaintiff's  bill  as  seeks  [that  a  ro- 
cetver  may  he  forthwith  appointed  to  receive  the  rents  and  profits  of  the  red 
estates,  late  of  John  Thompson,  deceased,  in  the  said  bill  named,  and  now  in 
the  possession  of  this  defendant,']  and  that  this  defendant  may  account  with 
the  said  plaintiff  for  the  rents  and  profits  thereof,  and  that  this  defendant 
may  be  restrained  by  the  order  and  injunction  of  this  honorable  Court 
from  felling  &c,  timber  &c.,  growing  thereon,  or  which  seeks  to  set  aside 
the  will  of  the  said  John  Thompson,  or  which  seeks  any  relief  relative 
thereto,  this  defendant  doth  plead  thereto,  and  for  plea  saith,  that  the  said 
John  Thompson,  being  before,  and  at  the  time  of  making  his  will,  seized  to 
him  and  his  heirs,  of  and  in  divers  parcels  of  real  estate,  in  the  several 

counties  of ,  of  the  yearly  value  of  $  -^ ,  or  thereabouts,  and  being 

of  sound  mind,  memory,  and  understanding,  duly  made  and  published  his 

last  will  and  testament  in  writing,  bearing  date  the day  of y 

which  was  duly  executed  and  attested,  and  thereby  gave  &C.,  [setting 
forth  the  will,  under  which  the  defendant  Had  cm  estate  for  life  in  the  testa- 
tor's real  estate,  with  remainder  Sfc,  and  tliat  the  testator  appoii/Ued  the  de- 
fendant executor  of  his  said  will^']  and  the  said  John  Thompson  being  so 
seized  or  entitled  as  aforesaid,  died  on  the day  of ,  without  hav- 
ing altered  or  revoked  his  said  witl ;  and  this  defendant,  soon  after  the 
death  of  the  said  testator,  entered  on  the  said  real  estates  devised  to  him 
in  manner  aforesaid,  and  has  ever  since  been  in  the  enjoyment  or  receipt 
of  the  rents  and  profits  thereof.     Therefore  &c.  {conclude  as  above), 

18.  Circumstances  bringing  a  case  within  the  protection   of  a  statute; 
viz.  the  Statute  of  Limitations  or  the  Statute  of  Frauds,^ 

[TVtle  and  commencement  as  above,"] 

As  to  so  much  of  the  bill  as  seeks  an  account  and  discovery  of  the  es- 
tate and  effects  of  H.  C,  Esq.,  deceased,  this  defendant's  testator,  or  that 
seeks  a  satisfaction  for,  or  in  respect  of,  any  money  received  by  the  said 

^  If  the  want  of  a  writing,  where  one  is  reqaired  by  statate,  appears  on  the  Ikoe  of  a 
,  bill)  the  objection  may  be  taken  by  demarrer.    Walker  v.  Locke,  5  Cnah.  90. 


H.  C^  for  or  on  accomit  of  I.  G^  in  the  said  bill  named,  or  fbt  or  on 
aocoant  of  the  said  plaintiff;  or  that  seeks  a  discovery  of  how  many  hogs- 
heads of  tobacco  or  rice,  or  any  other  commodities  pretended  to  have  been 
consigned  to  tlie  said  H.  C,  or  that  seeks  a  satisfaction  for  the  same ;  ot 
that  seeks  a  discovery  or  satisfaction  for  any  of  the  money,  goods,  or  effects 
of  the  said  L  6^  come  to  the  hands  of  this  defendant,  since  the  decease  of 
the  sud  H.  C. ;  this  defendant  pleads  thereto,  and  for  plea  saith,  that  the 
said  I.  6.,  under  whom  this  defendant  claims,  departed  this  life  in  or  about 

the  year ,  and  that  the  said  H.  C,  this  defendant's  testator,  afterwards 

also  departed  this  life,  in  the  month  of ,  in  the  year ,  and  that  the 

matters  and  effects  pretended  to  have  been  received  by  the  said  H.  C,  or 
by  this  defendant,  and  the  goods  and  commodities  pretended  to  have  been 
consigned,  (if  any  sums  of  money,  goods,  or  effects  were  received  by  the 
said  H.  C,  or  by  this  defendant,  which  this  defendant  does  not  admit,) 
were  received  by  the  said  H.  C,  or  by  this  defendant,  above  six  years  be- 
fore this  defendant  was  served  with  any  process  of  this  honorable  Court,  to 
answer  the  said  bill,  or  any  process  whatsoever  was  sued  against  this  de- 
fendant  to  account  for  the  same ;  and  that  if  the  said  plaintiff  had  any 
cauite  of  action  or  suit  against  this  defendant,  or  against  the  said  H.  C.  for 
or  concerning  any  of  the  said  matters,  which  this  defendant  does  not  admit, 
that  such  cause  of  action  or  suit  did  accrue  or  arise  within  six  years  before 
the  said  bill  was  filed,  or  this  defendant  served  with  process ;  nor  did  this 
defendant,  or  his  testator,  at  any  time  within  six  years  before  the  said  bill 
was  exhibited,  or  procese  sued  out  against  this  defendant,  promise  or  agree 
to  come  to  any  account,  or  to  make  satisfaction,  or  to  pay  any  sum  or  sums 
of  money,  for  or  by  reason  of  any  of  the  said  matters ;  and  that  by  a  cer- 
tain act  of for  the  limitation  of  actions  and  suits  at  law,  it  was  enacted 

^bc.,  (slate  ^  statute  to  he  pleaded,)  and  this  defendant  pleads  the  several 
matters  aforesaid  in  bar  to  so  much  of  the  plaintiff's  said  demand  as  afore- 
said, and  prays  the  judgment  of  this  honorable  Court  thereon;  and  this 
defendant  for  answer,  dkc 


VIL  That  supposing  the  Plaintiff  entitled  to  the  Assistance  of 
THE  Court  to  assert  a  Right,  the  Defendant  is  equally 
entitled  to  the  Protection  of  the  Court  to  defend  his 
Possession. 

19.  Piea  of  purchase  for  a  valuoMe  eonsiderationj  without  notioe. 

This  defendant  by  protestation  Sec,  {title  and  eommeneement  as  above) 
as  to  so  much  of  the  said  bill  as  seeks  an  account  of  what  is  due  and 
owing  to  the  said  plaintiff,  in  respect  of  the  annuity  of  $ therein 
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mentioQed,  and  stated  to  be  charged  upon,  and  issuing  out  of  the  premises 
therein  and  hereinafter  mentioned,  this  defendant  doth  plead  thereto,  and 

for  plea  saith,  that  A.  B.,  previously  to  and  on  the day  of j  18 — j 

was,  or  pretended  to  be,  seized  in  fee-«imple,  and  was  in,  or  pretended  to  be 
in,  the  actual  possession  of  all  those  parcels  of  real  estate,  in  the  said  bill 
mentioned  and  described,  free  from  all  incumbrance?  whatsoever ;  and  this 
defendant,  believing  that  the  said  A.  B.  was  so  seized  and  entitled,  and 

that  the  said  premises  were  in  fact  free  from  all  incumbrances,  on  the 

day  of ,  agreed  with  the  said  A.  B.  for  the  absolute  purchase  of  the 

fee-simple  and  inheritance  thereof;  whereupon  certain  indentures  of  lease 
and  release,  bearing  date  respectively  on  &c^  between  the  said  A.  B.  of  the 
one  part,  and  this  defendant  of  the  other  part,  were  duly  made  and  exe- 
cuted ;  and  by  the  said  indenture  of  release  the  said  A.  B.,  in  consideralioa 
of  the  sum  of  $ paid  to  him  by  this  defendant,  bargained,  sold,  re- 
leased, and  confirmed  unto  this  defendant,  all  &C.,  [set  out  the  parcde  verba- 
tim from  the  deed,"]  to  hold  unto,  and  to  the  use  of  this  defendant,  his  heirs 
and  assigns,  forever ;  and  in  the  said  indenture  of  release  is  contained  a 
covenant  from  the  said  A«  B.  with  this  defendant,  that  he,  the  said  A.  B^, 
was  absolutely  seized  of  the  said  premises,  and  that  the  same  and  each  <^ 
them  and  every  part  thereof  were  and  was  free  from  all  incumbrances ;  as 
by  the  said  indentures  of  lease  and  release  respectively,  reference  being 
thereto  had,  will  more  fully  appear ;  and  this  defendant  doth  aver,  that  the 

said  sum  of  $ y  the  consideration  money  in  said  indenture  of  release 

mentioned,  was  actually  paid  by  this  defendant  to  the  said  A.  B^  at  the 
time  the  said  indenture  of  release  bears  date ;  and  this  defendant  doth  alao 
aver,  that  at  or  before  the  respective  times  of  the  execution  of  the  siud  in- 
dentures  of  lease  and  release,  by  the  said  A.  B.  and  this  defendant,  and  of 
the  payment  of  the  said  purchase-money,  he,  this  defendant,  had  no  notice 

whatsoever  of  the  said  azmuity  of  $ y  now  claimed  by  the  said  plain- 

tifi^,  or  of  any  other  incumbrance  whatsoever,  that  in  anywise  affected  the 
said  premises,  so  purchased  by  this  defendant  as  aforesaid,  or  any  of  them, 
or  any  part  thereof;  and  this ,  defendant  insists  that  he  is  a  bona  fide  pur- 
chaser of  the  said  premises  for  a  good  and  valuable  consideration,  and 
without  notice  of  the  said  annuity  claimed  by  the  plaintiff;  all  which  mat- 
ters and  things  this  defendant  doth  aver  and  plead  in  bar  to  so  much  of  the 
said  plaintiff's  bill  as  is  hereinbefore  particularly  mentioned ;  and  prays  the 
judgment  of  this  honorable  Court,  whether  he  should  make  any  further 
answer  to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded  to ;  and  this 
defendant  not  waiving  his  said  plea,  but  relying  thereon,  and  for  better 
supporting  the  same,  for  answer  saith,  that  he  had  not  at  any  time  before, 
or  at  the  time  of  purchasing  the  said  premises,  or  since,  until  the  said 
plaintiff's  bill  was  filed,  any  notice  whatsoever,  either  expressed  or  impbed, 
of  the  said  annui^  of  $ y  claimed  by  the  said  plaintiff,  or  that  ibe 
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same  or  any  other  incumbrance  whatsoever  was  charged  upon  or  in  anj 
wise  affected  the  said  premises  so  purchased  as  aforesaid,  or  any  of  them, 
or  any  part  thereof;  and  this  defendant  denies,  &c. 

20.  A  form  of  pha  of  purchcuer  for  valuable  consideration  Sfc.  prescribed 

by  Chancery  jRules  of  New  Hampshire. 

In  the  Supreme  Judicial  Coubt. 

H y    88. 

T.  P:  r.  T.  D.  and  a. 
The  plea  of  T.  M. 

The  said  T.  M.  says  that  on  the day  of ^  18 — ,  he  loaned  to 

said  T.  D.  the  sum  of  $  600,  and  the  said  T.  D.,  to  secure  the  payment 
thereof,  made  and  executed  to  him  his  promissory  note  of  that  date  for 
$  600,  and  interest,  in  one  year,  and  executed  and  delivered  to  him  a  good 
and  sufficient  deed  of  mortgage  of  said  premises  in  said  bill  mentioned, 
with  condition  that  if  said  T.  D.  should  pay  to  this  defendant  said  sum  of 
$  600,  and  interest  in  one  year,  the  said  deed  should  be  void,  as  by  the 
said  deed  duly  executed,  acknowledged,  and  recorded,  and  ready  to  be  pro- 
duced in  said  Court,  appears. 

And  the  said  mortgage  deed  was  duly  recorded  in  the  Registry  of  Deeds 

of  said  county  of  H.,  on  the day  of y  1850,  and  the  alleged  deed 

of  mortgage  made  by  said  T.  D.  to  the  plaintiff  was  not  left  for  record  nor 
recorded  in  said  Registry  until  the day  of         ,  185-. 

And  this  defendant  avers  that  said  sum  of  $600  was  paid  by  him  to  said 
T.  D.,  in  money,  really  and  bona  fide^  and  said  deed  of  mortgage  received 
and  recorded,  without  notice  of  the  plaintiff's  pretended  title  set  forth  in 
the  bill,  and  without  any  reason  to  believe  or  suspect  that  any  such  loan  or 
mortgage  of  said  premises  to  the  plaintiff  had  been  made. 

T.  M.,  by 

A.  D.,  his  SoUeitar, 

Yin.  That  the  Bill  is  deficient  to  Answer  the  Purposes  of 

COMPLETE  Justice. 

21.  Plea  of  want  of  proper  parlies, 

[^IXtle  and  commencement,"] 

As  to  so  much  of  the  said  plaintiff's  bill  as  seeks  an  account  from  this 
defendant,  as  executor  and  heir-at-law  of  H.  E.,  Esq.,  deceased,  in  the  said 
t>iU  named,  this  defendant's  late  brother,  for  what  remains  due  and  owing 
upon  the  bond  in  the  said  bill  mentioned,  bearing  date  the  — *  day  of 
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^— ,  in  the  year  — — ^i  and  payment  by  this  defendant  as  sodk  ezeeiitor 


and  heir-at>law  of  the  said  H.  £^  deceased,  as  aforesaid,  of  what  shall  be 
found  due  on  taking  such  aoeount;  this  defendant  doth  plead  thereto^  and 

for  plea  saith,  that  no  part  of  the  sum  of  $ for  securing  the  repaj- 

ment  whereof  the  said  bond  was  executed,  was  paid  to,  or  received  by  the 
said  H.  E.,  but  that  the  whole  was  paid  unto  A.  W.,  in  the  said  bond  and 
in  the  said  bill  also  named,  and  received  by  him  for  his  sole  use,  and  that 
the  said  H.  E.  was  only  surety  for  the  said  A.  W^  and  that  the  said  plain- 
tiff  afterwards  accepted  a  composition  for  what  he  alleged  to  be  due  on  said 
bond  from  the  said  A.  W.  without  the  privity  of  the  said  H.  £.  in  his  life- 
time, or  this  defendant  since  the  death  of  the  said  H.  E.,  which  took  place 

on  or  about  the  day  of ,  as  in  the  said  bill  mentioned,  ance 

which  no  demand  has  been  made  on  this  defbndant  for  any  money  alleged 
to  be  due  on  the  said  bond ;  and  that  the  said  A.  W.  died  several  yean 
ago,  seized  of  considerable  real  estates,  and  also  possessed  of  a  ku^  per- 
sonal estate ;  and  that  his  heir-at-law,  or  the  devisee  of  his  real  estate,  and 
also  the  representative  of  his  personal  estate,  ought  to  be,  but  are  not,  made 
parties  to  the  said  bilL     Therefore  dbc.     (  OondiAde  €u  above^ 

IX.  That  thb  Situation  of  thr  Dbfendant  rbnbbrs  rr  iMPBOPm 
FOR  A  Court  of  Equity  to  compel  a  Disoovrbt. 

22.  Plea  that  the  discovery  sought  by  the  hiU  would  betray  the  confidmes 

reposed  in  the  defendant  as  an  attorney, 

[^Tiile  and  commencement  qs  above.'J^ 

As  to  so  much  and  such  part  of  the  said  bill  as  seeks  a  discovery  ^rom 
this  defendant  of  the  title  of  W.  W.,  Esq.,  another  defendant  in  the  said 
bill  named,  to  all  or  any  of  the  messuages,  lands,  &c.,  late  of  C  W.,  Bsq^ 
his  late  grandfather,  deceased,  in  the  said  bill  also  named,  this  defendant 
doth  plead  thereto,  and  for  plea,  saith,  that  he,  this  defendant,  is  duly  ad- 
mitted and  sworn  an  attorney  of ,  and  also  a  solicitor  of  this  honorahle 

Court,  and  has  for  several  years  past  practised,  and-  now  practises  as  s«ck ; 
and  this  defendant  was  employed  by  C.  W.,  EiSq.,  deceased,  the  late  father  of 
the  said  other  defendant  W.  W.,  in  the  lifetime  of  the  said  C.  W.,  and  since 
his  decease  has  also  been  employed  in  that  capacity  by  the  said  other  de- 
fendant J.  W.,  the  mother  and  guardian  of  the  said  W.  W.  during  his  minority, 
and  by  the  said  W.  W.  since  he  attained  his  age  of  twenty-one  years  ;  and 
in  that  capacity  only,  or  by  means  of  such  employment  only  has  had  the 
spection  and  perusal  of  any  of  the  title  deeds  of  and  belonging  to  the  said 
tate,  or  any  part  or  parts  thereof,  for  the  use  and  service  of  his  said  dienta^ 
and  therefore  ought  not,  as  this  defendant  is  advised,  to  be  compelled  to  dia- 
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coyer  the  same.  Wherefore  this  defendant  doth  plead  the  several  matters 
aforesaid,  in  bar  to  such  discovery  as  aforesaid  is  sought  bj  the  said  bill, 
and  humblj  prays  the  judgment  of  this  honorable  Conrty  whether  he  is 
bound  to  make  anj  further  or  other  answer  thereto. 


X.  Plbas  to  Bills  not  ORiGiNix. 

23.  Fka  to  a  Bill  o/Bevtvar. 

[TDCfa  and  commetteemerU  om  above^ 

That  the  said  plaintiff  is  not,  as  stated  in  the  said  bill  of  revivor,  the 
personal  representative  of  A«  B.,  deceased,  the  testator  therein  named,  and 
as  such  entiUed  to  revive  the  said  suit  in  the  said  bill  of  revivor  mentioned, 
against  this  defendant ;  but  the  said  plaintiff  is  the  administrator  only  of  C. 

D.,  late  of  &C.,  deceased,  who  died  intestate  on  the day  of  — —  last, 

and  was  the  sole  executor  of  the  said  A.  B. ;  and  that  letters  of  adminis- 
tration .of  the  goods  and  estate  of  the  said  A«  B.,  unadministered  by  the 
said  C.  D.  in  his  lifetime,  have,  since  the  death  of  the  said  C.  D.,  been 
duly  granted  by  the  proper  Court  to  E.  F.,  of  &c.,  who  thereby  became, 
and  now  is,  the  legal  personal  representative  of  the  said  A«  B.  Wherefore 
the  said  defendant  demands  the  judgment  of  this  honorable  Court,  whether 
he  shaU  be  compelled  to  answer  the  said  plaintiff's  bill,  and  humbly  prays 
to  be  dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

24.  PUa  to  a  Supplemental  BUL 

[7V&  and  eommencemeni  a*  abooe,"] 

• 
That  the  said  matters  and  things  in  the  said  plaintiff's  present  bill,  stated 
and  set  forth  by  way  of  supplement,  arose,  and  were  well  known  to  the  said 
pkuntiff,  before  and  at  the  time  the  said  plaintiff  filed  his  original  bill  in 
this  cause,  and  that  such  said  several  matters  and  things  can  now  be  intro- 
duced, and  ought  so  to  be,  if  necessaiy,  by  amending  said  original  bilL 
Wherefore  dbc 

VOL.  in.  179 


1 
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CHAPTER  IX. 

Aksweb. 

L  Forms  of  Coxhekoembnt  and  CoNOLtreioN  of  Answers. 

I%€  title  of  u  defmte  2y  oMtwer  to  a  muU  in  Chancery. 

The  answer  <^ >  the  defendant^  [or  one  of  the  defendant^]  or  the 

joint  and  several  answers  of ^  the  defendants,  [or  two  of  the  defend- 
ants,] to  the  bill  of  complaint  of ^  plaintiffs. 

B^  on  infant. 

The  answer  of  C.  D.,  an  infant  under  the  age  of  twenty-one  jeais,  hy 
L.  M.,  his  guardian,  defendant  to  the  bill  of  complaint  of  A.  B.,  plaintiC 

By  a  lunatic  or  idiolf  Sfc. 

The  joint  answer  of  E.  F.,  a  lunatic,  [or  idiot  or  imbecile  pereonj']  bj  T* 
P.,  his  guardian  ad  litem^  and  T.  P.,  committee  of  the  said  E.  F.,  dcfcad 
ants,  to  the  bill  of  complaint  of  A.  B^  the  plaind£ 

Where  the  bill  misetaJUs  the  names  of  defendants. 

The  joint  and  several  answer  of  J.  L.,  in  the  bill  called  R.  L.,  and  of  C 
£.,  in  the  bill  called  D.  E.,  defendants,  to  the  bill  of  complaint  of  A.  B., 
plaintiff. 

*2.  Inlrodudionf  or  words  of  course^  preceding  an  answer. 

This  defendant  [or  these  defendants  respectively],  now  and  at  mD 
hereafter  saving  to  hims^  [or  theiftselves]  all  and  all  maaner  of 
or  advantage  of  exception  or  otherwise  that  can  or  maj  be  luid  oi 
to  the  manj  errors,  uncertainties,  and  imperfections  in  the  said  bill 
tained,  for  answer  thereto  or  to  so  much  thereof  as  this  defendant  is  [or 
these  defendants  are]  advised  it  is  material  or  necessary  for  him  [or  tlmt] 
to  make  answer  to,  answering  saith  [or  severally  answering  say]. 


By  a  formal  party  who  is  a  stranger  to  the  facts.']  This  defendant, 
ing  and  reserving  to  himself  Sec  {as  above)^  answers  and  says,  that  he  is  a 
etranger  to  all  and  singular  the  matters  and  things  in  the  said  plaintiff's  bfll 
of  complaint  contained,  and  therefore  leaves  the  plaintiff  to  make 
proof  thereof  as  he  shall  be  able  to  produce ;  without  this,  that  Ac 


J 
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Bff  an  infantJ]    This  defendanty  answering  bj  his  said  gpiardian,  saith 

that  he  is  an  infant  of  the  age  of years  or  thereabouts,  and  he  there* 

bre  submits  his  rights  and  interests  in  the  matters  in  question  in  this  cause 
to  the  protection  of  this  honorable  Court ;  without  this^  that  Ac 

8.  Oonduston  of  answers. 

And  this  defendant  denies  all  and  all  manner  of  unlawful  combination 
and  confederacy  wherewith  he  is  by  the  said  bill  charged,  without  this, 
that  there  is  any  other  matter,  cause,  or  thing,  in  the  said  complainant's 
said  bill  of  complaint  contained,  material  or  necessary  for  this  defendant  to 
make  answer  unto,  and  not  herein  and  hereby  well  and  sufficiently  an- 
swered, confessed,  traversed,  and  avoided,  or  denied,  is  true  to  the  knowl- 
edge or  belief  of  this  defendant ;  all  which  matters  and  things  this  defend- 
ant is  ready  and  willing  to  aver,  maintain,  and  prove,  as  this  honorable 
Court  shall  direct ;  and  humbly  prays  to  be  hence  dismissed  with  his  rear 
sonable  costs  and  charges,  in  this  behalf  most  wrongfully  sustained. 

WTters  party  claims  the  same  benefit  of  defence  as  if  the  hiU  had  been  (&- 
murred  to  for  want  of  equity, "]  And  this  defendant  submits  to  this  honor- 
able Court,  that  all  and  every  of  the  matters  in  sud  plaintiff's  bill  men- 
tioned and  complained  of  are  matters  which  may  be  tried  and  determined 
at  law,  and  with  respect  to  which  the  said  plaintiff  is  not  entitled  to  any 
relief  from  a  Court  of  Equity,  and  this  defendant  hopes  he  shall  have  the 
same  benefit  of  this  defence  as  if  be  had  demurred  to  the  said  plaintiff's 
bilL    And  this  defendant  denies  &c 


4.  Modern  form  of  answer  in  England} 
In  Chancery. 

A.B., Plaintiff^ 

and 
C.  D.  [and  E.  F.],      .        .        .       Defendants. 
Oommeneem&nt']    The  answer  of  C.  D.,  one  of  the  above-named  de- 
fendants [or  the  above-named  defendant,  €u  the  case  may  ^],  to  the 
bill  of  complaint  [or  the  amended  bill  of  complaint]  of  the  above- 
named  plaintiff. 
In  answer  to  the  said  bill,  I,  C.  D.,  say  as  follows :  — 
1.  I  admit  that  the  indenture  of  the  14th  day  of  May,  1854,  in  the 

1  The  answer  of  a  defendant  in  England  most  now  be  in  the  first  penon,  and  divided 
into  paragrapbt,  nambered  contecntiTelj,  each  paragraph  containing  as  nearlj  as  may  be 
m  separate  and  distinct  allegatfeD.  15  A  16  Vict  c  86,  s.  U,  and  Orders  of  7tb  Angnst, 
ISftS. 
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plaintifrs  bill  mentioned,  was  made  and  executed  between  and  by  the  kt- 
eral  parties,  and  was  to  the  purport  and  effect  in  the  said  bill  set  foithfta 
I  crave  leave  to  refer  to  the  said  indenture  when  the  same  shall  be  p* 
duced  to  this  honorable  G>urt. 

2.  I  believe  that  such  representations  as  set  forth  in  the of  tbes- 

terrogatories  to  the  plaintifTs  bill  were  made  bj therein  mentknei 

3.  I  deny  that  I  did  on  the day  of f  or  at  any  other  tiiiie^M 

&c. 

4.  [A  statement  of  cireumitancei  varying  from  the  statement  Atn^^ 
the  platntifs  biU.^ 

5.  Save  as  aforesaid,  I  deny,  Sec  [here  the  aUegatians  in  the  fUst^f 

bill  are  deniecL] 

or 

6.  Save  as  aforesud,  I  am  unable  to  set  forth  >as  to  my  knowk^i^ 
membrance,  information,  or  belief,  whether  &c. 

7.  I  daim  &c  [a  statement  of  the  defendanfs  claim  or  eaM.'\ 

{Chumps  signstsn) 

Sworn  &c 

5.  Answer  of  an  infant, 

[TiiU  of  cause.'] 

The  answer  of  A.  B.,  one  of  the  above-named  defendants,  an  infimtioi^ 
the  age  of  twenty-one  years,  by         ■,  his  guardian. 

In  answer  to  the  said  bill,  I,  A.  B^  by y  my  guardian,  saj  tf  ** 

lows :  — 
I  am  an  in&nt  under  the  age  of  twenty-one  years,  that  is  to  ssjt  <* 

the  age  of years,  and  I  submit  my  rights  and  interests  in  the  ms^ 

in  question  in  this  cause  to  the  care  and  protection  of  this  honav^ 
Court 

(ChunseVs  sigMtsrt') 

6.  Answer  of  adults  and  infcmts. 

The  joint  and  several  answer  of  A.  B.  and  C.  D^  and  of  E*  ^'  ""^ 
6.  H.,  infants,  the  above-named  defendants  [or  four  of  the  abo*** 
named  defendants],  by y  their  guardian. 

7.  In  case  of  an  insufficient  answer. 

The  further  answer  of ,  one  of  the  above-named  defendants,  w  ^ 

bill  of  complaint  of  the  above-named  plaintiff. 
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i^  8.  Further  amwer  to  original  hiUj  and  answer  to  amended  hiU. 

tit 

.4,         The  fbrther  answer  of ^  one  4bc^  to  the  original  bill  of  complaint  of 

the  above-named  plaintiff,  and  the  answer  of  the  said  defendant* 
to  tlie  amended  bill  of  complaint  of  the  plaintiff. 


9.  AnMwer  to  original  hiU  and  hiU  of  revivor  and  supplement. 


The  answer  of >  one  &c.,  to  the  original  bill  of  complaint  of ^ 

\%^  the  above-named  plaintiff,  and ^  also  to  the  bill  of  revivor  and 

supplement  of  the  said  plaintiff. 

p>         In  answer  to  the  said  original  bill,  I, ^  say  as  follows :  —  dec 

In  answer  to  the  said  bill  of  revivor  and  supplement,  I  say  as  fol* 
lows :  — >  Ax. 


10.  Answer  of  lunatic  and  his  committee. 


%i*  The  joint  and  several  answer  of  A.  B.,  a  lunatic,  by  C.  D.,  his  [guardian 

(p  and]  committee,  and  the  said  C.  D.,  two  of  the  above-named  de«f 

!^  fendants,  to  the  bill  of  complaint  of  the  above-named  plaintiff. 

11.  StaUment  in  answer  hy  husband  disclaiming  any  interest  in  legacy 

bequeathed  to  his  wife, 

I  have  long  been  separated  from  my  wife,  and  I  disclaim  all  right,  title, 

^      and  interest  in  or  to  the  said  legacy  or  sum  of  $ ^  so  bequeathed  to  my 

^       aaid  wife  A.  S.,  for  her  separate  use  by  the  will  of  the  said ,  as  in  the 

^      said  bill  mentioned,  and  every  part  thereof. 

^  12.  Statement  in  answer  of  a  feme  covert  separated  from  her  husband. 

I  have  long  been  separated  from  my  husband,  and  I  humbly  submit  thai 
I  ought  to  be  allowed  all  the  costs,  charges,  and  expenses  incurred  by  me 
in  putting  in  my  answer  to  the  said  bill  of  complaint  and  in  other  the  pro- 
oeedings  in  this  suit^ 

13.  Answer  and  disclaimer, 

\_T%tle  and  commencement  as  before."] 

I  have  never  received  any  part  of  the  estate  or  effects  of  the  testator  or 
in  any  wise  intermeddled  therein,  and  I  have  never  assented  to  or  in  any 
manner  accepted  the  said  devise  made  to  me  by  the  said  will  jointly  with 
the  said ^  and  I  have  never  in  any  manner  consented  to  become  a 

1  An  order  most  be  obtained  for  a  married  woman  to  answer  separately  from  her 
bntband.    Ante,  VoL  I.  pp.  142, 143,  483,  Vol.  IL  p.  1876. 
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Inutee  of  the  said  will  or  in  anj  manner  acted  or  interfered  in  tlie  tnsti 
thereof;  and,  in  fact,  I  have  at  all  times  refused  to  accept,  and  do  nov i^ 
fuse  to  accept,  the  office  of  trustee  of  the  said  will ;  and  I  have  alwip 
disclaimed,  and  do  hereby  disclaim  and  renounce  the  said  deriae  made  to 
me  bj  the  said  will,  and  all  and  singular  the  estates  and  property  whoA 
could  or  might  pass  under  or  by  virtue  thereof,  and  all  estate  and  interat 
therein,  and  also  the  trusts  of  the  said  will  and  the  office  or  do^  of  exe- 
cuting the  same. 

14.  Where  a  defendant  objects  to  answer  particular  interrogatories. 

As  to  the  several  interrogatories  numbered  18,  &c.,  and  as  to  audi  of  ik 
other  interrogatories  [or  parts  of  interrogatories]  (if  any)  as  I  may  sol 
have  answered,  I  am  advised  and  humbly  submit  that  I  am  not  boond  toai- 
awer  the  same,  and  I  therefore  decline  to  answer  the  said  inteirogaloria 
[and  parts  of  interrogatories] ;  and  I  claim  the  same  benefit  of  the  ob- 
jection as  if  I  had  demurred  to  the  same  or  to  the  discovery 
thereby.* 

And  I  also  humbly  submit  that  the  plaintiffs  are  not  entitled  in  this 
to  the  reUef  sought  in  and  by  the  Sd  &c.  paragraphs  of  the  prayer  of  tk 
supplemental  bill,  or  for  the  purposes  thereof  to  have  any  accounts,  £re^ 
tions,  or  inquiries  taken,  given,  or  made  ;  and  I  claim  the  same  benefit  «f 
the  objection  as  if  I  had  demurred  to  the  relief  so  sought 

15.  Statement  in  answer  to  prevent  plaintiff  from  calling  for  tkejrrsdat- 

tion  of  documents  in  defendant s  possession. 

I  have  now  in  my  possession  or  power  the  several  letters,  papers,  aai 
writings  relating  to  the  matters  in  the  bill  mentioned,  or  some  of  tbca; 
and  I  have  in  the  schedule  hereto,  which  I  pray  may  be  taken  as  pan  of 
this  my  answer,  set  forth  a  list  or  schedule  of  all  the  said  letters,  papen» 
and  writings ;  but  I  deny  that  thereby  or  otherwise,  if  the  same  were  pr»> 
duced,*  the  truth  of  the  matters  in  the  said  bill  mentioned,  or  any  of  tfaes. 
would  appear,  further  or  otherwise,  than  as  the  same  is  hereinbeibce  ad- 
mitted. 

Such  of  the  said  letters,  papers,  and  writings  as  are  set  forth  in  the  fifsi 
part  of  said  schedule  are  of  great  importance  to  the  claim  made  by^  me  ii 
my  said  action,  and  are  or  contain  the  evidence  on  which  I  am  advised  wpd 
intend  mainly  to  rely  at  the  trial  of  the  said  action  ;  and  the  said  leticn. 
papers,  and  writings,  as  well  those  in  the  second  and  third  parts  as  tbj!t 


1  Ante,  Vol.  L  pp.  733,  734,  735 ;  Mason  t>.  Wakeman,  2  Phil.  516  ; 
Nelson,  16  Beav.  416  ;  Bates  v.  Christ's  College,  Cambridge,  5  W.  Rep.  337. 
*  See  PeUe  v.  Stoddart,  1  M.  &  Q.  192.    In  Manly  e.  Bewicke,  2  Jar.  N.  &  €71. 
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in  tbe  first  part  of  the  sud  schedule,  or  any  of  them,  do  not  nor  does,  as  I 
am  advised  and  verilj  believe,  contain  any  evidence  whatever  in  support 
of  or  tending  to  support  the  plaintiff's  pleas  in  the  said  action,  or  any  of 
such  pleas,  and  are  not,  nor  is,  in  any  manner,  material  to  the  plaintiff's 
case. 

As  to  canjidewtial  comrnunicationg'^  Such  of  the  said  letters,  papers,  and 
writings  as  are  set  forth  in  the  second  part  of  the  said  schedule  were  and 
are  private  ^  and  confidential  communications  between  me  and  my  solicitors 
or  legal  advisers  in  the  ordinary  course  of  professional  business,  and  all  and 
every  of  them  relate  to  the  matters  in  dispute  between  me  and  the  plaintiff 
in  the  said  action ;  and  the  plaintiff  has  not,  as  I  am  advised  and  verily 
believe,  any  right  or  title  to  the  production  of,  or  any  interest  whatever 
in,  the  letters,  papers,  and  writings  in  the  said  schedule  mentioned,  or  any 
of  them. 

16.  Statement  in  an  answer  by  mortgagees  raising  the  defence  of  the 

StcUute  of  Limitations* 

The  sud  6.  S.,  deceased,  did  not,  as  we  severally  verily  believe,  at  any 
^  time  duriqg  the  period  he  was  so  in  possession  or  receipt  of  the  rents  and 

^'  profits  of  the  said  mortgaged  hereditaments  as  aforesaid,  sign  or  give  any 

^  acknowledgment  in  writing  or  otherwise,  of  the  title  of  the  said  J.  M.  and 

^  T.  M.,  or  either  of  them,  or  of  any  person  or  persons  claiming  under  them 

^  or  either  of  them,  to  the  said  J.  M.  and  T.  M.,  or  either  of  them,  or  to  the 

pliuntiffs  in  this  suit  or  either  of  them,  or  to  the  defendant  W.  T.,  or  to  any 
^  person  or  persons  whatsoever  claiming  any  estate  or  interest  in  the  said 

^  hereditaments,  or  to  the  agent  or  agents  of  the  said  J.  M.  and  T.  M.,  or  of 

the  plaintiffs  or  of  the  defendant  W.  T.,  or  either  of  them ;  nor  have  or 
^  hath  one  or  either  of  us,  at  any  time  or  times  subsequently  to  the  decease 

^  of  the  said  G.  S.,  signed  or  given  any  acknowledgment  &c.  (as  above). 

The  said  J.  M.  and  T.  M.  have  not  nor  hath  either  of  them,  nor  have  or 
hath  the  plaintiffs  or  the  defendant  W.  T.,  or  any  or  either  of  them,  made 
any  payment  whatever,  either  in  respect  of  interest  of  the  said  several 
mortgage  securities  or  any  or  either  of  them,  or  of  the  principal  moneys 
f  thereby  secured,  or  any  part  thereof,  subsequently  to  the  time  when  the 

said  G.  S.,  deceased,  so  entered  into  the  possession  or  receipt  of  the  rents 
>  and  profits  of  the  mortgaged  hereditaments  and  premises  as  aforesaid. 

I  We  severally  claim  the  benefit  of  the  provision  made  in  and  by  the 

statute  passed  in  the  session  holden  in  the  third  and  fourth  years  of  the 
reign  of  his  late  Majesty,  William  the  Fourth,  ^  For  the  Limitation  of  Ac- 
tions, and  suits  reUting  to  Real  Property,  and  for  simplifying  the  Remedies 

1  See  sate,  Vol.  L  pp.  S98,  S99. 
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for  trying  the  Rights  thereto,"  ia  bar  to  the  relief  sought  hj  the  plaintiffs, 
in  this  suit,  in  the  like  manner  as  if  we  had  pleaded  the  same.^ 

17.  Another  farm  of  an$wer  of  the  l^atute  of  IdmittUions, 

And  the  defendants,  in  addition  to  the  foregoing  answer,  aver  that  the 
cause  of  action,  if  any  there  may  be,  arising  to  the  plaintiff  on  account  or 
by  reason  of  the  several  allegations  and  complaints  in  their  said  bill  con- 
tained, did  not  accrue  within  six  years  before  the  said  bill  was  filed,  and 
this  allegation  the  defendants  make  in  bar  of  the  plaintiff'  bill,  and  pray 
that  they  may  have  the  same  benefit  therefrom  as  if  they  had  formally 
pleaded  the  same. 

18.  Statement  in  answer  of  a  trustee  of  acquiescence  oti  the  part  of  the 

cestui  que  trust  to  the  application  of  the  trust  fund, 

I  consented  to  sell  the  said Bank  Annuities,  and  did  sell  the  same, 

and  paid  and  applied  the  produce  thereof,  at  the  special  instance  and  re- 
quest of  the  plaintiff  [as  weU  as  of  the  defendant],  in  &c. 

\_Set  forth  the  correspondence^  documents^  or  admissions  tending  to  estab^ 
lish  this  aUegatio9i.^ 

I  claim  to  have  the  interest  in  the  said applied  in  or  towards  satis- 
fying any  sum  of  money  which  I  may  be  called  upon  or  be  bound  to  pay 
in  respect  of  the  said  sale  and  application  of  the  said  trust  fund.   . 

19.  An  answer  insisting  on  the  benefit  of  the  Statute  of  Frauds^  a^ifit  had 

been  pleaded  by  the  defendanL 

[  Tide  and  commencement  as  ahove."] 

» 
That  by  a  certain  statute made  and  passed  in  the for  the  pre- 
vention of  frauds  and  perjuries,  and  commoply  called  the  statute  of  frauds, 
all  contracts  and  agreements  relating  to  lands,  except  as  therein  is  excepted, 
are  required  to  be  reduced  into  writing,  and  signed  by  the  party  or  parties 

1  See  Jortin  v,  Soathoastern  Railway  Co.  6  De  G.,  M.  &  6.  270 ;  I  Jar.  N.  S.  433  ; 
Staley  v.  Barrett,  5  W.  Rep.  188.  The  defendant  who  relies  npon  the  Statute  of  Limi- 
tations as  a  defence  to  a  bill  mast  raise  that  defence  by  plea  or  answer,  althongh  the 
plaintiff  does  not  require  an  answer.     Holding  v.  Barton,  I  Sm.  &  G.,  App.  xxv. 

^  If  the  cestui  que  tiiist}Q\xi&  with  the  trustee  in  that,  which  is  a  breach  of  trust,  know- 
ing the  circumstances,  such  cestui  que  trust  can  never  complain  of  such  breach  of  trust. 
Per  Lord  Eldon,  in  Walker  v.  Symonds,  3  Swanst.  64.  And  the  interest  of  a  cettui  que 
trust,  who  concurs  with  a  trustee  in  a  breach^of  trust,  is  liable  to  indemnify  the  trustee. 
Booth  V.  Booth,  1  Beav.  125 ;  Farrar  v.  Barraclough,  2  Sm.  &  G.  231 ;  Lockhart  «. 
Reilley,  25  L.  J.  Ch.  697  }  Baynaid  v.  WooUey,  20  Beay.  583. 
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to  be  bound  therebj ;  and  that  the  said  agreement  in  the  said  bill  men* 
doned,  and  therein  alleged  to  have  been  made  and  entered  into  by  this  de- 
fendant and  the  said  plaintiff,  was  not  reduced  into  writing  and  executed 
pursuant  to  the  said  statute,  and  therefore  this  defendant  insists  that  the 
same  is  void  as  against  this  defendant;  and  that  he  cannot  be  affected 
therebj,  and  this  defendant  claims  the  same  benefit  as  if  he  had  pleaded 
the  same  statute  in  this  cause ;  and  this  defendant,  for  the  reasons,  and 
under  the  circumstances  aforesaid,  is  advised,  and  insists,  that  the  said 
plaintiff  is  not  entitled  to  any  relief  against  this  defendant  touching  the 
matters  complained  of  in  the  said  bilL     (  (hnelude  as  above.) 

20.  Another  form  of  answer  claiming  the  benefit  of  the  Statute  of  Fravds* 

I  saj  that  no  agreement  in  writing  for  purchase  of  the  said  premises  or 
any  part  thereof,  nor  any  memorandum,  or  note  thereof  in  writing,  has  been 
made,  entered  into  or  signed  by  me  or  by  any  person  thereunto  by  me  lawfully 
authorized,  and  I  claim  the  benefit  of  the  statute  passed  in  the  twenty-ninth 
year  of  Charles  the  Second  for  the  prevention  of  frauds  and  perjuries,  in 
the  same  manner  as  if  I  had  pleaded  or  demurred  to  the  plaintiff^s  bilL^ 

21.  Another  more  extended  Form* 

And  this  defendant  sets  forth,  in  answer  to  the  several  averments  of  con- 
tracts, agreements,  promises,  and  trusts  concerning  the  premises,  with,  to^ 
or  for  the  benefit  of  said  plaintiff,  in  the  said  bill  contained,  and  to  so  much 
of  the  said  bill  as  sets  forth  any  pretended  contract,  agreement,  trust,  or 
confidence  between  the  said  plaintiff  and  defendant,  or  as  seeks  any  relief 
or  discovery  of  this  defendant  of  or  concerning  any  pretended  contract, 
agreement,  trust,  or  confidence  between  this  defendant  and  the  plaintiff 
touching  the  said  lands  mentioned  in  said  bill  or  any  part  thereof,  —  the 
Statute  of  Frauds,  as  enacted  in  the  laws  of  the  State  [or  Conunonwealth] 

of by  the section  of  the chapter,  and  the section  of 

the  — —  chapter,  of  the statutes. 

And  this  defendant  says,  that  neither  he,  nor  any  person  by  him  lawfully 
authorized  thereto,  did  ever  make  or  sign  any  note  or  memorandum  in  writ- 
ing [or  {if  so)  any  writing  whatsoever],  of  or  containing  any  such  con- 
tract, promise,  or  agreement,  or  grant,  or  declaration  [or  (if  so)  any  con- 
tract, promise,  or  agreement,  or  grant,  or  declaration  whatsoever]  with,  to, 
or  for  the  benefit  of  the  said  plaintiff,  touching  the  said  lands,  or  creating 

^  If  a  defendant  does  not  intiat  by  his  answer  npon  the  benefit  of  the  Statute  of 
FnuidB,  be  cannot  avail  himtelf  of  its  provUions  at  the  hearing,  althoagh  he  denies  the 
•l^reement  set  np  by  the  hill.  Clifford  v.  Tnrrell,  1  T.  &  Coll.  C.  C.  138.  See,  also, 
Baakett  «.  Cafe,  4  De  G.  &  S.  388. 
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an  J  estate  or  interest  therein,  or  creating  or  declaring  any  trust  respecting 
the  same,  in  or  for  the  benefit  of  the  said  plaintiff;  and  this  defendant  insists 
upon  the  said  statutes  and  claims  the  same  benefit  therefrom  as  if  be  had 
pleaded  the  same. 

« 

22.  Form  of  answer  prescribed  by  Chancery  Rules  in  New  HampMrt, 

Answer. 

In  the  Supreme  Judicial  Court 

H i  ss. 

T.  P.  V,  T.  D.  <&  a. 
The  answer  of  T.  A. 

The  said  T.  A.  says  said  T.  D.,  on  the day  of y  18 — >  was 

greatly  in  debt,  beyond  his  means  to  pay,  and  for  the  purpose  of  delaying 
and  defrauding  his  creditors,  without  any  valuable  consideration  paid  by  sud 
T.  P.  or  received  by  said  T.  D.,  he  did  then  make  and  deliver  to  said  P.  Dl 
his  promissory  note  of  that  date  for  the  sum  of  $  1000,  and  interest,  pay- 
able in  one  year,  with  interest,  in  said  bill  mentioned,  and  executed  and  dfr* 
livered  to  said  T.  P.  the  said  mortgage  in  said  bill  set  forth. 

On  the day  of ^  18 — y  the  said  T.  D.  being  then  and  long  be- 
fore justly  indebted  to  this  defendant  in  the  sum  of  $  800,  upon  and  by 
virtue  of  certain  promissory  notes  theretofore,  for  a  valuable  and  bona  fiiM 
consideration,  made  and  executed  to  him,  this  defendant  became  urgent  ior 
the  payment  of  the  same ;  and  said  T.  D.  then  proposed  to  make  and  exe- 
cute to  this  defendant  a  deed  of  conveyance  of  said  premises  in  said  bSI 
described ;  and  this  defendant,  having  no  notice  of  the  said  pretended  mort- 
gage, or  reason  to  believe  or  suspect  the  existence  of  the  same,  but  being 
on  friendly  terms  with  the  said  T.  P.,  did  consult  and  advise  with  him  rda- 
tive  to  the  purchKsing  of  said  T.  D.  the  premises  aforesaid,  for  said  sum  of 
eight  hundred  dollars,  which  he  now  alleges  to  be  greatly  above  the  vahn 
thereof,  and  the  said  T.  P.  did  then  and  there  strongly  recommend  and  ad- 
vise this  defendant  to  make  the  said  purchase,  and  this  defendant  thereopen 
agreed  to  buy  and  did  purchase  said  premises  for  eight  hundred  doDars,  and 
took  from  T.  D.  a  good  and  valid  conveyance,  as  he  is  advised  and 
of  said  premises,  and  actually  and  in  good  faith  paid  the  sum  of  eiglK  hi 
dred  dollars,  by  giving  up  and  surrendering  to  said  T.  D.  his  said 
without  notice  of  the  said  title  now  by  said  T.  P.  in  said  bill  set  up. 

T.  IL,by 

Q.  H.,  Ait  &ficttor. 
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CHAPTER   X. 

SSPLICATION. 

« 

JPorm  of  Ckneral  S^pUcaUon. 

The  repKcoHim  of  A.  B^flaintiffy  to  iho  amwor  of  0.  D^  defendant 

This  repliant^  saving  and  resenring  to  himself  all,  and  all  manner  of  ad- 
vantage of  exception  to  the  manifold  insufficiencies  of  the  said  answer,  for 
replication  thereunto  saith,  that  he  wiU  aver  and  prove  his  said  bill  to  be 
true,  certain,  and  sufficient  in  the  law  to  be  answered  unto ;  and  that  the 
said  answer  of  the  said  defendant  is  uncertain,  untrue,  and  insufficient  to  be 
replied  unto  by  this  repliant ;  without  this,  that  any  other  matter  or  thing 
whatsoever  in  the  said  answer  contained,  material  or  effectual  in  the  law  to 
be  replied  unto,  confessed  and  avoided,  traversed  or  denied,  is  true;  all 
which  matters  and  things  this  repliant  is,  and  will  be,  ready  to  aver  and 
prove,  as  this  honorable  C!ourt  shall  direct ;  and  humbly  prays,  as  in  and 
by  his  said  bill  he  hath  already  prayed.^ 

^orm  of  replicaHon  prescribed  in  Chancery  Sides  of  New  Hampshire. 

In  the  Supreme  Judicial  Court. 


H i  8S. 

T,  P.  v.  T.  D.  &  a. 

The  said  plaintiff  says  his  bill  is  true,  and  the  defendant's  answer,  as  set 
fbrth,  is  not  true,  and  this  he  is  ready  to  prove.  • 

T,  P.,  by 

A.  S.,  his  Solicitor. 

^  By  Rnle  U  of  Chanoeiy  Practioe  in  liasMchosetti,  as  a  snbstitate  for  the  general 
raplication  now  in  use,  the  plaintiff  shall  enter  in  the  caoae;  "  that  he  joint  issue  on 
tiM  answer  " ;  and  by  the  same  rule  it  is  pnmded  that  no  special  replication  to  an  answer 
ahaU  be  filed,  but  by  leave  of  Court,  or  one  of  the  justices  thereof,  for  cause  shown. 
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CHAPTER    XI. 

EXCEPTIOKS   TO  AkSWERS. 

For  imwficiency.    (JEngUsh  form.) 
In  Chancery. 

Between  E.  D.,  •        .        .     Plaintil^ 
and 
J.  P.,    .        •        .     Defendant 

Exceptions  taken  by  the  above-named  plaintiff  to  the  answer  of  the  de 

fendant  [or  if  more  than  one  defendant^  of  the  defendant ]  for  iDBiii- 

cien<7. 

First  exertion,"]  For  that  the  said  defendant  has  not  in  and  bj  his  sui 
answer,  according  to  the  best  of  his  knowledge,  remembrance,  infonoatMBf 
and  belief,  answered  and  set  forth  whether,  &c 

Second  exception."]  For  that  the  defendant  has  not  in  andbjbif^sd 
answer  in  manner  aforesaid  answered  and  set  forth  whether,  &Ci 

[And  80  with  respect  to  the  other  exceptions^  using  the  words  of  At  tf^^ 
rogatory  not  answered.^"] 

In  all  or  some  of  which  particulars  the  said  plaintiff  is  advised  that  Ae 

said  answer  of  the  defendant  is  evasive  and  insufficient,  and  ought  to  k 

amended,  and  humbly  prays  the  same  may  be  amended  aooordinglj* 

{Ommsets  mm) 

^  Each  exception  shoald  be  confined  to  a  distinct  question,  although  the  mfiotmg^' 
as  nambered,  may  contain  seyeral  qaestions ;  at  least  it  ought  to  be  so  oosfiae^  if  ^ 
is  anj  groand  for  the  defendant  to  contend  that  he  has  answered  a  part  of  the  inia^^ 
tory.  Higginson  v,  Blackley,  1  Jar.  N.  8.  1104 ;  25  L.  J.  Ch.  74,  V.  C  K.  T^* 
ception  shoald  adopt  the  language  of  the  interrogatory.  Woodiofi«  v.  Daniel,  IV  ^ 
843 ;  Brown  v.  Keating,  8  Bear.  581 ;  Esdaile  v.  Molyneaox,  1  De  G.  *  Sb.  tU>^ 
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CHAPTER    XII. 

NoTiOE  OF  Motions. 

1.  For  an  injunction  to  itay  proceedings  at  law. 

In  Chancery. 

[Tide  of  cause."] 

Take  notice  that  this  honorable  Court  will  be  moved,  for  and  on  behalf 
of  the  plaintiff,  on  the day  of ,  instant  [or  next],  that  the  de- 
fendant ■  may  be  restrained  from  commencing  or  prosecuting  any  action 
or  other  proceedings  at  law  against  the  plaintiff,  for  the  recovery  of  the 

sum  of  $ in  the  plaintiff's  bill  mentioned,  or  for ,  or  in  respect  of 

the  matters  mentioned  in  the  plaintiff's  bill,  or  any  of  them,  until  the  fur- 
ther order  of  this  Court.^    Dated  this day  of y  1857. 


To  Mr. and  Mr. 


A.B., 

PlaintijgTs  Solicitor. 


Solicitors  for  the  Defendants. 


2.  For  an  injunction  to  stay  an  action  brought  against  an  executor  after 

decree, 

[TiUe  ^c] 

,y  Tal^e  notice  that  this  honorable  Court  will  be  moved  &c. 

That y  of ,  may  be  restrained  from  further  proceeding  in  or 

..  prosecuting  the  action  at  law  commenced  by  him  in Court  of  dec., 

pi  against  the  defendant as  executor  of ^  the  testator  in  the  plead- 

1^  ings  of  this  cause  named,  for  the  recovery  of  a  sum  of  money  alleged  to 
be  due  to  him  from  the  estate  of  the  said  testator,  and  from  commencing  or 
prosecuting  any  other  action  or  actions  at  law  against  the  said  defendant 
as  an  executor  as  aforesaid.     Dated  &c 

1  In  order  to  obtain  an  injanction  for  stay  of  proceedings  at  law,  an  application  most 
be  made  to  the  Court  npon  affidavit,  rerifying  the  facts  alleged  in  the  Uil,  and  if  the  de- 
fendant has  appeared,  npon  notice ;  if  not,  the  application  may  be  made  ex  parte,  or  leave 
may  be  asked  for  the  Court  to  give  notice  of  motion  for  a  certain  day ;  and  if  necessary 
permission  should  also  be  required  to  serve  the  notice  and  copy  of  the  bill  upon  the  attor- 
ney for  the  plaintiff  at  law.  Ferguson  v.  Beavan,  16  Jur.  1111.  If  tlie  defendant  has 
appeared,  interrogatories  for  his  examination  should  bo  filed,  and  a  copy  delivered  to  his 
soUcitor.  Lovell  v.  Galloway,  20  L.  T.  831,  M.  U.  See  Wightman  v.  Wheilton,  6  W. 
B.  337,  M.  R. 

VOL.  III.  180 
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3.  F(yr  special  injunction  against  commission  of  waste  or  other  act  eom^ 

plained  of  in  hilL 

Take  notice  &c,  &c,  that  the  defendant  ^ and  his  agents  *  [worh- 

men  and  servants']^  maj  be  restrained  from  [here  follows  the  prayer  in  the 
hill]  until  the  hearing  of  this  cause,  or  the  further  order  of  the  Court 
Dated  &c. 

4.  Jbr  the  (^ointment  of  a  receiver, 

imie^c] 

» 

Take  notice  &c.,  &c.,  that  some  proper  person  may  be  appointed  a  re- 
ceiver of  the  rents  and  profits  of  the  estates  in  the  pleadings  in  this  cause 
mentioned,  with  the  usual  directions.'    Dated  &c 

5.  Notice  to  next  of  kin  of  application  for  a  representative  ad  litem  of  a 

deceased  person. 

Whiteaves  v.  Melville  (V.  C.  W.). 
Sib, 

We  beg  to  inform  you  that  on an  application  will  be  made  in  this 

cause  to ,  by y  to  appoint  some  person  to  represent  the  estate  of 

the  late ,  deceased,  and  that  unless  you,  the  father  and  sole  next  of  kin 

of  the  deceased,  shall  then  appear  and  consent  to  be  appointed  so  to  repre- 
sent the  estate  of  the  said  intestate,  some  other  person  will  be  appointed.^ 

We  remain,  &c., 
A.  B., 
Solicitors  for  the  PUdnHff. 

6.  Of  fling  answer. 

[  Title  of  cause  ^■c.] 

Take  notice,  that  I  have  filed  the  answer  of  the  defendant  in  this  cause/ 

Dated  &c 

Yours,  &c, 

A.B., 

Defendants  Solicitor. 
1  Ante,  Vol.  II.  p.  1714. 
3  See  Lord  Wellesley  v.  Earl  of  Moraington,  II  Beav.  ISO,  181. 

*  A  receiyer  will  be  appointed  to  collect  personal  estate  in  a  foreign  cotintiy,  and  to 
get  in  rents,  and  also  to  sell  the  real  estates  there,  and  receive  the  prodaoe  thereof  when 
sold.  Hinton  v.  Galli,  SS4  L.  J.  Ch.  121,  B.  And  a  receiver  was  also  appointed  t^Ur  a 
decree  for  sale.    In  re  Bywater's  Estate,  1  Jar.  N.  S.  227,  V.  C.  W. 

*  See  Tairatt  v.  Lloyd,  2  Jur.  N.  S.  371 ;  Tripp's  Forms,  SO. 

s  In  England,  notice  mnst  be  given  in  like  manner  of  the  entering  of  any  i^peaianea 
or  filing  any  plea,  demorrer,  or  replication. 
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7.  To  take  evctsive  answer  off  the  fh. 

ITUU  4-c.] 

Take  notice  &c,  &c.,  that  the  answer  of  the  defendant  -  in  this 
cause,  filed  &c.,  may  be  taken  off  the  file,^  with  costs  to  be  paid  bj  the  said 
defendant.    Dated  &c. 

8.  To  discharge  an  order  for  irregularity. 

■ 

Take  notice  &c^  &c,  that  the  order  made  in  this  cause,  bearing  date  &c., 

whereby  &c,  may  be  discharged  for  irregidarityj  with  costs  to  be  taxed  by 

one  of  the  taxing  masters  of  this  Court  [or  by  the  clerk,  or  registrar]. 

Dated  &C. 

A.  B., 

Defendants  Solicitor. 
9.  For  leave  to  examine  mtnesses  de  bene  esse. 

[Title  4-c.] 

That  the  plaintiff  may  be  at  liberty  to  examine and as  wit- 
nesses for  him  in  this  cause  de  bene  esse^  and  that  some  proper  person  may 
be  appointed  as  a  special  examiner  for  the  purpose  of  taking  such  exami- 
nation.   Dated  &c. 

10.  Of  appointment  before  examiner  to  take  cross-examination  of  deponents 

in  affidavits. 

[Title  4-c.] 

That  the  examiner, y  Esq.,  has  appointed  the day  of ,  at 

the  hour  of o'clock,  at  his  office  in ,  on  behalf  of  the  plaintiff  [or 

defendant],  as  the  case  may  be,  to  cross-examine and ^  being  the 

deponents  in  certain  affidavits  filed  on  the  part  of  the  said in  this 

cause ;  and  further  take  notice,  that  you  are  required  at  the  like  time  and 
place  to  produce  before  the  examiner  certain  letters,  dated  <&c.,  and  all 

1  See  Lynch  v.  Lecesne,  1  Hare,  631 ;  Brooks  v.  PortOB,  1  Y.  &  Coll.  C.  C.  278 ; 
Beid  v.  Barton,  3  Jar.  N.  S.  263,  V.  C.  W. 

*  Ante,  Vol.  L  p.  954 ;  Mackenna  v.  Eyexitt,  2  Bear.  189,  191 ;  Hope  v,  Hope,  3 
Bear.  317. 
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Other  letters  and  copies  of  letters,  books,  memoranda,  papers,  and  writings 

in  your  or  either  of  jour  possession  or  power  relating  to  [the  special  matter 

or  question  in  dispute"]^  and  other  the  matters  in  question  in  this  cause.^ 

Dated  &c 

A.  B., 

PlmntijgTs  SoUdtor. 
To&c. 

11.  Thai  plainiiff^s  lid  may  stand  dismissed  for  want  of  prosectttionn 

ITitk^c.'] 

Take  notice  &c,  &c^  that  the  bill  filed  in  this  cause  maj  stand  dismissed 
out  of  Court,  with  costs  to  be  taxed  &c.,  for  want  of  prosecution.    Dated 

&C.* 

To  Mr.  &C., 

Plaintijff^s  Solicitor, 

12.  Notice  of  motion  for  decree. 

ITiile  4-c.] 

Take  notice,  that  this  Court  will  be  moved  before  &c.,  at  the  ezpiratioa 

of alter  the  date  hereof,  or  as  soon  afler  as  counsel  can  be  beard  bj 

&C.,  of  counsel  for  the  plaintiff,^that  a  decree  maj  be  made  in  this  cause  in 

accordance  with  the  prayer  of  the  plaintiff's  bill.'    Dated  &c. 

Tours  &c, 

A.  B., 

PkLintifs  SoUcUw. 
To ^  the  Solicitor  for  the 

above-named  defendant 

The  following  affidavits  will  be  used  in  support  of  such  motion :  — 
The  affidavit  of  &c 
The  affidavit  of  &c. 

13.  To  settle  minvies  of  decree. 
ITiOe  4-c.] 
I  shall  attend  at o'clock  in  the on y  the instant,  at 

1  Ante,  Vol.  I.  p.  896 ;  Tripp's  Forms,  62.  Under  the  new  practice  in  Engknd,  the 
evidence  of  all  the  witnesses  is  common  to  all  parties  to  the  sait,  therefore  one  defeodam 
may  cross-examine  the  witnesses  of  another  defendant.  Lord  v.  ColTiUi  3  Drew.  8S ; 
I  Jar.  N.  S.  298. 

'  Ante,  Vol.  I.  p.  795  ;  Tripp's  Forms,  62. 

*  Ante,  Vol.  L  p.  822 ;  Tripp's  Forms,  63. 
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the  Begistrar^s  [or  clerk's]  office,  to  settle  the  inunatea  of  the  decree  [or 
order]  in  this  cause*     Dated  &c 

Yours  icc^ 

Plainiifi  Soltcttar. 
To  Mr. i 

Defendants  SoUeitar. 

1^  Notice  to  pctsi  decree. 

ITiile  4-c.] 

I  shall  attend  at o'clock  in  the on j  the instant,  at 

the ^'s  office,  to  settle  the  minutes  of  [or  pass]  the  decree  [or  order]  in 

this  cause.     Dated  &c 

15.  To  vacate  enrolment  of  decree, 

ITCOe  4-c.] 

Take  notice  &&,  &c.,  that  the  enrolment  of  the  decree  [or  order]  dated 
the day  of ,  made  hj  his  honor, ^  may  be  vacated.     Dated 

&C. 

16.  To  suppreu  depositions* 

[Title  ^c."] 

Take  notice  &c.,  &c.,  that  the  deposition  of  A.  B.,  a  witness  examined  in 

this  cause  on  the  part  of  the  defendant  before examiner,  on  the        - 

day  of last,  be  suppressed.    Dated  &c 

17.  For  an  issue  at  law. 

[TiiU^c.'] 

Take  notice  &c,  Ac,  that  issues  at  law  may  be  awarded  m  this  cause 
for  the  trial,  by  jury,  of  the  matters  in  controversy  therein.     Dated  &c. 

18.  To  dissolve  ir^unetion. 

[TiOe^c.-] 

Take  notice  Ac,  Ac,  that  the  injunction  issued  in  this  cause  may  be  dis- 
solved, with  costs.     Dated  dec 

ISO* 
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19.  Far  order  to  stay  proceedings  in  original  suit. 

A.  B.^ 

V,      >  Original  bill. 
CD.) 
C.  D.^ 

V.      >  Cross-bilL 
A-B.) 

Take  notice  &c.,  &c.,  that  the  proceedings  in  the  original  suit  commenced 

by  the  above  A.  B.  be  stayed,  until  the  said  A.  B.  shall  have  put  in  his 

answer  to  the  cross-bill,  filed  against  him  by  C.  D.    Dated  &c. 

Yours  &C. 
To  &c. 

20.  For  an  attachment  for  contempt, 

ITitle^e.'] 
I 

Take  notice  &c.,  &c.,  that  an  attachment  as  for  a  contempt  be  issued 
against  the  above  defendant,  for  violating  the  injunction  issued  in  this 
cause.    Dated  <&c. 

21.  For  hearing, 
[Title  ^e.2 

m 

Take  notice  that  this  cause  will  be  brought  to  a  hearing  on  bill  and  an- 
swer [or  on  pleadings  and  proofs ;  or  on  the  demurrer  filed  therein,  or  on 

bill,  answer,  and  replication]  before ^  on  the day  of  y  at 

o'clock,  or  as  soon  after  as  counsel  can  be  heard.    Dated  &c. 

22.  Notice  of  hearing  on  bill  and  answer, 

(New  Hampshire.) 

In  the  Supreme  Judicial  Coubt. 

H ,  as. 

T.  P.  V.  T.  D.  <&  & 

The  defendants  will  take  notice  that  the  said  cause  wiU  be  heard  on  bill 
and  answer  at  the  next  law  term. 

T.  P.,  by 

A.  S.,  Aw  Solicitor, 


1 
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If  the  bill  is  set  down  by  defendant  for  a  hearing  on  bill  and  answer,  the 
notice  on  his  part  should  have,  underwritten,  an  affidavit  of  defendant's 
solicitor,  as  follows :  — 

In  the  Supreme  Judicial  Court. 

H ,  88. 

T.  P.  V.  T.  D. 

• 

I,  A.  D.,  solicitor  of  said  defendant,  testify  and  say  that  the  defendant's 
answer  [plea  or  demurrer]  was  delivered  to  the  plaintiff's  solicitor  on  the 
day  of J  18 — >  and  that has  since  elapsed,  and  no  amend- 
ment, replication,  or  exceptions  have  been  delivered  to  me,  or  left  at  my 
dwelling-house  or  place  of  business,  by  the  said  plaintiff  or  his  solicitor,  or 

have  otherwise  coma  to  my  hands  or  knowledge. 

A.D. 

H 88., ^ ,  18 — .    Personally  appeared  A.  D.,  and  made 

oath  that  the  above  affidavit,  by  him  subscribed,  is  true. 

Before  me, 

A«  B.,  Justice  of  the  Peace, 


I  .  I 


CHAPTER    XIII. 

Petitions  and  Motions. 

1.  Petition  to  take  the  answer  of  a  defendant  withoui  oatlu    [Englitk 

forme.'] 
In  Chancery. 

Between  A.  B.,       •        .        .        .        Plaintiff, 

and 
C.  D.  [and  others],         .        •        .       Defendants. 

To  the  Right  Honorable  the  Master  of  the  Rolls. 
The  humble  petition  of  the  plaintiff 

Showeth, 

That  your  petitioner  having  filed  his  bill  in  this  Court  against  the  above- 
named  defendant  and  others,  he  is  willing  to  take  the  answer  of  the  de- 
fendant C.  D.  without  oath. 

Tour  petitioner  therefore  humbly  prays,  that  the  said  defendant  C.  D. 
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may  be  at  liberty  to  put  in  his  answer  to  your  petitioner's  said  bill  without 
oath  [or  signature]. 

And  your  petitioner  shall  ever  pray  &c. 

2.  To  amend  InU. 

Showeth, 

That  your  petitioner,  having  filed  his  bill  in  this  honorable  Court,  the 
defendants  have  not  appeared  thereto  [or  have  appeared  thereto,  and  baTe 
not  yet  answered] ;  and  your  petitioner  is  advised  to  amend  his  said  bill 

Your  petitioner  therefore  humbly  prays,  that  he  may  be  at  liberty  to 
amend  his  said  bill,  as  he  shall  be  advised,  without  costs,  amending  the 
defendants'  &c.  copies. 

And  &c 

Another  form  of  petition  for  amendment  of  hiJL 

(New  Hampshire.) 

In  the  Supbeme  Judicial  Coubt. 

H ,  ss. 

T.  P.  V.  T.  D.  &  a. 

Amendment  of  bilL 

After  the  words  " ,"  insert  " ." 

To  Mr.  Justice  B. 

T.  P.  prays  that  the  foregoing  amendment  to  his  bill  may  be  allowed. 

T.  P. 

To  T.  D.,  T.  M.  &  T.  A. 

Take  notice,  that  on  the day  of next,  the  above  petitko 

wiU  be  presented  to  Mr.  Justice  B.,  at  his  office  in  Concord,  at  elevd 

o'clock  in  the  forenoon. 

T.  P.,  by 

A.  S^  kU  SoUeitor. 

, ,18—. 

3.  To  amend  bill  after  answer^  but  not  requiring  Jurther  answer, 

lIKtle  ^c] 
Showeth, 

That  your  petitioner  [or  petitioners]  having  exhibited  his  [or  their]  hiD 

in  this  honorable  Court  against  the  said  defendant  B.  A.  and  others,  who 

have  all  appeared  thereto  and  put  in  their  answers;  and  that  your  petition- 


L 
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er  [^or  petitioners]  is  [or  are]  advised  to  amend  his  [or  their]  said  bill,  but 
he  [or  they]  does  [or  do]  not  require  any  further  answer  from  the  de- 
fendants. 

Your  petitioner  [or  petitioners]  therefore  humbly  prays  [or  pray],  that 
he  [or  they]  may  be  at  liberty  to  amend  his  [or  their]  said  bill,  as  he  [or 
they]  shall  be  advised,  amending  the  defendants'  copies,  and  requiring  no 
further  answer  from  the  said  defendants. 

4.  To  ammd  biU  after  answer^  rtqairing  fturthw  amwer, 

[Tft&^c] 
Showeth^ 

That  your  petitioners  having*  exhibited  their  bill  against  the  above- 
named  defendant  W.  F.  and  others,  the  said  defendant  W.  F.  only  hath 
appeared  and  put  in  his  answer  thereto  (none  of  the  other  defendants 
having  yet  appeared  to  the  said  bill),  since  which  your  petitioners  are  ad- 
vised to  amend  their  said  bill. 

Tour  petitioners  therefore  humbly  pray,  that  they  may  be  at  liberty  to 

amend  their  said  bill,  as  they  shall  be  advised,  on  payment  of  $ costs 

to  the  said  defendant  W.  F.  in  respect  thereof,  and  without  costs  as  to 

the  other  defendants. 

And  &C. 

5.  To  amend  a  hiU  hy  adding  a  defendant. 

[TiOe^c.'] 
Showeth, 

That  your  petitioner  filed  his  bill  in  this  honorable  Court,  against  the 

defendant,  on  the day  of ,  to  which  the  defendant  has  appeared 

and  put  in  his  answer,  upon  which  your  petitioner  is  advised  to  make  £. 
F.  a  party  in  this  cause,  and  to  bring  him  before  the  Court  as  a  defendant 
to  the  suit. 

Your  petitioner  therefore  prays  that  he  may  have  leave  to  amend  his 
bill  by  adding  the  said  E.  F.,  a  defendant  thereto,  with  apt  words  to 
charge  him. 

And  &c* 

6.  Of  plaintiff  to  he  admitted  to  sve  in  forma  pauperis. 

[TitU^e.'] 
Showeth, 

That  your  petitioner  having  filed  his  bill  in  this  honorable  Court  against 
the  said  defendant,  thereby  setting  forth,  that  [here  state  concisely  the  pur- 
part of  the  hUC], 

That  your  petitioner  is  not  worth  £5  in  all  the  world,  his  wearing  ap- 
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parel  and  the  matters  in  qaestion  in  this  cause  only  excepted,  and  he  is 
utterly  unable  to  prosecute  his  said  suit,  unless  he  is  admitted  to  do  so  in 
forma  pauperis. 

Your  petitioner  therefore  humbly  prays,  that  he  may  be  admitted  to 
prosecute  his  said  suit  tn  forma  pauperisy  and  that  Mr.  •^-—  may  be  as- 
signed his  counsel,  and  Mr. his  Solicitor. 

And  &c. 

[  Counsels  certificate  to  he  written  at  the  foot  of  the  petitian,'\ 

I  humbly  conceive  that  the  plaintiff  has  just  cause  to  be  relieved  toadi- 
ing  the  matters  of  this  petition,  and  for  which  he  has  exhibited  his  bilL 
[DaJte.'\  [  Counsel's  nameJ] 


7.  Of  a  defendant  to  he  admitted  to  defend  in  forma  pauperis. 

ITiOe^c.'] 
Showeth, 

That*your  petitioner  has  been  served  with  a  copy  of  the  bill  in  this  cause ; 
that  your  petitioner  is  not  worth  £5  in  all  the  world,  his  wearing  apparel 
and  the  subject-matter  of  this  suit  only  excepted,  and  by  reason  of  his  pov- 
erty is  unable  to  make  his  defence  thereto,  if  not  permitted  to  defend  tit 
forma  pauperis. 

Your  petitioner  therefore  humbly  prays,  that  he  may  be  permitted  to 
defend  this  suit  tn  forma  pauperis^  and  that  counsel  and  solicitor  may  be 
assigned  to  him  for  that  purpose. 

'And  &C. 

8.  To  assign  a  guardian  ad  litem  to  an  infant  defendant 

Showeth, 

That  the  plaintiff  has  filed  his  bill  against  your  petitioner,  who  has  i^ 
peared  thereto  [and  is  preparing  to  answer  the  same] ;  that  your  petitioDer 
is  an  infant  under  the  age  of  twenty-one  years. 

That  your  petitioner  is  advised  that of ,  who  is  your  petition- 
er's [state  relationship"],  is  a  proper  person  to  be  appointed  his  guardian  U> 
defend  this  suit 

Your  petitioner  therefore  humbly  prays,  that  the  said may  be 

assigned  his  guardian,  by  whom  he  may  [answer  the  plaintiff's  bill  and] 
defend  this  suit 

And  &C. 
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9.  Far  the  appointment  of  a  guardian  ad  litem  on  petition  of  the  plaintiff. 

iTitU^c.-] 
Showethy 

That  the  bill  in  this  sait  was  filed  against  the  defendant  to  foreclose  a 
mortgage  executed  by  the  father  of  said  defendant,  who  is  now  deceased, 
in  his  lifetime,  to  jour  petitioner,  and  praying  for  a  sale  of  the  mortgaged 
premises ;  and  that  the  said  defendant  claims  an  interest  in  the  said  prem- 
ises as  heir  at  law  of  her  father ;  and  the  said  defendant  C.  D.  resides  in 

the  town  of ,  and  is,  as  the  petitioner  is  informed  and  believes,  an 

infant  under  the  age  of  twenty-one  years,  viz.  of  the  age  of  fifteen  years 

and  upwards.    And  that  on  the day  of process  in  this  cause 

was  duly  served  on  the  said  C.  D.  requiring  her  to  appear  and  answer  the 

said  biU,  returnable  on  the day  of .    And  your  petitioner  further 

shows,  that,  although  more  than days  have  elapsed  since  the  day  of 

appearance  named  in  said  process,  no  guardian  ad  litem  has  as  yet  been 
appointed  for  such  infant,  or  applied  for  by  her  or  by  any  person  on  her 
behalf,  to  the  knowledge  or  belief  of  your  petitioner. 

Your  petitioner,  therefore,  prays  that  A.  H.  the  Clerk  of  this  Court, 
may  be  appointed  guardian  ad  litem  of  such  infant  defendant,  to  appear 
and  defend  this  suit  in  her  behalf. 

And  &c 


IQ.  Tohe  admitted  to  prosecute  or  defend^  hy  an  administrator. 

(New  Hampshire.) 

To  the  Supreme  Judicial  Court 

H ,  8S. 

T.  P.  t;.  T.  D.  &  a. 

J.  H.,  of  &c,  says  that  T.  P.,  the  said  plaintiff,  died  intestate,  on  the 
day  of ,  1860,  and  the  said  J.  H.  was,  at  a  Court  of  Probate 


for  said  county,  held  at ^  on  the  —  day  of ,  186-,  duly  ap- 
pointed administrator  of  the  estate  of  said  deceased ;  wherefore  he  prays 
that  he  may  be  admitted  to  prosecute  this  bill. 

J.H. 
And  thereupon  it  is  ordered  that  the  said  J.  H.  be  admitted  to  prosecute 
said  bill. 

N.  B.,  CUrh 
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11.  Far  notice  to  adrntnistrcOor  to  appear  and  defend. 

(New  Hampshire.) 

To  the  Supreme  Judicial  Court 

H y    88. 

T.  P.  V.  T.  D.  &  a. 

T.  P.  says  that  T.  D.,  one  of  the  defendants  in  tins  cause,  died  on  or 

about  the day  of ,  18  6-,  and  one  X.  Y.  has  been  since  duly 

appointed  administrator  of  his  estate ;  wherefore  he  prays  that  said  X.  T. 
may  be  duly  notified  to  appear  and  defend  the  said  suit 

T.  P.,  by 

A.  S.,  his  SoUcitor, 

12.  Far  leave  to  make  new  parties  upon  the  decease  of  one  of  the  origimd 

parties. 

Supreme  Judicial  Court 

C.  G.  L.,  Executor  v.  L  T.  &  als. 

Theplaintifif  suggests  that  Nathaniel  I.  Bowditch,  trustee  under  the  wiil 
of  Andrew  Thbmdike,  one  of  the  defendants  to  the  suit,  has  deceased,  and 
that  William  I.  Bowditch  and  John  Goldsborough  have  been  appointed 
trustees  in  his  place ;  and  therefore  asks  leave  to  amend  his  bill  and  make 
them  parties. 

F.  C.  L^  SoUdiar- 

13.  ^  husband  and  vnfe, 

(New  Hampshire.) 

{TMe^c.'l 

G.  P.,  of  &C.  and  said  T.  P.,  say  that  on  the day  of ,  186-% 

said  T.  P.  was  lawfully  married  to  G.  P. ;  wherefore  the  said  G.  P.  and  T. 
P.  pray  that  they  may  be  admitted  jointly  to  prosecute  said  bilL 

6.  P., 
T.  P.,  by 
A.  S.,  their  Solicitor. 
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14.  For  discharge  ofdefendcaU  out  of  ciutody  of  sheriff  or  messenger. 

(English.) 

[TYffo  ^c] 
Showethy 

That  your  petitioner  has  been  taken  into  custody  by  the  Sheriff  of 

[or  the  messenger  attending  this  Court],  for  not  putting  in  his  answer  to 
the  plaintiff's  bilL 

That  your  petitioner  has  this  day  put  in  his  answer  to  the  plaintiff's  bill, 
as  by  the  record  and  writ  Gerk's  certificate  hereunto  annexed  appears. 

Tour  petitioner  therefore  humbly  prays,  that  he  may  be  discharged 
from  the  custody  of  the  said  Sheriff  of \or  from  custody]  as  touch- 
ing his  said  contempt,  upon  paying  or  tendering  the  costs  thereof. 


15.  To  withdraw  a  plea  or  demurrer. 

llWe  ^c] 
Showeth, 

That  the  plaintiff  having  exhibited  his  bill  in  this  honorable  Court 
against  your  petitioner,  your  petitioner  put  in  his  plea  [or  demurrer]  there- 
to, since  which  your  petitioner  is  advised  to  make  other  defence  to  ihe  said 
bill. 

Tour  petitioner  therefore  humbly  prays,  that  he  may  be  at  liberty  to 
withdraw  his  plea  [or  demurrer]  upon  payment  of  costs. 

And  &c 

16.  That  a  feme  covert  may  answer  separate  from  her  husband. 

[TiOel^c.'] 

The  humble  petition  of ^  wife  of  the  defendant . 

Showeth, 

That  the  plaintiff  has  exhibited  his  bill  in  this  honorable  Court  against 
your  petitioner  and  her  said  husband  [and  others],  to  which  your  petitioner 
has  appeared. 

That  your  petitioner's  said  husband  is  residing  at ^  out  of  the  juris- 
diction of  this  Court  [or  that  your  petitioner  and  husband  are  living  sep- 
arate and  apart  from  each  other,  or  that  the  said  bill  is  filed  in  respect  of 
your  petitioner's  separate  estate  and  interest  in  the  estates  (or  funds)  in 
question  in  this  cause]. 

Your  petitioner  therefore  humbly  prays,  that  your  petitioner  may  be  ai 

VOL.  III.  181 
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liberty  to  put  in  her  answer  to  the  plaintiff's  said  bill  separate  from  her 

husband. 

And  &c 

17.  Of  a  phmtiff  for  a  habecu  corpus  to  bring  defendcmt  in  custotfy  of 
sheriff^  to  bar  of  the  Court  to  answer  his  contempt  for  not  appearvng 
to  or  answering  plaintiff* s  biJL 

Showeth, 

That  the  plaintiff  filed  his  bill  against  the  defendant y  to  wfich  he 

has  not  appeared  or  answered. 

That  an  attachment  has  issued  against  him  at  the  instance  of  jour  peti- 
tioner, upon  which  he  has  been  arrested  and  now  remains  in  the  custody  of 
the  sheriff  of [charged  with  other  detainers]. 

Your  petitioner  therefore  humbly  prays,  that  a  writ  of  habeas  corpus 
cum  causis  may  issue  out  of  this  honorable  Court,  directed  to  the  said 

sheriff  of  the  county  of ^  thereby  commanding  him  to  bring  the  body 

of  the  said into  this  honorable  Court,  on  &c.,  in  order  that  the  said 

may  answer  his  said  contempt,  and  be  otherwise  dealt  with  according 

to  law. 

And  &c 

18.  7b  use  depositions  in  a  cross-cause, 

ITiile^c.'] 
Showeth, 

That  the  secondly  above-mentioned  cause  is  a  cross-cause  toaching  the 
same  matters  as  the  first-mentioned  cause,  and  that  your  petitioner  is  ad- 
vised that  the  [affidavits  and]  depositions  taken  in  each  cause  [or  taken  in 
the  original  cause]  will  be  proper  to  be  read  in  the  other  [or  the  cross- 
cause]. 

Tour  petitioner  therefore  humbly  prays,  that  the  affidavits  and  deposi- 
tions taken  in  either  of  these  causes  [or  in  the  original  cause]  may  be  read 
and  made  use  of  in  the  other  [or  the  cross-cause]  at  the  hearing  of  these 
causes,  saving  all  just  exceptions. 

19.  To  charge  a  Solicitor. 

[Title  ^c."] 
Showeth, 

That  your  petitioner  employed of ,  as  your  petitioner's  solici- 
tor in  this  suit,  and  your  petitioner  is  now  desirous  to  appoint <^ 

as  his  solicitor. 
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Your  petitioner  therefore  homblj  prays,  that  he  may  be  at  liberty  to 
change  hiB  solicitor  accordingly. 


20.  To  prove  exhibiU  by  affidavit  at  the  hearing  of  a  eauee. 

Showeth, 

That  this  cause  being  set  down  to  be  heard  before ^  your  petitioner 

is  advised  that  it  will  be  necessary  for  him  to  prove,  at  the  hearing  thereof, 
certain  letters  written  by  the  defendant  to  ^— -  of  the  following  dates  &c., 
that  is  to  say  [^state  the  datee]. 

Your  petitioner  therefore  humbly  prays,  that  he  may  be  at  liberty  at  the 
hearing  of  this  cause  to  read  an  affidavit  of,  or  examine  one  or  more  wit« 
ness  or  witnesses,  viva  voce,  to  prove  the  said  defendant's  handwriting  to 
the  said  letters. 

21.  For  aplaintij^  to  dismiss  his  bill  with  costs. 

[Title  ^c] 
Showeth, 

That  your  petitioner  having  exhibited  his  bill  in  this  honorable  Court 
against  the  above-named  defendant,  who  has  appeared  [and  put  in  his  an- 
swer] thereto,  your  petitioner  is  now  advised  to  dismiss  his  said  bill. 

Your  petitioner  therefore  humbly  prays,  that  the  said  bill  may  stand  dis- 
missed out  of  this  Court,  with  costs  to  be  taxed  by  the  proper  taxing-mas- 
ter [or  by  the  clerk  of  this  Court]. 

22.  To  enter  a  decree  nunc  pro  tunc. 

[Tftfo  4rc.] 
Sbowethy 

That  the  decree  [or  order]  made  in  this  cause,  bearing  date  Sac.,  has 
been  drawn  up  and  passed  by  the  registrar,  but  the  time  for  entering  the 
same,  according  to  the  rules  oC  this  Court,  being  elapsed, 

Your  petitioner  humbly  prays,  that  the  said  decree  [or  order]  may  be 
entered  nunc  pro  tunc. 

Anddbc 
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23.  To  discharge  distringas  an  stock, 

A.B., Plaintiff; 

and 
The  Governor  and  Company  of  the  Bank 

of  England, Defendants. 

To&c 
The  humble  petition  of  &G. 
Showeth, 

That  on  &o.,  a  writ  of  distringas  was  issued  at  the  instance  of  yoor  pe- 
titioner against  the  defendants  to  prevent  the  sale  or  transfer  of  £ 

[describs  the  stocJc]  standing  in  the  books  of  the  above-named  defendants  is 
the  name  of &c 

That  the  purpose  for  which  said  writ  of  distringas  was  issued  having 
been  satisfied,  your  petitioner  is  desirous  of  having  the  same  discharged. 

Your  petitioner  therefore  humbly  prays,  that  the  said  writ  of 
may  be  discharged  accordingly. 


24.  For  a  Solicitor  to  deliver  his  biO  of  costs,  and  that  it  mag  be  taxed. 

[^Title  of  cause  if  there  has  been  any  suit,  if  not,  the  title  should  beJ] 

''  In  the  matter  of ^  one  of  the  solicitors  of  this  Courf* 

Showethi 

That  your  petitioner  employed ,  one  of  the  solicitors  of  this  Court, 

to  prosecute  this  suit  [and  divers  suits  at  law],  and  in  other  matters,  as 
your  petitioner's  solicitor  and  attorney  [or  if  no  suit,  sag,  in  various  matters 

of  business  for  him]  between  the  month' of ,  186-,  and  the  nuMith  of 

,  186-. 

That  your  petitioner  is  desirous  of  obtaining  the  papers  of  the  said 

belonging  to  your  petitioner,  but  the  said  —  refuses  to  deliver  i^  the 
same  until  his  bill  of  costs  is  paid. 

That  the  said ,  although  applied  to  for  that  purpose,  has  not  deliv- 
ered his  bill  of  costs  against  your  petitioner* 

Your  petitioner  therefore  humbly  prays,  that  upon  your  petitkmer 

submitting  to  pay  the  said what  shall  appear  to  be  due  to 

him  upon  taxation  of  the  siud  bill,  that  the  said may  be 

ordered,  within after  notice  hereof,  to  deliver  to  your  peti- 
tioner his  bill  of  all  such  fees  and  disbursements  as  he  claims  to 
be  due  to  him  from  your  petitioner ;  and  that  it  may  be  referred 
to  the  taxing-master  [or  clerk]  of  this  Court,  to  tax  and  settle 
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such  bill ;  and  that  yoar  petitioner  and  the  said maj  pro- 

dnce  before  the  said  master,  upon  oath,  as  the  said  master  shall 
direct,  all  books,  papers,  and  writings  in  their  custody  or  power 
respectively  relating  to  such  bill,  or  any  of  the  items  or  charges 
therein ;  and  that  your  petitioner  and  the  said may  be  ex- 
amined upon  interrogatories  or  otherwise  touching  the  same  or 
any  of  them,  as  the  said  master  shall  direct ;  and  that  all  other 
proper  and  usual  directions  may  be  given.    And  Sec 

25.  Far  leaoe  to  withdraw  replication  and  amend  hiJL 

ITiOe^c.'] 
Showeth, 

That  the  defendant  in  this  cause  has  appeared  and  put  in. his  answer  to 
the  bill ;  and  that  your  petitioner  has  filed  a  replication,  [or  taken  issue  on 
the  answer],  but  no  witnesses  have  been  examined  by  either  party.  That 
since  the  filing  of  the  replication,  your  petitioner  has  been  advised,  and  be- 
lieves that  it  is  essential  to  his  rights  in  this  cause  that  his  bill  should  be 
amended,  by  adding  thereto  [w  inserting  therein]  the  following  statements 
[ineert  new  matter  proposed^ 

And  your  petitioner  further  shows,  that  he  had  no  knowledge  of  the 
facts  above  set  forth,  nor  was  he  aware  of  the  necessity  of  introducing 
them  into  his  bill,  until  after  the  said  replication  was  filed  [or  issue  was 
taken  on  the  answer]. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  withdraw 
his  said  replication,  and  amend  his  bill  as  proposed  above,  or  otherwise,  as 
he  shall  be  advised,  on  payment  of  costs.    And  &c. 

26.  Petition  to  a  Jtutieefor  a  temporary  injunction. 

(N.  Hampshire.) 

(To  be  written  on  the  ori^al  bill  or  a  copy.) 

In  the  Supreme  Judicial  Court 


11 ,  88. 

T.  P.  r.  T.  D.  &  a. 

To  Mr.  Jusdce  S. 

T.  F.  prays  that  the  injunction  sought  in  the  annexed  bill  may  be  granted 

by  said  justice,  the  said  bill  having  been  duly  filed,  and  the  said  Court  not 

being  in  session. 

P.  P.,  by 

A*  S.,  hii  Solicitor. 
181  • 
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27.  Petition  far  an  injunction. 

(New  Hampshire.) 

M J  S8.    To  the  Hon.  A.  F.,  one  of  tbe  Jostioea  of  the  Sapreme  Judi- 
cial Court 

N.  E,  C,  of  &C.,  complains  against  O.  C,  of  &C.,  and  saje  she  bas 
caused  to  be  filed  in  the  office  of  the  clerk  of  said  Court  for  said  coiintj, 
her  libel  for  divorce  against  the  said  C.  G.,  in  which  she  aUeges,  among 
other  things,  that  she  was  married  to  said  C.  6.,  on  &Cy  at  &c ;  that  sbe 
has  resided,  and  had  her  home  at  &c.  [stating  the  tvhstcmce  of  the  charges 
in  the  lihef] ;  that  she  has  had  by  said  6.  C.  two  children,  now  liTing,  to 

wit,  6.  C,  aged years,  and  L.  C,  aged years ;  that  in  said  libel 

the  petitioner  prays  for  a  divorce  and  the  custody  of  said  children,  and  for 
a  suitable  allowance  out  of  the  estate  of  said  6.  C,  for  her  support  and 
maintenance,  and  for  the  support  and  maintenance  of  her  said  children; 

that  the  said  6.  C.  is  the  owner  of  a  house  and acres  of  land  in  — - 

&c.,  in  which  house  he  now  resides,  of  the  value  of &c.,  and  of  per- 
sonal estate,  in  &c.,  of  the  value  of  &c ;  and  he  has  threatened  that  if  the 
petitioner  should  attempt  to  obtain  a  divorce  from  him,  he  would  spend  aA 
his  property,  so  that  she  would  get  none  of  it  for  herself  or  her  children; 
and  she  believes  that,  unless  he  is  in  eome  way  restrained,  he  will  dispose 
of  all  his  property,  so  that,  in  case  an  allowance  should  be  made  to  her,  she 
would  be  unable  to  collect  it  from  him. 

Wherefore  she  prays  for  a  writ  of  injunction,  to  restrain  said  6.  C.  from 
disposing  of,  or  in  any  way  incumbering  any  of  his  estate,  real  or  persona), 
until  the  end  of  the  next  law  term  of  said  Supreme  Judicial  Court.^ 

(Signed,)  N.  E.  C. 

. 
28.   Petition  for  an  Jkjunction  and  Receiver^  — pending  question  of  b- 

solvency, 

(Massachusetts.) 

G.  T.  L.  et  alii,  Petrs. 

V. 

G.F.Cetal 
And  now  the  petitioners  in  the  above  entitled  cause  come  and  move  tltf 
honorable  Court  that  an  injunction  be  issued  by  the  Court  restraining  ssd 

^  Provision  is  made  by  statate  in  Massachasetts  for  an  attachment  of  the  hnsband'i 
property  in  certain  cases  of  libel  for  divorce  bj  the  wife,  in  order  to  secnre  a  saitabk  sop" 
port  and  maintenance  for  her  and  the  children  committed  to  her.  GenL  Sts.  c.  107, 
•8.  50,  51,  5S. 


J 
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enjointng  B.  P.  W.  and  W.  B.  W.,  and  each  of  them  and  their  and  each  of 
their  servanU),  agents,  and  attomeys,  from  making  any  sale,  transfer,  con- 
veyance, incumbrance,  or  disposition  of  any  of  the  estate,  choses  in  action, 
property,  or  effects,  real  or  personal,  of  the  firm  of  W.  &  L.,  or  of  any  of 
the  separate  estate  of  either  said  B.  P.  W.  or  W.  R.  W.,  whether  consist- 
ing of  real  estate  or  choses  in  action,  or  of  any  other  personal  property,  and 
from  making  any  disposal  of  any  of  the  books  of  accoant,  papers,  docu- 
ments, vouchers,  or  evidences  of  title  of  either  said  firm  or  of  said  B.  P.  W. 
or  of  said  W.  E.  W. 

And  your  petitioners  also  move  this  honorable  Court  to  appoint  in  this 
cause  some  suitable  and  proper  person  as  Receiver  of  the  estates,  choses  in 
action,  property,  and  effects,  real  and  personal,  of  said  firm,  and  as  Receiver 
of  the  separate  estates,  real  and  personal,  of  said  B.  P.  W.  and  W.  R.  W. 
and  G.  T.  L.,  respectively,  and  of  all  the  books  of  account,  papers,  vouchers, 
and  evidences  of  title  of  said  firm  and  of  said  B.  P.  W.  and  of  said  W.  R. 
W.  and  of  said  6.  T.  L.,  and  to  decree  and  order  that  all  said  estates, 
choses  in  action,  property,  and  effects,  real  and  personal,  and  said  books  of 
account,  papers,  vouchers,  and  evidences  of  title,  shall  be  delivered  up  into 
the  control  and  hands  of  said  Receiver.  B.  &  B. 

Atf  ys  &  SoFrs  for  the 
Petitioners* 


29.  MoHcn  to  modify  an  injunction^  with  th$  qualijied  attowanee  of  th$ 

Court  thereon. 

Commonwealth  of  Massachusetts. 
,  88.  Supreme  Judicial  Court 

At  the  Rules. 
D.  S.  V.  K.E.eiaL 


In  Equity. 


And  now  the  said  H.  E.,  one  of  the  defendants  in  said  suit,  comes,  and 
before  answer  to  said  bill  of  complaint,  and  waiving  no  rights  in  said 
suit,  moves  the  Court  that  the  Injunction,  which  has  heretofore  issued 
against  him  in  this  suit,  without  notice,  be  so  far  modified  as  to  allow  him, 
the  said  H.  E.,  to  ooUect,  settle,  or  adjust,  the  notes  or  obligations  in  his 
hands,  as  agent  of  the  sud  Columbia  Insurance  Company,  with  the  parties 
liable  thereon,  and  give  up  the  same  when  so  settled  or  adjusted  to  such 
parties  liable  thereon,  and  in  general  that  the  same  may  be  so  modified  as 
to  allow  him  said  H.  E.  to  settle,  collect,  and  reduce  to  money  in  such  man- 
ner as  he  shall  deem  proper  the  notes,  obligations,  and  evidences  of  debt 
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in  his  said  possession,  the  proceeds  thereof  to  remain  in  his  hands  until  fur- 
ther order  of  this  Courts  or  some  Justice  thereof. 

Bj  his  SolidtorSy 

This  motion  is  so  far  allowed,  that  the  defendant  H.  £.  is  allowed  to  col- 
lect and  receive  the  amount  due  on  notes  in  his  hands  and  to  hold  the  pro- 
ceeds under  the  injunction ;  but  it  is  disallowed  so  far  as  it  moves  for  liberty 
to  compound  and  compromise  said  notes. 

G-  T.  B., 

J.    O.   J.    Gm 


30.  Petition  for  an  attachment  for  disobeying  an  inf unction. 

(New  Hampshire.) 
M 9  8S. 

To  the  Hon.  A.  F.,  one  of  the  Justices  of  the  Supreme  Judicial  Court 

A.  B.,  of  &c,  complains  against  C.  B.,  of  &c.,  and  says  that  she  is  the 

wife  of  said  C.  B.,  and  on  the day  of ,  186-,  she  caused  to  be 

filed,  in  the  office  of  the  clerk  of  said  Court  for  said  county,  her  libel,  pray* 
ing  for  a  divorce  from  said  C.  B.,  and  for  other  relief  for  the  causes  therein 
set  forth  ;  and  upon  her  petition  a  writ  of  injunction  was  duly  issued  by 

said  justice,  on  the day  of ,  enjoining  and  prohibiting  said  C  B. 

from  imposing  any  restraint  upon  her  personal  liberty  during  the  pendency 

of  said  libel ;  which  was  duly  served  upon  said  C.  D.  on  the day 

of . 

Yet  the  said  C.  D.,  well  knowing  the  premises,  but  wholly  regardless  of 
the  said  injunction,  on  &c.,  at  &c.,  with  force  and  arms  made  an  assauH 
upon  the  said  A.  B.,  and  beat  and  bruised  her,  and  imprisoned  and  deprived 

her  of  her  personal  liberty  for  the  space  of days,  from  said  dbc,  tD 

M.,  in  contempt  of  said  injunction,  and  against  the  peace  and  dignity  of 
the  State. 

Wherefore  she  prays  that  the  said  C.  B.  may  be  held  to  answer  for  said 
contempt,  and  that  justice  may  be  done  in  the  premises. 

(Signed,)  A.  B. 

M ,  ss., y  186-.    A.  B.  personally  appeared  and  made  oath 

that  the  above  complaint,  by  her  subscribed,  is  in  her  belief  true. 
Before  me, 

N.  B.,  Justice  of  Ae  Peace. 
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31.   Writ  of  attaehmentfar  contempt. 
ISeaLli 

State  of  Maine. 

To  the  sherifis  of  our  counties  and  their  deputies. 

We  command  you  to  attach  the  hody  of  A.  B.,  of ,  in  our  county 

of J  so  that  you  have  him  before  our  Supreme  Judicial  Court,  next  to 

be  holden  at ^  within  and  for  our  county  of y  on  the Tues- 
day of next,  to  answer  for  an  alleged  contempt  in  not  [here  assert  the 

causs\y  and  you  may  take  a  bond  with  sufficient  sureties,  to  C.  D.,  the  party 

injured,  in  the  sum  of ,  conditioned,  that  he  then  and  there  appear  and 

abide  the  order  of  the  Court  Hereof  foil  not  and  make  due  return  thereof 
and  of  your  proceedings,  at  the  time  and  place  aforesaid.  Witness  £.  S., 
Justice  of  our  said  Court,  the day  of >  in  the  year  of  our  Lord, 

18—. 

,  Chrh. 

When  the  party  is  not  biulable,  that  part  of  the  writ  is  to  be  omitted. 

32.  For  leave  to  fie  a  hill  of  review  on  the  ground  of  the  discovery  of  new 

facU. 

Showeth, 

That  your  petitioner  has  exhibited  his  bill  in  this  honorable  Court  against 
X.  T.,  for  the  purpose  of  [stale  gen^eral  object  of  original  hiU]  and  praying 
[state  the  prayer"]. 

That  the  said  X.  Y.  being  duly  served  with  process,  appeared  to  the 
said  bill  and  put  in  his  answer.    And  the  said  cause  being  at  issue,  was 

brought  to  a  hearing  before ^  on  dec.,  whereupon  a  decree  was  made 

in  effect  as  follows: — [set  forth  the  substance  of  the  decree,] 

That  said  decree  has  since  been  duly  enrolled  [or  entered  of  record  and 
judgment  thereon  rendered].  And  your  petitioner  further  showeth,  that 
since  the  time  of  making  and  entering  said  decree,  your  petitioner  has  dis- 
covered new  matters  important  and  material  in  the  said  cause;  particularly 
[here  set  forth  the  new  matters^  which  new  matters  your  petitioner  did  not 
know,  and  could  not,  by  reasonable  diligence  have  known,  so  as  to  make 
use  thereof  in  the  said  cause,  before  and  at  the  time  of  making  and  enter- 
mg  the  said  decree. 

Your  petitioner,  therefore,  humbly  prays,  that  he  may  have  leave  to 
file  a  bill  of  review  against  the  said  C.  D.  for  the  purpose  of 
obtaining  a  review  and  reversal  of  the  said  decree ;  and  that  all 
further  proceedings  under  the  same  may  be  stayed.    And  Ac 
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83.  Petition  for  leave  toJUe  cm  information  in  the  nature  of  a  quo  warranto^ 
and  for  an  injunction  forbidding  the  exercise  of  the  right  S^e.  of  cer-- 
tain  offices. 

To  the  Honorable  <&c 

Humblj  show  your  petitioners,  the  President,  Directors,  &  Co.,  of  the 
L.  Bank,  that  by  an  act  of  the  Legislature  of  the  Commonwealth  of  IkL, 
approved  on  the day  of ^  A.  H.,  E.  B.,  F.  K,  and  their  asso- 
ciates and  successors,  were  incorporated  by  the  name  of  the  President, 
Directors,  &  Company  of  the  L.  Bank,  to  be  located  in  E.  C,  in  the 
county  of  M.,  being  a  part  of  the  city  of  C. ;  that  afterwards  at  a  meeting 
of  the  petitioners  for  said  act,  called  and  notified  in  the  manner  provided 

by  law,  and  held  on  the day  of ,  current,  the  corporation  created 

by  said  act  was  legally  organized,  and  A.  H.,  L.  •  H.,  &C.,  &c,  were  duly 

chosen  directors  thereof.    And  thereafterwards,  on  the day  of ^ 

the  said  board  of  directors  elected  L.  H.  president  of  said  bank. 

And  so  your  petitioners  aver,  that  they  are  a  corporation  legally  estab- 
lished and  organized,  and  have  a  right  to  hold,  and  exercise,  and  enjoy  the 
franchise,  powers,  and  privileges  granted  by  said  act  of  incorporation,  un- 
disturbed, and  without  molestation,  interference,  or  intrusion,  and  no  i>er» 
sons  other  than  the  above-named  A.  H.,  L.  H.,  &c.,  &c.,  have  any  right  in 
law  to  hold  or  exercise  the  office  of  directors  of  said  corporation.  And  no 
person,  other  than  the  said  L.  EL,  has  any  right  in  law  to  hold  or  exercise 
the  office  of  president  of  said  corporation. 

And  your  petitioners  further  represent,  that  E.  B.  and  J.  M.  D.,  &c.,  &e. 
have  illegally  and  against  the  right  of  the  petitioners,  intruded  themselves 
into  the  office  of  directors  of  said  L.  Bank,  and  have  assumed  to  hold  and 
exercise,  and  still  do  hold  and  exercise  the  rights,  powers,  and  duties  of 
directors  of  said  bank,  claiming  the  right  to  do  so  under  the  act  of  incor- 
poration aforesaid. 

And  the  said  E.  B.  has  intruded  himself  into  the  office  of  president  of 
said  bank,  and  has  assumed  to  hold  and  exercise,  and  stall  does  hold  and 
exercise  the  rights,  powers,  and  duties  of  president  of  said  bank.  And  the 
said  E.  B.,  as  president,  and  the  said  J.  M.  D.,  &c.,  &c.,  as  directors,  have^ 
and  still  do,  without  right,  exercise  and  enjoy  the  franchise  granted  by  said 
act  of  incorporation.  Whereby  the  private  right  and  interest  of  your  peti- 
tioners and  of  the  directors  and  members  of  said  incorporation  are  injured 
and  put  in  hazard. 

Wherefore  your  petitioners  pray  for  leave  to  file  an  informatioQ  in  the 
nature  of  a  quo  warranto^  in  which  the  above-named  E.  B.,  J.  M.  D.,  dbc, 
&c.,  may  be  called  upon  to  show  by  what  right  they  have  intruded  them- 
selves into  the  office  of  directors  of  said  L.  Bank,  and  exercise  and  daim 
to  exercise  the  rights,  powers,  and  duties  of  that  office,  and  the  said  £.  B. 
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may  be  called  upon  to  show,  by  what  right  he  has  intraded  himself  into  the 
office  of  president  of  said  bank,  and  claims  to  exercise  the  rights,  powers, 
and  duties  of  the  said  office,  and  that  the  said  E.  B.,  as  president,  and  the 
said  J.  M.  D.,  &c.,  &c,  as  directors,  may  be  called  upon  to  show  by  what 
right  they  exercise  and  enjoy  the  frandiise  granted  by  said  act  of  incorpo- 
ration before  mentioned. 

And  your  petitioners  further  ask,  that,  until  a  hearing  and  final  decision 
on  said  information  shall  be  had,  an  injunction  may  issue  against  the  said 
£.  B.,  forbidding  him  from  exercising  the  rights,  powers,  and  duties  of  pres- 
ident of  said  bank,  and  against  the  said  E.  B.,  J.  M.  D^  &c,  &c.,  forbidding 
them  from  exercising  the  rights,  powers,  and  duties  of  directors  of  said  bank, 
and  from  enjoying  the  franchise  granted  by  the  act  of  incorporation  before 
mentioned  and  for  general  relief. 

[Lechmere  Bank  v.  Boynton,  11  Gush.  869.] 

84.  Petition  for  trcaufer  of  a  fimd  to  a  per9on  becoming  erUided  on  the 

death  of  the  tenant  for  life.    (JSnglish  Form.) 

In  Chancery. 

Lord  Chancellor. 

Vice  Chancellor. 
[or  the  Master  of  the  Bolls.J 

Between Plaintiff, 

and 
A.  B.,  C.  D.,  E.  F.,  dec,      .      .       .     Defendants. 

To  the  Right  Honorable  the  Lord  High  Chancellor  of  Great  Brit- 
ain [or  To  the  Right  Honorable  the  Master  of  the  Rolls.] 

The  humble  petition  of  the  above-named  plaintiff  [or  of  the  de- 
fendant   ,  or  of  A.  B.,  of  &c.] 

[Introductory  statements  showing  the  tith  of  the  petitioner,"] 

That Bank  £  8  per  cent  annuities  and  £ reduced  annuities 

are  respectively  standing  in  the  name  of  the  Accountant^General  of  this 

Court  on  the  credit  of  this  cause  [to  an  account  entitled  ^ "],  and 

there  is  the  sum  of  £ cash  in  the  bank  on  the  like  credit  [and  to  the 

like  account],  which  sum  of  cash  has  accrued  in  respect  of  the  last  [July] 
dividends  on  the  said  bank  annuities. 

That  your  petitioner  attained  his  age  of  twenty-one  years  on  the 

day  of y  he  having  been  bom  on  the  —  day  of  — —  [as  appears  Jy 


2172  APPENDIX. 

the  Chief  Ckrliu  certifictxU  on  this  causey  dated  ^<;.],  and  he  thereupon  b^ 
came  absolutely  entitled  to  the  said  funds  [or  that  the  said  (the  tenant  far 

hfe)'  died  on  the daj  of        ■,  whereupon  yoxxr  petitioner  became  abM>- 

lately  entitled  to  the  said  funds]. 

That  £ is  the  apportioned  sum  or  amount  in  respect  of  the  dividend 

on  the  said  bank  annuities  for  the  current  half-year  expiring  on  

which  sum  is  payable  to  the  legal  personal  representative  of  the  said  [ten- 
taUfor  Ufei]. 

Tour  petitioner  therefore  humbly  prays,  that  the  costs  of  your 
petitioner,  as  between  solicitor  and  client,  and  the  costs  of  all 
other  proper  parties  of  this  application  and  consequent  thereon, 
may  be  taxed  by  the  proper  taxing  master ;  and  that  so  much  of 

the  said  £ Bank  £  3  per  cent  annuities,  standing  in  the 

name  of  the  Aocountant-General  on  the  credit  of  this  cause,  as 
with  the  said  £  cash  in  the  bank  on  the  like  credit  will 

raise  the  said  costs  when  taxed  [and  the  duty  payable  on  the  funds 
in  Court],  (the  amount  thereof  to  be  verified  by  afiMavit),  [and 

also  the  said  sum  of  £ ],  may  be  sold. 

That  the  residue  of  the  said  bank  annuities,  and  any  interest  to 
accrue  due  on  the  said  annuities  previously  to  the  transfer  there- 
of, and  also  the reduced  annuities  standing  in  the  name  of 

the  said  Accountant-Greneral  on  the  credit  of  this  cause,  may  be 
respectively  transferred  and  paid  to  your  petitioner,  or  that  yoar 
lordsbip  [or  honor]  will  make  such  ftirther  or  other  order  in  the 
premises  as  the  circumstances  of  the  case  may  require. 


85.  PetUum  of  rehearing  and  appeoL     {English  Form.) 

[Title  of  causes,'] 

To  the  Bight  Honorable  the  Lord  High  C9umeeBor  of  Greai  BHt- 

ain : 

The  humble  petition  of  the  above-named  plaintiff  B.  E.,  of  &c 
Showeth, 

1.  That  by  the  decree  dated  Ac.,  made  by  his  Honor  Yice-Chanoeilor 
Kindersley  in  the  first-mentioned  cause,  it  was  ordered  that  &e. 

2.  That  after  the  said  first-mentioned  cause  had  been  set  down  for 
ing,  but  before  the  same  came  on  to  be  heard,  the  said  defendants,  the 
utors  and  devisees  in  trust  of  the  will  of  the  said  testatrix,  and  the  stad  & 
£.  and  also  J.  S.,  filed  a  special  case  in  this  Court,  in  which  ihey  prayed  the 
opinion  of  the  Court  whether  the  appointment  made  by  the  said  testatrix 
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A.  E.,  hj  her  said  will  &c.,  was  or  was  not  a  good  and  valid  dispOBition  in 
fee  simple  of  the  estate  called  &c 

3.  That  the  said  special  ease  came  on  to  be  heard  before  His  Honor 
Vice-chancellor  Kinderslej,  on  Ac,  and  his  honor,  by  a  decree  or  order 
dated  Soc^  declared  that  the  appointment  pnrporting  to  be  made  by  the  said 
testatrix  A.  E.,  bj  her  said  will  &c.,  was  not  a  good  or  valid  disposition  of 
the  said  estate  &c. 

4.  That  the  said  first-mentioned  cause  came  on  for  a  hearing  before  Hie 
Honor  Vioe-Chancellor  Kindersley  for  farther  directions,  together  with  a 
petition  which  had  been  presented  therein  to  your  lordship  by  the  said  J. 
S.,  and  with  the  special  case. 

5.  That  an  order  was  made  by  Vice-chancellor  Kindersley,  on  &c., 
whereby  it  was  declared  that  the  said  testatrix  A.  E.  had  not,  at  the  date  of 
her  will,  any  power  to  appoint  by  will  the  estate  called  &c. 

6.  That  the  said  order  of  His  Honor  V.  C.  K.,  dated  &c.,  is,  as  your 
petitioner  is  advised  and  humbly  submits,  erroneous,  and  the  same  ought  to 
be  reversed,  and  the  said  order  of  the day  of j  so  far  as  it  de- 
clares that  the  said  testatrix  had  not,  at  the  date  of  her  will,  any  power  to 
appoint  by  will  the  estate  called  dac^  and  so  far  as  any  other  of  the  direc- 
tions contained  in  the  said  order  are  or  may  be  inconsistent  with  the  decla- 
ration which  your  petitioner  submits  ought  to  have  been  made  with  respect 
to  the  validity  of  the  said  will  of  the  said  testatrix  A.  E.  is  erroneous,  and 
ought  to  be  reversed. 

Tour  pedtioner,  therefore,  humbly  prays  your  lordship,  that  the  said 
first-mentioned  cause  may  be  reheard  before  your  lordship  for 
further  directions  on  the  Master's  Greneral  Report,  and  that  the 
said  special  case  in  the  said  second-mentioned  cause,  and  the  said 
petition  of  the  said  J.  S*  may  be  respectively  reheard  before  your 

lordship ;  and  that  the  said  order  of  the day  of ,  made 

by  His  Honor  Vice-Chanoellor  Kindersley  [on  hearing  the  said 
special  case  may  be  reversed,  and  that  the  said  order  of  the 
said  Vice-Chancellor,  dated  &;c.,  made  on  the  rehearing  the  said 
special  case  and  hearing  the  said  first-mentioned  cause  for  further 
directions  on  the  Master's  Report,  and  the  said  petition  of  the  said 
J.  S.],  may  be  reversed  or  varied,  and  that  it  may  be  declared 
that  the  said  will  of  the  said  testatrix  A.  E.,  dated  ^bc,  was  a  due 
exercise  of  the  power  of  appointment  reserved  to  the  said  testa- 
trix in  respect  of  the  said  estate  &c.,  and  that  such  directions  in 
the  said  order  of  &e^  as  are  inconsistent  with  these  declara- 
tions may  be  reversed  or  varied  so  as  to  give  effect  to  such  decla- 
rations respectively,  [and  that  the  said  petition  of  the  said  J.  S. 
may  be  dismissed,]  or  that  the  said  order  may  be  altered  or 
varied  in  such  manner,  or  that  such  other  order  may  be  made  as 

VOL.  III.  18S 
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to  joor  lordship  may  seem  meety  and  the  drcumstances  of  the 

case  may  require.    And  &c 
We  hambly  oonceiye  that  the  special  case  and  petition  in  the  above 
petition  mentioned  and  referred  to,  and  the  first-menticMied  cause  touching 
the  matters  in  this  petition  mentioned,  are  respectively  proper  V>  be  re- 
heard before  your  lordship  if  your  lordship  shall  think  fit.^ 

[^Nicanes  of  OounteL] 

A.  B. 

CD. 


CHAPTER   XIV. 

Affedayits. 

1.  General  Famu 

{EngKih.) 

In  Chancery. 

Between  A.  B.,         .        .        .        .     Plaintiff; 
and 
C.  D.,  and  E.  F.,        .        .     Defendants. 

I,  6.  H.,  of  ^bc  [jplace  of  residence,  and  desenpHon  or  addiUoHj  or  I, 
A.  B.,  the  above-named  plaintiff],  make  oath  and  say  as  follows :  [or  if 
mare  than  one  deponent^  We,  G.  H.,  of  ^c,  and  I.  J.,  of  &c^  severally 
make  oath  and  say  as  follows,  — ] 

1.  I,  the  deponent,  6.  H.,  say  &c. 

2.  I,  the  deponent,  I.  J.,  say  &c. 

The  facts  and  circumstances  deposed  to  by  me  in  the paragmphs 

of  this  affidavit  are  true  and  within  my  own  personal  knowledge. 

The  facts  and  circumstances  deposed  to  by  me  in  the paragn^ihs  of 

this  affidavit  are  believed  by  me  to  be  true,  from  information  which  I  have 

received  from . 

Sworn  ^bc 

[See  forme  ofjwraU^ 

^  Tripp's  Forms,  82,  83,  and  notes.    Bj  Chancery  Bnle  XIX.,  in  Kew  Jersey,  ereiy 
petition  for  a  rehearing  shall  set  out  concisely  the  special  matter  or  cause  on  which 
rehearing  is  applied  for,  and  shall  he  signed  by  two  counsel,  except  in 
without  aigoment^  when  it  shall  be  sufficient  if  signed  by  one  oonnseL 
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Another  Genei^Form, 

In  Chancery  [or  Equity], 
Before  the         % 

' )    State  [or  Commonwealth]  of w )  ,  ^  ^     ^ 

^^^1  County:  |  bs.  :  I,  X  T.,  of , 

in  said  county,  merchant,  being  duly  sworn,  depose  and  say,  that  at  &c. 

And  further  this  deponent  saith  not 

X.Y. 
Sworn  to  [or  affirmed]  before  me  this 

day  of ,  1865. 

L.  M.,  Justice  of  the  Peace. 


2.  Affirmation  hjf  a  Quater  or  Moravian, 

I,  A.  B.,  of  Scc^  being  one  of  the  people  called  Quakers,  make  solefam 
affirmation  and  say  as  follows :  — 
1,  I,  this  affinnant^  dbe. 


8.  Affirmation  hg  other  penont. 

I,  A.  B.,  of  dec,  do  solemnly,  sincerely,  and  truly  affirm  and  declare, 
that  the  taking  of  any  oath  is,  according  to  my  religious  belief,  unlawful ; 
[or  in  Afa$$achusett$^  that  I  have  conscientious  scruples  against  taking  any 
oath,]  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare '  ^bc 


4.  Chmmon  cffidaM  to  he  annexed  to  a  HO  in  BUerpkader  suit. 

[nth  ^.] 


I,  ',  the  above-named  pkintiff,  make  oath  and  say,  that  the  bill  in  this 
suit  [or  the  bill  hereunto  annexed]  is  not  filed  by  me  in  collusion  with  anjf 
or  either  of  the  defendants  in  the  said  bill  named,  but  such  bill  is  filed  by 
me  of  my  own  accord  for  relief  in  this  honorable  Court. 

1  Ante,  Vol.  L  p.  TM. 
<  8ae  ante,  Vol  L  p.  905. 
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5.  Affidavit  of  Secretary  to  Pubiic  Compcuty  to  be  annexed  to  hill  in  Inters 

pleader  suit, 

■ 

I,  H.  D.,  of  &;c.,  make  oath  and  saj,  that  I  am  the  Secretazy  of  the 
Companj,  and  that  I  do  not,  and  to  the  best  of  mj  knowledge  and 


belief  the  said Company  does  not,  nor  do  or  does  any  members  or 

member  thereof,  collude  with  either  of  the  defendants  named  in  the  bill 
hereunto  annexed,  but  such  bill  is  filed  by  me,  on  behalf  of  the  said  com- 
pany, of  my  own  accord,  for  relief  in  this  honorable  Coort^ 

6.  Affidavit  of  the  plaintiff  that  he  hat  not  ike  deeds  in  his  possession^  to 

annex  to  a  hill  before  it  isfUecL 

[Title  ^c.-] 

I,  T.  P.,  the  plaintiff  in  this  cause,  make  oath  and  say,  that  I  have  not, 
nor  to  the  best  of  my  knowledge,  remembrance  or  belief  ever  had,  all  or 
any  of  the  deeds,  documents,  and  writings  relating  to  the  estate  in  questioa 
in  this  cause,  and  mentioned  in  my  bill,  exhibited  in  this  honorable  Court 
against  the  said  defendant,  nor  do  I  know  where  the  said  deeds,  documents, 
and  writings,  or  any  of  them,  now  are,  unless  they  are  in  the  custody  or 
power  of  the  above-named  defendant 

7.  Affidavit  to  obtain  order  to  be  admitted  to  sue  or  defend  a  suity  in  forma 

pauperis, 

[TiOe  ^c] 

I,  A.  B.,  of  &c^  the  above-named  plaintiff  [or  the  above-named  defend- 
ant], make  oath  and  say,  that  I  am  not  worth  the  sum  of  five  pounds  in 
all  the  world,  my  just  debts  being  first  paid,  and  my  wearing  apparel  and 
the  matter  in  question  in  this  cause  only  excepted. 

8.  Affidavit  of  the  service  of  a  notice  of  motion, 

[TiOe  ^c] 

I,  Henry  Walker,  of  — y  clerk  to Solicitors  for  the  above-named 

plaintiff,  make  oath  and  say,  that  I  did  on  the day  of j  instant, 

1  8eo  Bignold  v.  Aadland,  1 1  Sim.  23.    If  the  company  is  plaintiff,  say  "  bat  sach 
bill  ii  filed  by  the  said  company  of  iti  own  accord,  for  relief/'  &c. 
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serve  Mr. /  who  is  Solicitor  of  the  ftboye-named  defendants  [or  Mr. 

and  Mr. ,  who  are  Solicitors  respectively  for  the  above-named 

defendants, and ^],  with  a  notice  in  writing,  purporting  that  this 

honorable  Court  would  be  moved  before  his  Honor ,  on  the day 

of y  then  next,  or  so  soon  after  tfs  counsel  could  be  heard,  that  See. 

[here  sei  forth  the  noHee]^  by  delivering  to  and  leaving  with  a  clerk  of  the 

said  Mr. ^  at  his  office  in j  a  true  copy  of  such  notice  [or  in  cate 

there  should  be  more  than  oiu  SoUdtory  then  addy  and  also  by  delivering 

and  leaving  with  a  derk  of  the  said  Mr. y  at  his  office  in ,  a  true 

copy  of  such  notice]. 

9.  Affidavit  of  personal  service  of  a  bilL 

ITUle^'] 

On  Jbc,  I  personally  served  the  above-named  defendant, ^  with  a 

printed  bill  of  complaint,  filed  in  the  above  canse,  at  the office,  on 

SoCy  having  an  indorsement  thereon  in  the  form  prescribed  by ,  by 

delivering  to  and  leaving  with  the  said  defendant, y  at y  in  the 

county  of ,  a  printed  copy  of  such  bill  with  such  indorsement  thereon 

as  aforesaid,  which  said  printed  copy  was  stamped  with  the  proper  stamp 

of office,  indicating  the  filing  of  such  bill  and  the  date  of  the  filing 

thereof. 

10.   Affidavit  of  service  of  an  amended  biU  on  the  solicitor  of  the  de- 

fendant. 

On  the  —  day  of ^  I  served  Mr.         >  the  Solicitor  of  the  above- 
named  defendant^ y  with  a  printed  bill  of  complaint  filed  in  the  above 

cause  in  the office,  on  the day  of ,  as  amended  on  the 

day  of y  pursuant  to  an  order  dated  the  ——  day  of y  having  an 

indorsement  thereon  in  the  form  prescribed  by         ,  by  delivering  to  and 

leaving  with  the  said  Mr.  -^^  [or  with  a  derk  of  the  said  Mr. ],  at 

his  office  situate  at ^  a  printed  copy  of  such  amended  bill,  with  such 

indorsement  &c  [as  in  laetformy  and  introducing  the  word  ^  amendedJ"^ 

11.  Affidavit  of  delivery  of  interrogatories. 

[Title  ^c] 

On  the day  of  — —  I  delivered  to  the  above-named  defendant, 

-,  a  copy  of  certain  interrogatories  for  the  examination  of  the  said  de* 
isa* 
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fendant,         '^  bj  leaving  such  oopj'  with  the  said  defendant^ ^  penon- 

allj  [or  with  the  wife  or  servant  of  the  said ,  at  his  dweUing-hoosej, 

at f  in  the  countj'  of ,  which  said  copy  of  inteirogatories  was  duly 

stamped  and  marked  as  an  office  copy  at  the office,  and  porported  to 

be  a  copy  of  [or  such  of]  the  interrogatories  filed  in  this  cause  on  the 

day  of ^  for  the  examination  of  the  said  defendant ^  [as  the  said 

defendant  was  required  to  answer.] 


12.   Affidavit  to  obtain  order  assigning  guardian  ad  Utem  to  an  infant 

defendant. 

ITUU  4-c.] 

I, ,  of ,  Solicitor  for  the  above-named  [infant']  defendant, 1 

make  oath  and  say,  that  the  said is  an  infant  under  the  age  of  twenty- 
one  years,  and  A.  B.  of y  is  the  [state  relationship']  of  the  said  infant, 

and  has  no  interest  in  the  matters  in  question  in  this  cause  adverse  to  the 
said ;  and  the  said  A.  B.  is  a  proper  person  to  be  appointed  a  guar- 
dian of  the  said y  by  whom  to  defend  this  suit. 


18.  Affidavit  of  tender  of  costs  where  defendant  taken  under  attaehmeni  or 

bg  messenger, 

[Affidavit  bg  Solicitor  or  defendant  or  his  derkJ] 

[Tide  ^c] 

1,  That  by  an  order  made  in  this  cause,  bearing  date  the daj  of 

-,  it  was  ordered  that  the  said  defendant  T.  M.,  upon  his  paying  or 


tendering  the  costs  of  his  contempt  in  &g.,  be  discharged  out  of  the  custody 

of  the  Sheriff  of [or  the  messenger],  as  to  his  said  contempt. 

•    2.  I  did,  on  the day  of ,  instant,  pursuant  to  such  order,  tender 

to  Mr. y  who  is  plaintififs  Solicitor  in  this  cause,  the  sum  of  $ ^  fiat 

the  costs  of  such  contempt,  but  the  said  Mr. refused  to  accept  the 

same  or  any  other  sum  of  money  for  such  costs  as  aforesaid. 

3.  I  did,  on  the day  of y  6erve  the  said  Mr. with  the 

said  order  by  delivering  to  or  leaving  with  his  clerk,  at  the  office  of  the 

said ,  situate  at ,  a  true  copy  of  such  order  duly  passed  and 

entered. 
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14.  Affidavit  cu  to  the  correctneM  of  the  transloHon  into  English  of  a  cfocu- 

ment  in  a  foreign  language, 

ITitle  ^c] 

1.  I  am  well  acquainted  with  and  in  ihe  constant  practice  of  translating 
the  Italian  language. 

2.  The  paper  writing  marked  with  the  letter prodnced  and  shown 

to  me,  this  deponent,  at  the  time  of  swearing  this  my  affidavit,  contains  a 
correct  and  faithful  translation  into  the  English  language  of  such  parts  or 
pages  of  the  original  document  m  the  Italian  language  as  are  marked  re- 
spectively with  the  letters and also  produced  and  shown  to  me, 

this  deponent,  at  the  time  of  swearing  this  affidavit. 

15.  Affidavit  a$  to  production  of  documents  pursuant  to  a  decree  or  order. 

intle  ^c] 

I,  C.  D.,  the  defendant  above-named,  make  oath  and  say,  that  neither  I, 
this  deponent,  nor  any  person  or  persons,  for  my  use,  to  my  knowledge  or 
belief,  nor  with  my  privity  or  consent,  have  or  has,  nor  ever  had,  in  my, 
his,  or  their  custody  or  power,  any  deeds,  papers,  or  writings,  or  books  of 
account  relative  to  the  matters  in  question  in  this  cause,  save  and  except 
the  several  deeds,  books  of  account,  papers  and  writings  mentioned  and 
contained  in  the  schedule  hereunto  annexed. 

Another  form  on  a  different  state  of  facts. 

In  Chancery. 

[7Y<fc.] 

-,  of ,  make  oath  and  say  as  follows :  — 


1.  I  say  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set  forth  in  [the  first  or  second  parts  of  the] 
first  schedule  hereto  annexed. 

2.  I  further  say,  that  I  object  to  produce  the  said  documents  set  forth  in 
the  second  part  of  the  said  first  schedule  hereto. 

3.  I  further  say, [state  upon  what  grounds  the  objection  is  madsj 

and  verify  the  facts  so  far  as  may  heJ] 

4.  I  further  say,  that  I  have  had,  but  have  not  now,  in  my  possession  or 
power,  the  documents  relating  to  the  matters  in  question  in  this  suit  set 
forth  in  the  second  schedule  hereto  annexed. 

5.  I  further  say,  that  the  last-mentioned  documents  were  last  in  my  pos- 
Bcssion  or  power  on  [stale  when"]. 


aso^ 
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6.  I  finther  saj, [jUaie  what  hag  heeome  of  Ae  hrf  mantivmid 

mentis  and  in  whose  possesgion  they  now  areJ] 

7.  I  farther  say  ice.  [proceed  ag  in  next  preceding  formS\ 
Note.     If  the  party  denies  honing  any^  he  is  to  make  an  aJfOaml  as 

the  next  preceding  form,  omitting  the  exception. 

16*  Affidavits  of  mortgagee,  or  his  attorney,  having  attended  to 

mortgage  money  certified  to  be  due, 

1.  I  did  [under  and  by  virtne  of  a  power  of  attorney  dated  Ae^  and 

executed  by  the  said  plaintiff ,  and]  in  pumuuioe  of  the  chief  derk's 

certificate,  bearing  date  the day  of ,  made  in  this  cause  on  the 

day  of  ,  personally  attend  and  wait  at  the from  before  the 

hour  of of  the  clock  in  the  forenoon  of  the  said day  of ^ 

nntil  after  the  hour  of  twelve  at  noon,  being  the  time  and  place  mentioned 
in  the  said  chief  clerk's  certificate,  in  order  to  receive  from  the  above-named 

defendant  A.  B.  the  sum  of  $ by  the  said  certificate  reported  due  and 

directed  to  be  paid  to  me  [or  to  the  said  plaintiff]  for  principal,  interest, 
and  costs,  in  respect  of  my  [or  his]  mortgage  security  in  question  in  diis 
cause,  at  which  time  the  said  defendant  A.  B.  did  not,  nor  cQd  any  per> 
son  or  persons  on  his  account  or  behalf  attend  or  pay  to  me  the  said  sum  of 

$ ,  or  any  part  thereof,  nor  has  he  since  paid  or  tendered  the  same  to 

me  [or  as  I  have  been  informed  by  the  said  plaintiff,  and  verily  believe,  to 

the  said  plaintiff],  but  the  same  sum  of  $ still  remains  due  and  dik 

satisfied. 

17.  Affidavit  to  obtain  a  Ne  Exeat, 

In  Chancery  [or  Equity]. 

Between  W.  B.  R.  and  others,     .        .     Plaintifis, 
and 
H.  W.  H Defendant* 

Commonwealth  of  Massachusetts, )  ^  .-«.  ^  «  -  , 

County  of  Suflfolk, }  88- '  I.  W.  B.  B,  one  of  the  aborc 

named  plaintiffs,  being  duly  sworn,  depose  and  say  that  thi  above  defendant 
is  actually  and  justly  indebted  to  the  said  plaintiffs  in  the  sum  of  $  3,000/ 


1  The  plaintiff  to  the  writ  most  either  be  able  to  swear  positiTely  that  so  much  is 
ally  due,  or  in  some  other  manner  to  point  oat  to  the  Court  the  som  to  be  maiked  on  dw 
writ.  The  only  exception  is  in  the  case  of  a  suit  for  an  acconnt,  in  which  it  will  be  wet- 
ficient,  if  the  plaintiff  can  swear,  that  according  to  the  bett  of  kit  belief,  any  patticidar  saa 
at  the  least  wonld  be  foand  justly  due  to  him  upon  a  balance,  if  the  aocoimt  were  taken. 
Ante,  Vol.  IL  p.  1806 ;  Rice  «.  Hale,  5  Cosh.  838. 
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for  [^kere  state  the  ground  ctnd  cireunutanees  oftndehtment2 ;  for  the  recor- 

cxy  of  which  the  said  plaintiffs  did,  on  the day  of ^  file  their  bill 

of  complaint  in  the  office  of for  said  county  of  Suffolk,  against  the 

said  defendant ;  to  which  said  bill  the  sidd  defendant  has  not  yet  answered; 
and  being  so  indebted,  the  said  defendant  has  lately  declared  in  the  pres- 
ence of  each  of  the  plaintiffs,  and  informed  them,  and  this  deponent  verily 
belieyes,  that  he  will  without  delay  leave  this  Commonwealth  and  go  to 
live  and  reside  in  parts  beyond  the  seas  [or  in  California  or  Texas],  out  of 
the  jurisdiction  of  this  Court.  And  this  deponent  has  no  doubt,  but  verily 
believes,  that  if  the  said  defendant  should  be  allowed  to  depart  out  of  this 
Commonwealth,  the  plaintiffs'  debt  will  either  be  entirely  lost  to  them,  or 

the  recovery  thereof  greatly  endangered. 

W.  R.  B. 
Sworn  &c 

[  Oerttficate  of  aOofoanceJ] 


18.  Affidavit  to  obtain  writ  of  distringas  on  stock 

[Title  ^c] 

A.  B.  [the  name  or  names  of  the  party  or  parties  on  whose  behalf 
the  writ  is  sued  out]  v.  The  President,  Directors,  and  Company 

of  the  Bank  of . 

I,  A.  B.,  of y  do  solemnly  swear,  that,  according  to  the  best  of  my 

knowledge,  informatioB,  and  belief,  J  am  [or  if  the  affidavit  is  made  by  a 

soUeitorf  C.  D.,  of ^  is]  beneficially  interested  in  the  stock  hereinafter 

particularly  described,  that  is  to  say,  [here  specify  the  amount  of  the  stock 
to  be  affiected  by  the  writj  and  the  name  or  names  of  the  person  or  persons^  or 
body  politic  or  corporate^  in  whose  name  or  names  the  same  shall  be  stand- 
ing};\ 


19*  Affidavit  of  wasie  being  committed^  to  ground  an  injunction  to  stay 

waste, 

[Title  ^0.2 

I,  A.  B.,  the  above-named  plaintiff,  make  oath  and  say,  that  the  defend- 
ant, C.  D.,  in  the  month  of ,  186-,  did  pull  down  and  destroy  part  of 

the  dwelling-house  and  outbuildings  at ,  of  which  this  deponent  ia 

seized  in  fee  simple,  as  this  deponent  is  advised  and  believes,  and  for  the 
recovery  whereof  this  deponent  is  proceeding  in  the  Court  of •    And 

1  Ante,  Vol.  II.  p.  1793. 
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this  deponent  farther  says,  that  the  said  CD.  has  feUed  and  cut  down 
several  timber  and"  timber-like  trees  and  saplings,  not  proper  to  be  feUed, 
growing  in  and  upon  the  lands  and  grounds  belonging  to  the  said  manaoa- 
house,  and  the  grounds  and  premises,  at  &e^  aforesaid,  and  has  carried 
away  such  trees,  and  sold  the  same  to  J.  H.,  a  ship-builder,  at  &c.  And 
this  deponent  Airther  says,  that  the  said  C.  D.  is  now  cutting  down  and 
felling  the  trees  and  thriving  timber  standing  for  ornament,  shade,  and 
shelter,  in  and  about  the  mansion-house  and  buildings  aforesaid,  and  in  the 
avenues,  walks,  &c,  belonging  thereto;  and  this  deponent  fbrther  says,  that 
the  said  C.  D.  threatens  that  he  will  cut  down,  carry  away,  and  sell  all  the 
timber  and  dmber-Mke  trees,  ornamental  and  thriving  timber  and  saplingBi 
standing  and  growing  in  and  about  the  said  estate  at  &c.,  aforesaid ;  and 
this  deponent  verily  believes  that  the  said  C.  D.  will  carry  his  threats  into 
execution,  unless  restrained  by  this  honorable  Court,  to  the  great  loss  and 
damage  of  tins  deponent  A.  B. 

Sworn  &c 


20.  Affidavit  identifying  a  person  named  in  a  eerHficate  of  his  death  or 

buriaL 

lTitle^e.2 

1.  I  was  well  acquainted  with  A.  B.,  named  in  the  paper  wridng  or  cer- 
tificate marked  with  the  letter  D.,  produced  and  shown  to  me  at  the  time  of 
swearing  this  affidavit. 

2.  The  said  A.  B.  is  the  same  person  as  A.  B.,  of  &C.,  named  in  the 

certificate  of  the  Chief  Clerk  of  his  Honor  Yice-Chancellor ,  dated' 

See. 


21.  Affidavit  verifying  the  parish  Register  as  to  the  burial  of  a  potfy  m  a 

cause,  and  his  idenUtg. 

[^Extract  from  bookJ] 

1.  That  the  above  [^extract']  is  a  true  copy  of  an  entry  made  in  the 
books  kept  by  the  Vicar  of  the  parish  of  &c.,  for  registering  burials  in  the 
sfud  parish,  so  far  as  the  same  relates  to  the  burial  of  the  said  A.  B. 

2.  If  this  deponent,  carefully  examined  and  compared  the  same  with  tbe 
said  book. 

3.  The  said  A.  B.  is  the  same  person  as  A.  B.  mentioned  in  dbc^  as  I 
know,  having  been  acquainted  with  the  said  A.  B.  in  his  lifetime. 

1  Seo  Tripp's  Forms,  106,  note. 
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22.  Affidavit  of  the  execution  of  a  deed  ty  attesting  mtnees. 

1.  I  was  present  on  the day  of ^  and  saw  —  sign,  seal,  and 

deliver  the  parchment  writing  or  deed  dated  dec,  marked  with  the  letter 

J  produced  and  shown  to  me  at  the  time  of  swearing  this  mj  afiB- 

davit 

2.  The  name  or  signature  " **  thereto  set  and  suhscribed,  as  the 

party  executing  the  said  deed,  is  the  proper  handwriting  of  the  said , 

and  the  name set  and  subscribed  as  the  person  witnessing  the  exe- 
cution thereof  by  the  said ^  is  of  the  proper  handwriting  of  me  this 

deponent. 

2d.  Affidavit  of  execution  of  deed  hy  a  person  net  a  witneu  to  the  execution, 

1.  I  am  well  acquainted  with  the  handwriting  of  the  defendant  F.  6.  H. 
[having  often  seen  him  write]. 

2.  The  indenture  dated  &c.,  and  purporting  to  be  made  between  the  said 
defendant  F.  6.  H.,  &c.,  produced  to  me  at  the  time  of  making  this  affi- 
davit, marked  with  the  letter was,  as  I  believe,  duly  executed 

by  the  said  defendant  F.  G.  H.,  and  the  name  "  F.  6.  H."  set  and  sub- 
scribed at  the  foot  of  said  indenture  is  of  the  proper  handwriting  of  the 
defendant  F.  6.  H. 

8.  I  am  also  well  acquainted  with  the  handwriting  of  J.  £.  B.,  of  &C., 
and  I  say  that  the  name  of  *^  J.  E.  B.**  set  and  subscribed  to  the  said  in- 
denture, as  the  attesting  witness  to  the  execution  thereof  by  the  said  F.  6. 
H.,  is  the  proper  handwriting  of  the  said  J.  E.  B. 

24.  Affidavit  of  a  witneee  being  of  the  age  of  seventy  years  to  obtain  order 

to  examine  him  de  bene  esse. 

{Title  ^c.-] 

If  A.  B.,  &C.,  Solicitor  for  the  abdve-named  plaintiff  in  this  cause,  make 
oath  and  say : 

1.  That  C.  D.,  of  &C.,  is  a  very  material  witness  for  the  said  plaintiff  in 
this  cause,  and  that  he  cannot  without  the  evidence  of  the  said  C.  D.,  as  I 
gun  advised  and  verily  believe,  safely  proceed  to  a  hearing  of  this  cause. 

2.  The  said  C.  D.  is  now  of  the  age  of  seventy  years,  as  I  have  been 
informed  by  him  and  verily  believe^  [and  he  appears  to  this  deponent  to 
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be  veiy  weak  and  infirm,  and  in  a  declining  state  of  health  ;  on  which  ac- 
count, and  from  his  advanced  years,  he  is,  in  all  probabilitj,  not  likely  to 
live  long.^] 


25,  Affidavit  hy  plaintiff  or  defendant  to  obtain  an  order  for  a  commission 
or  for  an  examiner  to  examine  witnesses  abroad. 

ITitU  4-c.] 

• 

1.  This  canse  is  now  at  issue,  and  I,  this  deponent,  am  desirous  of  pro- 
ceeding therein. 

2.  I  have  several  witnesses  to  examine  in  support  of  the  case  made  by 
my  bill  [or  answer],  who  now  live  and  reside  at and [and  par- 
ticularly A.  B.,  C.  D.,  and  E.  F.],  who  can,' as  I  believe,  prove  the  truth 
of  the  allegations  made  in  the paragraphs  of  my  bill  [or  answer]. 

3.  The  several  witnesses  above-named  are,  as  I  believe  and  am  advised, 
material  and  necessary  witnesses  for  me  in  this  cause,  and  without  thebr 
testimony  I  cannot  safely  proceed  to  a  hearing ;  but  that  with  the  testimony 
of  those  witnesses,  I  am  advised  and  believe,  I  shall  be  able  to  make  a 
good  defence  in  this  cause  [or  can  establish  my  right  to  relief  in  this 
cause]. 


26.  Affidavit  in  support  of  complication  to  amend  bilL 

Where  application  is  before^ filing  replication, 

1.  That  the  draft  of  the  prepared  amendments  to  the  plaintiff's  bill  has 
been  settled  and  approved,  and  signed  by  counseL 

2.  That  such  amendment  is  not  intended  for  the  purpose  of  delay 
or  vexation ;  but  because  the  same  is  considered  to  be  material  for  the  case 
of  the  plaintiff. 

If  after'  replication  filed,  or  after  the  expiration  of  four  weeks  from  the 
time  when  the  answer,  or  the  last  answer,  is  deemed  sufficient,  add :  ~- 

3.  That  the  matter  of  the  proposed  amendments  is  material,  and  ooald 
not,  with  reasonable  diligence,  have  been  sooner  introduced  into  such  hilL 
[Show  abo  the  materiality  of  the  amendments^  and  state  stich  facts  <ms  wiB 
enable  the  Court  to  judge  whether  reasonable  diligence  has  been  tued] 

1  See  Tripp's  Forms,  61,  108,  and  notes ;  Mackenna  v.  Ereritt»  %  Beav.  189, 191 ; 
ante,  Vol.  I.  p.  954. 
«  Ante,  Vol.  L  p.  419,  420 ;  Tripp's  Forms,  183. 
*  Ante,  Vol.  I.  p.  422 ;  Stoart  v.  Lloyd,  3  M.  &  J.  181. 
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27.  Affidavit  in  support  of  application  for  leave  to  JUe  voluntary  answer, 

after  the  expiration  of  the  time  limited, 

I,  A.  B.,  of  dec,  the  solicitor  [or  managing  clerk  to  Mr.  C.  D.,  of  &c, 
the  solicitor]  for  the  above-named  defendant  £.  F.  in  this  sait,  make  oath 
and  say  as  follows :  — 

1.  That  the  printed  bill  of  complaint  [or  the  sabpoena]  in  this  suit  was 

served  on  the  said  defendant  £.  F.,  on  the day  of ,  18 6-,  as  I 

have  been  informed  by  the  said  defendant  and  verily  believe* 

2.  That  I  am  advised  by  counsel  and  believe,  that  it  is  material  and 
necessary  for  the  defence  of  the  said  defendant  £.  F.  in  this  suit,  that  he 
should  put  in  [a  plea  or]  an  answer  to  the  said  bill. 

3.  That  instructions  to  settle  such  [plea  or]  answer  were  laid  before 
counsel  on  the day  of . 

4.  That  it  is  not  desired  to  put  in  such  [plea  or]  answer  for  the  purpose 

of  delay,  and  that  further  time,  until  the day  of next  will,  in  my 

judgment,  be  necessary  to  put  in  such  [plea  or]  answer. 

28.  Affidavit  thai  no  answer  has  been  deHveredySO  thai  a  decree  may  be 

entered  on  the  bUl  as  confessed. 

(N.  Hampshire.) 
In  the  Supreme  Judicial  Court 

H  ,  88. 

T.  P.  V.  T.  D.  &  a. 

I,  A.  S.,  solicitor  of  said  plaintiff,  testify  and  say  that  no  plea,  answer,  or 
demurrer  to  the  bill  of  complaint  of  T.  P.  v.  T.  D.,  T.  M.,  and  T.  A.  has 
been  delivered  to  me  by  either  of  said  defendants,  or  left  at  my  dwelling- 
house  or  place  of  business,  or  has  otherwise  come  to  my  hands  or  knowl- 
edge. 

A.S. 

H y  88. J •    Personally  appeared  A.  S.,  and  made  oath  that 

the  above  affidavit,  by  him  subscribed,  is  true. 

Before  me, 

N.  B.,  Chrk. 

29.  Affidavit  of  having  discovered  new  maUerfor  a  bill  of  review} 

[Title  ^c.-] 

I,  J.  C.  P.,  the  defendant,  make  oath  and  say,  that  since  the  time  of 
pronouncing  the  decree  in  this  cause,  I,  the  deponent,  have  discoveied 

1  See  sffldavit  in  Baker  v.  Whiting,  1  Story,  218,  S20. 
VOL.  ui.  188 
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new  matter  of  oonsequence  in  the  said  caose,  partienlarly  that  tlie  plaintiff 
on  &C.,  did  &e.  [state  the  mbttanee  of  the  newfy  discovered  matter]9  which 
I9  this  deponent,  ooold  not  poesiblj  know,  so  as  to  make  use  thereof^  in  mj 
defence,  at  the  time  of  pronoondng  the  said  decree. 

SO.  Affidavit  by  an  executory  to  obtain  order  to  restrain  aetiok  after  decree. 

\TiiU  ^c] 

1.  I  have,  in  the  first  schedale  herennder  written,  set  forth  a  true,  fbU, 
and  particnlar  accoant  of  all  and  singular  the  sum  and  sums  of  money  re- 
ceived by  or  come  to  the  hands  of  me  this  deponent  as  the  executor  of  T. 
T.,  the  testator  in  the  pleadings  of  the  canse  named,  or  to  the  hands  of 
any  other  person  or  persons  by  my  order,  or  for  my  use. 

2.  I  have  really  and  bona  jlde  paid,  as  executor  of  the  said  testator,  the 
several  sums  of  money  mentioned  and  set  forth  in  the  second  schedule 
hereunder  written,  in  discharge  or  part  discharge  of  the  debts  of  the  said 
testator,  and  for  his  funeral  expenses. 

3.  I  have  not  any  sum  or  balance  whatever  on  account  of  the  personal 
estate  of  the   said  testator  in  my  possession  or  power  [or  I  have  the 

balance  or  sum  of  $ and  no  more,  on  account  of  the  per8<mal  estate 

of  said  testator,  in  my  hands]. 

4.  The  outstanding  personal  estate  and  effects  of  the  said  testator  ooo- 
list  of  the  several  debts  and  other  particulars,  so  far  as  I  am  enabled  to  set 
forth  the  same,  specified  in  the  third  schedule  hereunder  writt^i. 


The  first  schedule  referred  to  by  the  foregoing  aflidavit. 


The  second  schedule  referred  to  by  the  foregoing  affidavit. 


The  third  schedule  referred  to  by  the  foregoing  affidavit. 

81.  Affidcmt  verifying  receiver's  account. 
In  Chancery. 

j^ .,  of i  the  receiver  appointed  iu  this  cause,  make  oath  and  say 

as  follows :  — 

1.  I  say  that  the  account  contained,  from  page to  pa^ ^  bodi 

inclusive,  in  each  of  the  two  several  books  marked  with  the  several  letten 
A  and  B,  produced  and  shown  to  me  at  the  time  of  swearing  this  my  affh 
davit,  and  purporting  to  be  my  account  of  the  rents  and  profits  of  the  red 
estate  and  of  the  outstanding  personal  estate  of ^  the  testator  [or  inlcs- 
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tate],  t»  this  cause,  from  the day  of ,  186-,  to  the day  of 

,  186-,  both  inclusiye,  doth  contain  a  true  account  of  all  and  every  sum 

and  80  ms  of  money  received  by  me,  or  by  any  other  person  or  persons  by 
my  order,  or  to  my  knowledge  or  belief,  for  my  use,  on  account  or  in  respect 

of  the  said  rents  and  profits  accrued  due  an  or  before  the  said day  of 

,^  or  on  account  or  in  respect  of  the  said  personal  estate,  other  than  and 

except  what  is  included  as  received  in  my  former  account  [or  accounts] 
sworn  to  by  me. 

2.  And  I  further  say,  that  the  several  sums  of  money  mentioned  in  the 
said  account  hereby  verified  to  have  been  paid  and  allowed,  have  been  act- 
ually and  truly  so  paid  and  allowed  for  the  several  purposes  in  the  said 
account  mentioned. 

8.  And  I  further  say,  that  the  said  account  is  just  and  true  in  all  and 
every  the  items  and  particulars  therein  contained,  according  to  the  best  of 
my  knowledge  and  belief. 


CHAPTER   XV. 

Jurats. 

1.  To  HU  or  anewer  or  affidavit. 
Common  Form»'\ 

Commonwealth  of  Massachusetts,  > 

Essex  County.  j  ss.:  On  this day  of , 

before  me  personaUy  appeared  A.  B.,  and  made  oath  that  he  has  read  the 
above  bill  [or  answer  or  affidavit],  subscribed  by  him  \or  has  heard  it 
read],  and  knows  the  contents  'thereof,  and  that  the  same  is  true,  of  his 
own  knowledge,  except  as  to  matters  which  are  therein  stated  to  be  on  his 
information  and  belief,  and  as  to  those  matters  he  believes  them  to  be  true. 

J.  C.  P.,  Master  in  Chancery 
[or  Justice  of  the  Peace]. 

2.  To  the  answer\f  a  foreigner. 

On  this day  of ,  1865,  before  me  personally  appeared  A.  B., 

who  is  a  foreigner  and  unacquainted  with  the  English  language,  and  made 
oath  to  the  above  answer  before  me  by  the  interpretation  of  A.  H.  P.  (who 
was  previously  appointed  and  sworn  by  me  to  make  true  interpretation  of 
the  same),  and  thereupon  the  said  A.  B.  did  on  his  oath  aforesaid  declare 
that  the  matters  contained  in  his  said  answer  are  true  Sec*,  &c 

£.  L.,  Master  &c 
[or  Justice  of  the  Peace.] 

^  The  day  to  which  the  aoooant  ii  made  np. 
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8.  l%e  affidavit  of  the  Interpreter  to  he  annexed  to  the  answer,    ITie  foU 
lomng  is  the  form  in  1  Fowler  Exch*  Pr.  429. 

Between  A.  B.,  Plaintiff,     \ 

and  > 

C.  p.,  Defendant ) 

E.  F.,  of ,  in  the  county  of ^  gentleman,  maketb  oath  and  saith, 

that  he  is  well  acquainted  with  the  French  and  English  languages,  and  that 
he  hath  truly  and  correctly  read  over  and  translated  to  the  defendant  the 
bill  filed  by  the  plaintiff  in  this  cause;  and  this  deponent  further  saith, 
that  he  hath  read  over  to  the  defendant  the  translation  in  the  French  lan- 
guage of  the  English  answer  of  the  said  defendant  hereunto  annexed; 
and  this  deponent  further  saith,  that  the  same  is  a  just  and  true  transla- 
tion of  the  English  into  the  French  language,  which  said  answer  is  also 
hereunto  annexed.  £.  F. 

Sworn  &C.,  &c.    Before  me, 

M.  H.,  Master  in  Chancery. 

A.  To  the  answer  of  a  eorportOion, 

The  answer  of  the  defendants,  the  President,  Directors,  and  Gxnpany  of 

the  Bank  of  America,  was  taken  this day  of ^  in  the  year ^ 

before  me,  under  the  common  seal  of  the  said  corporation,  as  by  their  said 
seal  affixed  appears.    2  Fowler,  416,  422. 

M.  IL,  Master  in  Chancery, 


English  Forms  of  Jubats. 

5.   Where  answer  or  affidavit  sworn  at  Record  and  Writ  Clerks  Office. 

Sworn  [by  the  defendant  A.  B.,  or  by  the  defendants,  or  deponents  A. 
and  B.]  at  the  Becord  and  Writ  Clerk's  Office,  Chancery  Lane,  in  the 
county  of  Middlesex,  before  me, . 


6.  j^  before  a  London  Commissioner. 

Sworn  &c,  at  my  house  [or  Chambers],  No. ^  Field  Court,  Gray  a 

Inn,  in  the  county  of  Middlesex,  before  me, 

A.  B., 

A  London  commissioner  to  adnita- 

tster  oaihs  in  Chanetry, 


I 
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7.  Or  if  in  the  cautUrtf. 

Sworn  &c.,  before  me, 

C.  D., 

A  commissioner  to  administer  oaths 

in  Chancery  in  Mngland* 

8.   Where  the  guardian  of  an  infant  swears  to  the  answer. 

Sworn  &c.,  by  A.  B.,  the  guardian  of  the  infant  defendant , 

assigned  pursuant  to  an  order  dated  the day  of  -^ — • 

9.   Where  the  defendant  or  deponent  cannot  write. 

Sworn  &c.y  at  &c,  on  &c.y  this  answer  [or  affidavit]  having  been  first 
read  over  to  the  said  defendant  [or  deponent j,  who  appeared  perfectly  to 
understand  the  same,  and  made  his  [or  her]  mark  thereto  in  my  presence 
before  me, . 

10.   Where  a  married  woman  answers  separately  from  her  husband. 

Sworn  &C.J  by  &c.,  pursuant  to  an  order  dated  &c.,  whereby  the  said 
is  at  liberty  to  answer  separate  from  her  husband,  before  me, . 


CHAPTER   XVI. 

SUMKONSES. 

1.  Summons  for  leave  to  amend  iilL 

In  Chancery  [or  Equity]. 

Between  A. Plaintiff, 

and 
B Defendant. 

Let  all  parties  concerned  attend  at  &c,  on  dec.,  at of  the  dock  dbc., 

on  the  hearing  of  an  application  on  the  part  of  the  above-named  plaintiff, 
that  he  may  be  at  liberty  to  amend  his  bill  as  he  shaU  be  advised  on  or  be- 
fore the day  of next. 

Dated  &c  [JSfame  of  Judge."] 

This  summons  was  taken  out  by  &c.,  of  &0.,  solicitors  for  the  said 
plaintiff. 
To  the  above-named  defendant, . 

188* 
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11.  Summons  to  discharge  receiver  and  vctcate  reeognizanee. 

[  (hmmencement  as  before.']  An  application  on  the  part  of  the  abore- 
named  plaintiff,  that  A.  B.,  the  person  appointed  in  this  caase  to  reoeivB 
&c,  be  discharged  from  being  such  receiver,  and  that  he  do  forthwith  i»8i 
his  final  account,  and  pay  the  balance  certified  to  be  due  thereon  into  the 

,  as  directed  by  the  decree  in  this  cause,  bearing  date  the  '' daj  of 

'  [or  to  the  plaintiff  A.  B.],  and  thereupon  that  the  recognizance,  dated 
&c,  entered  into  by  the  said  receiver,  and  C.  D.  and  E.  F.,  as  his  snretiesi 
may  be  vacated,  and  that  for  such  purpose  the  proper  officer  may  be  o^ 
dered  to  attend  his  honor,         ,  with  the  record  of  such  recognizance. 

[  Conclusion  as  before."] 

12.  [Summons  to  substitute  next  friend.] 

[  CommencemerU  as  before.]  An  application  on  the  part  of  the  above- 
named  plaintiff,  that  [upon]  A.  B.,  of  &c.,  [giving  security  to  answer  the 
defendant's  costs  up  to  this  time,  in  case  the  Court  shall  think  fit  to  award 
any  such  security,  to  be  settled  by  the  judge  in  case  the  parties  differ,]  the 
said  A.  B.  may  be  substituted  as  the  next  friend  for  the  said  plaintiff  in  the 
place  of  the  above-named  C.  D. 

[  Oonelusion  as  before.] 

13.  Summons  to  proceed  with  receiver's  accounts. 

[  Chmmencement  as  before.]  An  application  <m  the  part  of  A.  B.,  the 
receiver  appointed  in  this  cause,  pursuant  to  the  decree  dated  the  — -  day 

of and  the  order  dated  the day  of ,  to  pass  his account 

of  rents  and  profits  [and  personal  estate]. 

[  Conclusion  as  above.] 


PART    III. 


DECREES   AND    OKDERS. 


CHAPTER   XVII- 

1.  Form  of  iNTaoDucTORT  Part  of   Original  Decreb  at  tbe 
Hearing  of  the  Cause.    [Englidh  Form.] 

(a.)  Lord  Chancellor,  or  Lords  Justices,  or  Master )  (  Date  and 

of  the  Rolls,  or  yice-Chancellor  Kinderslej.  >  I  Title. 

This  cause  coming  on  (the day  of ^  and)  this  day  to  be  heard 

and  debated  before  the  Rt.  Hon.  the  Lord  High  Chancellor  of  Great  Brit^ 
ain  \or  the  Rt  Hon.  the  Lords  Justices,  or  the  Rt.  Hon.  the  Master  of  the 
Rolls,  or  this  Court],  in  the  presence  of  counsel  learned  for  the  plaintiff  and 
the  defendants  [or^  if  some  of  the  defendants  do  not  appear^  for  the  plaintiff 
and  the  defendants  A.  and  B.,  no  one  appearing  for  the  defendants  C.  and 
D.,  although  they  were  duly  served  with  a  subpoena  to  hear  judgment  in 

this  cause,  as  by  the  affidavit  of  &c.,  filed  the day  of ,  appears] ; 

and  the  pleadings  in  this  cause  being  opened,  upon  debate  of  the  matter  and 
hearing  [the  said  affidavit  &c..  Enter  the  evidence^  if  any,  read,  and]  what 
was  alleged  by  the  counsel  on  both  sides  [or  for  the  plaintiff  atid  the  said 
defendants,  A.  and  B.],  His  Lordship  [or  their  Lordships,  or  His  Honor, 
or  This  Court]  doth  [or  do]  order  and  decree  [or  doth  declare  *]  &c 

^  The  Court  freqnently  prefiues  its  decrees  by  declftraUoni  of  mttten  of  fiict,  or  of 
the  right  of  the  parties,  and  then  proceeds  to  decree  the  consequent  relief.  Thus  in  de- 
crees to  execute  the  tmsts  of  wills  relating  to  real  estate,  the  Coort  often  declares  the 
will  to  be  well  proved,  and  that  the  same  onght  to  be  established  and  the  trusts  thereof 
performed.  And  so  where  the  Court  gives  effect  to  an  agreement,  or  an  equitable  mortp 
gage,  or  construes  a  will  or  other  instrument,  or  sets  an  instrument  aside,  and  in  other 
cases.  And  where  a  party  establishes  his  right  to  property,  the  direction  to  transfer  it  to 
him  is  often  prefaced  by  a  declaration  of  his  title.  Jenour  v.  Jenour,  10  Vesey,  568. 
Until  recently,  it  was  not  the  practice  of  the  Court  of  Chancery  in  England  in  ordinary 
•nits  to  make  a  declaration  of  right,  except  as  introdnctoiy  to  relief,  which  it  proceeds  to 
administer.  Bat  by  a  recent  statute  the  Court  was  empowered,  on  a  special  case  being 
•taied  for  its  opinion,  to  make  such  a  declaration  of  it,  without  administering  any  con- 
sequent relief;  and  by  a  still  more  recent  statute  the  Court  may  in  any  suit "  nuike  bind- 
ing declarations  of  right,  without  granting  consequent  relief.*' 

Tet  neither  under  this  most  recent  act,  nor  otherwise,  had  the  Court  power  to  make  a 
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(5.)  [Circuit  Courts  of  the  United  States.] 

Circuit  Court  of  the  United  States. 

In  Equity,  May  Term,  1868. 

G.  L  F.  V.  W.  W.  G. 

This  cause  came  on  to  be  heard  [or  to  be  further  heard,  as  the  case  may 
be]  at  this  term,  and  was  argued  by  counsel ;  and,  thereupon,  upon  consid- 
eration thereof,  it  was  ordered,  adjudged,  and  decreed  as  follows,  viz. :  ^ 

(c.)  If  standing  far  judgmenL 

This  Court  did  order  that  this  cause  should  stand  for  judgment ;  and  this 
cause  standing  for  judgment  this  day  &c,  in  the  presence  of  counsel  learned 
for  the  plaintiff  and  defendants,  this  Court  doth  order  [and  decree]  &c. 

(cL)   Where  defendant  who  has  not  entered  cm  appearance^  or  a  perwon 
not  on  the  record^  appears  at  the  hearing^  and  submits  to  be  bound. 

And  X.,  by  his  counsel  now  appearing,  and  submitting  to  be  boond  by 
the  decree  and  proceedings  in  this  cause,  in  the  same  manner  as  if  he  bad 
duly  entered  an  appearance  to  the  plaintiff's  bill  [or  had  been  originally 
made  a  defendant  in  this  cause],  and  the  plaintiff  [or  all  parties]  by  his  [or 
their]  counsel  consenting  thereto,  this  Court  doth  &c 

declaration  of  right,  unless  it  coald,  if  necessary,  act  on  it  by  grantiog  consequent  lefiet 
Booke  V.  L.  Kensington,  2  K.  &  J.  753  ;  Bristow  v.  Whittemore,  1  Joh.  96.  See  Bajlies 
V,  PajBon,  5  Allen,  473.  Neither  can  the  Coart  make  declarations  of  fotnre  rights 
Langdale  v.  Briggs,  4  W.  B.  703;  Jackson  v.  Tamley,  1  Drew.  617.  Nor  merdj  dedare 
a  legal  right  '  Birkenhead  Docks  v.  Laird,  4  D.,  M.  Q.  732. 

Bat  by  an  Act  of  Parliament  later  than  those  above  referred  to  (22  &  23  Vict,  c  35» 
s.  30),  any  trustee,  executor,  or  administrator  may  by  petition  or  summons  apply  fix 
the  opinion,  adrice,  or  direction  of  the  judge  respecting  the  management  or  admiidetim- 
tion  of  the  trust  property,  or  the  testator's  or  the  intestate's  assets,  and  acting  thenoa, 
so  far  as  regards  his  own  responsibility,  shall  be  deemed  to  hare  dischai^ged  his  daty. 
The  practice  and  mode  of  proceeding  under  this  act  is  r^ulated  by  the  general  order, 
20  March,  1860.  For  yarious  declaratory  decrees  see  Mellick  v.  President  4c.  of  As 
Asylum,  Jacob,  180;  Hamley  v.  Gilbert,  Jacob,  3S4 ;  Colpoys  v,  Colpoys,  Jacobs  451 ; 
Attorney-General  v.  Dean  and  Canons  of  Christ  Church,  Jacob,  474 ;  Mole  v.  Smidi, 
Jacob,  490 ;  Arnold  v.  Congreve,  Buss.  &  My.  209 ;  Barton  «.  Tollersall,  Boas.  &  My. 
237 ;  Campbell  v.  Graham,  Buss.  &  My.  453 ;  Boberts  «.  Walker,  Buss.  &  My.  75t ; 
Bright  V.  Bowe,  3  My.  &  K  316 ;  Yates  v.  Madden,  16  Sim.  619 ;  Sheltoo  v.  Wataoo, 
16  Sim.  546. 

1  This  is  the  form  prescribed  by  the  86th  Equity  Bule  of  the  United  States  Cooita» 
which  also  provides  that "  in  drawing  up  decrees  and  orders,  neither  the  bill  nor 
nor  other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any 
prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order;  but  &e  daa«e  or  oi4« 
shall  begin  in  substance,"  &c 
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2.  Dkcbeb  on  Motion  fos  Decbeb. 

(a.)  Dais  and  Title. 

Upon  motion  thia  day  made  unto  this  Court,  by  counsel  for  the  plainti£^ 
and  upon  hearing  counsel  for  the  defendants,  this  Court  doth  order  (and  de- 
cree) &c« 

(&)  If  stcuiding  for  judgment. 

This  Court  did  order  that  the  said  motion  should  stand  for  judgment, 
and  the  said  motion  standing  this  day  on  the  ^—  for  judgment  in  the 
presence  of  counsel  for  plaintiff  and  for  the  defendant,  this  Court  doth  &c. 

(c.)  Decree  on  interlocutory  motion  treated  as  motion  for  decree. 

Upon  motion  &c^  for  [^gtcUe  shortly  the  purport  of  the  motion  as  for  in- 
junction or  for  a  receiver  in  this  cause],  and  upon  hearing  &c,  and  the 
plaintiff  and  defendants  by  their  counsel  respectively  consenting  [or  hav- 
ing respectively  consented]  that  this  motion  shall  be  treated  as  a  motion  for 
a  decree,  this  Court  &c 


d.  Deglabatobt  Pecbee  on  Special  Case. 

[English.] 

(a.)  [Date  and  Title.^ 

This  spedal  case  coming  on  this  day  to  be  heard  and  debated  before  &c., 
in  the  presence  of  counsel  learned  for  plaintiff  and  defendants,  upon  debate 
of  the  matter,  and  hearing  what  was  alleged  by  the  counsel  on  both  sides 
[or  for  &C.,]  this  Court  doth  declare  that  &c. 

(h.)  If  the  special  case  stands  for  judgment 

This  Court  ordered  that  this  special  case  should  stand  for  judgment,  and 
the  same  standing  &c    [Form  (c;),  p.  2194.] 

(e.)  Declaratory  decree  on  special  case  ;  Court  declining  to  answer  one  of 

the  questions. 

Upon  reading  the  probate  of  the  will  of  J.  M.,  the  testator  in  the  special 
case  named,  and  hearing  what  was  alleged  by  counsel  on  both  sides,  this 
Oonrt  doth,  as  to  the  first  of  the  questions  submitted  for  the  opinion  of  the 
Oourt,  declare  that  the  defendant  H.  AL  does  take  under  the  will  of  the 


/ 
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said  J.  M.,  the  testator,  besides  the  legacy  of  $  ,  and  the  stocks,  crops, 
and  farming  utensils  bj  the  said  will  specifically  bequeathed  to  him,  and  a 
life  interest  in  the  farm  situated  &o.,  such  interest  as  hereinafter  mentioned 
in  the  residuary  estate  of  the  testator.  And  this  Court  being  of  opinion  as 
to  the  second  of  the  said  questions,  that  such  question  cannot  pr(q>erly  be 
decided  during  the  life  of  the  defendant  H.  M.,  doth  decline  to  decide  the 
same ;  And  this  Court  doth,  as  to  the  third  of  the  said  questions,  declare 
that  the  said  H.  M.  does  take  a  ratable  interest  in  the  residuary  estate  of 

the  testator  in  respect  of  the  said  legacy  of  $ ^  but  not  in  reelect 

of  the  §tock,  crops,  &c.,  by  the  said  will  specifically  bequeathed  to  him. 
1  Seton  Dec.  (Eng.  ed.  1862)  34. 


4.  Obdeb  on  Special  Petition. 

(a.)  [^DcUe  and  IKtle."] 

Upon  the  petition  of  &c.,  on  the day  of  — -,  preferred  unto  Ae^ 

and  upon  hearing  counsel  for  the  petitioner  [and  for  &c,  name  the  respond' 
ents,  if  any"]  and  upon  reading  the  said  petition,  this  Court  doth  &c. 

(5.)   Order  an  petition  as  to  part  a^oumed. 

\^Date  and  TUU.'] 

Upon  the  petition  of  &c,  on  the day  of ^  preferred  onto  Ace, 

the  further  consideration  whereof  was  adjourned  by  the  order  dated  the 

day  of f  and  upon  hearing  counsel  for  the  petitioner  and  for 

and  upon  reading  the  said  order  &&,  this  Court  doth  &c. 


5.  Order  on  Special  Motion. 

(a.)  [2>afe  and  TKtU.'] 

Upon  motion  this  day  made  unto  &c.,  by  counsel  for  &C.,  and  upon 
ing  counsel  for  &c.,  this  Court  doth  &c. 

(b.)  The  like  —  on  cross-motion. 

IDate  and  7\Vfc.] 

■  

Upon  motion  &c.,  by  counsel  for  &c,  that  [recite  plaintiffs  noiice^  aad 

upon  motion  &c,  by  counsel  for  &c.,  that  &c.  [recite  the  ctoss-^mHc^  ^i^ 

upon  hearing  what  was  alleged  by  the  counsel  on  both  sides,  this  Ooart  doth 

d;c.    1  Seton  Dec  (Eng.  ed.  1862)  36. 
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6.  Intboductory  Past  of  Order  on  Cause  coHiNa  on  for  fur- 
ther Consideration. 

This  cause  coming  on  for  further  consideration  thereof,  adjourned  .by  the 
decree  [or  order],  dated  &Ci,  in  the  presence  of  counsel  for  the  plaintiff 
and  defendants,  upon  opening  and  debate  of  the  matter  and  hearing  the  said 
order  and  the  Master's  Report,  and  what  was  alleged  on  both  sides,  this 
Court  doth  order  &c.  Tripp's  Forms  (Eng.  ed.  1858)  126.  See  more 
extended  and  particular  form,  1  Seton  Dec  (Eng.  ed.  1862)  38. 


7.  Usual  Directions. 

(a.)  Directions  for  reference  to  a  Master. 

It  is  ordered  that  it  be  referred  to  A.  B.,  Esquire,  Master  &c.,  to  inquire 
and  state  to  the  Court  &c.  And  for  the  better  discovery  of  the  matters 
aforesaid,  the  parties  are  to  produce  before  the  said  Master  upon  oath  all 
deeds  or  books,  papers,  and  writings  in  their  custody  or  power  relating 
thereto^  and  are  to  be  examined  &c,  as  the  said  Master  shall  direct 

(h.)    Where  account  directed. 

It  is  ordered  that  it  be  referred  to  A.  B.  &c.,  Master  &c,  to  take  an  ac- 
count &c  And  for  the  better  taking  of  the  said  account,  and  discovery  of 
the  matters  aforesaid,  the  parties  are  to  produce  &c.,  and  are  to  be  exam- 
ined &C.,  as  the  said  Master  shall  direct,  who  in  taking  said  account  is  to 
make  unto  the  parties  all  just  allowances. 

{c,)  General  adjournment  to  chambers. 

Let  this  cause  [or  matter,  or  petition,  or  application]  be  adjourned  for 
consideration  in  chambers. 

(dl)  Particular  reference.     Accounts  and  inquiries.     [Present  English 

Form.'] 

Let  the  following  accounts  and  inquiries  be  taken  and  made,  that  is  to 
say,  1.  An  account  4bc. ;  2.  An  inquiry  &c.^ 

(e.)  Liberty  to  state  special  circumstances. 

And  the  Master  is  to  be  at  liberty  to  state  any  special  drcumstances. 

^  Somctimefl  ioqntries  are  directed  expressly  "  without  prejudice  to  any  question  m  the 
'*    Sharp  V.  Taylor,  2  Phil.  809. 
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(yi)  Separate  reporL 

And  let  the  Master  be  at  liberty  to  make  a  separate  report  as  to  anj  of 
the  mi^tters  aforesaid. 

(g.)  JUXreetions  to  settle  conveyances  SfCy  in  ease  parties  differ. 

And  the  said  Master  is  to  settle  the  said  conreyances,  in  case  die  parties 
differ  about  the  same. 

(h.)  Farther  directions. 

And  this  Court  doth  reserve  the  consideration  of  all  further  directioDSy 
until  after  the  said  Master  shall  have  made  his  report 

(t.)  Reservation  ofinteresL 

And  the  Court  doth  reserve  the  consideration  of  &c^  and  of  interest, 
until  after  the  said  Master  shall  have  made  his  report 

(J.)  Reservation  of  costs. 

And  this  Court  doth  reserve  the  consideration  of  &Cy  and  of  the  costs  of 
this  suit,  until  after  the  said  Master  shall  have  made  his  report 

(i.)  Direction  for  taxation  and  payment  of  costs  SfC 

Let  the  Master  tax  all  parties  their  costs  in  this  suit  And  it  is  onlejrf 
tftat  such  costs,  when  taxed,  be  paid  as  follows,  viz, :  the  plaintiffs'  ooata  to 
Mr. J  their  solicitor,  &c. 

(l.)  Further  consideration  adjourned;  liberty  to  apply. 

And  let  the  further  consideration  of  this  [matter  and]  cause  be 
joumed;  and  any  of  the  parties  are  to  be  at  liberty  to  apj^y  (to 
Court)  as  they  shall  be  advised. 

(m.)   The  like  with  liberty  to  apply  in  chambers  as  to  particular  nsatter. 

And  let  any  of  the  parties  be  at  liberty  to  apply  in  ohambera  for  the 
appointment  of  a  receiver  [or  for,  or  as  to  &c^  as  the  cam  may  he^  aad 
otherwise  (generally)  to  apply  as  they  may  be  advised. 

(n.)  If  costs  are  partly  dealt  with  by  the  decree. 

And  let  the  further  consideration  of  this  cause,  and  of  the  costs  of  tlus 
cause  not  hereinbefore  otherwise  provided  for  [or  disposed  of  ^  be 
—  Liberty  to  apply.    1  Seton  Dec.  (£ng.  ed.  1862)  56. 
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(o.)  Payment  of  money  hy  one  party  to  another. 

Let  the  (defendant)  A.,  on  or  before  the day  of  ■         {or  within 

days  after  service  of  this  decree  {or  order])  pay  to  the  (plaintiff) 


B.  the  sum  of  $ ,  appearing  by  dec.  [or  certified  by  d^]  to  be  due  to 

him  in  respect  of  ^cc^  [or  on  the  taking  the  accounts  directed  by  dbc] 

(/>.)  Payment  of  interest* 

To  life  tenant  or  hie  representatives. 

Let  the  interest  during  the  life  of  (the  plaintiff)  A*  to  accrue  on  the  ^bc» 
be,  from  time  to  time,  as  the  same  shall  accrue  due,  paid  to  (the  plaintiff) 
A.  [andy  if  $o  ordered^  or  to  his  legal  personal  representatives],  or  until 
further  order. 

(q.)  To  trustees. 

Let  the  interest  to  accrue  on  &c.,  be,  from  time  to  time,  as  the  same  shall 
accrue  due,  paid  to  the  plaintiffs  A.  B.  dbc.  (or  any  two  of  them),  upon  the 
trusts  of  the  indenture  of  the day  of j  until  further  order. 

(r.)   To  corporation  aggregate. 

Let  the  interest  to  accrue  on  &c,  be,  from  time  to  time,  as  the  same  shall 
accrue  due,  paid  to  the  [insert  the  style  or  title  of  the  eorporation^f  until 
further  order. 

(s.)   Or  to  the  treasurer. 

Let  the  interest  to  accrue  on  dec,  be,  from  time  to  lime,  as  the  same  shall 
accrue  due,  pud  to  A.  as  the  treasurer  of  [insert  style  or  title  of  the  corpo^ 
retfiofi],  and  to  the  treasurer  for  the  time  being  of  the  said  [corporation^f 
to  be  verified  by  a£5idavit,  until  further  order. 

(t,)   To  married  woman  for  her  separate  uee. 

Let  the  interest  during  the  life  of  A.,  the  wife  of  B.,  to  accrue  on  dec, 
be,  from  time  to  time,  as  the  same  shall  accrue  due,  paid  to  the  said  A.  for 
lier  separate  use,  until  further  order. 

(u.)  To  huehand  in  right  of  his  wife. 

Let  the  interest  during  the  life  of  A.,  the  wife  of  B.,  to  accrue  on  dec, 
be,  from  time  to  time,  as  the  same  shall  accrue  due,  paid  to  the  said  B.  in 
right  of  his  said  wife,  until  further  order. 
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8.  Taxation  and  Payment  of  Costs  between  Parties. 

(a.)   Taxation  and  payment  of  costs  by  one  party  to  another. 

Let  the  plaintiff  (defendant)  A.  pay  to  the  defendant  (plaintiff)  B.  hit 
costs  of  this  cause  (suit)  \or  application],  such  costs  to  be  taxed  by  &&  (in 
case  the  parties  differ.) 

(6.)  Plaintiff  to  pay  one  defendants  costs^  and  recover  them  with  hit  cwn 

from  a  co-defendant. 

Tax  the  costs  of  the  defendant  A.  of  this  cause  (suit) ;  And  let  the  plain- 
tiff B.  pay  to  the  defendant  A.  the  amount  of  the  said  costs  when  so  taxed. 
Tax  the  costs  of  the  plaintiff  of  this  cause  (suit)  ;  And  let  what  the  plaintiff 
shall  pay  for  the  costs  of  the  defendant  A.  be  added  to  his  own  costs  when 

so  taxed ;  And  let  the certify  the  total  amount  thereof;  And  let  the 

defendant  £•  pay  to  the  plaintiff  B.  the  amount  so  to  be  certified. 

(c.)   Costs  of  application  to  he  costs  in  the  cause. 

And  let  the  costs  of  the  plaintiff  [or  petitioner,  or  defendant^  or  i^pB- 
cant,  or  all  parties]  of  this  application  be  costs  in  this  cause. 

((f.)  Petition  dismissed  with  costs. 

This  Court  doth  order  that  the  said  petition  be  dismissed  with  costs,  to 
be  paid  by  the  petitioner  A.  to  the  said  B.  and  C.  [name  respondents  to  it- 
ceive  costs']^  and  taxed  by  the ,  (in  case  the  parties  differ.) 

(e.)    Tax  and  pay  costs  without  pr^udice  how  ultimcUely  to  be  horetl 

Costs  made  charge* 

Tax  the  costs  of  the  plaintiffs  and  defendants  of  this  cause  (suit) ;  ami 
let  the  plaintiff  C.  pay  to  the  defendants  respectively  the  amount  of  thdr 
said  costs,  when  taxed,  without  prejudice  to  any  question  how  such  costs 
are  ultimately  to  be  borne ;  And  let  the  plaintiffs'  costs,  and  also  the  costt 
which  the  plaintiffs,  or  any  of  them,  shall  so  pay  to  the  defendants,  be  I 
lien  (charge)  on  the  estate  of  the  testator  in  question  in  this  cause. 

• 

.    (/.)  No  costs  given  on  either  side. 

The  Court  doth  not  think  fit  to  give  any  costs  of  this  cause  [or  applici^ 
tion]  on  either  side. 
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< 

(g.)  7%e  hie;  a$  to  pari. 

And  this  Court  doth  not  think  fit  to  give  any  or  either  side,  as  to  so 
much  of  the  costs  of  this  caase  [or  application]  as  have  been  occasioned 
by  dbc  [or  as  relate  to  &c^  or  so  fiur  as  such  costs  have  been  increased  bj 

(A.)  Taxation  of  fUdniiff^t  and  drfendants  respedive  costs  of  parts  of 
smt^  xfwolving  apportionmsnt  of  general  ekargsSf  with  set-ojffFi 

Tax  the  costs  of  the  plaintiff  in  this  cause  (suit),  except  so  much  thereof 
as  relates  to  the  claim  set  up  by  him  to  &c ;  Tax  the  costs  of  the  defend- 
ant, of  so  much  of  this  cause  (suit)  as  relates  to  the  said  claim ;  And  let 
the  Taxing  Master,  set  off  the  said  costs  of  the  plaintiff  and  of  the  defendant 
when  so  respectively  taxed,  and  certify  to  which  of  them  the  balance  after 
such  set-off  is  due ;  And  let  such  balance  be  paid  by  the  party  from  whom 
to  the  party  tb  whom  the  same  shall  be  certified  to  be  due* 

(t.)  Direction  to  like  effect. 

Tax  the  costs  of  the  plaintiff  of  this  suit  (cause),  except  so  far  as  such 
costs  have  been  occasioned  by  the  plaintiff  setting  up  a  claim  to  the  whole 
of  the  debt  in  the  bill  mentioned.     Hardy  v.  Hull,  17  Beav.  355. 

(J.)  Taxation  of  defendants  costs  of  suit  with  setoff  of  part,  caused  bg 
defendants  wrongful  claims  including  costs  of  co-defendants  ;  huS' 
hand  and  wife  ;  on  liU  to  redeem. 

Tax  the  costs  of  the  defendant  P.  (mortgagee)  of  this  cause,  except  so 
far  as  the  same  relates  to  the  claim  made  by  him  in  respect  of  the  sum  of 
$ charged  by  the  deeds  dated  &c,  in  the  bill  mentioned,  as  a  sum  ad- 
vanced to  the  plaintiff  and  to  H.,  his  wife  since  deceased,  on  the  occasion 
of  making  and  executing  the  said  deeds  over  and  above  and  beyond  the 

sum  of  $ secured  by  the  two  promissory  notes  dated  Ac,  in  the  bill 

Mentioned ;  Tax  the  costs  of  the  defendants,  W.  and  wife,  of  this  cause ; 
And  let  the  plaintiff  0.  pay  unto  the  defendant  W.,  the  costs  of  the  said  de- 
fendant W.,  and  of  his  said  wife  when  so  taxed ;  And  the  &C.,  is  to  inquire 
and  certify  how  much  of  such  costs  of  the  defendant  W.  and  wife  (if  any) 
have  been  occasioned  by  (relate  to)  the  defendant  P.'s  said  claim  in  respect 
of  the  said  sum  of  $ ,  and  he  is  also  to  tax  the  plaintiff  his  costs  of 

1  See  1  Seton  Dec.  (Eng.  ed.  1868)  94,  note. 
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this  cause  so  far  as  the  same  have  been  occasioned  bj  (relate  to)  the  said 
claim  of  the  defendant  P.  in  respect  of  the  said  sum ;  And  let  such  costs 
of  the  plaintiff  when  so  taxed,  together  with  what  he  shall  have  paid  to 
the  defendant  W.  for  the  costs  of  the  said  defendant  W.,  and  of  his  said 
wife  (if  any),  occasioned  bj  (relating  to)  the  said  claim  of  the  defendant 

P.  in  respect  of  the  said  sum  of  $ ,  be  set  off  agiunst  the  said  costs  of 

the  defendant'  P.  when  taxed ;  And  the  &c.,  is  to  certify  to  whom,  after 
such  setoff,  the  balance  is  due ;  And  let  the  party  from  whom  such  balance 
shall  be  certified  to  be  due  pay  the  amount  thereof  to  tiie  other  party. 
Orange  v.  Pickford  (1860),  1  Seton  Dec  (Eng.  ed.  1862)  88. 

{k)  Taxation  of  costs,  except  so  far  as  increased  hy  particular  clqinif  not 

involving  apportionment  of  general  charges. 

Tax  the  costs  of  the  plaintiff  (defendant)  of  this  cause  (suit),  except  so 
far  as  such  costs  have  been  increased  by  the  plaintiff's  claim  to  &c.  [or 
plaintiff  by  his  bill  seeking  &c.,  or  defendant  setting  up  &&,  or  claiming 
dbc] ;  Tax  the  costs  of  plaintiff  (defendant)  of  this  cause  (suit)  so  far  only 
as  the  same  have  been  increased  by  the  said  claim  [or  the  plaintiff  by  his 
bill  seeking  dsc,  or  by  the  defendant  setting  up  &c.,  or  claiming  dec] 
Directions  for  set-off  and  payment  of  balance.  1  Seton  Dec  (Eng.  ed. 
1862)  89. 

(/.)   Costs  up  to  a  particular  time. 

• 
Let  the  plaintiff  A.  pay  to  the  defendant  B.  his  costs  of  this  cause  (suit) 

up  to  this  hearing  [or  this  time,  or  the day  of ,  (when  the  defend- 
ant offered  by  &c,  in  writing,  to  pay  the  amount  sought  to  be  recovered  by 
the  plaintiff  &c)] ;  such  costs  to  be  taxed  &c 

(m.)   Costs  to  be  paid  hy  plaintiff  and  defendant  respectively  from  and  to  a 

particular  time.  —  Set-off. 

Tax  the  costs  of  the  plaintiff  G.  of  the  first-mentioned  cause,  up  to  the 
day  of J  the  date  of  the  letter  from  the  solicitor  for  the  plaintiff 


in  the  second-mentioned  cause  in  his  said  affidavit  referred  to;  And  tux 
the  costs  of  the  defendant  L.,  incurred  in  the  first-mentioned  cause  sinoe 

the  said day  of ,  and  also  his  costs  of  this  application ;   And  let 

the  &c,  set  off  such  costs  of  the  plaintiff  G.  and  of  the  defendant  L.,  r^ 
spectively,  when  so  taxed,  and  certify  to  whom  ader  such  set-off  the  balance 
is  due ;  And  let  the  party  from  whom  such  balance  shall  be  certified  to  be 
due  pay  the  amount  thereof  to  the  other  party.  Gresham  v.  Luke  (18G0)» 
X  Seton  Dec  (Eng.  ed.  1862)  89. 
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(n.)   Cost  of  suit  tctxedj  and  set  off  ctgainst  sum  due. 

Tax  the  plaintiff  his  costs  of  this  cause  &c. ;  and  let  such  costs,  when 

taxed,  be  set  off  against  the  sum  of  $ ,  which  the  plaintiff  by  his  bill 

admits  to  be  due  from  him  to  the  defendant  under  the  agreement  dated 

&C.J  in  the  bill  mentioned,  with  $ for  interest  on  the  said  sum  at  the 

rate  of  $ per  cent  per  annum,  from  the day  of to  the  — - 

day  of ,  the  date  of  the  filing  of  the  bill,  making  together  $ ;  and 

let  the  &C.,  certify  to  whom,  afler  setting  off  the  said  costs  when  so  taxed 

against  the  said  sum  of  $ the  balance  is  due  ;  and  let  the  party  from 

whom  the  balance  shall  be  certified  to  be  due,  within months  [^or  days] 

after  the  date  of  the ^"s  certificate,  pay  the  amount  thereof  to  the  other 

party.  Liberty  to  apply.  Radley  v.  Ingram  (1860),  1  Seton  Dec  (Eng. 
ed.  1862)  89. 

(o.)   The  Master  to  look  into  petition  and  affidavits^  and  if  improper  or  of 
unnecessary  lengthy  to  distinguish  and  set  off  costs. 

Direction  to  take  account  of  what  is  due  to  petitioner  under  certain 

deeds,  and  to  tax  his  costs  of  the  application. ^  And  in  taxing  such 

costs,  the  Taxing  Master  is  to  look  into  the  said  petition  and  affidavits,  and 
distinguish  such  parts  thereof  as  shall  appear  to  him  to  be  (what  parts 
thereof  are)  (improper  or)  of  unnecessary  length  ;  and  ascertain  the  costs, 
if  any,  occasioned  to  the  respondents  by  such  part  or  parts  thereof  as  may 
be  distinguished  as  being  (improper  or)  of  unnecessary  length ;  and  let 
such  last-mentioned  costs  be  deducted  from  the  petitioner's  costs  of  this  ap- 
plication; and  let  the  balance  be  certified  &c  Re  Radcliffe  (1856),  1 
Seton  Dec  (Eng.  ed.  1862)  89,  90. 


9.  Taxation  op  Costs  and  Payment  out  of  Funds  in  Coubt. 

(a.)   Taxation  of  costs  and  payment  to  Solicitors.     [^English  Form."] 

Refer  it  to  the  Taxing  Master  to  [or  let  the  Taxing  Master]  tax  the  costs 
of  the  plaintiff  and  the  defendants  [or  all  parties]  of  this  cause  (suit). 
{If  ordered^  as  between  solicitor  and  client)  [or  if  ordered  <zs  to  executor  or 
trustee  only,  the  costs  of  the  defendant  A.,  the  executor,  or  trustee  of  &c., 

as  between  solicitor  and  client]  ;  and  let  so  much  of  the  £ Bank  32. 

per  cent  Anns,  standing  in  the  name  of  the  Accountant-General  in  trust  in 

this  cau^e  [the  account  of  &c]  as  with  the  £ cash  in  the  Bank,  to 

the  credit  of  this  cause  [the  like  account]  will  raise  such  costs  wh^ 
taxed,  be  sold ;  And  let  out  of  the  money  to  arise  by  such  sale  and  the  said 
cash,  such  costs  be  paid  as  follows,  viz.  the  costs  of  the  plaintiffs  to  Mr* 
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,  their  solicitor,  the  costs  of  the  defendant  A.  to  Mr. y  his  solicitor, 

and  the  costs  of  defendant  B.  &c,  to  Mr. ,  and  Mr. ^  his  sofid- 

tors,  or  either  of  theou^ 


(h,)  Taxation  of  costs  o/AppUccOion  ;  payment  out  of  cask. 

Tax  the  costs  of  the  petitioner  (applicant)  and  of  (Sbc,  of  this  applies- 
tioB  [if  so  ordered^  and  relating  thereto,  and  consequent  thereon],  [^  m^ 
as  between  solicitor  and  client]  ;  and  let  such  costs,  when  taxed,  be  paid  out 

of  the  $ cash  in  the ^  to  the  credit  of  this  cause  [the  acoooat  of 

^•]  in  manner  following  &a 


10.  Decsees  by  Consent. 

(a.)  This  Court  &c,  doth  bj  consent  order  (and  decree)  &c. 

or 
And  the  plaintiff  and  defendants  A.  and  B.,  \or  all  parties]  bj  their 
counsel  consenting  to  the  following  decree  \or  order],  this  Court  doth  order 
(and  decree)  &c' 

11.  Decree  approting  Ain>  ooNFiRsnNG  certain  Acts  dokb  ho 

Matters  agreed  upon  bt  the  Parties. 

(a.)  {After  reciting  the  acts  done  and  matters  agreed  upon^  proceed) :  It  i* 
tfierefore  ordered,  adjudged,  and  decreed,  as  and  for  the  final  decree  in  thii 
cause,  that  the  said  statement  of  the  said  accounts  and  of  the  result  of  the 
said  accounts,  and  the  payments  aforesaid  to  the  said  Samuel  B.  Farsoos, 
and  the  receipts,  releases,  and  discharges  aforesaid,  of  and  by  the  aa^ 
Samuel  B.  Parsons  to  the  said  trustees,  George  Howland  Jr^  Mattbev 
Howland,  and  Edward  W.  Howland,  be,  and  the  same  hereby  are  approved, 
ratified,  and  confirmed. 

T.  M.,  J.  S.  J.  CL 

I  See  Frost  v.  Belmont,  6  Allen,  164, 165.  For  a  form  of  decree  respecting  oosti  oit 
of  the  fund,  in  a  creditor's  soft,  and  giving  special  and  discriminating  dinetiooi)  let 
Mason  v.  Codwise,  6  John  Cb.  297,  801. 

<  The  second  form  should  be  osed  where  the  order  contains  seTeral  directiooi,sDrf 
which  are  consented  to ;  in  other  cases,  the  words  "  by  consent "  should  pre&oe  tbepi^ 
ticalar  directions  consented  to.    1  Seton  Dec.  (Eng.  ed.  1862)  21 ;  2  ib.  1120. 
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12.  Reserying  Cask  for  Full  Court  (Mass.). 

(a.)  Heard  on  bill,  answer,  eyidence,  and  exhibits,  and  reserved  thereon 
for  the  consideration  [and  determination]  of  the  full  ^  Ck>urt 

Another  Form, 

(&)  Heard  on  demurrer  (to  the  bill),  and  reserved  for  the  consideration 
of  the  full  Court 


IS.  Appeal  (Mass.). 
(a.)  Heard :  bill  dismissed ;  plaintiff  appeals. 


CHAPTER    XVIII. 

General  Subjects  of  Equity. 

1.  Account. 

(a)   General  accounU^Origxnal  decree, — Injunction  continued,^ Judg^ 

ment  to  stand  cu  security. 

This  Court  doth  order  and  decree,  that  it  be  referred  to  A.  B.,  Master 
[or  one  of  the  Masters]  &c,  to  take  an  account  of  all  dealings  and  transac- 
tions between  the  plaintiff  and  the  defendant ;  for  the  better  clearing  of 
which  account  the  parties  are  to  produce  &c.,  as  the  Master  shall  direct, 
who,  in  taking  of  the  said  account,  is  to  make  unto  the  parties  all  just 
allowances,  and  what,  upon  the  balance  of  the  said  account,  shall  appear  to 
be  due,  from  either  of  the  parties  to  the  other  of  them  is  to  be  paid  by  the 
party  from  whom  to  the  party  to  whom  the  same  shall  be  reported  to  bo 

due,  within months  aAer  the  said  Master  shall  have  made  his  report, 

and  the  same  shall  have  been  confirmed  [or  as  the  said  Master  shall  direct]. 
And  it  is  further  ordered,  that  the  injunction  formerly  granted  in  this  cause, 
for  stay  of  the  defendant's  proceedings  at  law,  be  in  the  mean  time  con* 
tinued,  and  the  defendant's  judgment  is  to  stand  a  security  for  payment  of 
what,  if  anything,  shall  appear  to  be  coming  to  him  on  the  balance  of  the 

1  "Fall  Coort"  is  nniformly  the  language  of  the  General  Statntes  of  Maiisachasetts. 
Caaee  are  sometimes  resenred  for  the  "whole  Court."  Bat  it  is  beUered  that  there  is  no 
anthoritj  for  thia  in  asjr  existing  statute  of  the  Commonwealth. 
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said  acoonnt ;  and  the  Court  doth  reserve  the  oonsideratimi  of  the  oosts  of 
this  suit  and  of  all  further  directions,  until  afler  the  said  Master  shall  have 
wade  his  report,  whepi  either  side  is  to  be  at  liberty  to  apply  ^kc 


(a.)  Directum  for  aUowing  stated  account. 

And  if  in  taking  the  isaid  accounts  the  said  Master  shall  find  tluU  any 
account  has  been  settled  between  the  said  parties,  the  same  is  to  ataiid  [«r 
not  to  be  disturbed]. 


(b.)   On  biU  by  part  owner  of  a  ship^for  an  accounL 

This  cause  coming  on  &c.,  this  Court  doth  order,  that  an  account  be  takes 
of  all  dealings  and  transactions  of  the  defendant  J.  M'G.,  from  the  1st  daj 
of  October,  1838,  in  relation  to  the  ship  or  yessel  called  the  ''Jane/' in 
the  pleadings  mentioned,  and  of  all  sums  which  haye  been  received  tank 
properly  ei^pended  by  the  said  defendant  in  respect  thereof,  and  in  takii^ 
such  account,  all  just  allowances  are  to  be  made ;  and  in  case  it  shall  appear 
that  any  account  has  been  settled  between  the  parties,  [or  the  parties  inter- 
ested in  the  said  ship  in  the  plaintiff's  bill  mentioned,]  the  same  is  not  to  be 
disturbed.  And  it  is  ordered  that  the  further  consideration  of  this 
do  stand  adjourned. 


(d.)  Decree  setting  aside  stated  accounts,  and  for  general  aeeownL 

(Inter  alia.)   This  Court  doth  declare  that  the  three  stated  accountay  dated 
^bc,  ought  to  be  opened  and  set  aside,  and  doth  order  and  decree  the  wmie 
accordingly ;  an'd  it  is  hereby  referred  to  A.  B.,  Master  &c,  to  take  a  gen- 
eral account  of  all  dealings  and  transactions  between  the  plaintifia,  or  either 
of  them,  and  the  defendant ;  and  also  of  the  value  of  any  timber  4bc.;  ia 
the  taking  of  which  account,  the  Master  is  to  make  unto  all  parties  all  jM 
allowances ;  and  for  the  better  taking  of  said  account  &c.    And  it  la  or- 
dered  and  decreed,  that  what  shall  be  found  due  upon  the  balance  of  the 
said  account  from  any  of  the  parties  to  the  other,  or  others  of  tbem,  be 
(within  &c)  paid  by  the  party  or  parties  from  whom,  to  the  party  or  par^ 
ties  to  whom  the  same  shall  be  found  to  be  due ;  and  it  is  ordered  and  de- 
ereed  that  the  said  defendant  do  pay  to  the  plaintiffs  their  costs  of  ao  mock 
of  the  cause  as  relates  to  the  setting  aside  the  said  stated  accoanta  to  be 
taxed  &C.    And  the  Court  doth  reserve  the  consideration  of  the  rest  of  the 
Qosts  of  this  siut  until  after  the  said  Master  shall  have  made  Ids  report,  and 
the  said  parties  are  to  be  at  liberty  to  apply,  as  &c. 
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(e.)  Direction  for  leave  to  ewreha/tge  and  fabify. 

Bat  any  of  the  parties  are  to  be  at  liberty  to  surcharge  and  falsify  any 
of  the  items  and  charges  therein,  as  they  shall  be  advised. 

(/.)  AccaunU  to  he  candueive^  with  leave  to  ehow  errore. 

Let  the  accounts  &c^  as  between  Acj  be  (considered  as)  prima  facie 
eonclasive,  but  with  liberty  to  either  party  to  show  any  error  therein. 
English  V.  Baring,  penned  by  Vice-Ch.  Kindersley.  1  Seton  Dec  (Eng* 
ed.  1862)l  108, 109. 

(^.)  Release  to  stand  as  to  mtms  reeeivedj  and  account  stated^ — with  leave  to 

surcharge  and  falsify. 

Declare  that  the  indenture  of  release  of  the day  of shall 

stand  only  as  a  discharge  for  the  several  inms  of  money  thereby  stated  16 
be  retained  by  or  paid  to  the  several  parties  thereto  as  therein  mentioned ; 
and  declare  that  the  account  in  the  said  indenture  mentioned  to  be  stated, 
shall  stand,  with  liberty  to  the  plaintiffs  and  defendants  to  surcharge  and 
fidsify  the  same. — Directions  for  account  1  Seton  Dec  (Eng.  ed.  1862) 
108. 

(A.)  Reference  to  take  account  of  funds  in  hands  of  an  agent  of  a  foreign 
principal,  send  principal  being  the  defendant,  and  the  funds  leing 
claimed  in  equity  because  they  could  not  be  come  at  to  be  attaohed  ^* 
Agent  claifns  lien  for  his  costs  S^c, 

'  Supreme  Judicial  Court 

SuvFOtK,  ss.  March  Term,  1857. 

In  Equity. 

D.  S., Pknnttf, 

9. 

The  Columbia  Ins.  Co.  et  al.     .        .         Defendants. 

Whereas,  it  has  been  made  to  appear  to  this  Court,  by  the  answer  of  the 
•aid  defendants  or  otherwise,  that  at  the  time  of  the  service  of  the  subpoena 
and  injunction  upon  the  said  H.  E.  in  this  case,  he  held  in  his  hands  oer« 
tain  funds  and  promissory  notes  of  the  said  Columbia  Insurance  Companyi 
aa  their  agents ;  and  that  the  said  H.  E.  claims  to  have  a  lien  thereon  for  a 
balance  of  account  claimed  by  him  to  be  due  to  him  from  said  Company, 
and  also  for  the  reasonable  expenses  and  counsel  fees  to  which  he  has  been 
subjected  in  answering  to  this  and  other  suits  against  the  said  Company, 
and  other  liens :  ^ 

Court  doth  order,  that  this  cause  be  referred  to  6.  S.  H.,  Esq.,  as 
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a  Master  in  Chancery,  who,  after  due  notice  and  hearing  of  the  paitisi 

shall  report  to  this  Court  what  amount  of  funds  and  promlssoiy  notes  ff 

other  choses  in  action  belonging  to  said  Company  were  at  the  time  of  all 

subpoena  and  injunction,  and  what  now  are  in  the  hands  or  possesskiKf 

said  H.  E. ;  also  what  balance  of  account,  if  any,  was  due  said  H.  £.  fiv 

said  Company  at  the  date  of  said  service ;  what  reasonable  sum  for  cooosd 

fees  or  other  expenses  the  said  H.  E.  has  paid,  or  is  liable  to  pay  or  be  ti, 

in  answering  this  and  other  suits  now  pending  against -the  said  Compiaj; 

imd  also  any  other  claims  or  demands  which  the  said  H.  £.  majiuTev 

may  claim  to  hold  as  a  lien  upon  said  funds  or  property  of  said  CWn 

Insurance  Company  aforesaid. 

By  the  Court, 
AprU  27, 1857.  6.  C  W^  CW 

(t.)   Order  of  reference  to  Master;  account;  rests;  state  specidcirc» 

stances,  S^c. 

On  reading  the  pleadings  in  the  above  cause,  and  hearing  the  coansela 
the  respective  parties,  and  on  consideration  thereof,  it  is  ordered  that  it  i* 
referred  to  E.  W.,  Esq.,  as  a  Master  of  this  Court,  to  take  an  aooooBtrf 
the  dealings  and  transactions  of  and  between  the  said  parties  under  tta 
several  agreements  set  forth  in  the  plaintiff's  bill,  and  to  state  what,  ip* 
the  balance  of  said  accounts,  shall  appear  to  be  due  from  either  ptftjKi 
the  other. 

And  the  said  Master  is  to  make  rests  in  said  accounts,  and  state  wbe^ 
any  and  what  balances  were  due  from  either,  and  which  of  said  parties  ^ 
the  other  on  the  first  day  of  April,  A.  D.  1850,  as  well  as  at  the  periods 
which  the  plaintiff  in  his  said  bill  alleges  said  mutual  account  to  hare  iff* 
minated. 

And  said  Master  is  authorized  to  state  and  report  to  the  Goort  0f 
special  circumstances  needful  for  explaining  said  account  and  his  r^ 
thereof,  and  the  evidence  as  to  the  time  when  said  mutual  accoaDtdidte^ 
minate. 

And  for  the  better  taking  of  said  accounts  &c.,  the  parties  are  reqoff^ 
to  produce  &c.,  and  to  be  examined  before  said  Master  upon  oath,  eiotf 
upon  interrogatories  or  viva  voce,  or  by  each  of  said  modes,  as  the  *■ 
Master  may  direct. 

And  all  equities  and  further  directions  are  reserved  until  the  ooaiiQS* 
of  the  report. 

And  the  parties  are  at  liberty  to  apply  to  the  Court  as  occasion  tatj^ 
quire. 

[Foster  v.  Goddard,  U.  S.  C.  Court,  By  the  Court, 

May  T.,  1857.]  H.  W.  F,  Ob* 


J 
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(y.)   The  Kke,  with  order  to  report  facts.  —  Objections  to  draft  of  report  to 
be  deemed  waivedj  unless  made  in  a  specified  time, 

{^ter  alia,)  ^^  7.  He  ¥^11,  on  request  of  either  party  to  this  proceeding, 
report  to  the  Court  all  the  facts  upon  which  he  shall  base  his  finding,  on 
either  of  the  points  or  particulars  aforesaid."  "9.  All  objections  to  the 
draft  of  the  report  not  made  to  the  Master,  within  seven  days  after  the 
same  shall  be  ready  for  the  examination  of  the  parties,  and  notice  thereof 
given,  or  within  such  further  time  as  shall  be  allowed  by  the  Master,  shall 
be  deemed  to  be  waived."     [March  v.  Railroad,  43  N.  Hamp.  534,  535.] 


2.    EsTABLISHINa  WiLL. 

(a.)    Where  will  proved. 

This  Court  doth  declare,  that  the  will  of j  the  testator  in  the  bill 

[or  pleadings]  named,  dated  &C.,  is  [or  and  the  codicil  thereto,  dated  &c., 
are]  well  proved,  and  that  the  same  ought  to  be  established,  and  the  trusts 
thereof  performed  and  carried  into  execution ;  and  order  and  decree  the 
same  accordingly. 

(&)  Where  admitted. 

The  defendant  H.,  the  heir-at-law  of ,  the  testator  in  the  bill  [or 

pleadings]  named,  by  his  answer  [or  counsel]  admitting  the  due  execution 
of  the  testator's  will,  dated  &c  [and  of  the  codicil  thereto,  dated  &c],  this 
Court  doth  declare,  that  the  same  ought  to  be  established,  and  the  trusts 
thereof  performed  and  carried  into  execution,  and  doth  order  and  decree 
the  same  accordingly.    1  Seton  Dec  (Eng.  ed.  1862)  224. 


8.  Deyisb  Ain>  Appointment. 


(a.)  Devise  declared  good. 


Establish  will.  *^  And  declare,  that  the  devises  and  limitations  of  the 
estates  contained  in  the  said  will  are  good  and  valid  in  law."  Thellusson 
V.  Woodford,  13  Vesey,  207 ;  1  Seton  Dec  (Eng.  ed.  1862)  257. 


VOL.  III.  185 
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((.)  DeclarqiHon  thai  reed  estate  i$  charged  tpiA  dekf. 

And  the  testator  hsTing  by  his  wUl  charged  his  real  estate  whh  tbe 
parent  of  his  debts,  this  Court  doth  declare  that  soch  debts  ought  to  W 
made  good  out  of  such  estate,  as  equitable  assets.^ 

(c,)  Declaration  that  a  devise  on  a  dovJUe  cofttinffeney  failed, 

This  Court  doth  dedare,  that  the  testator^s  daughter  S.,  having  died  is 
his  lifetime,  under  21  years  of  age,  bat  married,  the  devise  over  of  the  two 
messuages  &c  to  the  defendant  £.,  her  heirs  and  assigns,  in  the  event  of 
the  death  of  the  said  S.  under  21  and  unmarried,  did  not  take  effect,  aad 
the  said  two  messuages  descended  to  the  defendant  I.,  the  testatoi's  heir^it- 
law,  and  that  the  same  are  bj  the  said  will  charged  with  the  testatoi's  debts 
and  funeral  expenses.    1  Seton  Dec.  (£ng.  ed.  1862)  257,  25S. 

(d)  Appointments  hy  deed  and  vriU  held  valid. 

The  Court  doth  **  declare,  that  the  pn^>ert7  described  and  comprised  ii 
the  indenture  of  the  1st  of  September,  A.  D.  1843,  in  the  pleadingi  n 
tioned,  became  snbject  to  the  trusts  therein  expressed  ooncenung  the 
respectivelj,  and  that  the  deed  poll  <^  the  22d  September,  A.  IX  1841,0 
iicc^  operated  as  an  effectual  appointment  of  the  property  thereby  ezpreand 
to  be  appointed,  and  that  it  was  not  revoked  by  the  will  (^  M^  in  Ac,  M 
that  such  will  was  a  good  execution  <^  the  power  <^  revocation  and  ap- 
pointment reserved  by  the  indenture  of  the  1st  of  September,  A  D.  1S4S» 
and  that  the  same  is  an  e^ectual  appointment  of  all  such  parts  of  tke 
property  described  and  comprised  in  tbe  indentore  of  the  1st  of  Septenber, 
A.  D.  1843,  as  were  not  ai^[>ointed  by  the  deed  poll  of  the  22d  SepteedM; 
1843 ;  And  let  the  trusts  of  the  said  will  and  of  the  deed  poll  of  tbe  ttl 
September,  A.  D.  1843,  so  fer  as  the  same  operated  reapectivdy  by  vsj  ^ 
appointment  of  any  property  comprised  in  the  indenture  of  the  1st  day  a 
September,  1843,  be  performed  and  carried  into  execution.'*  DirectioBS  lo 
execute  the  trusts,  pay  costs,  and  distribute  estate  Buckell  v.  BIodUmw 
5  Hare,  131 ;  1  Seton  Dec  (Eng.  ed.  1862)  259. 

(«.)  Forfeiture  declared 

And  the  defendant  A*9  by  her  counsel,  admitting  tlviit  she  never  bs>  ^ 
sided,  and  does  not  intend  to  reside,  in  the  mansion-boos^  situate  dec,  ^ 

^  For  firm  of  a  dearm  in  a  creditor's  suit  daimiDg  on  a  bond,  to  enforce  a  trart  i^^ 
ezecaton  to  whom  the  real  estate  was  devised  to  be  sold  for  tbe  paynent  of  di^ 
See  Berg  v,  Badcliffe,  6  John.  Ch.  302,  31 1. 


J 


APPENDIX.  2211 

Court  doth  declare,  that  according  to  the  tme  construction  of  the  will  of 
G.,  the  testator  in  Scc^  the  said  defendant  has  forfeited  the  estate  for  life 
^ven  to  her  hj  the  sud  testator^s  will ;  and  (by  consent  of  the  plaintiff  bj 
his  coansel)  doth  declare  that  such  forfeiture  takes  place  from  this  day. 
Dunne  r.  Dunne,  3  S.  &  G.  22 ;  1  Seton  Dec  (£ng.  ed.  1862)  262. 


4  DomciLB  AND  Lsx  Loci. 

Aquiiy  a$  iopenans  mUitkdf  wndtr  a  gift  to  hrin^  2y  the  law  of  France. 

• 

And  it  is  ordered  [or  further  ordered]  that  the  said  Master  do  inquire, 
who  by  the  laws  of  France  were  the  persons  interested  and  described  in 
the  will  of  R.,  in  the  pleadings  mentioned,  as  his  paternal  and  maternal 
heirs,  entitled  to  share  in  the  succession,  living  at  his  decease,  and  whether 
such  persons  are  Hying  or  dead,  and  if  any  of  them  have  died,  who  are  or 
is  entitled  to  their  or  his  personal  proper^. 


5.  Directions  to  Executob  to  Pat  Mobtoaob  out  of  Gekebai. 

Assets;  Costs. 

SuTFOLK,  ss.  Supreme  Judicial  Court, 

In  Equity. 

W.  T.  A^  Executor,  v.  S.  B.  and  others. 

And  now  after  a  full  hearing  and  consideration  it  is  ordered,  adjudged, 
and  decreed  that  the  said  W.  T.  A«,  executor  of  the  will  of  T.  W.,  take 
oat  of  the  general  assets  of  the  estate  of  said  T.  W.,  in  his  hands  as  such 
executor,  a  sum  sufficient  to  pay  the  debt  with  interest  thereon,  which  is 
secured  by  mortgage  on  the  estate  in  D.  street  named  in  the  will,  and  there- 
in specifically  devised  in  trust;  and  a  further  sum  sufficient  to  pay  the  costs 
of  this  suit  taxed  as  between  solicitor  and  client,  to  wit,  the  sum  of  two 
hundred  and  twenty  dollars  for  the  costs  of  the  said  executor,  the  sum  of 
three  hundred  and  eight  dollars  and  seventy-five  cents  for  the  costs  of  the 
several  respondents,  S.  B.  and  J.'  G.  B.,  and  the  sum  of  three  hundred  and 
ten  dollars  for  the  costs  of  the  residuary  legatees ;  and  that  no  part  of  the 
said  mortgage  debt,  intei-est,  or  costs  be  paid  out  of  the  real  or  personal 
estate  specifically  devised  by  said  will  to  the  said  W.  T.  A.  in  trust  for  the 
benefit  of  the  said  S.  B.  and  J.  G.  B. 

By  the  Court 

December  27, 1862.  G.  C  W.,  Ckrl. 

[Andrews  v.  Bishop,  5  Allen,  490.] 
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6.  Construction  of  Will,  Directions  to  execct& 

This  case  came  on  to  be  heard,  and  was  argued  by  counsel,  and  tbe 
Coort  having  considered  the  same  do  find  and  declare  that  the6aid£.J> 
is  entitled  to  the  household  furniture  and  wearing  apparel  of  the  testitor, 
and  all  his  other  chattels  of  personal  use,  as  her  own  absolute  propertf ; 
that  she  is  entitled  to  the  income,  during  her  widowhood,  of  all  the  rest  of 
the  personal  estate,  and  that  the  executor  is  a  trufitee  by  implication  to  bold 
the  principal,  so  long  as  the  income  is  payable  to  her. 

That  she  is  also  entitled  to  the  possession  and  use  of  the  real  estate  do^ 
ing  her  widowhood.  That  the  principal  of  the  personal  estate,  of  iM 
the  widow  is  entitled  to  the  income,  is  intestate  estate,  the  right  to  which, 
at  the  death  of  the  testator,  vested  in  the  persons  entitled  under  the  statute 
of  distributions ;  that  of  this,  if  there  were  no  children,  one  half  vested  ia 
the  widow  and  her  interest  in  the  income  of  her  share  merged  in  ber  vested 
remainder,  and  it  may  be  paid  to  her  by  the  executor  when  his  aocooat  ii 
settled,  and  an  order  of  distribution  obtained  in  the  Probate  Court. 

a  C.  W.,  OW. 

Feb.  12, 1862. 

7.  Decree  settling  the  Basis. and  Amount  op  the  Prwcipai. 

Residuary  Fund  of  an  Estate  ;  fixing  the  Time  week  thi 

Income  of  those  entitled  shall  begin  to  accruib;  Costs 

AND  Charges  for  an  Amount  agreed,  out  of  the  PbdtcipiI' 

Fund. 

Supreme  Judicial  Court 

Suffolk,  ss.  October  Term,  1861. 

A.  M.  K.  et  aL 

v. 

W.  B.  et  al. 

In  Equity. 

And  now,  after  full  hearing  had  of  the  parties  in  the  above-entitlfid 
cause,  upon  the  bill,  supplemental  bill,  and  answers,  and  upon  due  coD0de^ 
ation  thereof,  it  is  ordered,  adjudged,  and  decreed  by  the  Court,  as  foUo«s: 

That  the  sums  received  by  the  defendants  B.  and  G.,  executors  and  tnis- 
tees,  as  the  profits  accruing  by  virtue  of  the  interest  of  D.  M.  K.  and  te 
legal  representatives  in  the  special  copartnership  of  H.,  B.,  <&  T.,  sod  tv 
sums  received  by  said  defendants  as  profits  upon  leases,  as  set  forth  in  their 
supplemental  answer,  amounting  in  all  to  one  hundred  and  fourteen  ibov* 
sand  three  hundred  and  seven  dollars  and  two  cents  ($1 14,307.02),  tf* 
not,  and  shall  not  be  accounted  for  or  paid  over  by  them  as  income  of  tne 
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residue  of  the  estate  of  siud  D.  M.  K^  under  his  will ;  but  that  the  said 
sum,  together  with  the  sum  of  fifty  thousand  dollars,  received  bj  said  exec- 
utors as  the  capital  stock  contributed  by  the  said  D.  M.  K.  to  said  copart- 
nership, are,  and  shall  be  treated  and  accounted  for  as  a  part  of  the  principal- 
fond  of  the  residue  of  said  estate. 

And  it  is  forther  ordered,  aci^udged,  and  decreed,  that  the  plaintiff,  and 
the  parties  entitled  under  said  will  to  the  income  of  said  residue,  shall  be 
allowed  income  upon  and  out  of  said  fund,  from  the  date  of  the  death  of  said 
D.  M.  K.,  vis.  February  22d,  1860 ;  that  for  the  purpose  of  determining 
the  amount  of  said  income,  the  said  residuary  fund  shall  be  taken  and  yalued 
as  formed  at  that  date ;  that  each  and  every  sum  received  by  said  B. 
and  6.,  as  aforesaid,  whether  as  profits  or  capital,  shall  be  valued  by 
computing  and  ascertaining  what  sum,  at  interest  at  six  per  cent  per  an- 
num, with  annual  rests,  from  February  22d,  1860,  would  amount  to  the 
sum  actually  received  at  the  time  when  it  was  received ;  that  the  amount 
of  such  valuation  shall  be  deemed  and  accounted  for  as  part  of  the  princi- 
pal residuary  fund,  and  the  amount  of  interest  thereon,  from  February 
22d,  1860,  up  to  the  date  of  the  receipt  of  such  sum  by  the  defendants, 
computed  as  above,  shall  be  deemed  accounted  for,  and  paid  over  as  in- 
come to  the  parties  severally  entitled  to  the  income  of  said  residue  under 
said  wilL  And  that  from  and  ailer  the  dates  of  the  said  several  payments 
to  said  defendants,  the  income  thereof  actually  realised  by  the  defendants, 
from  the  investment  of  said  sums,  valued  as  above  ordered,  shall  be  ac- 
counted for  and  paid  over  as  income  to  the  several  parties  entitled  thereto 
under  said  wilL 

And  it  being  agreed  by  the  counsel  in  said  cause  that  the  several  sums 
received,  as  aforesaid,  by  the  defendants,  and  the  dates  at  which  the  same 
were  received,  and  the  valuation  thereof  made  up,  as  aforesaid,  as  of  Feb- 
ruary 22d,  1860,  are  as  follows,  viz. : 


SoDM  RaoeiTed. 

Valued  as  oT  lib.  2ad,  IMO 

1860. 

August  18, 

$21,090.48 

$20,489.22 

1861. 

February  15, 

18,688.76 

17,650.83 

1861. 

December  81, 

24,864.85 

22,308.51 

1862. 

April  26, 

29,447.64 

25,931.51 

1862. 

September  10, 

70,807.02 

60,495.00 

$164,807.02 

$146,874.57 

Now,  it  is  further  ordered,  adjudged,  and  decreed,  that  the  whole  amount 
to  be  treated  and  accounted  for  by  said  B.  and  6.,  as  the  principal  resid- 
aary  fund,  out  of  their  receipts  from  the  capital  and  profits  of  said  copart- 
nership, and  the  profits  on  said  leases,  is  the  said  sum  of  one  hundred 
and  forty-six  thousand  eight  hundred  seventy-four  ^^  dollars  ($146,- 
874.d7) ;  and  that  the  whole  amount  to  be  paid  over  or  accounted  for  by 

185* 
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them,  as  income  out  of  their  said  receipts,  is  the  sum  of  seventeen  tbon- 

sand  four  hundred  thirty-two  ■fj';^  dollars  ($  17,432.45)  ;  and  that  sod 

amounts  be  severally  accounted  for  or  paid  over,  as  aforesaid,  and  that  (ke 

Income  actually  realized  by  said  B.  and  G.,  upon  said  several  sums,  amoont- 

ing  to  $  146,874.57,  from  and  after  the  receipt  and  investment  thereof  bj 

them,  be  accounted  for  by  them  as  income  of  said  residuary  estate. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  costs  and 

charges  of  this  suit^  including  the  fees  of  counsel  of  the  several  parties 

thereto,  amounting  in  all,  as  agreed  by  counsel  in  the  cause,  to  two  thoo- 

sand  two  hundred  and  twenty  -/^^^  dollars,  be  paid  by  said  B.  and  G. 

out  of  the  principal  fund  of  said  residuary  estate  in  their  hands,  aod  be 

chained  to  said  estate. 

By  the  Court, 

G.  C.  W.,  CiWt 
November  29th,  1862. 

[Kinmonth  v.  Brigham,  5  Allen,  270.] 


8.  Decree  declaring  the  Rights  op  Parties  under  a  Will  akd 
Order  of  Reference;  further  Consideration  heseb^ed 

UNTIL  &c. 

Bristol,  ss.  Supreme  Judicial  Court 

G.  H.  Jr.,  et  aL,  in  Equity,  v,  E.  W.  H.  et  aL 

This  cause  came  on  to  be  heard  at  the  Term  of  this  Court  held  at  T, 
within  the  county  of  B.,  and  for  the  counties  of  B.,  P.,  B.,  and  D.  Coontj} 
in  the  year  1858,  upon  the  bill  and  answers  of  those  of  the  defendants 
who  were  of  full  age,  and  upon  the  bill  and  answers  by  guardian  ad  Utt^ 
and  the  Master's  report  as  to  those  of  the  defendants  who  were  minon, 
and  was  argued  by  counsel  and  was  continued  for  advisement.  And  aAef 
due  consideration  this  Court  is  of  the  opinion,  and  doth  accordingly  declare* 
that  each  and  every  grandchild,  if  any,  of  the  testator,  G.  H.,  who  was  or 
shall  be  bom  after  the  16th  day  of  March,  in  the  year  1857,  the  time  ^ 
the  filing  of  the  bill,  is  not  and  will  not  be  entitled  to  the  legacy  of  fi^ 
thousand  dollars  provided  in  and  by  the  will  of  the  said  testator  for  (^ 
and  every  of  his  grandchildren,  but  is  excluded  utterly  therefrom. 

And  it  is  further  declared,  that  the  defendant,  S.  B.  P.,  as  the  sdoioi^ 
trator  and  next  of  kin  of  his  minor  son,  J.  B.  P.,  deceased,  is  entitled  to 
have  and  recover  the  said  legacy  of  five  thousand  dollars  provided  in  aw 
by  the  will  of  the  testator  for  the  said  J.  B.  P.,  deceased,  and  that  the  ^ 
S.  B.  P.  as  such  administrator  and  next  of  kin  and  heir,  is  entitled  to  hare 
and  recover  one  fourth  part  of  the  one  seventh  part  of  all  the  rest,  residue 
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and  remainder  of  the  property  or  estate  of  the  testator  which  was  devised 
and  bequeathed  to  G.  H.,  Jr.,  M.  H.,  and  E.  W.  H.,  and  the  survivors  and 
survivor  of  them  and  their  successors  in  trust  among  other  things,  to  pay 
the  income  thereof  or  convey  the  principal  to  the  children  of  the  testator's 
deceased  daughter,  S.  H.  P.,  the  late  wife  of  the  said  S.  B.  P.,  and  mother 
of  the  said  minor  child  J.  B.  P.,  deceased. 

And  it  is  farther  declared,  that  the  minor  defendants,  S.  P.,  S.  H.  P., 
and  G.  H.  P.,  took  their  respective  legacies  of  $  5,000  each,  and  upon  the 
death  of  their  mother,  each  of  them  an  equitable  vested  interest  in  the  one 
fourth  part  respectively  of  the  aforesaid  one  seventh  part  of  all  the  rest, 
residue,  and  remainder  of  the  property  or  estate  of  the  testator  (which  was 
devised  and  bequeathed  in  trust  as  aforesaid  to  said  G.  H.,  Jr.,  M.  H.,  and 
E.  W.  H.),  subject  to  the  power  of  said  trustees  as  to  the  payment  of  the 
income  and  the  conveyance  of  the  principal  as  set  forth  in  said  will. 

And  thereupon  it  is  ordered  that  it  be  referred  to ^  Esq.,  of , 

appointed  a  special  Master  in  Chancery  by  the  Court  for  the  purposes  of 
this  order,  in  case  the  parties  cannot  agree  about  the  same,  to  state  the  ac- 
count of  the  said  legacy  of  $  5,000,  bequeathed  to  the  said  J.  B.  P.,  and  of 
the  siud  one  quarter  of  the  one  seventh  part  of  said  rest,  residue,  and 
remainder  of  the  property  or  estate  of  the  testator  to  which  the  defendant, 
S.  B.  P.,  is  entitled  as  the  administrator  next  of  kin  and  heir  at  law  of  the 
said  minor  J.  B.  P.,  deceased,  and  to  pass  upon  any  other  matter  which 
may  properly  come  before  him,  the  said  Master  as  a  Master  in  Chancery, 
preparatory  to  entering  a  final  decree,  said  Master's  report  to  be  made  and 
filed  in  the  Clerk's  office  at  T.  as  soon  as  may  be. 

And  it  is  further  ordered  that  all  other  matters  be  reserved  until  the 
coming  in  of  the  agreement  of  the  parties  or  the  Master's  report 

Clvrk. 


9.  Decree  dibecting  ak  Administrator  de  bonis  non  how  to 

APPROPRIATE     the     RESIDUE    OF    AN    ESTATE    IN    PaTHBNT     OF 

Legacies. 

Bristol,  ss.  Supreme  Judicial  Court 

C  W.  S.,  Ex'or,  in  Equity,  v.  H.  B.  S.  and  others. 

At  Chambers,  in  Boston,  March  4th,  1863. 

And  now  the  said  C.  W.  S.  having  resigned  and  been  removed  from  the 
office  of  executor,  and  J.  W.  having  been  appointed  administrator  de  bonu 
ncn  of  the  estate  of  said  D.  S.,  with  the  will  annexed,  and  the  said  J.  W., 
adminintrator,  having  voluntarily  come  in  and  made  himself  the  party  pkin- 
tiff  to  said  bill,  m  the  place  of  said  C.  W.  S.y  executor ; 
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It  is  Ordered  and  Decreed,  that  said  administrator  de  bonii  lum  with  the 
will  annexed,  af^  making  provision  for  the  payment  of  the  legacies  dmb- 
tioned  in  the  first  nine  clauses  of  the  said  last  will  and  testament  of  B> 
S.,  appropriate  the  residue  of  the  estate  to  the  payment  of  the  kgacies 
mentioned  in  the  tenth  clause  of-  said  will  in  manner  following,  tii^  ^ 
out  of  said  residue  he  pay  the  notes  mentioned  in  said  clause,  as  speok 
legacies  chargeable  upon  said  residue ;  and  that  he  pay  the  balanoe  of  oil 
residue  in  equal  shares  to  the  persons  therein  mentioned  as  legatees  of  tbe 
same  in  equal  proportions. 

The  costs  and  expenses  of  this  suit  to  be  allowed  by  the  Goort  and  fol 

out  of  the  funds  in  the  hands  of  the  administrator  de  &mtf  lumwithtiK 

win  annexed. 

G.  T.  B., 

Ch.  Jui.  Si^.  M.  Q0I 


10.   DeGBEK   supplemental   to  THB  above,  A8  to  COSTSi' 

Bristol,  80.  Supreme  Judicial  Court 

Charles  W.  S.,  Ex'or,  in  Equity,  v.  H.  K  S.  &  others. 

At  Chambers,  in  Boston,  March  13tli,  186S. 
And  now  it  is  ordered  and  decreed,  by  way  of  supplement  to  the  deoce 
passed  at  Chambers  on  the  4th  day  of  March,  1863,  that  the  defendaBtii 
H.  B.  S.,  F.  0.  S.,  6.  E.  S.,  and  C.  E.  S.,  be  allowed  and  paid  oat  of  tfae 
estate  of  the  said  D.  S.,  the  testator,  by  the  said  J.  W.,  the  administnftv 
de  bonis  nan,  their  costs  as  between  solicitor  and  client,  the  sum  of  tbitt 
hundred  and  fifty  dollars ;  two  hundred  dollars  of  which  to  be  paid  to  tkar 
counsel,  I.  F.  R.,  Esquire,  and  one  hundred  and  fifty  dollars  of  whiefa  tote 
paid  to  their  solicitors,  Messrs.  H.  &  G.  E.  W. ;  that  the  defendants,  ocker 
than  those  above-named,  and  other  than  said  J.  W.,  the  admintstittQr  A 
bonis  non,  be  allowed  out  of  the  estate  of  said  testator  by  the  admuu'tit' 
tor  de  bonis  nan,  their  costs  as  between  solicitor  and  client,  amonntii^  to^ 
snm  of  one  hundred  and  twenty  dollars,  for  counsel  fees  and  dtsbunenKiIi 
to  the  Clerk  of  Court,  and  for  services  of  the  subpoenas,  to  be  paid  to  CI* 
R.,  Esq.,  their  counsel ;  and  that  the  said  J.  W.,  the  administrator  di  ^ 
nan,  be  allowed  out  of  the  estate  of  the  testator,  his  costs  and  expeostf « 
this  suit,  to  wit :  the  sum  of  one  hundred  dollars  paid  to  E.  A.,  his  txuvn^ 

and  solicitor. 

G.  T.  B., 

Ch.  Jus.  &q>.  ML  a^ 
By  the  Court. 

1  In  reference  to  the  anthoritj  for  this  proceeding,  see  ante,  YoL  H  p.  IM  ^ 
note  4. 


APPENDIX.  2217 

11.  Decbee  declabino  void  cebtain  Testahentabt  Fapebs,  not 

BEING  executed   ACOOBDINO   TO   THE   LaW  OF  THE  TeSTATOB'S 

Domicile  at  his  Decease;  obdebino  the  Pebson  holding 
Fbopebtt  of  Deceased  fob  disposition  accobding  to  said 
Testahentabt  Papebs  to  pat  oyeb  to  the  Aduinistbatob 
OF  Deceased. 

^  That  the  said  Sir  J.  C,  in  the  bill  mentioned,  at  the  time  of  the  writing, 
And  executing  the  letters  mentioned  in  the  said  bill,  and  also  at  the  time  of 
his  death,  was  domiciled  in  the  Province  of  New  Brunswick,  and  that  the 
letters  aforesaid  purport  to  be,  and  are,  Testamentary  Papers ;  and  that  the 
legal  validitj  and  interpretation  thereof  are  to  be  governed  and  adjudged 
by  the  laws  of  said  Province ;  and  that  the  same  not  being  executed  so  as 
to  be  binding  as  a  Will  and  Testament  by  the  laws  of  the  said  Province, 
they  are  to  be  deemed  to  all  intents  and  purposes  as  Testamentary  Papers, 
a  mere  nullity,  and  of  no  effect,  and  that  the  said  Sir  J.  C.  is,  therefore,  to 
be  deemed  to  have  died  intestate  ;  and  that  the  said  T.  C.  G.,  having  been 
duly  appointed  administrator  of  the  goods  and  effects  of  the  said  Sir  J.  C, 
is  entitled  to  have  and  hold  as  such,  the  assets  of  the  said  Sir  J.  C,  now  in 
the  hands  of  the  said  W.  A.,  as  in  his  answer  is  stated  and  admitted.  And 
it  is  thereupon  ordered  and  decreed  by  the  Court,  that  the  said  W.  A.  do 
forthwith  pay  over  the  same  to  the  said  T.  C.  6.,  as  administrator,  deduct- 
ing therefrom  the  amount  which  shall  be  awarded  to  him  as  costs  in  this 
cause  by  the  Court,  as  hereinafter  stated.  And  the  Court  do  further  order 
and  decree,  that  the  said  W.  A.  be  allowed  his  reasonable  costs,  as  between 
client  and  solicitor,  in  this  cause,  to  be  settled,  in  case  of  difference  between 
the  parties,  by  a  Master  of  the  Court.  And  that  the  defendants,  Jacob  A. 
H.  and  Julia  A.  H.,  his  wife,  do  neither  receive  nor  pay  any  costs ;  and 
that  the  costs  of  said  T.  C.  6.,  in  the  cause,  be  a  charge  upon  the  assets  to 
be  received  in  pursuance  of  this  decree."  [Grattan  v.  Appleton,  U.  S. 
Circuit  Ct  3  Story  a  a  767.] 


12.  Execution  of  Powbb  made  good. 

(a.)  Defect  of  execution  of  appointment  by  will  iuppUed. 

The  Court  doth  declare,  that  the  will  of  M.  L.,  widow,  deceased,  in  the 
pleadings  ^c,  is,  notwithstanding  the  defect  in  the  execution  thereof,  a 
valid  execution  of  the  power  of  appointment  given  her  by  the  will  of  J.  L.» 
the  testator  in  the  pleadings  &c.,  and  that  under  such  will  of  the  said  M.  L., 
her  daughters,  the  defendants,  M.  B.  &c.,  are  entitled  absolutely  to  the  dec., 
and  cash  carried  over  in  trust  in  and  to  the  credit  of  the  cause  L.  v.  L.,  to 
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^The  disputed  appointment  accounts  of  the  said  defendants  lespeedTelj'ii 
in  the  pleadings  mentioned,  subject  to  the  payment  thereout  of  the  eorii 
of  all  parties  of  this  suit  jtiro  raJUi.  Tax  all  parties'  costs  of  8uit,S8  betv» 
solicitor  and  client  Liberty  to  apply.  Lucena  v.  Bamewall,  5  BesT.  249; 
1  Seton  Dec.  (Eng,  ed.  1862)  287. 

(&.)  iiquiry  cu  to  exercise  of  power  to  appoint 

And  it  is  ordered  [or  further  ordered39  that  the  said  Master  do  inqoi^ 
whether  the  testatrix  executed  any  deed  or  deeds  other  than  those  ocft- 
tioned  in  the  pleadings,  which  operates  or  operate  as  an  appointment  cf  ^ 
r^al  estate,  or  of  any,  and  what  part  thereof,  pursuant  to  the  power  ooDtuoei 
in  the  indenture  dated  &c.,  and  if  so,  what  is  the  nature  and  etfect  theicK 
1'  Seton  Dec  (Eng.  ed.  1862)  287. 


13.  Charitable  Gifts.  —  Original  Decree. 

(a.)   Win  esicMishedf  —  except  as  to  legacies  pard^  faSing* 

The  Court  doth  declare  that  the  will  ought  to  be  established  dc,  eiee^ 
ai^  to  so  much  of  the  charity  legacies  thereby  bequeathed  as  are  direcw 
to  be  paid  out  of  the  money  to  arise  by  sale  of  the  testatoi's  retl  fm 
leasehold  estates,  or  to  come  out  of  any  mortgages  or  chattels  real  beki^ 
ing  to  the  testator,  and  decree  the  same  accordingly ;  and  as  to  so  mockv 
the  said  charity  legacies  as  is  directed  to  be  paid  out  of  the  mooej  to  smt 
by  sale  of  the  said  freehold  and  leasehold  estates,  the  Court  doth  deds< 
that  the  same  is  void,  as  being  contrary  to  the  statute'  passed  in  the  B>is 
year'  of  the  reign  of  his  late  Mfiyesty  King  George  IL,  entitled,  "^ 
Act  to  restrain  the  disposition  of  lands,  whereby  the'  same  became  naaiS' 
able."    1  Seton,  Dec  (Eng.  ed.  1862)  329; 


(5.)   WiU  estaUishedy  —  except  as  to  chartijf  devise. 

Establish  will.  ^  Except  as  to  the  devise  of  the  testator^s  real  estils, » 
th^  event  in  the  said  will  mentioncid,  to  the  use  of  &c,  in  cfaaritj,  and  ^ 
clare  that  such  devise  is  void  by  the  statute  Ac/' 
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(c.)   GifU  iff  deed  and  mU  in  chanty  dedared  void. 

The  Coart  doth  dedare,  that  the  charitable  gifts  contained  in  the  inden- 
ture of  &c^  and  the  will  of  the  same  date  of  C^  the  testator  in  ^^  so  far 
as  such  gifts  are  payable  oat  of  his  real  estate  or  personal  estate  savoring 
of  realty  (which  has  arisen  from  or  is  connected  with  land)  are  nnll  and 
void  bj  the  statute  &c  1  Seton  Dec  (Eng.  ed.  1862)  980. 

(dL)  Inquiriee  at  to  ehariiiet  and  their  treaturen. 

And  it  is  ordered  [or  farther  ordered]  that  the  said  Master  do  inquire 
what  are  the  several  charitable  institutions  intended  in  the  residuary  be- 
quests contained  in  the  will  of  the  testatrix;  and  who  are  the  present 
treasurers  of  such  charitable  institutions  respectively ;  and  in  case  there 
shall  be  no  such  treasurer,  then  who  are  the  trustees  or  managers  thereof 
respectively. 

(e.)  Inquiriet  ae  to  ehariiiet  and  landt  in  mortmain. 

And  it  is  further  ordered  that  the  said  Master  do  inquire,  whether  there 
were  or  was  at  the  testator's  decease,  any  and  what  ragged  schools  or 
ragged  school  established,  and  in  operation  at  8.,  in  the  county  of  6.,  and 
whether  any  and  which  of  them  are  or  is  still  in  operation,  and  if  so,  what 
are  or  is  the  nature  and  oonstitution  of  such  charities  respectively ;  and 
that  said  Master  do  also  inquire,  whether  there  was,  at  the  testator's  de- 
cease, any  and  what  land  belonging  to  or  vested  in  the  college  in  his  will 
named,  called  Morden  College,  Blackheath,  sufficient  and  available  for  the 
INirpose  of  a  library  being  built  thereon,  such  inquiries  to  be  without  preju- 
dice to  any  question  as  to  the  validi^  or  effect  of  any  bequest  contained  in 
the  testator's  will  and  codidls,  or  any  of  diem.  1  Seton  Dec  (Eng.  ed. 
1868)  838. 

14.  AjDMINISTSRINa  ChABITT.  —  OBIOnClX   DSCBBB. 

(a.)  Decree  for  tcheme  for  regulating  charity;  new  trutteet;  inquiry  at 

to  value^  income^  and  letting  property  ;  rente. 

1.  Let  a  scheme  for  the  future  regulation  and  managem^  (administm- 
tion)  of  the  chari^  in  the  pleadings  mentioned,  and  the  application  of  the 
present  and  fature  income  thereof  be  settled  by  &c ;  2.  And  let  new  trus- 
tees be  appointed  for  the  management  (administration)  of  the  said  charity, 
and  of  the  estates  (funds)  and  property  thereof;  and  let  provision  be  made 
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in  the  said  scheme  for  the  future,  appointment  of  trustees ;  and  let  the  tt- 
lowing  inquiries  and  account  be  taken  and  made,  that  is  to  saj:  3.  iie* 
quiry  of  what  the  property  of  the  sidd  charity  consists,  and  where  the  an 
is  situate,  and  what  is  the  income  and  annual  value  thereof,  and  bov,iii 
by  whom,  and  under  and  upon  what  terms,  rents,  and  condidoos  tbc  afi 
and  every  part  thereof  is  let,  and  is  now  held ;  4.  An  accoontof  theies 
and  profits  of  the  charity  estates  received  by  the  defendants  or  by  any  otte 

person  &c ;  and  of  the  application  thereof  from  the day  of — -r^ 

date  of  the  filing  the  information  in  this  cause.  Adjourn  &c  Att'y-GsL 
V.  Ilchester,  1  Seton  Dec.  (Eng.  ed.  1862)  342,  343. 

(ft.)  Directions  for  scheme  — for  regukaing  charity. 

Let  a  scheme  for  the  (future)  regulation  and  management  (admioi^ 
tion)  of  the  charity  in  the  pleadings  (petition)  mentioned  [and  of  the  ei- 
tates  (funds)  and  property  thereof,  or  and  for  the  application  of  the  iscoff 
and  the  selection  of  fit  objects  thereof,  or  and  for  filling  up  any  nen^* 
the  number  of  the  trustees]  be  settled  by  &c  1  Seton  Dec.  (Eng*  ^ 
1862)  343. 


15.   ADHINIBTERINa   ChARITT. F(7RTH£R  ObDEB. 

(a.)   Order  adopting  new  scheme  fled. 

Let  the  scheme  dated  &c.,  which  has  been  approved  (and  agned)!?^ 
&c.,  and  filed  in  the  &c,  of  this  Court,  be  the  scheme  for  the  (falnre)  Rp" 
lation  and  management  (administration)  of  the  charity  in  &c.)  meDtiuM^ 
and  the  estates  (funds  or  property),  and  for  the  application  of  the  mfl* 
(selection  of  the  objects)  thereof  \if  required,  and  let  the  scTcral  pes* 
in  the  said  scheme  named  be  appointed  trustees  of  the  said  cbtfi?} 
Directions  to  tax  and  pay  costs  and  expenses.  1  Seton  D6c(&%''^ 
1862)  347. 

(h.)  The  like.  —  Another  form. 

Let  the  scheme  dated  &c.,  for  the  (future)  regulation  and  manag^ 
&c.,  of  the  charity  in  question  (and  of  the  estates,  funds,  and  pnp^ 
thereof),  which  has  been  approved  by  the  Court,  and  filed  in  the&c,»** 
Court,  be  carried  into  effect.     1  Seton  Dec.  (Eng.  ed.  1862)  347. 
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(tf»)  Extract  from  geheme  eorutituting  a  charity  as  to  appointment  of 

tnutees  S^e, 

1.  The  fall  number  of  the  trustees  of  the  cbaritj  shall  be  12,  and  A.  6., 
of  &c.,  and  &c.,  shall  be  the  first  trustees ;  2.  It  shall  be  lawful  for  any 
trustee  to  resign  his  office  bj  a  notice  in  writing,  given  to  the  clerk  of  the 
charity,  to  be  appointed  as  hereinafter  mentioned,  and  independently  of 
death  or  resignation,  the  office  of  any  trustee  who  shall  become  incapable 
to  act,  or  shall  wholly  cease  to  act,  for  the  period  of  two  years,  or  shall  be- 
come bankrupt,  or  take  the  benefit  of  any  act  for  the  relief  of  insolvent 
debtors,  or,  except  as  to  any  of  the  above-named  persons  now  residing  at  a 
greater  distance,  shall  cease  to  reside  within  the  county  of  W.,  shall  ipso 
facto  become  vacant  3.  Whenever  the  number  of  trustees  shall  be  re- 
duced to  or  below  five,  the  surviving  or  continuing  trustees  shall  apply  in 
chambers  to  the  Judge  of  the  Court  of  Chancery,  to  whose  Court  these 
causes  may  be  attached  for  the  appointment  of  new  trustees,  and  so  many 
new  trustees  shall  be  appointed  by  such  Judge  as  may  be  necessary  to 
make  up  the  original  number  of  12  trustees,  and  directions  shall  thereupon 
be  given  for  vesting  the  property  of  the  charity,  other  than  Government 
stock  (in  the  whole  body  of  trustees  as  newly  constituted  by  virtue  of  such 
appointment).    1  Seton  Dec  (Eng.  ed.  1862)  848. 

(d)  Apportionment  of  costs. 

And  let  the  costs  of  this  application  and  consequent  thereon  be  appor- 
tioned ratably  among  the  said  several  charities,  according  to  the  annual  in- 
come thereof  respectively ;  and  let  the  amounts  apportioned  in  respect  of 
such  costs  be  paid  out  of-  any  funds  in  hand  belonging  to  the  said  several 
charities,  or  out  of  the  annual  income  thereof  respectively.  1  Seton  Dec 
(Eng.  ed.  1862)  350. 

(e.)  Rdaiof^s  extra  costs  of  suit  out  of  chariiy  funds. 

Let  the  defendants,  the  Coopers'  Company,  reimburse  to  the  petitioners, 
the  relators,  out  of  the  charity  funds,  the  costs  and  expenses  incurred  by 
the  petitioners  in  this  cause,  over  and  beyond  the  costs  which  have  been 
paid  by  the  defendants,  the  Coopers'  Company,  as  between  party  and  party ; 
and  let  the  Taxing  Master  inquire  whether  any  costs  and  expenses  have 
been  properly  incurred  by  the  petitioners,  other  than  the  costs  of  this 
cause,  relating  to  the  matters  in  question,  and  tax  and  certify  the  same  re- 
spectively ;  and  let  the  defendants,  the  Coopers'  Company,  pay  the  amount 
(if  any)  that  the  Taxing  Master  shall  certify  to  have  been  so  properly  in- 
curred, out  of  the  said  charity  funds.     1  Seton  Dec.  350. 

VOL.  III.  186 
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(/.)   Order  to  tax  C09ts  of  Attorney- General  uparaUly  from  relators;  (m 

petttxon. 

Tax  as  between  solicitor  and  client,  the  costs  of  all  parties  to  these  suits, 
including  the  costs  of  the  Attornej-Greneral  of  appearing  separately  fhn 
the  relators,  of  the  orders  of  the  7th  day  of  Febmarj,  A.  D.  1851,  snd 
consequent  thereon,  from  the  foot  of  the  former  taxation,  and  also  the  ooetB 
of  all  parties  relating  to  this  application ;  and  let  so  mncli  of  the  dec,  n 
will  raise  the  said  costs  when  taxed,  be  sold  ^. ;  and  let,  with  the  BMoey 
to  arise  by  such  sale,  such  costs  be  paid  in  manner  following,  that  is  to  nj: 

the  costs  of  the  petitioner  to  Mr. ,  the  relators'  solicitor,  the  costs  of 

the  Att^j-General  separately  from  the  relators  to  Mr.  H.  H.  R.,  his  solici- 
tor, the  costs  of  the  defendants,  the  confrater  and  poor  of  the  hospital,  Is 

Mr. f  their  solicitor,  and  the  costs  of  the  defendant  V.  to  Mr. >  l» 

solicitor.     1  Seton  Dec  851. 


16b  MOBTGAGBS.  —  FORBOLOSUBB. 

(o.)  Foredaeure  at  hearing  ;  mortgagor  in  po$se$$ion. 

The  Court  doth  order  and  decree,  that  it  be  referred  to  A.  B.,  Esqoiit^ 
Master  &&,  to  compute  what  is  due  to  the  plaintiff,  for  principal  and  iIlte^ 
est  on  his  mortgage  in  the  pleadings  mentioned,  and  for  his  costs  of  thii 
cause,  such  costs  to  be  taxed  &c. ;  and  upon  the  defendant's  pajing  to  the 
pltuntiff  what  shall  be  reported  due  to  him  for  principal,  interest,  and  costs 

as  aforesaid,  within months  after  the  said  Master  shall  hare  made  his 

report,  at  such  time  and  place  as  said  Master  shall  appoiAt,  it  is  ordeitd, 
that  the  said  plaintiff  do  reconvej  [resurrender,  'reassign],  the  mortgigcd 
premises  free  and  clear  of  all  incumbrances  done  by  him,  or  any  claiming 
bj,  from,  or  under  him,  [or  bj  those  under  whom  he  claims,]  and  deliver  op 
upon  oath  all  deeds  and  writings  in  his  custody  or  power  relating  thereto,  n> 
the  defendant,  or  to  whom  he  shall  appoint  But  in  default  ot  the  suH 
defendant's  pajing  to  the  plaintiff  such  principal,  interest,  and  costs  as 
aforesaid,  by  the  time  aforesaid,  it  is  ordered  and  decreed,  that  the  said  de 
fendant  from  thenceforth  do  stand  absolutely  debarred  and  foreclosed  of 
and  from  all  [right,  title,  interest,  and]  equity  of  redemption  of,  in,  aad  lo 
the  mortgaged  premises.     Liberty  to  apply. 

(b.)  Foreclosure^  mortgagee  in  possession  ;  costs  ;  repairs  ;  improvemtsiSt 
rents  and  profits  ;  reconveyance;  defavU;  infant. 

It  is  ordered,  that  the  plaintiff^s  bill  do  stand  dismissed  as  against  the 
defendant  H.  S.,  with  costs,  and  that  it  be  referred  to  ^bc,  of  this  Ooati  tv 
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tax  the  said  costs ;  and  it  is  ordered,  that  the  plaintiff  R.  H.  do  paj  to  the 
said  defendant  his  costs  when  taxed,  and  what  the  plaintiff  shall  so  pay  is 
to  be  added  to  his  own  costs,  to  be  taxed  as  hereinafter  directed ;  and  it  is 
ordered  that  it  be  referred  to  G.  F.  C^  Esq^  Master  &c,  to  take  the  fol- 
lowing accounts,  that  is  to  say :  1.  An  account  of  what  is  due  for  principal 
and  interest  on  the  secority  of  the  premises  comprised  in  the  indenture  [or 
deed]  dated  &c  2.  An  account  of  all  sums  of  money  paid,  laid  out  and 
expended  by  the  said  W.  M.  or  the  phuntiff  [transfers  of  the  mortgage] 
for  fines,  fees,  and  costs  &c.;  and  of  all  sums  of  money  paid,  laid  out  or 
expended  by  the  plaintiff  in  necessary  repairs^  and  lasting  improvements 
of  the  premises  comprised  in  the  said  indenture  [or  deed]  of  mortgage  of 
&c;  and  in  taking  the  said  account,  interest  is  to  be  computed  on  the 
money  paid  for  fines  and  fees  on  renewal,  and  the  charges  attending  the 
same,  and  laid  out  in  repairs  and  lasting  improvements,  after  the  same 
rate  of  interest  as  the  said  mortgage  carried ;  and  what  shall  appear  to  be 
due  on  the  said  account  is  to  be  added  to  what  shall  be  found  due  for  prin- 
cipal and  interest  on  the  said  mortgage.  8.  An  account  of  the  rents  and 
profits  of  the  premises  comprised  in  the  indenture  [or  deed]  of  &c,  or 
which  without  wilful  defiiult  of  the  plaintiff  might  have  been  received ; 
and  what  shall  be  found  due  from  the  plaintiff  on  taking  the  said  account 
is  to  be  deducted  from  what  shall  be  found  due  to  him  for  principal  and 
interest  as  aforesaid ;  and  in  taking  the  said  accounts,  all  just  allowances 
are  to  be  made. 

And  it  is  ordered,  that  it  be  referred  to  the  said to  tax  the  plaintiff 

his  costs  of  this  suit 

And  it  is  ordered,  that  upon  the  defendants  or  any  of  them  paying  to  the 
plaintiff  what  shall  be  found  to  be  due  to  him  for  principal  and  interest  as 
aforesaid,  together  with  his  costs  of  this  suit,  within  {tix)  months  after  the 
same  shall  have  been  certified,  at  such  time  and  place  as  shall  be  appointed, 
the  plaintiff  do  reconvey  and  reassign  the  mortgaged  premises  for  all  the 
plaintifi*'s  interest  therein  to  the  defendants  or  such  of  them  as  shall  re- 
deem, free  and  clear  of  all  incumbrances  done  by  the  said  W.  M.,  or  the 
plaintiff,  or  any  person  claiming  by,  from,  or  under  them  or  either  of  them, 
and  do  deliver  up  all  deeds  and  writings  in  the  custody  or  power  of  the 

1  In  order  to  entitle  the  mortgagee  to  an  inqniry  m  to  refMUn  and  lasting  improTe- 
mentt,  he  most  establish  a  case  for  sach  inqairy  at  the  hearing.  Sandon  v.  Hooper,  6 
Bear.  S4S  ;  Norton  e.  Cooper,  25  L.  J.  121.  Where  two  esUtes,  Whiteacre  and  Black- 
acre,  are  mortgaged  to  A,  and  afterwards  the  mortgagor  mortgages  Whiteacre  alone  to 
B,  B  is  entitled  to  hare  the  securities  marshalled,  to  as  to  throw  A's  mortgage,  in  the 
Ant  mstance,  on  Blackacre.  Gihson  «.  Seagrim,  SO  Beav.  §14.  The  plaintiff  most 
take  care,  neither  penonally  nor  by  his  agent,  to  receive  any  rents  after  the  date  of  the 
liaster's  report,  otherwise  he  will  not  be  entitled  to  obtain  the  order  absolute  in  case  of 
non-payment  at  the  time  appointed,  or  if  he  should  obtain  the  order,  it  will,  upon  appli- 
cation for  that  purpose,  be  dischaigod- 
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plaintiff  relating  thereto,  upon  oath,  to  the  said  defendants  or  sach  of  them 
as  shall  redeem,  or  to  whom  they  shall  appoint 

But  it  is  ordered,  that  in  default  of  the  defendants  paying  unto  the  pbin- 
tiff  such  principal,  interest,  and  costs  as  aforesaid  by  the  time  aforesaid,  the 
defendants  shall  stand  absolutely  debarred  and  foreclosed  of  and  from  afl 
equity  of  redemption  of,  in,  and  to  the  said  mortgaged  premises  oompiised 
in  the  said  indenture  [or  deed]  &c 

And  the  said  decree  is  to  be  binding  on  the  infant  defendant  A.  N^  on- 
less  he,  being  served  with  a  subpoena  to  show  cause  against  the  same,  shall 
within  six  months  afler  he  should  attain  his  age  of  twenty-one  years,  Ehow 
unto  this  Court  good  cause  to  the  contrary.*     [See  Tripp's  Forms,  134] 

(c.)  Direction  to  ascertain  damages. 

The  Master  is  also  to  '^  ascertain  what  shall  be  allowed  as  a  saffideot 
compensation  for  the  damage  done  to  the  estate  in  question  by  the  destnw- 
tion  of  the  deeds  as  found  by  his  report,  and  the  amount  of  what  the  M8»- 
ter  shall  find  to  be  proper  to  be  allowed  for  compensation  as  aforesaid,  is 
to  be  set  off  against  what  shall  be  found  due  for  principal  and  interest}' 
and  upon  the  payment  &c,  of  what  shall  be  found  due  &c^  ^  afler  dedad' 
ing  therefrom  the  amount  of  such  compensation,**  dbc,  &c  HombjA 
Matcham,  16  Sim.  327. 

(d.)  Sale,  in  default  of  pa^pnent. 

Usual  account :  Direction  for  payment  to  plaintifi^  and  reconveyance  \fj 
him.  ^  But  in  default  of  defendants  paying  to  the  plaintiff  &c^  it  > 
ordered  and  decreed  that  the  said  mortgaged  premises,  or  a  competent  part 
thereof,  be  sold  with  the  approbation  of  the  Master ;  and  that  the  money 
to  arise  by  such  sale  be  applied  in  payment  of  what  shall  appear  to  be  doe 
to  the  plaintiff  for  principal,  interest,  and  costs,  as  aforesaid,  and  be  in  the 
mean  time  paid  into  &C.,  to  the  credit  of  this  cause."     Adjourn  &c 

(e.)  Final  foreclosure. 

Upon  motion  &c.,  by  counsel  for  the  pluntiff,  who  alleged  that  bj  the 
decree,  dated  &c.,  it  was  ordered,  that  it  be  referred  to  A.  B.,  Esqairfti 
Master  &c,  to  take  an  account  &c.,  that  in  pursuance  of  said  decree  tfafl 

said  Master  on  the day  of ,  made  his  report,  and  thereby  eero- 

fied  that  there  would  be  due  to  the  plaintiff  for  principal  and' interest  «■ 
his  said  mortgage,  and  for  his  costs  &c.,  on  the day  of ^  the  saa 

1  With  regard  to  accoants  for  repairs,  lasting  improrementa,  waste,  &c.,  see  post,  nsifi 
Forms  for  Redemption. 
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of  $ J  which  the  eaid  defendant  was  thereby  appointed  to  paj  to  the 

plaintiff  on  &c.,  at  &c,  between  &c. ;  that  it  appears  bj  the  affidavit  of  the 

plaintiff,  filed  &c.,  that  he  did  attend  on  the  said day  of ,  at  <&c., 

from  before  the  hour  of ^  till  after  the  hour  of of  that  day,  in 

order  to  receive  from  the  defendant  the  said  sum  of  $ ,  but  the  said 

defendant  did  not,  nor  did  any  person  on  his  behalf,  attend  to  pay  the  said 
sum,  and  that  the  said  sum  hath  not,  nor  hath  any  part  thereof,  been  since 
paid  to  the  plaintiff,  but  that  the  whole  thereof  still  remains  due  and  owing; 
and  upon  reading  the  said  decree,  report,  and  affidavit,  this  C!ourt  doth  order 
that  the  defendant  do  from  henceforth  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  [right,  title,  interest,  and]  equity  of  redemption  of, 
in,  and  to  the  said  mortgaged  premises.     [^Taie  the  words  of  the  decree."] 


17.  Equitable  Mortoaqbs. 

(a.)  Decree  far  epecifie  performance  of  agreemeni  to  execute  a  mortgage. 

Declare,  that  the  agreement  made  &c.,  and  dated  &c^  ought  to  be  spe- 
cifically performed  and  carried  into  execution;  and  decree  the  sam^accord- 
ingly ;  and  let  the  defendant  execute  to  the  plaintiffs  a  proper  deed  of 
mortgage  of  the  estate  mentioned  in  the  said  agreement,  according  to  the 
terms  of  the  said  agreement ;  and  let  all  proper  parties  join  therein  as  the 
Judge  [this  Court,  or  the  Master]  shall  direct ;  and  let  such  indenture  of 
mortgage  be  settled  by  the  Judge  [this  Court,  or  the  Master]  &c.,  in  case 
the  parties  differ ;  and  let  the  defendant  deliver  upon  oath  to  the  plaintiff 
the  title  deeds  and  documents  of  title  relating  to  the  said  estate  which  are 
DOW  in  his  possession  or  power ;  and  let  the  defendant  pay  to  the  plaintiff 
his  costs  of  this  cause,  (including  the  costs  of  such  deed  of  mortgage),  such 
costs  to  be  taxed  &c.    Liberty  to  apply.     1  Seton  Dec.  443. 

(&)  Decree  for  aheohu  conveya»kee^  free  from  ail  equUg  of  redemption. 

"  Declare,  that  the  title  deeds  relating  to  the  estate  in  question  having 
been  deposited  by  A.,  the  bankrupt,  in  the  hands  of  the  plaintiff,  the  plain- 
tiff is  entitled  to  be  considered  in  this  Court  as  if  he  were  a  mortgagee  of 
the  premises  therein  comprised ;  and  decree  the  same  accordingly ;  and  let 
an  account  be  taken  of  what  is  due  for  principal  money  advanced  on  the 
eaid  deposit,  and  for  interest  thereon,  and  for  his  costs  of  this  suit,  to  be 
taxed  &C. ;  and  declare,  that  such  principal,  interest,  and  costs  are  to  be 
considered  as  a  charge  upon  the  said  premises;  and  let,  upon  the  defendant 
T.  paying  to  the  plaintiff,  within months  after  dec.,  at  such  place  <&c., 

186* 
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the  plaintiff  deliver  up  all  deeds  &c. ;  but  declare,  that  in  de&olt  &c^  fht 
plaintiff  will  be  entitled  to  the  said  premises,  free  and  clear  of  and  from  all 
right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  same,  and 
to  have  an  absolute  conveyance  thereof  accordingly ;  and  in  that  case,  kt 
the  defendant  execute  such  conveyance  thereof  to  the  plaintiflT  to  be  settkd 
by  &c,  in  case  the  parties  differ."  Liberty  to  apply.  1  Seton  Dec.  (Eng. 
ed.  1862)  443,  444. 

(c.)  Like  decree  —  with  receiver. 

Durections  to  appoint  receiver.  ^  And  let  the  person  so  to  be  appointed 
pass  his  accounts  &c,  and  pay  the  balances  which  shall  be  certified  to  be 
due  from  him  to  the  plaintiff,  he,  by  his  counsel,  undertaking  to  account  for 
the  same  in  the  accounts  hereinafler  directed  " ;  1.  Account  of  what  is  doe 
to  the  plaintiff  for  principal  and  interest  in  respect  of  his  equitable  mortgage 
in  the  pleadings  mentioned,  and  for  his  costs  of  suit  to  be  taxed ;  2.  An  ac- 
count of  the  balances  of  the  rents  and  profits  of  the  estates  so  to  be  paid  to  tbA 
plaintiff  as  hereinbefore  directed ;  and  let  the  same  be  deducted  from  what 
shall  appear  to  be  due  from  the  defendant  for  such  principal,  interest,  and 
costs  as  aforesaid ;  and  let,  upon  the  defendant  paying  to  the  plaintiff  what 
shall  be  certified  to  be  due  to  him  for  such  principal  and  interest  as  afore- 
said, together  with  the  said  costs  when  taxed,  afler  such  dedactioos  as 
aforesaid,  within months  after  &c.,  at  such  place  &c.,  the  plaintiff  de- 
liver all  deeds  &c. ;  but  in  default  of  the  defendant  paying  Scc^  let  the 
defendant  convey  &c.  1  Seton  Dec.  (Eng.  ed.  1862)  444*  For  decree  ia 
case  of  infants,  see  Price  v.  Carver,  3  My.  &  C.  164;  and  for  decree  far 
conveyance  of  estates  mortgaged  by  deposit,  and  foreclosure  of  estates  le- 
gally mortgaged,  with  receiver  of  the  former.  Holmes  v.  Turner,  7  Hare, 
869,  n. 

(d.)  Sale  ;  mortgage  hy  depotiL 

^  Declare,  that  the  plaintiffs  are  entitled  by  virtue  of  the  deposit  of  the 
title  deeds,  and  the  agreements  relating  to  or  accompanying  the 
the  pleadings  mentioned,  to  an  equitable  lien  or  mortgage  upon  the 
ises  therein  mentioned,  for  securing  to  the  plaintiff  the  repayment  of  the 

principal  sum  of  $ ,  and  the  intere.<<t  due  thereon ;  and  decree  tke 

same  accordingly'*;  Account  of  what  is  due  to  the  plain tifis  for  principaL 
interest,  and  costs  of  suit,  to  be  taxed ;  "  And  upon  the  defendant's  paying 

to  the  plaintiffs  what. shall  be  certified  to  be  due  &c.,  within months 

afler  &c.,  at  such  place  &c. ;  let  the  plaintiffs  deliver  up  the  said  title  deeds 
&c. ;  but  in  default  &c.,  let  the  said  premises,  or  a  sufficient  part  therecC 
be  sold,  with  the  approbation  &c.,  and  let  the  money  to  arise  by  sodi 
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be  paid  into  the  &c.,  to  the  credit  of  this  cause,  and  be  applied  in  payment 
of  what  shall  be  certified  to  be  due  to  the  plaintiffs  for  principal,  interest, 
and  cosU  as  aforesaid.'*    Adjourn  &c.    1  Seton  Dec.  (Eng.  ed.  1862)  445. 


18.  Liens. 

(a.)  Lien  on  revertion  ;  conveyance, 

^  Declare,  that  the  plaintiff*  is  entitled  to  a  lien  in  the  nature  of  an 
equitable  mortgage  on  the  defendant's  reversion  or  remainder,  in  fee  simple 
expectant  on  the  death  of  W.,  of  &c.,  of  and  in  the  several  messuages  &c.y 

therein  mentioned,  for  the  sum  of  $ ,  and  interest  thereon  ;  and  let  an 

account  be  taken  of  what  is  due  to  the  plaintiff*  for  principal  and  interest 

on  the  said  sum  of  $ ;  and  let,  upon  the  defendant  paying  to  the 

plaintiff  what  shall  be  certified  to  be  due  for  principal  and  interest  in  re- 
spect thereof,  within months  after  &c.,  at  such  &c.,  the  plaintiff  de- 
liver up  all  deeds  &c,  or  as  he  shall  appoint ;  but  in  default  &a,  declare 
that  the  plaintiff  will  be  entitled  to  the  said  reversion  of  the  said  messuages 
&c.,  expectant  upon  the  death  of  the  said  W.,  free  and  clear  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  same  ; 
and  to  have  a  conveyance  thereof  accordingly ;  and  in  that  case,  let  the  de- 
fendant execute  to  the  plaintiff  such  conveyance,  to  be  settled  &c.,  if  the 
parties  differ."  No  costs  on  either  side.  Liberty  to  apply.  1  Seton  Dec 
(Eng.  ed.  1862)  450. 

(6.)  Lien  on  costs  in  another  suit  declared. 

"  Declare,  that  the  plaintiffs  are  entitled  to  a  lien  on  the  costs,  and  costs, 
charges,  and  expenses  of  the  defendant  H.,  in  the  suits  of  B.  v.  J.  &c.,  and 
are  to  be  at  liberty  to  attend  the  taxation  of  such  costs,  and  costs,  charges, 
and  expenses,  or  any  part  thereof,  and  from  allowing  any  other  person  or 
persons  other  than  the  plaintiffs  to  receive  the  same."  Decree  for  redemp- 
tion and  foreclosure.  1  Seton  Dec.  (Eng.  ed.  1862)  450,  451.  For  decla- 
rations as  to  solicitor's  lien  on  title  deeds  for  costs,  see  Felly  v,  Wathen,  7 
Hare,  351. 

(c.)  Decree^  declaring  a  lien  or  charge  upon  an  estate  for  the  increased 
value  hy  improvements  made  by  a  bona  Jide  purchaser^  for  a  valuable 
consideraiiony  without  notice  of  any  defects  in  the  title. 

First  interlocutory  decree  in  the  case  of  John  Bright^  in  Equity ^  against 
John  W.  Boyd,  —  And  now  at  this  term  the  cause  came  on  to  be  heard 
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upon  the  bill,  answer,  pleadings,  evidence,  and  other  proceedings  in  the 
cause,  and  was  argued  by  counsel  On  consideration  whereof  it  is  ordered 
adjudged,  and  declared  bj  the  Court,  that  is  to  saj,  that  it  appears  to  the 
Court,  that  the  plaintiff  is  the  purchaser,  for  a  valuable  consideradon,  of  i 
defective  title,  without  notice  of  the  defect  therein,  and  that  improvemeDti 
have  been  made  by  the  plaintiff,  or  his  grantors,  on  the  premises  of  the  d^ 
fendant,  under  a  mistake  of  title,  and  that  he  is  entitled  to  relief  in  eqnitj* 

That  it  be  referred  to  a  Master,  if  the  parties  do  not  otherwise  agree,  to 
ascertain  the  character  and  value  of  said  improvements,  by  whom  nod^ 
and  at.  what  time  they  were  made.  Also  that  the  Master  ascertain  and  le* 
port'  of  the  value  of  the  rents  and  profits  of  the  land,  on  which  said  in- 
provements  are  made,  and  state  an  account  thereof.  Also,  to  ascertain  tnd 
report  the  present  value  of  the  said  land  without  the  improvements,  aad 
how  far  the  value  of  said  land  is  increased  by  said  improvements. 

And  that  the  Master  is  to  ascertain  the  foregoing  taciSy  as  well  bj  the 
examination  of  witnesses  as  by  the  examination  of  the  parties,  and  \fj 
other  suitable  proofs,  and  to  make  report  thereof  to  the  Court  And  tbt 
the  Master  be  clothed  with  all  proper  powers  for  the  purposes  aforesaid,  end 
that  further  orders  and  decrees  in  the  premises  be  reserved  until  the  coa- 
ing  in  of  the  report 

Report  of  the  Master. — The  Master,  to  whom  it  was  referred  to  a9ce^ 
tain  the  character  and  value  of  the  improvements  on  the  lot  in  coDtro?enj) 
by  whom  made,  and  at  what  time  they  were  made,  and  to  ascertain  and  re- 
port upon  the  value  of  the  rents  and  profits  of  the  land,  on  which  said  isi- 
provements  are  made,  and  state  an  account  thereof;  also,  to  ascertain  lod 
report  the  present  value  of  the  land  without  improvements ;  reports  thsSi 
as  far  as  he  has  been  able  to  ascertain,  the  improvements  upon  said  ka 
were  made  by  John  E.  Marshal.  They  consist  of  a  double  wooden  teoe 
ment  of  two  stories,  which  was  built  in  the  years  1834  and  1835,  and 
completed  in  the  early  part  of.  the  summer  of  1838  ;  that  the  siud  iInpIQV^ 
ments  are  worth  nine  hundred  and  seventy-five  dollars,  and  that  the  lav 
without  the  improvements  would  be  worth  at  this  time  twenty-five  doQsiti 
and  that  the  land,  with  the  improvements,  is  now  worth  one  thousand  dol- 
lars, so  that  the  value  of  the.  land  is  increased  by  tJie  improvements  dIdb 
hundred  and  seventy-five  dollars,  and  that,  in  his  opinion,  there  would  hste 
been  no  rents  or  profits  from  said  land,  if  no  improvements  had  been  ntde 
thereon. 

Fees  $ . 

Final  decree, — And  now,  on  coming  in  of  the  Maater's  report,  it  is  tf^ 
dered,  that  the  same  be  accepted  and  allowed. 
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And  it  is  further  ordered,  adjudged,  and  declared,  that  the  said  improve- 
ments,  to  the  value  of  nine  hundred  and  seventj-five  dollars,  are  a  lien 
upon  the  whole  of  the  premises  described  in  the  plaintiff*s  bill,  and  that 
one  quarter  part  of  the  said  premises  stand  charged  with  one  quarter  of  the 
said  improvements. 

And  it  is  further  ordered,  that  unless  one  quarter  part  of  the  said  sum  of 
nine  hundred  and  seventy-five  dollars  is  paid  bj  the  defendant  to  the  plain- 
tiff, by  the  next  term  of  said  Court,  one  quarter  part  of  the  whole  of  the 
said  premises,  with  the  improvements  thereon,  shall  be  sold,  and  «the  pro- 
ceeds thereof,  to  an  amount  not  exceeding  one  quarter  of  nine  hundred  and 
seventy-five  dollars,  shall  be  paid  over  to  the  plaintiff. 

And  it  is  further  ordered,  that  all  forther  orders  and  decrees  in  the  prem- 
ises be  reserved  until  further  order  of  Court 
[Bright  V.  Boyd,  U.  S.  C.  Court,  Mass.     Reported  2  Story  C.  C.  605.] 

(</.)  Decree  that  iubseqtient  <U9xgnee$  pay  to  former  assigneet  of  an  xniol' 
vent  debtor  taxes  on  real  estate  held  by  the  latter  under  the  assign- 
mentj  and  assessed  to  same  while  acting  as  such  assignees^  and  paid 
by  them  after  they  had  ceased  to  be  assignees,  on  appeal  from  decree 
of  commissioner  of  insolvency  disallowing  their  claim. 

J.  H.  L.  V.  J.  M.  H.  et  aL 

And  now,  upon  the  pleadings  and  report  of  the  Judge  at  Nisi  Prius,  and 
after  argument  by  *the  counsel  for  the  petitioners  and  for  the  defendants, 
the  full  Court  are  of  the  opinion  that  the  Commissioner  of  Insolvency 
erred  in  not  allowing  to  the  petitioners  the  said  sum  of  $  160.44,  the  amount 
by  them  paid  out  for  taxes  assessed  upon  real  estate  vested  in  them  as  such 
assignees  for  the  years  1856  and  1857  as  claimed  by  the  petitioners  in  and 
by  their  second  account 

It  is  therefore  ordered  and  decreed  that  the  decree  of  the  Commissioner 
of  Insolvency  accepting  and  allowing  said  second  account,  be,  and  the  same 
hereby  is,  reformed,  so  as  to  allow  to  the  petitioners  the  said  sum  of  $  160.44, 
and  that  said  sum  of  $  160.44  so  paid  out  for  taxes  be,  and  the  same  here- 
by is,  allowed  to  the  petitioners  as  claimed  by  them  in  said  second  account^ 

J.  M.  H.,  new  assignee,  to  pay  costs  to  the  petitioners  out  of  the  funds 
in  his  hands  as  such  assignee,  and  execution  to  be  awarded  accordingly 
therefor  against  J.  M.  H.,  with  directions  inserted  therein  for  said  costs  to 
be  paid  out  of  said  funds. 

[Loud  t*.  Holden,  14  Gray,  154.] 

E.  A.,  Solicitor  for  Plaintiff. 

1  8m  Fonn  of  decree  on  similsr  principle,  in  Murray  o.  De  Rottenham,  6  John. 
Ch.  M. 


2230  APPiNPix. 

19.  Decree  for  DELiVERiNa  Possession  of  Mortgaged  Propertt 

TO  Mortgagees. 

This  cause  having  been  heard  upon  the  bill  and  answer,  and  it  thereupon 
appearing  to  the  Court  here,  that  the  said  Norfolk  Countj  Railroad  Com- 
pany did  duly  make,  execute,  and  deliver  to  the  said  B.  G.  S.  and  others 
the  said  deed  of  trust  and  of  mortgage,  and  did  also  duly  make,  execute, 
issue,  and  deliver  to  divers  persons  their  bonds  for  the  payment  of  money 
and  the  interest  accruing  thereon,  as  in  the  said  bill  is  particularly  set  forth; 
and  it  further  appearing  to  the  Court  here,  that  the  said  Norfolk  County 
Bailroad  Company  have  since  failed  and  neglected,  and  still  do  fail  and 
neglect,  to  pay  to  the  respective  holders  the  interest  which  has  accrued  and 
become  due  upon  said  bonds  according  to  the  tenor  thereof,  and  to  fulfil  and 
comply  with  the  stipulations  contained  in  the  same,  and  tha^  by  reason  of 
such  failure  and  neglect  to  pay  said  interest,  and  to  fulfil  and  comply  with 
such  stipulations,  the  plaintiffs  being  the  present  trustees  under  said  deed, 
are  entitled  as  against  said  Norfolk  County  Railroad  Company  and  its  suc- 
cessors, to  take,  have,  and  hold  possession  of  the  whole  property  conveyed 
to  the  said  R.  G.  S.  and  others  in  and  by  the  said  deed  of  trust  and  of 
mortgage,  and  to  manage  and  dispose  of  the  same  according  to  law,  for  the 
purposes  in  the  said  deed  specified. 

It  is,  therefore,  thereupon  ordered  and  decreed  by  the  Court  here,  that 
possession  of  all  the  said  property,  rights,  and  estate  conveyed  in  and  by 
the  said  deed  to  the  said  R.  G.  S.  and  others,  be  delivered  to  the  plaintifb 
by  the  said  Norfolk  County  Railroad  Company  and  by  their  officers,  agents, 
servants,  and  successors,  and  by  any  and  all  persons  and  corporations,  their 
officers,  servants,  and  agents,  who  have  derived  or  acquired  any  right,  title, 
or  claim  thereto  from  or  under  said  Norfolk  County  Railroad  Company,  or 
in  consequence  of  any  act  done  or  vote  passed  by  them,  since  the  com- 
mencement of  the  proceedings  against  them  upon  the  bill  aforesaid ;  to  be 
held,  managed,  and  disposed  of  by  the  plaintiffs  according  to  law,  under  the 
provisions  of  the  deed  aforesaid,  until  the  farther  order  of  this  Court 'rela- 
tive  thereto. 

And  it  is  in  like  manner  further  ordered  and  decreed,  that  the  said 
Norfolk  County  Railroad  Company,  their  successors  and  assigns  aforesaid, 
and  their  respective  officers,  agents,  and  servants,  be  and  hereby  are  sever- 
ally required  and  commanded,  forthwith,  upon  demand  of  the  plaintifis,  to 
deliver  to  them  possession  of  the  said  property,  rights,  and  estate,  and  of 
any  and  every  part  thereof,  and  are  forbidden  and  enjoined  from  thereafter- 
wards  intruding  or  interfering  with  the  plaintiffs  in  their  exclusive  use,  oc- 
cupation, and  enjoyment  of  any  part  of  said  property,  rights  or  estate,  with- 
out, or  until,  the  further  order  of  this  Court  relative  thereto*  [Shaw  v, 
Norfolk  Co.  R.  R.  Co.,  5  Gray,  184,  185.] 
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20.   MOBTGAGES.  —  REDEMPTION. 

(a.)  Decree  for  redemption  and  account  againtt  mortgagee  in  posseaum. 

{^EngUsh  Fomu] 

\Amang  other  thingt,']  The  Court  doth  think  fit  and  bo  order  and  decree, 
that  it  be  referred  to  Mr.  A.  B.,  one  of  the  Masters  &c«,  to  take  an  account 
of  what  is  due  to  the  defendant,  J.  IL,  for  principal  and  interest  on  his  said 
mortgage,  and  to  tax  him  his  costs  of  tiiis  suit  And  the  said  Master  is 
also  to  take  an  aoooont  of  the  rents  and  profits  of  the  said  mortgaged  prem- 
ises come  to  the  hands  of  the  said  defendant,  J.  R.,  or  of  any  other  person 
or  persons  bj  his  order  or  for  his  use,  or  which  he  without  wilful  default 
might  have  received.  And  what  shall  be  coming  on  the  said  account  of 
rents  and  profits  is  to  be  deducted  out  of  what  shall  be  found  due  to  the 
said  defendant,  J.  R.,  for  principal,  interest,  and  costs.  And  for  the  better 
taking  the  said  account,  all  parties  are  to  produce  &c.,  as  the  said  Master 
ahall  direct,  who  in  taking  the  said  account  is  to  make  unto  the  parties  all 
just  allowances.  And  what  upon  the  balance  of  the  said  account  shall  be  cer- 
tified due  to  the  said  defendant,  J.  R.,  for  his  principal,  interest,  and  costs,  it 
ifl  ordered  and  decreed  that  the  said  plaintiff,  A.  O.,  do  pay  the  same  unto 

the  said  defendant,  J.  R.,  within months  ^  after  the  said  Master  shall 

have  made  his  report,  at  such  time  and  place  as  the  said  Master  shall  ap- 
point, and  that  thereupon  the  sud  defendant  do  re-surrender  [re-convey,  re- 
assign] the  said  mortgaged  premises  unto  the  said  plaintiff,  A.  O.,  or  unto 
snch  person  or  persons  as  he  shall  direct,  free,  and  clear  of  all  incumbrances 
done  by  him  or  any  person  claiming,  by,  from,  or  under  him.  But  in 
default  of  the  said  plaintiff's  paying  onto  the  said  defendant,  J.  R.,  what 
shall  be  so  certified  due  to  him  for  principal,  interest,  and  costs  as  aforesaid, 
after  such  deductions  made  thereout  as  aforesaid,  at  such  time  and  place  as 
aforesaid,  it  is  ordered  that  the  said  plaintiff's  bill,  as  against  the  said  de- 
fendant, J.  R.,  do  from  thenceforth  stand  dismissed  out  of  this  Court,  with 
costs,  to  be  taxed  by  the  said  Master. 

(&.)   Oeeupation  rent? 

And  it  being  alleged,  that  the  defendant  has  been  in  the  actual  possession 
«iid  enjoyment  of  the  said  mortgaged  premises  since  the day  <^ , 

1  The  decree,  apon  *  bill  to  redeem,  ihonld  fix  the  time  within  which  the  redemption 
|0  to  tftke  place ;  and  shoald  direct  that  the  plaintiff's  bill  be  dismiseed  with  ooste,  if  the 
1BMMM7  be  not  paid  within  the  time  prescribed.  Waller  9.  Hairis,  7  Paige,  167 ;  Shannon 
9.  Speera,  8  A.  K.  Harsh.  3ia.  The  time  to  be  fixed  is  within  the  discretion  of  the  Conrt, 
^od,  being  fixed,  will  not  be  enlaiged.  Ferine  v.  Dnnn,  4  John.  Ch.  140 ;  ^Toaielski 
^.  Wakefield,  17  Vesey,  417. 

*  To  charge  a  mortgagee  in  poesession  with  ooenpation  rent,  the  mortgagor  should  al- 
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ed  premi30^ 
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cuid  of  all  other  strip  and  waste  bj  said  C.  L.  committed 
premises. 


C^^y     Jnquiry  a*  to  hrickmaking  on  the  prenmes. 

THat  the  IMas't'^r  do  inquire  what  parts  of  the  said  mortgaged  premises, 
A  Irom  and  dL^Jurlng  what  time,  have  since  the  said  A,  deceased,  took  pos- 

.        of  the  s«fcicl  premises,  been  made  use  of  for  the  purpose  of  making 

■  •lea   and  tilo^,  or   for  getting  earth  or  day  from  which  bricks  and  tiles 

been  mad^  ;    and  let  a  fair  and  proper  occupation  rent  be  set  for  such 

ts  of  the  8a.i<l  mortgaged  premises,  having  regard  to  the  rent  for  which 
>h  pai*^  would  fxom  time  to  time  have  let  to  brickmakers  for  the  purpose 

making  bricks  and  tiles  therefrom. 

(A.)  Account  of  insurance  premiums. 

Xbat  the  ICasCer  do  take  an  account  &c,  incluiing  the  sums  the  defend- 
has  paid  for  premiums  on  the  policy  of  insurance  in  the  pleadings  men- 
led,  with  interest  thereon  at  the  same  rate  as  the  mortgage  carries. 

I     Chmnum  farm,  <yf  decree  for  reference  on  a  hiU  to  redeem  against  mart' 

gages  in  possession. 

'be  Court  doth  oilier  and  decree  that  it  be  referred  to  6.  F.  C,  Esquire, 

4yf  the  Masters  of  this  Court,  to  take  an  account  of  what  is  due  to  the 

kendant  for  prijicipal  and  interest  on  the  mortgage  in  the  pleadings  men- 

[ted,  and  that  tlie  8a.id  Master  do  also  take  an  account  of  the  rents  and 

[ifits  o€  the  said  mortgaged  premises  received  by  the  defendant,  or  by  any 

er   person  or  persons  by  his  order,  or  for  his  use,  since  the day  of 

or  which  witJbout  his  wilful  default,  might  have  been  received  ther©- 

^nd  what  shall    be  coming  on  the  said  account  of  rents  and  profits, 

[>e  deducted  out  or  iFvhat  shall  be  found  due  to  the  defendant  for  prind- 

And    interest.      -A^rid   in  case  the  said  Master  shall  find  that  the  said  de- 

lant  has  been  in  possession  and  held  the  said  premises,  as  owner  thereof, 

the  said  Master  is  to  set  a  rent  thereon,  and  take  the  account  accord- 

\y»       -And  in  taking-    the  said  accounts,  he  is  to  make  to  the  parties  all 

allowances,  and    particularly  for  all  necessary  repairs  and  lasting  im- 

^enoents   which   have    been  made  by  the  defendant  on  the  said  mort- 

jd  prenaises  since  the .  with  the  usual  directions  &c. 

w  O  -Another  form  for  the  same. 

^    ^SLt  it  be  referred  to  cfec,  to  take  and  state  an  account  of  the  principal 
i  interest  remaimng.  due  oF  the  debts  secured  to  be  paid  by  the  two  mort- 
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gages  first  above  mentioned,  and  oi  the  reniA  and  profits  of  the  said  mort- 
gaged premises  which  the  said  A.  B.,  as  purchaser  thereof,  has  reeeired  or 
might  with  ordinary  care  and  diligence  have  received  since  the  time  of  the 

said  purchase,  on  the day  of ,  to  the  time  at  which  the  Master 

shall  make  his  report,  and  also  the  value  of  the  beneficial  and  permanent 
improvements  now  existing,  if  anj,  which  the  said  A.  B.  has  caused  to  be 
put  upon  the  said  mortgaged  premises,  and  also  the  injury,  waste,  or  deteri- 
oration of  the  said  mortgaged  premises,  or  in  the  value  thereof,  if  anj,  hj 
the  said  A.  B.,  or  any  person  or  persons  under  him  during  the  time  afoi^ 
said. 

(k,)  Another  form  for  the  same. 

Circuit  Court  of  the  United  States. 
Massachusetts  District 

This  cause  came  on  to  be  heard  at  this  term,  counsel  being  pres^it ;  mi 
thereupon,  upon  consideration  thereof, 

It  is  ordered,  that  it  be  referred  to  C.  B.  6.,  Master,  to  take  an  aoeoont 
and  ascertain  and  report  the  amount  due  on  the  mortgage  described  in  Ak 
plaintiff's  bill.  And  the  said  Master  is  to  make  his  report  touching  the 
matter  hereby  referred  to  him  with  all  convenient  speed. 

By  the  Court, 

Attest,  H.  W.  F^  Ckrt 

(L)  Dismissal  of  bill  far  redempHcn,  on  platndjffTs  faHure  to  paj  db 

amount  foimd  due  an  the  mortgage. 

Upon  motion  &c.,  by  counsel  for  the  defendant,  who  alleged  that  bj  the 
decree,  dated  &c.,  it  was  referred  to  Mr.  A.  B.  &c,  to  take  an  aoooanl  4e. 
That  in  pursuance  of  the  said  decree,  the  said  Master  made  hia  repocu 
dated  &c.,  and  thereby  certified  that  there  would  be  due  to  the  defendant  ftr 
principal  and  interest  on  his  said  mortgage,  and  for  his  costs  &c^od  the 

day  of ^  the  sum  of  $ ^  which  the  said  plaintiff  was  therebj 

pointed  to  pay  to  the  defendant  on  &c,  at  Sec,  between  &c.;  that  it 

by  &c.,  that  he  did  attend  &c.  [naming  the  place  and  time  appoimied]  i 

order  to  receive  from  the  plaintiff  the  said  sum  of  $ ,  but  the 

did  not,  nor  did  any  person  on  his  behalf  attend  to  pay  the  said 
that  the  said  sum  hath  not,  nor  hath  any  part  thereof,  been  since  pnd 
the  defendant,  but  that  the  whole  thereof  still  remains  due  and  owing ; 
upon  reading  the  said  decree,  the  said  Master^s  report  &c^  this  Court  doth 
order  that  the  plaintiff^s  bill  do  stand  dismissed  out  of  this  Court  with  coMs. 
to  be  taxed  &c.,  and  paid  to  Sec,  pursuant  to  said  decree.^ 

1  See  Stuart  v.  Worrall,  1  Bio.  C.  C.  581.    Where  a  party  hjh  to  redeem  witya  ik 
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(m.)  Decree  for  surrender  of  mortgaged  premises  on  payment  of  amount 
found  due  on  the  mortgage;  in  default  of  pagmenty  bill  dismissed^ 
and  redemption  barred. 

Circuit  Court  of  the  United  States,  \ 

Massachusette  District  f  ^^^  ^-^  ^^^^• 

W.  H.  V.  W.  Bank, 

This  cause  was  thence  continued  to  the  present  term  of  this  Court,  when 
same  came  on  for  a  hearing  upon  exceptions  taken  to  said  Master's  report, 
and  on  a  Bill  of  Revivor,  and  thereupon  and  in  consideration  thereof,  it 
is  ordered,  adjudged,  and  decreed,  that  if  said  T.  B.  H.,  S.  B.  H^  J.  C.  S., 
and  £.  S^  named  in  said  Bill  of  Revivor,  shall,  within  sixty  days  from  the 
fifteenth  day  of  May,  A.  D.  1855,  pay  or  cause  to  he  paid  (o  said  defendant, 
the  sum  of  fifteen  thousand  six  hundred  and  seventy-five  dollars  and  ninety- 
nine  cents,  with  interest  thereon,  from  this  fifteenth  day  of  May,  A.  D.  1855, 
to  the  day  of  payment,  together  with  the  defendant's  costs  of  this  suit 
taxed  at ^ 

Thereupon  said  defendants  shall  surrender  said  mortgaged  premises  unto 
the  said  T.  B.  H.,  S.  B.  H.,  J.  C.  S.,  and  £.  S.,  and  to  their  heirs  and  as- 
signs forever,  free  of  and  discharged  from  said  mortgage  and  all  incum- 
brances created  or  made  by  them.  But  in  default  of  the  payment  of  said 
sums  of  fifteen  thousand  six  hundred  and  seventy-five  dollars  and  ninety- 
nine  cents  with  interest  thereon,  and  of  three  hundred  and  sixty  and  -i^ 
dollars  costs  of  suit,  on  or  before  the  said  time  of  payment  as  aforesaid,  it 
18  ordered  and  decreed,  that  sud  bill  shall  stand  dismissed  out  of  this  Court, 
and  that  no  person  claiming  from  or  under  said  original  plaintiff  shall  have 
any  further  claim  or  right  to  redeem  said  premises  from  the  force  and  effect 
of  said  mortgage,  set  forth  m  the  plaintiff's  bill. 

(n.)  Decree  for  redemption  where  an  ahsolute  deed  was  shown  to  be  a  mort* 

gage  by  parol  evidence} 

This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  by  counsel ; 
auid  thereupon,  upon  consideration  thereof,  it  is  ordered,  adjudged,  and  de- 
creed by  the  Court,  that  the  said  conveyance,  by  way  of  release  and  assign- 
ment of  the  premises,  in  the  pleadings  mentioned,  to  the  said  Martin 
XjQther  (the  defendant),  be  and  is  hereby  declared  to  be,  not  an  absolute 
conveyance  and  assignment,  but  a  mere  mortgage  of  the  premises  to  the 
0aid  defendant,  and  as  such  the  plaintiffs  are  entitled  to  redeem  the  same, 

tUne  allowed,  it  is  asoAl  to  dismits  the  bill,  which  smoantt  to  a  bar  of  the  equity  of 
redemption.    Ferine  «.  Dann,  4  John.  Ch.  140. 

s  See  Henry  v.  Clark,  7  John.  Ch.  40 ;  Wymaa  v.  Babcock,  S  Curtia  C.  C.  SS6. 
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upon  payment  of  all  moneys  and  just  claims,  which  the  said  defendant  hith 
secured  to  him  by  and  in  the  same  premises,  in  virtue  of  and  under  the  same 
conveyance  and  assignment ;  and  it  is  hereby  decreed,  that  the  plaintiffi  be 
allowed  to  redeem  the  same  accordingly. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  it  be  referred  to  t 
Master  for  this  purpose,  to  take  an  account  in  the  premises,  making  all  doe 
allowances  and  charging  the  defendant  with  all  receipts  and  profits,  with 
the  usual  powers  of  Masters  in  such  cases,  to  examine  the  parties,  and  to 
take  other  evidence  in  the  premises,  and  to  call  for  all  proper  Voachen  aod 
papers,  and  to  make  report  of  his  doings  &c. 

And  all  further  orders  and  decrees  are  reserved  until  the  coming  in  of  the 
Master's  report    [Taylor  t;.  Luther,  2  Sumner,  237,  238.] 

(o.)  Decree  declaring  an  absolute  deed  to  he  a  mortgage^  given  to  ieewrt  • 
debt ;  ahtohUe  sale  by  the  mortgagee^  without  noticey  dettTOijing  tk 
equity  of  redemption^  a  constructive  fraud;  defendant  {mrtgag^) 
to  pay  to  the  mortgagor  the  value  of  the  land  and  of  the  rtnU  oas 
profits^  after  deducting  the  principal  and  interest  of  the  dA  f^ 
which  the  deed  was  made, 

U.  States  Circuit  Court,  )  q^^^  .^^  ^^^^ 

Massachusetts  District, ) 

This  case  having  been  heard  on  the  bill  of  complaint  filed  therein,  and 
upon  the  answer  of  the  defendant  thereto,  and  upon  the  proofs  exhibited 
by  the  respective  parties,  and  the  parties  having  been  fully  heard  by  their 
counsel  this  Court  doth  declare  the  conveyance  of  N.  W.  to  said  defend- 
ant, bearing  date  the  twentieth  day  of  November,  in  the  year  one  thousand 
eight  hundred  and  twenty-eight,  to  have  been  a  mortgage  to  secure  the 
debts  the  amount  whereof  is  named  in  said  deed  as  the  oonsideratioo  of  the 
same,  and  that  at  the  times  of  the  sales  of  the  lands  in  said  convepnce  eei 
forth  by  the  defendant,  the  assignor  of  the  plaintiff  had  the  right  to  i«- 
deem  the  same. 

And  doth  declare  that  the  absolute  sales  and  conveyances  by  defendsit 
of  said  lands  to  bona  fde  purchasers  for  valuable  consideration  withool  do> 
tice,  was  a  constructive  fraud  upon  the  rights  of  the  assignor  of  plaintK 
and  that  therefore  he  became  entitled  as  against  the  defendant  persooa&J 
to  an  account  of  the  value  of  the  lands  and  of  the  rents  and  profits  ihettA 
and,  after  deducting  the  amount  of  principal  and  interest  due  said  defendant, 
to  the  payment  of  the  balance. 

And  doth  declare  that  the  plaintiff  as  assignee  has  sncceeded  to  thoflf 
rights. 

And  said  cause  having  been  referred  to  a  Master  to  take  the  neoessaiy 
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accoqnt8  in  pursuance  of  the  foregoing  declaration  of  this  Court,  and  said 
Master  having  made  his  report  in  the  premises,  and  the  same  being  dulj 
considered,  the  respective  parties  heard  therein,  this  Court  doth  order  and 
decree  that  there  be  paid  bj  said  defendant  to  said  plaintiff  the  sum  of 
twelve  thousand  and  sixty-seven  dollars  and  nine  ceiits,  together  with  costs. 
[Wjman  v.  Babcock,  2  Curtis  C  C.  386.] 

(p.)  Oudtnet  of  a  decree^  declaring  plaxrUxffs  entitled  to  redeem  against 
purchaser  with  notice  of  plaintiffs*  righty  and  a  reference  in  regard 
to  the  amount  due  on  the  mortgages^  the  rents  and  profits,  the  improve- 
ments  and  waste* 

The  Court  doth  declare,  that  the  plaintiffs,  who  are  judgment  and  mortgage 
creditors,  are  entitled  to  redeem  the  seventy  acres  covered  by  the  two  mort- 
gages, upon  paying  the  amount  due  thereon ;  and  that  the  claim  of  G.  D.,  to 
set  up  a  mortgage  debt  upon  other  lands,  and  a  book  debt  against  M.  Mc,  as 
a  condition  of  such  redemption,  was  unwarranted  and  unlawful,  inasmuch  as 
the  case  warrants  the  presumption  and  conclusion  of  law,  that  these  debts 
were  paid ;  and  if  not  paid,  the  plaintiffs  who  were  such  creditors,  and  who 
had  no  previous  notice  of  them,  were  not  bound  to  pay  them.    And  the 
Court  doth  further  declare,  that  the  sale  by  6.  D.  was  unlawful  and  fraud- 
ulent, because  the  notice  of  sale  contained  a  false  assertion,  that  these 
seventy  acres  were  covered  by  a  third  mortgage,  which  was  upon  other 
lands  only,  and  because  no  place  of  sale  was  specified  in  the  notice,  and 
because  the  power  to  sell  under  the  third  mortgage  upon  other  lands  was, 
in  itself,  null  and  void,  and  because  the  sale  was  made,  after  a  tender  was 
made  of  the  sum  due  upon  the  two  mortgages  on  the  seventy  acres,  with 
the  costs.    And  the  Court  doth  further  declare  that  W.  6.  D.,  the  defend- 
ant, was  a  purchaser  chargeable  with  notice  of  the  right  of  the  plaintifls, 
and  of  the  tender ;  and  even  without  notice,  he  would  have  been  a  pur- 
chaser, under  the  circumstances  of  the  sale,  subject  to  the  right  of  redemp- 
tion of  the  plaintiffs,  and  that  J.  Mc.,  the  original  plaintiff,  died,  seized  in 
fee  of  the  said  mortgaged  premises,  subject  to  the  incumbrances  chargeable 
thereon ;  and  that  the  other  plaintiffs  are  his  lawful  heirs,  entitled  to  the 
BBxnt  rights.    And  the  Court  doth  order  and  decree  that  it  be  referred  to  a 
Blaster,  to  state  and  report  the  amount  due  on  the  two  mortgages,  and  the 
rents  and  profits  which  have,  or  might  have  been  received  by  the  defendant 
y^.  G.  D.,  and  the  value  of  the  beneficial  and  permanent  improvements  now 
existing,  and  made  by  him  thereon,  and  the  injury,  waste,  and  deteriora- 
tioDf  which  he  may  have  committed,  or  suffered  to  be  done  &c.^     [Burnet 
9.  Denniston,  5  John.  Ch.  43,  44.] 

t  To  aathorin  a  reooTerj  for  waste  in  sach  a  case  it  most  be  chaiged  in  the  bill.  Qor- 
•.  Hobait,  3  Story  C.  C.  S43,  260, 261. 

IS7* 
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(q,)  Redemption  after  tender ;  payment  into  Court ;  costs  ;  costs^  eharyet, 

and  expenses. 

^  Let  the  plaintiffs,  H.  Ac,  be  at  liberty,  on  or  before  &c.,  to  pay  the  sum 
of  $  2,000,  unto  Sec. ;  and  let,  upon  such  payment  being  made,  the  defend- 
ants, P.  &c.,  deliver  up  all  deeds  &g.  ;  and  let  an  account  be  taken  of  what 
on  the  18th  day  of  March,  1853  [date  of  tender']^  was  due  to  the  defend- 
ants for  principal  and  interest  in  respect  of  their  mortgage  security  ^bc^ 
and  for  such  (if  any)  costs,  charges,  and  expenses  as  are  secured  tllereby, 
or  as  they  are  entitled  to,  under  their  said  mortgage  security,  such  co6t% 
charges,  and  expenses  to  be  taxed  &c. ;  and  if  it  shall  appear,  on  taldng 
the  said  account,  that  the  amount  due  to  the  defendants  for  such  prindpal, 
interest,  and  costs,  charges  and  expenses,  on  the  said  18th  day  of  March, 

1858,  did  not  exceed  the  sum  of  $  1,900  [the  sum  tendered^ Tax  the 

plaintiffs'  costs  of  suit,  and  amount  to  be  deducted,  and  the  balance  remain- 
ing due  to  the  defendants,  for  principal,  interest,  and  costs,  charges,  and 
expenses,  to  be  paid  out  of  the  said  $  2,000,  when  paid  in,  and  therenpoii 
defendants  to  reconvey  &c.,  and  the  residue  of  the  $  2,000,  to  be  repaid  to  the 
plaintiffs ;  but  if  the  plaintiffs  shall  not  pay  in  the  $  2,000,  upon  the  plain- 
tiffs paying  to  the  defendants  the  amount  found  due,  within montbi 

AiCy  defendants  to  reconvey  and  deliver  all  deeds  &c,  but,  in  default,  the 
plaintiffs'  bill  to  be  dismissed,  with  costs ;  —  "  But  in  case  it  shall  appear 
on  taking  such  accounts  that  the  amount  due  to  the  defendants  on  the 
18th  day  of  March,  1853,  did  exceed  the  said  sum  of  $  1,900,  let  subse- 
quent interest  be  computed  from  the  said  18th  day  of  March,  1853,  and 
added  to  what  shall  appear  to  be  due  as  aforesaid."  And  tax  the  defend- 
ants' costs  of  suit,  and  amount  to  be  added ;  and  what  shall  be  certified  to 
be  due  to  be  paid  out  of  the  $  2,000,  and  the  residue  to  the  plaintiffs ;  or  if 
the  $  2,000  is  insufficient,  the  whole  to  be  paid  to  the  defendants  in  part 
payment,  and  the  balance  to  be  paid  by  the  plaintiffs ;  and  thereupon  de- 
fendants to  reconvey  &c. ;  And  in  case  the  plaintiffs  shall  not  pay  in  the 
$  2,000,  usual  directions  for  redemption,  or  bill  to  be  dismissed  with  costs. 
Harmer  t;.  Priestly,  16  Beav.  569 ;  1  Seton  Dec.  (Eng.  ed.  1862)  462. 


(r.)   Chattels.    Redemption  of  goods  pledged  ;  overpayment ;  assignee* 

It  is  ordered  and  decreed,  that  it  be  referred  to  A.  B.,  Esquire,  Master  &c^ 
to  take  an  account  of  what  remained  due  on  the  &C.,  the  date  of  the  last  note 
exhibited  in  this  cause,  for  principal  and  interest  of  the  money  advanced  and 
lent  by  the  defendant  W.  to  the  said  C,  the  bankrupt,  on  the  pledge  of  the 
jewels,  plate,  and  effects  mentioned  in  the  original  note  from  the  defendant 
to  the  said  C,  dated  &c,  and  to  compute  the  interest  on  so  much  of  the 
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principal  as  then  remained  due.  And  it  is  further  ordered,  that  the  said 
Master  do  likewise  take  an  a<kx>unt  of  the  said  jewels,  plate,  and  effects, 
specified  in  the  last-mentioned  note,  and  see  which  of  them  remain  in  specie 
in  the  custodj  or  power  of  the  defendant,  and  what  part  thereof  hath  been 
sold  or  disposed  of  bj  the  defendant.  And  as  to  such  part  thereof  as  hath 
been  so  sold  or  disposed  of,  it  is  further  ordered,  that  the  said  Master  do 
take  an  account  of  the  real  value  thereof;  and  that  the  value  of  such  part 
thereof  ad  hath  been  so  sold  or  disposed  of  by  the  defendant  be  applied  in 
the  first  place  towards  paying  the  interest,  and  then  towards  sinking 
the  principal,  of  what  shall  be  so  found  to  have  been  due  to  the  de- 
fendant for  the  money  lent  or  advanced  by  him  as  aforesaid.  And  if  upon 
the  balance  of  the  said  account,  anything  shall  be  found  to  remain  due  to 
the  defendant  for  principal  or  interest,  then  on  payment  thereof  by  the 
plaintiff  to  the  said  defendant  at  such  time  and  place  as  the  said  Master 
shall  appoint,  it  is  further  ordered  that  the  defendant  do  deliver  to  the 
plaintiff  such  part  of  the  said  jewels,  plate,  and  effects  as  shall  be  found 
to  remain  in  specie.  But  in  default  of  such  payment  by  the  plaintiff  to 
the  defendant  as  aforesaid,  it  is  fuither  ordered  that  the  said  plaintiff's  biU 
do  from  thenceforth  stand  dismissed  out  of.  this  Court  with  costs  to  be 
taxed  by  the  said  Master.  And  in  case  it  shall  appear  on  the  said  account 
that  the  defendant  is  overpaid  his  said  principal  and  interest,  then  it  is 
further  ordered  that  the  said  defendant  do  pay  to  the  plaintiff  so  much  aa 
shall  remain  due  to  the  plaintiff  on  the  said  account,  and  also  to  deliver  to 
the  plaintiff  such  part  of  the  said  jewels,  plate,  and  effects  as  shall  remain 
in  specie,  to  be  applied  as  part  of  the  personal  estate  of  the  bankrupt,  for 
the  benefit  of  the  creditors  seeking  relief  under  &c  And  the  Court  doth 
reserve  the  consideration  of  interest  of  any  money  that  may  be  found  due 
from  the  defendant  to  the  pliuntiff,  in  case  there  shall  be  any  such,  and  also 
the  consideration  of  costs,  till  afler  the  said  Master  shall  have  made  his 
report     Liberty  to  apply .^ 

1  BiU  to  redeem  goods  pledged.  See  Kemp  «.  Westbrooke,  1  Vesej,  Sen.  S78 ;  Slade  v, 
Rigg,  S  Hare,  35.  To  recoTer  snrplus,  overpaid.  Harrison  v.  Hart,  Com.  Rep.  393.  Upon 
pajmefit  or  tender  of  amount  for  which  goods  are  pledged,  the  property  is  at  once  re- 
duced to  the  pledgor,  and  they  may  he  recovered  by  action.  2  Spence,  771.  If  no 
time  be  limited  for  redemption,  pledgor  may  redeem  at  any  time  daring  bis  life.  Kemp 
V.  Westbrooke,  1  Vesey,  Sen.  276.  Where  the  pledgee  had  sab-mortgaged  by  deposit,  tha 
original  pledgor  was  entitled  to  redeem  the  goods,  on  paying  the  amount  due  on  the  origi- 
nal pledge.    Spalding  v.  Radlng,  6  Bear.  376,  380. 
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19.  Decree  for  DELiVERixa  Possession  of  Mortgaged  Pbopbstt 

TO  Mortgagees. 

This  cause  having  been  heard  upon  the  bill  and  answer,  and  it  thacnpoo 
appearing  to  the  Court  here,  that  the  said  Norfolk  Gountj  RatlitMid  Goai- 
panj  did  duly  make,  execute,  and  deliver  to  the  said  R.  G.  S.  and  othen 
the  said  deed  of  trust  and  of  mortgage,  and  did  also  duly  make,  ezeoote* 
issue,  and  deliver  to  divers  persons  their  bonds  for  the  payment  of  monej 
and  the  interest  accruing  thereon,  as  in  the  said  bill  is  particulaiij  set  foidi; 
and  it  further  appearing  to  the  Court  here,  that  the  said  Norfolk  Conntf 
Bailroad  Company  have  since  failed  and  neglected,  and  still  do  fmil  and 
neglect,  to  pay  to  the  respective  holders  the  interest  which  has  aocmed  and 
become  due  upon  said  bonds  according  to  the  tenor  thereof^  and  to  MM  and 
comply  with  the  stipulations  contained  in  the  same,  and  that,  by  reason  of 
such  failure  and  neglect  to  pay  said  interest,  and  to  fulfil  and  complj  witk 
such  stipulations,  the  plaintiffs  being  the  present  trustees  under  said  deed, 
are  entitled  as  against  said  Norfolk  County  Railroad  Company  and  its  suc- 
cessors, to  take,  have,  and  hold  possession  of  the  whole  property  conveyed 
to  the  said  R.  G.  S.  and  others  in  and  by  the  said  deed  of  trust  and  of 
mortgage,  and  to  manage  and  dispose  of  the  same  according  to  law,  lor  the 
purposes  in  the  said  deed  specified. 

It  is,  therefore,  thereupon  ordered  and  decreed  by  the  Court  here,  that 
possession  of  all  the  said  property,  rights,  and  estate  conveyed  in  and  by 
the  said  deed  to  the  said  R.  G.  S.  and  others,  be  delivered  to  the  p]junli& 
by  the  said  Norfolk  County  Railroad  Company  and  by  their  officers,  ageali^ 
servants,  and  successors,  and  by  any  and  all  persons  and  corporatioDS)  their 
officers,  servants,  and  agents,  who  have  derived  or  acquired  any  right,  tkk^ 
or  claim  thereto  from  or  under  said  Norfolk  County  Railroad  Company,  or 
in  consequence  of  any  act  done  or  vote  passed  by  them,  sinoe  the  coal- 
men cement  of  the  proceedings  against  them  upon  the  bill  aforesaid  ;  to  be 
held,  managed,  and  disposed  of  by  the  plaintifis  according  to  law,  nnder  the 
provisions  of  the  deed  aforesaid,  until  the  further  order  of  this  Ccnirt*rela- 
tive  thereto. 

And  it  is  in  like  manner  further  ordered  and  decreed,  that  the 
Norfolk  County  Railroad  Company,  their  successors  and  assigns 
and  their  respective  officers,  agents,  and  servants,  be  and  herebj  are 
ally  required  and  commanded,  forthwith,  upon  demand  of  the  plaintii^  to 
deliver  to  them  possession  of  the  said  property,  rights,  and  estate,  and  of 
any  and  every  part  thereof,  and  are  forbidden  and  enjoined  from  thereafter- 
wards  intruding  or  interfering  with  the  plaintiffs  in  their  exclusive 
cupation,  and  enjoyment  of  any  part  of  said  property,  rights  or  estate,  wii 
out,  or  until,  the  further  order  of  this  Court  relative  thereto.  [Shaw  r. 
Norfolk  Co.  R.  R.  Co.,  5  Gray,  184, 185.] 
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20.  MOBTGAGES.  —  ReDEAIPTIOX. 

(a.)  Decree  for  reden^ion  and  account  against  mortgagee  in  posseuian, 

[^English  FormJ] 

[Among  other  thingeJ]  The  Court  doth  think  fit  and  so  order  and  decree, 
that  it  be  referred  to  Mr.  A.  B.,  one  of  the  Masters  &c.,  to  take  an  account 
of  what  is  due  to  the  defendant,  J.  B.,  for  principal  and  interest  on  his  said 
mortgage,  and  to  tax  him  his  costs  of  this  suit.  And  the  said  Master  is 
also  to  take  an  account  of  the  rents  and  profits  of  the  said  mortgaged  prem- 
ises come  to  the  hands  of  the  said  defendant,  J.  R.,  or  of  any  other  person 
(HT  persons  by  his  order  or  for  his  use,  or  which  he  without  wilful  default 
might  have  received.  And  what  shall  be  coming  on  the  said  account  of 
rents  and  profits  is  to  be  deducted  out  of  what  shall  be  found  due  to  the 
said  defendant,  J.  R.,  for  principal,  interest,  and  costs.  And  for  the  better 
taking  the  said  account,  aU  parties  are  to  produce  Aks.,  as  the  said  Master 
shall  direct,  who  in  taking  the  said  account  is  to  make  unto  the  parties  all 
just  allowances*  And  what  upon  the  balance  of  the  said  account  shall  be  cer- 
tified due  to  the  said  defendant,  J.  R.,  for  his  principal,  interest,  and  costs,  it 
is  ordered  and  decreed  that  the  said  plaintiff,  A.  O.,  do  pay  the  same  unto 

the  said  defendant,  J.  R.,  within months  ^  afler  the  said  Master  shall 

have  made  his  report,  at  such  time  and  place  as  the  said  Master  shall  ap- 
point, and  that  thereupon  the  said  defendant  do  re-surrender  [re-convey,  re- 
assign] the  said  mortgaged  premises  unto  the  said  plaintiff,  A.  O.,  or  unto 
such  person  or  persons  as  he  shall  direct,  free,  and  clear  of  all  incumbrances 
done  by  him  or  any  person  claiming,  by,  from,  or  under  him.  But  in 
default  of  the  said  plaintiff's  paying  unto  the  said  defendant,  J.  R.,  what 
shall  be  so  certified  due  to  him  for  principal,  interest,  and  costs  as  aforesaid, 
afler  such  deductions  made  thereout  as  aforesaid,  at  such  time  and  place  as 
aforesaid,  it  is  ordered  that  the  said  plaintiff's  bill,  as  against  the  said  de- 
fendant, J.  R.,  do  from  thenceforth  stand  dismissed  out  of  this  Court,  with 
costs,  to  be  taxed  by  the  said  Master. 

(i.)  Occupation  rent} 

And  it  being  alleged,  that  the  defendant  has  been  in  the  actual  possession 
smd  enjoyment  of  the  said  mortgaged  premises  since  the day  of , 

1  The  decree,  npon  a  bill  to  redeem,  shoiild  fix  the  time  within  which  the  redemption 
is  to  ttke  place ;  and  should  direct  that  the  plaintiff's  bill  be  dismissed  with  costs,  if  the 
money  be  not  paid  within  the  time  prescribed.  Waller  v.  Harris,  7  Paige,  1S7 ;  Shannon 
w.  Speeis,  2  A.  K.  Marsh.  312.  The  time  to  be  fixed  is  within  the  discretion  of  the  Conrt, 
and,  being  fixed,  will  not  be  enlarged.  Ferine  v.  Dunn,  4  John.  Ch.  UO  \  NoTOsiehiki 
tr.  Wakefield,  17  Yesey,  417. 

*  To  charge  a  mortgagee  in  possession  with  ocenpation  rent,  the  mortgagor  shodd  al- 
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(«.)  Account;  sale;  dissolution. 

Decree  for  account  of  dealings  and  transactions. 

The  Court  doth  order  and  decree  that  it  be  referred  Sec  to  take  an  ao- 
oount  of  all  partnerBhip  dealings  and  transactions  between  the  plaintiff  and 

the  defendant  (from  the daj  of ) ;  and  that  what,  upon  taking 

the  said  accoants,  shall  appear  to  be  dae  from  either  of  the  said  parties  to 
the  other  of  them,  be  (within  one  month  from  the  date  of  the  Master's 
report)  paid  by  the  part j  from  whom,  to  the  party  to  whom,  the  same  shall 
be  certified  to  be  due  [or  adjourn  further  consideration  &c.].  Liberty  to 
apply.  2  Lindley  Partn.  (Eng.  ed.  1860)  828 ;  see  also  ib.  for  the  method 
of  taking  an  account  under  such  decree. 

{/,)  House  S^c,  where  business  was  carried  on  declared  partnership  eusels  ; 

sale  and  accounts  ;  receiver* 

This  Court  doth  declare,  that  the  leasehold  house  &:c.,  at  &c^  in  the 
plaintiff's  bill  mentioned,  and  cx>mpri8ed  in  the  indenture  of  lease,  dated 
&c^  and  in  the  indenture  of  assignment,  dated  ^ec,  and  wherein  the  pait- 
nership  between  the  plaintiff  and  the  defendant  has  been  carried  on,  are 
assets  of  the  said  partnership ;  and  it  is  ordered  that  the  said  leasehold 
property,  together  with  the  trade-fittings  and  fixtures  thereon,  be  sold 
ttxe  approbation  of  &c., — money  to  be  paid  into  Court;  account  of 
ship  dealings  and  transactions.  Adjourn  &c.  Liberty  to  ^ply  in  cham- 
bers for  receiver.    Raiker  v.  Pike,  1  Seton  Dec  (Eng.  ed.  1862)  543. 

(^.)  Decree  for  dissolution  from  time  of  notice;  renewed  lease  parinenkip 
assets  ;  accounts  ;  inquiry  as  to  most  benejleial  mode  of  saUy  and  if 
as  a  going  concern^  or  <u  wound  up  ;  sale. 

This  Court  doth  ^  declare,  that  the  partnership  in  the  pleadings  of  tbor 

causes  mentioned,  called  the Co.,  is  to  be  deemed  dissolved  as  firam 

the day  of ,  the  date  of  the  notice  of  dissolution  given  by  Messrs. 

,  as  the  solicitors  and  on  behalf  of  the  defendants  F.  and  M^  as  in  the 

pleadings  mentioned  [or  as  from  the day  of ,  the  date  of  the 

filing  of  the  plaintiff's  bill  in  this  cause ;  and  doth  order  and  decree  the 
same  accordingly] ;  And  the  Court  doth  further  declare,  that  the  renewed 
leases  of  the  freehold  mines,  lands,  and  premises,  in  such  leases  respect 
tively  comprised,  granted  by  &c.,  the  respective  lessors,  to  the  defendants, 
dated  respectively  &c,  are,  in  equity,  assets  of  the  said  partnerslup  firm ; 
And  the  Court  doth  order  and  decree  that  it  be  referred  dec,  to  take  and 
make  the  following  account  and  inquiry,  that  is  to  say :   1.  An  aocoant  of 
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the  partnership  dealings  between  6cc^  aU  severally  deceased,  and  the  plain- 
tiff and  defendants  respectivelj,  since  the  grant  by  &c.  of  the  lease,  dated 
&c.,  and  including  in  such  account  or  dealings  with  the  partnership  assets, 
property,  and  estates,  since  the  date  of  the  dissolution ;  2.  An  inquiry,  of 
what  the  partnership  estates,  property,  and  effects  now  consist,  and  in  what 
manner,  and  upon  what  terms  and  conditions  the  same  may  be  sold  most 
beneficially  for  all  parties  interested  therein ;  and  whether  as  a  going  con- 
cern, or  as  one  finally  wound  up ;  And  it  is  ordered  that  the  said  partner- 
ship estate,  property,  and  effects  be  sold  with  the  approbation  of  the  Mas- 
ter [or  Court,  or  Judge]  in  such  manner,  and  upon  such  terms  and  condi- 
tions as  shall  appear  to  be  most  beneficial  for  the  parties  interested  therein." 
Beceiver.    Adjourn  &c.    1  Seton  Dec  (Eng.  ed.  1862)  544,  545. 

(h.)  Account  of  partnership  assets  on  bill  hf  creditor  ;  one  partner  deceased^ 
survivors  bankrupt ;  inquiry^  if  deceased's  estate  was  released. 

The  Court  doth  order  and  decree  that  the  following  accounts  and  inquiries 
be  taken  and  made,  that  is  to  say:  1.  An  account  of  what  was  due  at  the 
time  of  the  death  of  D.,  deceased,  from  the  partnership  of  D.  &c.,  (ncmv- 
ing  partners)  to  the  plaintiff  B.  and  to  S.  respectively ;  and  also  what  was 
due  to  all  such  other  persons  as  were  creditors  of  the  partnership  of  D.  & 
Co.,  at  the  time  of  the  death  of  the  said  D. ;  2.  An  account  of  what  is  now 
due  from  the  said  partnership  to  the  plaintiff  B.  and  to  S.  respectively, 
and  to  all  such  other  persons  as  were  creditors  of  the  said  partnership  at 
the  time  of  the  death  of  D. ;  3.  An  inquiry,  whether  the  said  plaintiffs  and 
creditors,  or  any  and  which  of  them,  continued  to  deal  with  the  said  &C., 
(survivors),  after  the  death  of  the  said  D. ;  4.  An  inquiry  what  sum  or 
sums  of  money  was  or  were  paid  by  the  said  surviving  partners  to  the 
plaintiffs  and  creditors  respectively,  fi'om  the  death  of  D.  to  the  bankruptcy 
\or  insolvency]  of  the  said  surviving  partners,  and  what  has  been  since  re- 
ceived by  the  plaintiffs  and  creditors  respectively ;  5.  An  inquiry  whether 
the  said  plaintiffs  and  creditors,  or  any  and  which  of  them,  have  by 
such  subsequent  dealing  released  the  estate  of  D.  from  the  payment  of  their 
respective  debts,  or  what,  if  anything,  remains  due  in  respect  thereof. 
Adjourn  <Sbc.     1  Seton  Dec.  (Eng.  ed.  1862)  550. 

(»•)  Same  ;  against  adminisirators  of  deceased  partner,  and  surviving 

partner* 

^  Ordered,  that  it  be  referred  to  one  of  the  Hk^ters  &€.,  to  take  and  state 
an  account  of  what  may  be  doe  to  the  pUiintiffs  upon  their  demand,  stated  in 
the  bill,  and  to  all  other  the  creditors  of  the  intestate  from  him,  at  the  time 
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of  his  death,  either  in  his  individual  character,  or  as  a  partner  of  the  hoose 
of  B.  &  F.,  in  the  pleadings  mentioned ;  and  whether  bj  judgment,  mort- 
gage, or  otherwise,  and  the  Master  is  to  Cause  reasonable  notice  to  be  giTen, 
in  his  discretion,  either  personally  or  inserted  in  such  public  paper  or 
papers  as  he  may  deem  proper,  for  the  said  creditors  to  come  in  before  him 
and  prove  their  debts ;  and  he  shall  fix  a  peremptory  day  for  that  purpose, 
and  such  of  them  who  shall  not  come  in  and  prove  their  debts  by  the  time 
BO  to  be  limited,  shall  be  excluded  from  the  benefit  of  this  decree ;  and  such 
persons,  not  parties  to  this  suit,  who  shall  come  in  before  the  said  Master 
to  prove  their  debts  are,  before  they  be  admitted  creditors,  to  contribute  to 
the  plaintiffs  their  proportion  of  the  expenses  of  this  suit,  to  be  settled  by 
the  said  Master. 

And  it  is  further  ordered,  that  the  Master  take  an  account  of  the  per- 
sonal estate  of  the  intestate,  which  hath  come  to  the  hands  of  the  defend- 
ants (administrators,)  or  to  the  hands  of  any  other  person  by  their  order  or 
for  their  use. 

And  it  is  hereby  ordered,  by  way  of  special  directions  to  the  said  Master, 
that  in  taking  such  accounts,  the  administrators  be  not  charged  with  any 
loss  sustained  by  the  act  of  the  defendant  F.  on  the  undivided  moiety  be- 
longing to  the  intestate,  of  the  goods,  chattels,  and  credits  of  the  said  fim 
of  B.  &  F.  in  possession  of  F.,  by  the  administrators,  and  which  undivided 
moiety  is  stated,  in  their  answer,  to  have  been  of  the  value  of  3,601  dol- 
lars and  45  cents. 

And  it  is  further  ordered,  that  the  administrators  be  charged  with  the 
amount,  without  interest,  of  assets,  being  in  money  and  stock,  or  ^^Kttffo^ 
and  amounting  to  665  dollars  and  76  cents,  and  put  into  the  possessioD  of 
F.  by  them,  as  part  of  the  partnership  stock  between  them,  and  that  they 
likewise  be  charged  with  the  amount  in  value  of  goods  received  by  tfaem 
upon  the  insolvency  of  F.  from  the  said  partnership  stock,  and  stated  by 
them  to  be  of  the  value  of  491  dollars  ;  and  that  they  likewise  be  charged 
with  the  amount  in  value  of  assets  admitted  to  be  in  hand  unsold,  and 
stated  by  them  to  be  of  the  value  of  500  dollars,  and  that  they  be  charged 
with  moneys  received  from  the  debts  of  the  continued  partnership  formed 
between  them  and  the  said  F.,  and  stated  by  them  to  amount  to  268  dol- 
lars. 

And  it  is  further  ordered,  that  they  be  credited  with  the  debts  of  the 
partnership  of  B.  &  F.,  for  which  they  have  made  themselves  personally 
liable,  as  and  for  so  much  money  paid  by  them  in  a  course  of  administra- 
tion, and  which  said  debts,  with  the  interest  and  costs  thereon,  are  estimated 
by  them  to  amount  to  1,583  dollars  and  75  cents. 

And  it  is  further  ordered,  in  addition  to  these  special  directions,  that  die 
administrators  be  charged  with  all  other  assets  which  may  have  come  tD 
their  hands,  or  to  the  hands  of  any  other  person  for  their  use,  and  be 
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credited  with  all  other  payments  and  dispositions  thereof,  by  them  made  in 
a  due  course  of  administration. 

And  it  is  further  ordered,  that  the  said  Master  make  all  just  allowances 
to  the  said  administrators  for  costs  and  expenses,  but  that  no  allowance  be 
made,  under  the  special  circumstances  of  this  case,  by  way  of  compensa- 
tion for  their  time  and  trouble. 

And  it  is  further  ordered,  that  the  said  Master  also  state  an  account  of  the 
location,  quantity,  and  value  of  the  real  estate  of  the  intestate,  whereof  he  died 
seized,  and  of  the  amount  of  the  incumbrances  thereon ;  that  the  Master 
report  in  the  premises  with  all  convenient  speed,  and  that  he  report  specially 
on  any  point,  or  apply  for  further  directions,  if  he  should  deem  it  proper. 

And  it  is  further  ordered  and  declared,  that  the  balance  of  the  said  per- 
sonal estate  that  shall,  upon  such  accounting,  be  found  to  be  remaining  in 
the  hands  of  the  administrators  unadministered,  be  applied,  in  the  first 
place,  to  pay  and  satisfy  judgment  debts  against  the  said  estate,  according 
to  their  respective  priorities  in  point  of  time ;  and  if  any  assets  shall  then 
remain  unadministered,  that  the  same  be  applied  to  pay  the  plaintiffs,  and 
all  other  creditors,  if  any,  who  shall  have  come  in  under  this  decree,  and 
proved  their  debts  before  the  said  Master ;  and  if  not  sufficient  to  pay  all 
of  them,  including  their  costs,  then  in  ratable  proportions,  according  to 
their  respective  amounts,  and  without  any  preferences  or  regard  to  legal 
priorities. 

And  it  is  further  ordered,  that  if  any  proportion  of  the  debts,  and  the 
costs  and  charges  thereon,  shall  still  remain  unsatisfied,  the  plaintiff,  or  any 
other  of  the  creditors  who  shall  have  so  come  in  under  this  decree,  shall  be 
at  liberty  to  apply-  to  this  Court,  on  the  foot  of  this  decree,  for  a  sale  of  the 
real  estate  of  the  intestate,  and  that  the  proceeds  arising  from  such  sale  be 
applied  to  satisfy  the  proportions  of  debts  that  shall  remain  due,  but  that  all 
legal  incumbrances  upon  such  real  estate  shall  have  preference. 

And  it  is  further  declared,  that  the  right  of  application,  on  the  part  of 
either  of  the  parties  to  this  suit,  for  an  injunction  if  requisite  to  stay  pro- 
eeedings  on  the  part  of  any  creditor  at  law,  either  in  respect  to  the  personal 
or  real  estate,  or  to  stay  proceedings  on  any  mortgage  upon  the  said  real 
estate,  is  left  open*  And  all  other  and  further  directions  and  questions  are 
reserved." 

(J,)  Account  an  liU  hy  party  interested  under  unO. 

Accounts  and  inquiries  as  to  testator's  partnership  business. 

Usual  accounts  of  testator^s  personal  estate.  ''  And  it  is  ordered  that  the 
said  Master  do  inquire  what  was  the  amount  of  the  testator's  capital,  stock 
in  trade,  credits,  debts,  and  liabilities  in  the  partnership  trade,  or  business 

VOL.  III.  188 
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of  a  wholesale  dealer  in  &c.,  in  the  pleadings  mentioned,  on  the  footing  of 
the  deed  of  &c. ;  and  whether  any,  and  which,  of  the  debts  due  to  the  said 
partnership  at  the  date  of  the  said  deed  remain  unpaid,  and  under  what 
circumstances,  and  whether  any,  and  what  steps  ought  to  be  taken  for  re* 
covering  the  same  ;  and  what  is  the  present  amount  of  the  capital,  and  of 
the  credits,  debts,  and  liabilities  of  the  said  business,  and  how  such  capital 
has  been  derived ;  and  it  is  ordered  that  the  said  Master  do  take  an  ac- 
count of  the  business,  and  of  the  profits  and  losses  thereof,  in  each  year 
since  the  testator's  death."  Any  settled  account  not  to  be  disturbed ;  de- 
fendant P.  P.  (executor)  to  be  charged  with  all  moneys  received  by  him ; 
and  be  allowed  all  sums  properly  paid  by  him  to  J.  H.  (agent),  for  carry- 
ing on  the  business  under  the  will,  and  having  regard  to  its  terms.  And 
that  the  said  Master  do  also  "  inquire  what  sums  of  money  have  been  paid 
by  the  defendant  P.  P.  to  the  defendant  J.  P.,  or  to  any  other  person  &c 
according  to  the  terms  of  the  testator's  will ;  and  whether  it  will  be  fit  and 
proper,  and  for  the  benefit  of  the  infant  plaintiff,  that  the  said  business 
should  be  carried  on,  and  in  what  manner  and  upon  what  terms."  (And 
let  such  steps  be  taken  respecting  the  recovery  of  the  testator^s  debts  and 
the  said  business  as  the  Court  [or  Judge]  shall  direct.)  1  Seton  Dec. 
(Eng.  ed.  1862)  553. 


(JL)  Decree  requiring  surviving  partner,  who  has  retained  the  capital  stock 
of  the  firm  and  employed  it  in  trade  to  account  for  the  profits 
derived  from  it,  proper  allowances  being  made  for  managing  the 
business. 

It  was  ordered  that  it  be  referred  to  &C.,  to  inquire  whether  the  concerns 
of  the  firm,  as  they  stood  at  the  death  of  M.,  were  in  any  manner  and  how 
kept  separate  and  distinct  from  the  concerns  of  the  firm  that  was  carried 
on  after  his  death,  and  whether  the  concerns  of  the  new  firm  were  in  any 
manner,  and  how  and  to  what  extent,  aided  or  supplied  from  the  concerns 
of  the  old  firm ;  and  it  was  declared  that  the  shares  of  profits  which,  after 
the  death  of  M.,  were  paid  by  De  T.,  the  defendant,  to  the  junior  partners 
of  the  concern,  were  to  be  considered  as  in  the  nature  of  wages,  and  to  be 
allowed  to  De  T.  in  discharge  of  the  account  of  the  profits  of  the  concern ; 
and  the  Master  was  to  inquire  what  would  be  a  reasonable  compensation  to 
De  T.  for  his  personal  attention  and  credit,  which  was  also  to  be  allowed  to 
him.  npoil  appeal  this  decree  was  affirmed,  with  liberty  for  the  defend- 
ant De  T.,  in  the  proceedings  before  the  Master,  to  submit  to  the  judgment 
of  the  Master  any  claims  as  just  allowances  which  he  may  be  advised 
ought  jifstly  to  be  made  to  him,  by  reason  or  on  account  of  the  manage- 
ment, transacting,  and  cari'ying  on  the  business  or  concern,  at  any  period 
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or  periods  by  thera  the  said  De  T.,  M.  De  P.,  and  F.  6.,  or  any  of  them, 
or  by  them  the  said  M.,  De  P^  and  F.  6.,  or  either  of  them,  or  any  other 
person  or  persons :  "  and  it  is  ordered,  that  the  said  Master  do  state  in  liis 
report  the  facts  and  reasons  upon  which  he  shall  have  adjudged  any  allow- 
ances to  be  just  allowances,  if  on  the  behalf  of  the  plaintiff  he  shall  be  re- 
quested so  to  do,  and  state  the  facts  and  reasons  upon  which  he  shall  have 
adjudged  any  allowances  prayed  not  to  be  just  allowances,  if  he  shall  be 
requested  on  the  behalf  of  the  said  defendant  to  make  such  statements.** 
Affirmed  on  appeal  to  the  House  of  Lords.  Brown  v,  De  Tastet,  Jacob, 
284. 

(L)  Afore  extended  fomu 

EttaUe  pnrchased  with  partnership  funds  distinctly  traced^  hut  conveyed  to 
and  occupied  by  one  partner,  since  deceased,  declared  partnership 
property ;  sale  decreed  to  pay  off  heirs,  copartnership  debts,  and  co- 
partnership balance  to  surviving  partner.  States  to  be  separately 
sold;  separate  accounts  to  be  kept  by  Master;  any  of  the  parties  at 
liberty  to  bid  ;  account  of  copartnership  affairs  to  be  taken,  and  of  what 
debts  remain  unpaid,  and  of  the  copartnership  assets  uncollected  Sfc, ; 
account  of  rents  received  and  value  of  occupation  rent,  of  repairs, 
taxes,  and  insurance,  and  of  liens  on  the  estates  ;  confirmation  ofre* 
port ;  certain  persons  allowed  as  purchasers,  and  let  into  possession  ; 
decree  release  as  to  infants  ;  distribution  of  proceeds  ;  costs  out  of  the 
fund, 

Circuit  Court  of  U.  States,  1  t     -r     • 

District  of  Massachusetts.  [  ^  Equity. 

This  cause  came  on  to  be  heard  at  this  term  on  the  pleadings  and  evi- 
dence therein,  and  was  argued  by  counsel  as  well  for  the  defendants  as  for 
the  plaintiff,  and  thereupon  upon  consideration  thereof,  the  Court  doth  now 
adjudge  and  declare  it  to  be  well  proved  that  the  plaintiff  and  said  O.  H., 
deceased,  were  copartners  in  business  under  the  firm  of  H.  &  K.,  in  man- 
ner and  form  as  stated  in  the  bill,  and  that  said  copartnership  was  dissolved 
on  the  22d  day  of  December,  A.  D.  1841,  by  the  death  of  the  said  0.  H. ; 
that  the  said  land  in  C.  square,  and  the  said  land  in  C.  street,  mentioned  in 
the  bill,  were  purchased  and  the  said  building  upon  the  land  in  C.  square 
was  built  by  said  firm  out  of  and  with  their  copartnership  funds  and  for 
their  copartnership  uses  and  purposes ;  —  that  the  said  two  parcels  of  real 
estate  were  originally  and  always  held,  managed,  and  intended  by  the 
plaintiff  and  said  O.  H.  as  part  of  their  joint  copartnership  stock,  and  that 
the  same  do  now  constitute  a  part  of  the  stock  and  assets  of  said  late  firm ; 
that  the  said  land  and  dwelling-house  near  B.  street  mentioned  in  the  bill 
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were  bought  and  built  bj  said  0.  H.,  with  and  out  of  the  copartnership 
funds  withdrawn  and  applied  by  him  to  that  purpose,  secretlj  and  without 
the  knowledge  or  consent  of  the  plaintiff;  that  the  said  appn>priati<m  ol 
the  copartnership  funds  to  that  purpose  bj  said  O.  H.,  was  a  fraaduleDt 
appropriation  and  investment  thereof  bj  him  in  his  own  name,  and  that  the 
said  dwelling-house  and  land  near  B.  street  ought  therefore  to  be  deemed, 
and  is  hereby  declared,  to  be  part  of  the  copartnership  stock  and  property 
of  said  late  firm ;  —  that  said  E.  D.,  deceased,  when  he  took  his  cooTeyanoe 
of  said  B.  street  estate  in  mortgage  from  said  O.  H.,  had  no  notice  of  the 
siud  fraud,  and  was  a  bona  Jlde  mortgagee  thereof,  and  his  administratar, 
said  E.  E.  D.,  one  of  the  defendants,  is  entitled  to  the  extent  of  said  mort- 
gage to  be  protected  and  to  have  priority  of  right  of  payment  oat  of  sud  Bw 
street  estate.  But  that  neither  the  widow,  nor  the  heirs,  nor  the  administni- 
tor,  nor  the  private  creditors  of  s^id  O.  H.,  are  entitled  to  any  such  protec- 
tion or  priority.  And  it  is  further  considered  and  adjudged  by  the  Couzt 
that  the  said  estate  near  B.  street,  as  well  as  said  estate  on  C.  sqaare  and 
said  estate  on  C.  street,  ought  to  be  sold,  under  the  direction  of  the  Gomt, 
by  a  Master,  and  the  proceeds  brought  into  Court,  first  to  apply  so  much 
thereof  as  is  necessary  to  discharge  the  mortgages  thereon,  and  to  apply 
the  residue  thereof  to  the  discharge  of  the  debts  of  the  copartnership  and 
the  copartnership  balance  that  may  be  found  due  to  the  surviving  partoer. 
And  the  Court  doth  further  order  and  decree,  that  it  be  referred  to  6.  T. 
C,  Esquire,  one  of  the  masters  of  this  Court,  to  cause  the  sfud  parcel  of 
real  estate  in  C.  square,  and  the  said  parcel  of  real  estate  in  C  street,  and 
the  said  parcel  of  real  estate  near  B.  street,  to  be  separately  sold  with  the 
approbation  of  the  said  Master  at  such  times  and  places  as  he  shall  think 
fit,  to  the  best  purchaser  or  purchasers  that  can  be  got  for  the  same  to  be 
allowed  of  by  the  said  Master,  wherein  all  proper  parties  are  to  join  as  the 
said  Master  shall  direct.  And  any  of  the  parties  are  to  be  at  liberty  to 
bid  at  said  sales  for  all  or  any  of  said  estates.  And  it  appearing  to  the 
Court  that  the  said  estates  in  C.  square  and  near  B.  street  are  oicamberod 
by  mortgages  or  other  liens,  the  said  Master  is  directed  to  keep  and  stale 
his  accounts  so  that  it  may  appear  by  his  report  what  are  the  proceeds  of 
each  of  said  parcels  of  real  estate.  And  the  Court  doth  further  order  and 
decree,  that  it  be  referred  to  the  same  Master  to  take  and  state  an  aoooaai 
of  the  partnership  debts  and  credits  at  the  time  of  the  death  of  said  O.  B., 
and  of  all  subsequent  receipts,  payments,  and  disbursements,  by  the  sorriv- 
ing  partner  on  the  copartnership  account,  or  in  liquidation  of  its  affairs' and 
of  the  balance  due  from  said  O.  H.  to  the  plaintiff  on  the  copartnership 
account  And  the  said  Master  is  also  to  inquire  and  report  what  oopait- 
nership  debts,  if  any,  still  remain  unpaid  by  the  surviving  partner,  and 
what  copartnership  assets,  if  any,  still  remain  uncollected  or  onadminiatcred» 
and  the  value  thereof.    And  the  said  Master  is  also  to  take  an  aooount  of 
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all  rents  and  sums  of  money,  or  other  things  of  value  received  by  said 
0.  H.  in  his  lifetime,  or  by  his  administrator,  widow,  or  heirs,  since  his  de- 
cease, for  the  occupation  of  said  estate  near  B.  street,  or  which  without  the 
wilful  default  or  neglect  of  him  or  them  might  have  been  received  there- 
from, and  if  the  said  estate  or  any  part  thereof  has  been  occupied  by  said 
0.  H.  in  his  lifetime,  or  by  his  said  widow,  or  heirs,  or  administrators,  since 
his  decease,  to  fix  and  report  a  just  occupation  rent  therefor,  and  also  to 
take  an  account  of  all  sums  which  had  been  paid  by  said  O.  H.  in  his  life- 
time, or  by  any  of  the  parties  since  his  decease,  for  necessary  repairs, 
taxes,  or  insurance  upon  said  6.  street  estate,  or  on  account  of  the  said 
mortgages  thereon.  And  the  Master  is  to  be  at  liberty  to  state  any  special 
circumstances.  And  for  the  better  discovery  of  the  matters  aforesaid,  the 
said  Master  may  examine  either  party  on  oath,  an!l  may  require  the  pro- 
duction of  the  partnership  books  of  said  late  firm,  and  all  documents  and 
vouchers  in  the  possession  of  either  party  touching  the  premises.  And  the 
Court  doth  reserve  the  consideration  of  all  further  directions  until  the  com- 
ing in  of  the  Master's  report  upon  some  of  the  matters  herein  referred  to 
bim,  unless  either  of  the  parties  shall  in  the  mean  time  apply  for  further 
directions,  which  they  are  at  liberty  to  do,  if  occasion  shall  require. 

Confirmation  of  Mcuter^s  Beport,^  The  report  of  6.  T.  C,  Esq.,  the 
Master  to  whom  it  was  heretofore  referred,  by  a  decree  passed  in  this  cause, 
to  sell  the  three  certain  parcels  of  real  estate,  and  also  to  take  and  state 
the  accounts  in  said  decree  mentioned,  having  come  in  and  been  filed  in  the 
cleriL's  office  on  the  first  day  of  this  Term,  and  no  exception  having  been 
taken  thereto;  on  motion  of  Mr.  English,  the  plaintiff's  solicitor,  it  is 

« 

ordered  and  decreed  that  said  report  do  stand  confirmed,  and  that  the  si^id 
M.  K.  be  allowed  as  the  purchaser  of  said  parcel  of  real  estate  in  C. 
square,  and  of  said  estate  near  B.  street,  and  said  J.  L.  be  allowed  as  the 
purchaser  of  said  parcel  of  land  in  C.  street,  at  the  prices  of  said  estates 
respectively  reported  by  said  Master  as  the  highest  bid  therefor. 

jKnal  Decre€,2    This  cause  came  on  to  be  further  heard  at  this  term  for 
directions  as  to  the  final  decree,  and  was  argued  by  counsel,  and  thereupon 
apon  consideration  thereof,  it  was  ordered,  adjudged,  and  decreed,  that  the 
report  of  G.  T.  C,  Esq.,  the  Master  to  whom  it  was  referred  to  convey  the 
estates  sold  under  the  authority  of  a  former  decree  in  this  cause,  which  re- 
port was  filed  in  the  clerk's  office  on  the  17th  day  of  July,  A.  D.  1845,  do 
stand  confirmed;  and  the  said  M.  K.  be  let  into  possessipn  of  the  said 
estate  on  C.  square,  and  the  said  estate  near  B.  street ;  and  said  J.  L.  be 
let  into  possession  of  the  said  estate  on  C.  street    And  it  is  further  ordered, 
tbat  the  said  defendants,  IL  O.  H.  and  S.  S.  H.  respectively,  do  as  and 
^rben  they  shall  respectively  attain  the  age  of  twenty-one  y^ars,  execute, 

188* 
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acknowledge,  and  deliver  sufficient  deeds  of  release  of  the  said  eststn  in 
C.  square,  and  near  B.  street,  to  said  M.  K.,  his  heirs  or  assigns,  and  of  the 
aaid  estate  in  C.  street  to  said  J.  L.,  his  heirs  or  assigns,  unless  the  siid 
H.  O.  H.  and  S.  S.  H.  respectivelj  shall,  within  six  months  after  they 
shall  have  respectivelj  attained  said  age  of  twentj-one  years,  show  onto 
this  Court  good  cause  to  the  contrary  ;  and  in  the  mean  time  it  is  ordered, 
that  the  said  purchasers  of  said  estates,  and  their  respectiTe  heiis  and  as- 
signs, do  hold  and  enjoy  the  said  estates  by  them  respectively  parcfaased, 
and  to  them  respectively  conveyed  by  said  deeds  of  said  Master.    And  the 
Court  doth  further  order,  that  the  proceeds  of  said  estates  now  in  Comi 
be  paid  out  of  Court  to  the  plaintiff  or  his  solicitor,  less  the  fees  of  the 
Master,  which  have  been  already  paid  out  to  him,  —  the  accountable  re- 
ceipts of  the  plaintiff  delivered  into  Court  by  him  pursuant  to  a  ibnner 
decree  to  be  delivered  back  and  paid  to,  and  taken  by  him  as  monej,  and 
that  said  defendant  T.  6.  do  forthwith  pay  to  the  plaintiff  or  his  aoliciior 
the  said  sum  of  one  hundred  and  ninety-«even  dollars  and  fifty  cents  foand 
and  reported  to  be  due  from  him  to  the  plaintiff  by  the  first  report  of  the 
Master,  the  said  plaintiff  agreeing  to  remit  ninety-seven  dollars  and  fiftj 
cents  thereof  to  said  T.  6.    And  touching  the  costs,  the  plaintiff  is  to  re- 
cover his  costs  against  the  estate  of  said  O.  H.  deceased,  and  the  saffle  ire 
to  be  paid  to  him  or  his  solicitor  by  the  said  administrator,  widow,  and  bein 
of  said  O.  H.,  deceased,  out  of  any  the  goods  or  estate  of  said  deceased, 
which  may  now  be  in,  or  may  hereafter  come  to»  the  hands  or  possessioB  d 
them  or  any  of  them  other  or  further  than  such  personal  property  of  the 
said  deceased  as  may  have  been  allowed  to  sftid  widow  before  the  ^bs% 
of  this  bill,  by  the  decree  of  the  Judge  of  Probate  for  the  county  of 
M.,  where  s»d  deceased  last  resided.     But  as  between  the  plaintiff  and 
the   said   administrator,    widow   and   heirs   personally,  and   as  betweei 
the  plaintiff  and  the  other  defendants,  the  Court  doth  not  think  fit  to  give 

any  costs. 

[Kelley  v.  Greenleaf,  3  Story  C.  C.  93.] 

(m.)  Partnership  realty  to  he  deemed  personalty. 

This  Court  doth  declare,  that  the  estates  appearing  by  the  Mastei's  re- 
port [or  the  said  certificate]  to  have  been  purchased  on  account  of  the  part* 
nership,  and  ont  of  the  funds  and  effects  thereof,  did  form,  and  are  to  he 
considered  as  part  of,  the  capital  and  effects  of  the  partnership,  at  the  lin^ 
of  the  decease  of  the  testator,  and  that  the  testator^s  interest  in  the  nid 
estates,  and  such  other  real  estates,  if  any,  as  formed  part  of  the  eapotil 
and  effects  of  the  partnership,  at  the  time  of  his  decease,  are  to  be  ooo^ 
ered  in  equity  personal  estate  of  the  testator.  Phillips  r.  Phillips,  1  Mj< 
and  K.  649.     1  Seton  Dec  (Eng.  ed.  1862)  555. 
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(n.)  Inquiry  whether  dissolution  beneficial  for  infants. 

The  defendants,  the  executors,  by  their  ooansel  decliDing  to  carry  on  the 
testator's  trade  of  <&c.,  it  is  ordered  that  the  Master  do  inquire,  whether  it 
be  for  the  benefit  of  the  plaintiffs  {the  infants)  that  the  terms  offered  by  the 
defendant  S.  for  dissolving  the  partnership  in  the  pleadings  mentioned 
should  be  accepted,  or  that  such  partnership  should  be  dissolved  on  any  and 
what  other  terms.^     1  Seton  Dec  (Eng.  ed.  1862)  556. 

(o.)  Infavis  declared  entitled  to  profits  against  survivor^  also  executor  ;  tn- 
quiry^  if  for  their  benefit  to  take  profits  or  interest 

This  Ck)urt  doth  declare  that  the  plaintiff  E.  B.,  and  the  defendants,  the 
infants,  are  entitled  to  an  account  of  the  profits  made  since  the  death  of  the 
testator  in  the  trade  carried  on  in  his  lifetime  by  him  and  the  defendant 
R.  B.,  as  partners,  and  which,  since  his  death,  has  been  carried  on  by  the 
said  defendant  R.  B.  And  the  Court  doth  order  that  it  be  referred  to  A. 
B^  one  of  &c^  to  take  an  account  of  the  profits  of  such  trade,  and  of  the 
value  of  the  stock  and  effects  therein,  and  of  what  such  stock  and  effects 
consisted ;  and  that  the  said  Master  do  inquire  whether  it  would  be  more 
for  the  benefit  of  the  plaintiff  E.  B.,  and  the  defendant  G.  B^  to  take  the 

testator's  share  of  the  said  stock  in  trade,  or  to  accept  the  sum  of  $ , 

with  interest,  as  calculated  by  the  report,  dated  &c.     1  Seton  Dec.  (Eng. 
ed.  1862)  556,  557. 

22.  Accounts  as  to  Ships. 

(a.)  Decree  for  account  of  ship  and  cargo.    Inquiries  as  to  sale  between 

part-owners. 

It  is  ordered,  that  it  be  referred  to  A.  B.,  one  of  &c.,  to  take  the  account 
and  make  the  inquiries  following,  that  is  to  say :  1.  An  account  of  all 
dealings  and  transactions  between  the  plaintiff  and  defendant  relating  to 
the  ship  B.,  and  the  cargo  on  board  the  [fame,  and  of  all  sums  of  money 
received  and  paid  by  the  said  parties  or  either  of  them,  on  account  thereof; 
2.  An  inquiry,  what  is  become  of  the  said  cargo,  and  by  whom,  and  for 
what,  the  same  has  been  sold,  and  how  much  has  been  received  by  the  said 
parties  or  either  of  them,  under  an  agreement  or  agreements  made  between 
them  in  relation  thereto ;  8.  An  inquiry,  whether  any  and  what  sale  or 
Mies  hath  or  have  been  at  any  time  or  times,  and  when,  made  of  tlie  said 
ship,  or  any  or  what  part  or  parts  thereof,  and  to  and  by  whom,  and  for 

1  The  Coart  of  Chancery  may  appoint  a  person  to  carry  on  trade  for  aa  infant  part- 
ner.   Thompson  v.  Brown,  4  John.  Ch.  619. 
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what  price  or  prices  respectively ;  4.  An  inquiry,  whether  such  sale  or 
sales  was  or  were  a  real  fair  sale  or  sales,  or  not,  and  if  not,  then  what  was 
the  value  of  the  said  ship,  and  a  fair  and  reasonable  price  to  be  given  for  the 
purchase  thereof  at  the  time  of  such  sale  or  sales,  or  of  such  pretended  nk 
or  sales  thereof;  and  what  is  become  of  the  said  ship,  and  in  whose  cos* 
tody  or  possession  the  same  now  is,  and  ever  since  hath  been.  Adjoon 
&c.     1  Seton  Dec  (Eng.  ed.  1862)  559. 

(b.)  Decree  for  general  account  €U  to  a  ship. 

The  bill  was  bj  soine  part-owners  against  the  managing  owner  and  other  parfrovnai, 
or  tfaeir  representatives. 

It  is  ordered,  that  the  said  Master  do  take  *^  an  account  of  all  deaGngs 
and  transactions  between  the  plaintiff  and  the  defendants,  relating  to  tbe 

ship  or  vessel  called  the  J ,  in  the  pleadings  mentioned,  and  of  all  sams 

which  have  been  received  and  properly  expended  by  the  defendant  M.  in 
respect  thereof";  any  account  settled  between  the  parties,  or  those  interested 
for  the  time  being,  not  to  be  disturbed.     Adjourn  &c.     1  Seton  Dec.  559. 

(c.)  Accounts  of  shares  and  earnings^  arid  proceeds  if  sM. 

This  Court  doth  order  that  it  be  referred  to  A.  B.,  Esq^  one  of  &&,  to 
take  an  account  of  the  several  shares  of  ships  contained  in  the  assignment, 
dated  &c.,  and  of  the  earnings  and  produce  of  such  shares  ;  2.  And  if  the 
same  or  any  of  them  remain  in  specie  in  the  custody  or  power  of  tbe 
defendant,  the  same  is  to  be  sold  with  the  approbation  &c. ;  but  if  the  same 
or  any  part  thereof  have  been  sold,  the  said  Master  is  to  charge  the  defend- 
ant with  the  earnings  thereof  at  the  time  of  such  sale  and  with  the  value 
thereof  from  the  time  of  such  sale  ;  3.  And  the  said  Master  is  to  compote 
interest  on  the  money  arising  by  such  earnings  and  sale  at  the  rate  of  d^ 
1  Seton  Dec.  559,  560. 

(d.)  Decree  for  account  of  freight  and  earnings. 

On  bill  by  two  of  the  part-owners  against  tbe  managing  and  other  part-owoen. 

This  Court  doth  order  that  it  be  referred  to  A.  B.,  ISaq^  one  of  &&»  to 
take  the  following  accounts,  that  is  to  say :  1.  An  account  of  all  snms  d 

money  which  have  arisen  from  the  freight  of  the  ship and  the  profits 

made  by  the  said  ship,  or  otherwise,  on  account  of  the  said  ship  during  ber 
voyage  to  J.,  and  thence  back  to  L.,  and  of  the  several  sums  of  money  re- 
ceived by  the  defendant  D.,  or  by  any  other  person  on  aooount  of  sodi 
freight  and  profits  ;  2.  An  account  of  the  several  sums  of  money  expeoded 
on  the  outfit  of  tl\e  said  ship,  and  of  the  expenses  incurred  daring  the  voj* 
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age ;  8.  An  account  of  the  clear  profits  which  have  arisen  from  the  said 
ship  since  the  plaintiffs  became  part-owners  thereof.  Adjourn  &c.  1 
Seton  Dec.  560,  561. 


23.   SUBSTTSHIP. 

t 

(hntrihuHon  ;  indemnity;  original  decree. 
(a.)  Between  eo^iuretiee  and  prineipcdj  in  suit  hy  surety. 

Plaintiffs'  testator  and  defendant  Wright  were  co-sareties  for  Watson,  on  whose  de- 
faalt  plaintiffs'  testator  had  been  compelled  to  pay ;  bill  charged  that  Watson  was  insol- 
Teot,  and  prajed  contribution. 

This  Court  doth  order  and  decree,  that  it  be  referred  to  A.  B.,  Esq.,  one 
of  ^c,  to  take  an  account  of  all  sums  of  monej  paid  by  T.  W.,  the  testa- 
tor in  the  pleadings  named,  and  the  plaintiffs,  his  executors,  or  either  of 
them,  agreeably  to  the  undertaking  in  the  pleadings  mentioned,  dated*  &c^ 
and  compute  interest  on  such  sums  of  money,  at  the  rate  of  &^  from  the 
times  the  several  payments  were  made,  and  tax  the  plaintiffs'  costs  of  this 
suit  (cause)  ;  and  it  is  fxirther  ordered,  that  the  defendant  6.  Wright  paj 
to  the  plaintiffs  one  moiety  of  what  shall  be  found  due  for  principal  and 
interest  as  aforesaid,  together  with  their  costs  of  Uiis  suit  (cause)  when  so 
taxed  (within  &c).  And  it  is  further  ordered,  that  the  defendant,  6.  Wat- 
son (within  dbc.)  pay  to  the  plaintiffs  the  other  moiety  of  what  shall  be 
found  due  for  principal  and  interest  as  aforesaid,  and  also  pay  to  the  de- 
fendant, 6.  Wright,  the  principal  and  interest  before  directed  to  be  paid 
by  him  to  the  plaintifis,  together  with  the  costs  of  the  said  defendant,  6. 
Wright,  to  be  taxed  dec,  and  also  the  costs  which  he  shall  pay  to  the  plain- 
tiffs under  the  direction  before  given.  Libertj  to  apply.  1  Seton  Dec. 
(Eng.  ed.  1862>562. 

{b.)  Account  of  paymenti  by  plaintiff  as  surety^  and  inquiry  whether  some 

of  the  co-sureties  can  contribute. 

This  Court  doth  order  and  decree,  that  it  be  referred  to  A.  B.,  Esq.,  one 
of  ^bc,  to  take  the  account  and  make  the  inquiry  following,  that  is  to  say : 
1.  An  account  of  all  and  every  sum  and  sums  of  money  which  bath  or 
have  been  paid,  by  the  plaintiff,  as  one  of  the  sureties  of  the  defendant  W. 

Gf  as  collector  of  taxes  for  the  town  of ^  in  the  county  of ^  as  in 

the  bill  mentioned ;  2.  An  inquiry,  whether  the  defendant  J.,  another  of 
80ch  sureties,  is  in  such  pecuniary  circumstances  that  he  can  contribue  to- 
wards the  payment  ci  tlie  sums,  if  any,  which  have  been  paid  by,  or  may 
t>e  payable  to,  the  sureties  of  the  said  defendant  W.  6.,  or  either  (any)  of 
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them  ;  but  the  said  inquiry  is  to  be  without  prejudice  to  any  qnestkm  be- 
tween the  plaintiff  and  the  defendant  J.,  or  between  the  said  defendant,  and 
all  or  any  of  his  co-defendants  ;  and  the  defendants  S.  and  P^^  not  dearing 
any  inquiry  whether  the  defendant  F.  6.  can  contribute  towards  the  pay- 
ment  of  the  said  sums,  the  Court  doth  not  think  fit  to  direct  such  inquiry. 
Adjourn  &c.     1  Seton  Dec.  562,  563. 

Contribution  ;  indemnity  ;  further  order. 

(c.)   One  co-surety  unaJble  to  pay  his  fvM  share  ;  costs  of  resisting  cotdri- 

bution. 

This  Court  doth  order  and  decree  that  ^  the  defendants  S.  and  P.,  as  ex- 
ecutors of  F.  S.,  one  of  the  co-sureties,  with  the  late  plaintiff  H.,  for  the 
defendant  W.  6.,  as  the  collector  &c.,  under  the  several  bonds,  dated  &c 
on  or  before  the day  of ,  pay  to  the  plaintifis  T.  and  W.,  as  ex- 
ecutors of  the  said  H.,  the  sum  of  $ ,  being  one  fourth  part  of  $ ^ 

which  is  the  aggregate  amount  of  the  sums  amounting  to  $ j  paid  bj 

the  said  late  plaintiff  in  satisfaction  of  the  said  bonds,  and  for  the  costs  in 
the  &C.,  mentioned,  and  of  $ agreed  upon  as  the  amount  of  the  inter- 
est on  the  same  at  the  rate  of  &c.,  from  the  respective  times  when  the  sev- 
eral principal  sums  were  paid  by  the  said  H. ;  and  that  the  defendant  Sater, 
another  of  such  co-sureties,  within  the  time  aforesaid,  pay  to  the  said  plain- 
tiffs T.  and  W.,  the  sum  of  $ ,  being  one  other  fourth  part  of  the  said 

sum  of  $ ;  and  that  the  defendant  J.,  another  of  such  co-sureties, 

the  time  aforesaid,  pay  to  the  plaintiffs  T.  and  W.,  the  sum  of  $ 
agreed  to  be  paid  by  him  ;  and  that  the  defendants  S.  and  P.,  within  the 

time  aforesaid,  pay  to  the  plaintiffs  T.  and  W.  the  sum  of  $ »  agreed 

to  be  paid  by  them  in  respect  of  the  one  fourth  share  that  ought  to  have 
been  contributed  by  the  defendant  J .  Like  direc^n  as  to  the  de- 
fendant Suter.  And  the  Court  doth  further  order,  *^  that  the  defendant  W. 
6.,  within  the  time  aforesaid,  repay  to  the  plaintifis  T.  and  W.  the  sum  of 

$ ,  being  the  difference  between  the  said  sum  of  $ and  the  son 

of  $ ,  the  amount  of  the  several  sums  so  to  be  paid  to  them  as  albre- 

said,  and  also  repay  to  the  defendants  S.,  P.,  Suter,  and  J.,  respectively,  the 
several  amounts  that  shall  be  paid  by  them  to  the  plaintiffs,  under  the  direc- 
tions hereinbefore  contained ;  and  the  plaintiffs  and  the  last-named  defend- 
ants not  asking  any  direction  for  contribution  against  the  defendant  F.  G^ 
another  of  such  co-sureties,  this  Court  does  not  think  fit  to  direct  such  cob- 
tribution.  And  this  Court  doth  further  order,  that  the  defendants  S.  and 
P.  and  Suter  pay  to  the  said  plaintiffs  T.  and  W.  so  much  of  the  costs  of 
these  suits  (causes)  up  to  this  time  as  have  been  occasioned  by  their  insisl- 
ing  that  they  were  not  liable  to  contribute  anything  towards  payment  of  ihs 
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said  6Din  of  $ ;  but  this  Court  does  not  think  fit,  under  the  circum- 
stances of  this  case,  to  give  any  other  costs  on  either  side."  Hitchman  v. 
Stewart,  (1855,)  3  Drew.  271 ;  1  Seton  Dec  563. 

(d,)  Between  co^fendanUy  in  euit  hy  creditor. 

By  the  original  decree,  G.  was  to  pay  what  on  the  acoonnt  thereby  directed  should 
be  foand  due  from  him  to  plaintiffs ;  in  defaalt,  W.  and  wife  were  to  pay  it,  reserving 
how  far  they  should  stand  in  plaintiffs'  place. 

It  appearing  to  the  Court  that  the  defendants  W.  and  his  wife  have  paid 
to  the  plaintiffs  what  was  reported  due  to  the  plaintiffs  by  the  Master's  re- 
port, dated  &&,  for  their  demands  and  costs  of  this  suit,  the  Court  doth 
declare  that  the  defendant  6.  ought  to  indemnify  the  said  defendants  W. 
and  wife,  in  respect  of  such  pajrment,  and  to  reimburse  them  what  they 
have  so  paid ;  and  the  Court  doth  order,  that  the  said  defendants  W.  and 
wife  be  at  liberty  to  prosecute  the  said  decree  against  the  said  defendant 
G.,  in  the  names  of  the  plaintiffs,  in  order  to  recover  against  the  said  defend- 
ant G.  what  they  have  so  paid  to  the  plaintiffs ;  and  the  defendants  W.  and 
wife  are  to  be  at  liberty  to  make  use  of  the  names  of  the  plaintiffs  for  that 
purpose,  the  said  defendants  W.  and  wife  indemnifying  the  plaintiffs  against 
any  costs  or  damages  they  may  be  liable  to  on  that  account.  1  Seton  Dec* 
563,  564. 

(6.)  OontrihUxan  to  general  average  lose. 

U.  S.  C.  C.         >^,     ^        ,^^^ 
Mass.  District  I  ^y^^™'^^^^- 

Lf.  Lf.  S.  V.  X.  G.  C. 

This  cause  having  been  referred  to  W.  P.,  Esquire,  as  a  special  Master 
in  Chancery,  to  determine  and  report  the  amount  which  was  due  from 
the  defendants,  as  owners  of  the  cargo  of  the  barque  ^  Vernon,"  to  the  own- 
ers thereof,  as  contribution,  on  account  of  the  damages  and  expenses  in- 
curred in  and  by  reason  of  the  voluntary  stranding  of  said  vessel  as  alleged 
in  said  bill,  the  said  Master  having  heard  the  parties,  and  their  proofs,  and 
what  was  alleged  by  their  counsel,  made  a  report  which  was  duly  presented 
to  the  Court,  and  to  which  the  plaintiffs  excepted,  because  the  said 
Master  had  refused  to  allow  to  them  a  certain  commission  charged  by  them 
for  services  in  attending  to  the  adjustment  and  collection  of  the  general 
average  contribution;  and  the  Court  having  heard  the  arguments  of 
counsel  on  said  exception,  and  considered  the  same,  did  order  and  decree 
that  the  said  exception  was  well  taken,  and  that  the  said  report  be  recom- 
mitted to  the  said  Master  with  directions  to  reform  the  same  by  allowing 
the  commission  aforesaid  ;  and  said  report  having  been  so  recommitted  and 
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reformed,  the  said  Master  doth  find  and  report,  that  there  is  due  and  owiog 
from  the  said  several  defendants  to  the  said  plaintifis  the  sums  of  mooey 

hereinafter  mentioned,  to  wit :  From  the  said  T.  G.  C.  the  sum  of  I ; 

from  the  said  6.  H.  the  sum  of  $ ;  from  the  said  P.  C.  the  sam  of 

$ ;  from  the  said   O.  E.  the  sum   of  $ ;  from  the  said  6. 

and  P.  the  sum  of  $ ;  and  from  the  several  persons  doing  buaoess 

under  the  firm  of  C.  H.  M.  &  Go.  the  sum  of  $ ;  and  that  there 

is  due  from  the  plaintiffs  to  the  said  W.  A.  the  sum  of  $ ;  said  sams 

of  money  including  interest  on  the  sums  found  to  be  due  by  the  said  Mas- 
ter from  the  date  of  the  filing  of  said  bill  of  complaint  up  to  the  date  of 
August  now  current. 

And  said  report  being  presented,  and  no  exception  taken  or  objectioa 
made  thereto,  it  is  ordered  and  decreed,  that  the  same  be  accepted.  And 
it  is  further  ordered  and  decreed,  that  the  said  plaintifi^s  do  recoTcr 
from  the  said  several  defendants  the  sums  of  money  from  them  respectivelj 
found  to  be  due  as  aforesaid,  and  costs  of  suit  to  be  taxed  by  the  clerk,  and 
that  executions  issue  therefor  in  due  form  of  law.  [Sturgis  v,  Gary,  t 
Curtis  C.  C:  382.] 


(/.)  Interlocutory  decree,*  declaring  purchase  of  real  estate  on  joint  aeeoiat 

of  plaintiff  and  defendant,  and  not  on  sole  account  of  defendai; 

right  to  redeem  ;   bona  fide  purchaser  without   notice ;  fiaksAf 

entitled  to  one  half  the  money  received  by  defendant  on  sale  of  foai 
of  the  estate  ;  reference  to  Master  to  take  an  accounL 

(Date 

}  and 
(Titk 

This  cause  coming  on  to  be  heard  upon  the  original  and  supplemental  9Ut, 
before  the  Honorable  Joseph  Story,  Associate  Justice  of  the  Supreme  Oooit 
of  the  United  States,  and  the  Honorable  John  Davis,  District  Judge  of  the 
District  aforesaid,  at  this  present  term,  in  the  presence  of  the  coimsel  oa 
both  sides  ;  whereupon,  and  upon  debate  of  the  matter  and  hearing  the  de- 
fendants' answers,  and  the  testimony  and  proofs  taken  and  read  in  the  ^ 
cause,  and  of  what  was  alleged  by  the  counsel  on  both  sides,'  the  Coart  dodi 
think  fit,  and  doth  declare,  that  there  is  full  proof  of  the  agreement  of  the 
said  Flagg  &  Mann,  for  the  purchase  of  the  right  and  title  of  the  said  La- 
ther Richardson,  and  also  for  the  purchase  of  the  title  of  the  Fiye  heirs,  in 
the  premises  on  joint  account,  as  in  the  said  bill  is  mentioned ;  and  that  the 

1  This  decree  was  passed  before  the  Boles  of  Pnictice  for  the  Courts  of  Equity  d^ 
U.  States,  of  Janaaiy  Term,  1842,  were  promulgated  by  the  Sapreme  Covit.  Biletf 
prescribes  a  more  concise  form. 


i 
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said  agreement  is  now  in  full  force,  it  never  having  been  abandoned  by  tbe 
voluntary  consent  of  both  of  the  parties ;  and  doth  further  declare,  that  at 
the  time  of  the  said  purchase  from  the  said  Luther  Richardson  bj  the  said 
Flagg  &  Mann  in  the  bill  mentioned,  the  said  Luther  was  seized  and  pos- 
sessed of  an  Equity  of  Redemption  in  the  premises,  and  that  the  said 
Walker  &  Fisher  were  seized  and  possessed  of  the  premises  in  mortgage, 
and  not  of  an  absolute  irredeemable  estate  therein  ;  and  that  the  said  Flagg 
Sc  Mann  became  entitled  to  the  equity  of  redemption  of  the  same,  under 
and  in  virtue  of  the  purchase  from  the  said  Luther  Richardson  as  aforesaid ; 
and  doth  further  declare,  that  the  purchases  subsequently  made  by  the  said 
Mann  from  Walker  Sc  Fisher,  and  from  the  Frye  heirs,  ought  to  be  deemed 
in  Ek^uity  as  purchases  for  the  joint  account  of  the  said  Flagg  &  Mann, 
as  in  the  said  bill  is  mentioned,  and  not  for  the  sole  account  of  the  said 
Mann ;  and  that  the  said  Flagg  is,  and  ought  now  to  be,  entitled  to  the 
benefit  of  a  moiety  of  the  said  purchases,  he  paying  and  allowing  to*  the 
said  Mann  one  moiety  of  the  moneys  paid,  and  costs  and  charges  incurred 
in  the  same  purchases ;  and  doth  further  declare,  that,  inasmuch  as  the  said 
Mann  was,  at  the  time  of  the  sale  of  one  moiety  of  the  premises  to  the 
said  Adams,  fully  and  absolutely  entitled  to  the  said  moiety,  in  his  own 
right,  that  the  conveyance  to  the  said  Adams  is,  and  ought  to  be,  deemed 
free  from  any  equity  of  the  said  Flagg  therein ;  but  that  the  said  Adams  is 
not,  under  all  the  circumstances,  entitled  to  any  costs.  And  doth  further 
declare,  that  the  said  Fuller  is,  and  ought  to  be,  deemed  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  without  notice  of  the  Equity  of  the  said 
Flagg  in  the  other  remaining  moiety  of  the  premises,  and  therefore  is  en- 
titled to  hold  the  same  free  of  any  equity  claim  and  lien  of  the  said  Flagg 
therein,  except  as  to  so  much  of  the  purchase-money  as  was  unpaid  when 
he  the  said  Fuller  had  full  notice  of  the  said  Flagg's  equity  and  claim  to 
the  premises,  as  the  same  equity  and  claim  are  affected  in  the  bill ;  for  all 
which  it  is  hereby  declared,  that  there  is  a  lien  on  the  premises  for  the 
benefit  of  the  said  Flagg ;  and  doth  further  declare,  that  the  said  Mann,  in 
the  said  sale  of  the  premises  to  the  said  Fuller,  as  is  in  the  bill  mentioned, 
without  the  knowledge  or  consent  of  the  said  Flagg,  was  guilty  of  a  wrong 
and  constructive  fraud  upon  the  rights  and  equity  of  the  said  Flagg,  in  the 
premises,  and  that,  therefore,  the  said  Mann  is  primarily  liable  to  pay  over 
to  the  said  Flagg  one  moiety  of  all  the  purchase-money,  for  which  tbe 
premises  were  sold,  afler  deducting  therefrom  one  moiety  of  the  several 
sums  paid  by  him  to  the  said  Walker  &  Fisher,  and  to  the  Frye  heirs,  for 
the  purchase,  assignment,  and  extinguishment  of  the  interest,  rights,  and 
title  to  the  premises,  and  all  expenses  incident  thereto ;  together  with  in- 
terest apon  the  same  moiety  of  the  same  purchase  money,  from  the  time 
-^hen  the  same  was  received ;  if  the  Master  shall,  under  all  the  circum- 
stances, report  any  to  be  due.  And  the  Court  doth  order  and  decree,  that 
VOL.  III.  189 
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it  be  referred  to  C.  S.,  Esq.,  appointed  a  Master  for  this  purpoeey  to  take 
an  account  of  all  the  moneys  received  and  paid,  and  expended  in  the  prem- 
ises ;  and  especially  to  take  an  account  of  all  the  moneys  paid  hj  the  said 
Mann,  for  the  purchases  aforesaid,  and  the  expenses  incident  thereto ;  and 
also  of  all  the  moneys  paid  by  the  said  Fuller  to  the  said  Mann,  and  the 
times  when  the  same  were  paid  See. ;  and  whether,  and  at  what  time,  he 
had  notice  of  the  said  Flagg's  equity  and  right  in  the  premises,  and  what 
sums  now  remain  due  from  the  said  Fuller.  And  the  Master  is  also  to  re- 
port upon  all  other  matters  and  things,  which  may  be  necessary  and  proper 
to  carry  into  full  effect  this  interlocutory  decree,  and  especially  in  regaid  to 
interest  &c^  &c.  And  all  further  orders  and  decrees  are  reserved  for  the 
further  consideration  of  the  Court.    [Flagg  v,  Mann,  2  Sumner,  486,  565.] 


24.  Partition  at  the  Hearing. 

(a.)  Decree  far  partition  and  comndmon  to  iisue. 

The  Court  doth  order,  that  a  commission  issue,  directed  to  certain 
missioners  to  be  therein  named,  to  divide  the  estate  in  question  into  mcMedes ; 
And  that  one  moiety  thereof  be  allotted  as  the  share  of  the  plaintiffs,  and 
the  other  moiety  thereof  as  the  share  o^  the  defendants ;  and  that  the  pbuD- 
tiffs  and  defendants  hold  and  enjoy  their  respective  moieties  in  severalty, 
according  to  such  allotments  ;  and  that  they  execute  mutual  conveyanoes  to 
each  other  of  such  respective  moieties,  according  to  their  respective  inter- 
ests therein,  such  conveyances  to  be  settled  by  the  said  Master  [or  the 
Court,  or  Judge].  {_If  no  infants  or  married  women  interested^  €uH  m 
case  the  parties  differ  about  the  same]  ;  and  it  is  further  ordered  that  all 
deeds  and  writings  relating  to  the  said  estate,  in  the  custody  or  power  of 
any  of  the  parties,  be  produced  before  the  commissioners  upon  oath,  as  they 
shall  require;  And  it  is  further  ordered,  that  the  commissioners  be  at  liberty 
to  examine  witnessess  upon  oath,  and  take  the  depositions  in  writing  and 
return  the  same  with  the  commission.    Liberty  to  apply. 


25.  Specific  Performance. 

Reference,  of  IHtle, 

(a.)  Inquiry  as  to  tide  at  the  hearing. 

This.  Court  doth  order,  that  it  be  referred  to  A.  B.,  one  of  the 
in  Chancery  for  the  County  of  &c.,  to  inquire,  whether  a  good  title 
made  to  the  estates  comprised  in  (Lot  No.  3  in  the  particolan  of 
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in)  the  agreement  in  the  plaintifiTs  bill  mentioned ;  And  in  case  it  shall  ap- 
pear that  a  good  title  can  be  made  to  the  said  estate^,  it  is  ordered,  that  the 
said  Master  do  further  inquire  when  it  was  first  shown  that  such  good  title 
coald  be  made.  Adjourn  &c.  Matthews  v.  Swallow,  1  Seton  Dec  (Eng. 
ed.  1862)  593. 

(b.)  Declaration  of  right  on  hiU  by  vendoty  and  inquiry. 

This  Court  doth  declare,  that  the  agreement  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution,  in  case  (pro- 
vided that)  a  good  title  can  be  made  to  the  premises  comprised  therein ; 
and  decree  the  same  accordingly.  Inquiries  as  to  title.   [Form  (a),  gupraJ] 

(c.)  Same  ;  where  title  accepted  suhfect  to  requisitions,  and  subject  to  com- 
pensation. 

This  Court  doth  declare,  that  the  defendant  is  bound  to  accept  the  title 

of  the  plaintiff  to  the  estate  mentioned  in  the  agreement  of  the day 

of in  the  plaintiff's  bill  mentioned,  subject  to  the  requisitions  of  the 

said  defendant  upon  the  said  title,  mentioned  in  the  exhibit  marked  B.,  and 
dated  &;c. ;  and  the  Court  doth  further  declare,  that  the  plaintiff  is  entitled 
to  a  specific  performance  of  the  said  agreement,  subject  to  the  deduction  of 
$  —  from  the  amount  of  the  purchase-money  of  $ ^  by  way  of  com- 
pensation to  the  defendant  in  respect  of  the  house-tax  in  the  defendant's 
affidavit  mentioned,  provided  that  the  plaintiff  can  make  a  good  title  to  the 
estate  comprised  in  the  said  agreement,  so  far  as  respects  the  matter  of  the 
said  requisitions.  Inquiry  as  to  title  having  regard  to  the  requisitions  only. 
1  Seton  Dec  (Eng.  ed.  1862)  593,  594. 

Decree  for  specific  performance. 

(dl)   On  hill  by  vendor  to  enforce  contract  for  sale. 

This  Court  doth  declare,  that  the  agreement  in  the  plaintiff's  bill  men- 
tioned, dated  &;c,  ought  to  be  specifically  performed  and  carried  into  exe- 
cution ;  and  decree  the  same  accordingly ;  And  it  is  ordered,  that  it  be 
referred  to  A.  B.,  one  of  the  Masters  4bc,  to  compute  interest  at  the  rate 

S  —  per  cent  per  annum,  on  the  sinn  of  $ ^  the  (residue  of  the) 

purchase-money  for  the  estate  comprised  in  the  said  agreement,  from  the 

day  of J  when  the  same  ought  to  have  been  paid  according  to 

the  terms  of  the  said  agreement    And  the  said  Master  is  to  take  an  ac- 
count of  the  rents  and  profits  of  the  said  estate  received  by  the  plaintiffs 

or  any  of  them,  or  by  any  other  person  Ac,  since  the day  of ; 

^  costs  are  given^  And  tax  the  plaintifib  their  costs  of  this  suit  (cause)  ; 
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And  it  is  ordered  that  what  shall  be  coining,  on  the  said  account  of  rents  and 
profits,  be  deducted  from  the  amount  (of  the  residue)  of  the  said  poithase- 
money,  and  interest  (and  costs)  when  so  computed  (and  taxed)  as  afon- 
said ;  And  upon  the  plaintiffs*  executing  a  proper  conTcyance  of  tbe  snd 
estate  to  the  defendant,  (at  the  expense  of  the  defendant  according  to  the 
said  agreement)  or  to  whom  he  shall  appoint,  such  oonveyance  to  be  settled 
by  the  said  Master  [or  the  Court]  in  case  the  parties  differ,  it  is  ordered 
that  the  defendant  pay  to  the  plaintiffs  the  balance  which  shall  be  foandto 
remain  due  to  them  in  respect  of  such  purchase-money,  and  interest  (and 
costs),  after  such  deduction  as  aforesaid.  Liberty  to  apply.  1  Seton  Dee. 
(Eng.  ed.  1862)  607,  608. 

(e.)    Where  title  accepted  at  the  hearing. 

The  defendant  R.,  by  his  counsel,  declaring  himself  content  with  tbe  titk 
to  the  estate,  in  the  pleadings  mentioned,  agreed  to  be  purchased  by  him  of 
&C.,  this  Court  doth  declare,  that  the  agreement  in  the  plaintiff^s  bill  mea- 
tioned,  dated  &c.,  ought  to  be  specifically  performed  Sec 

(/.)   On  HU  by  purchaser, 

[Declaration  and  accotmts  as  in  Form  (d)  above,"]  And  npon  the  plaiotifr 
paying  to  the  defendant  the  balance  which  shall  be  found  due  to  him  in  re- 
spect of  such  purchase-money,  (and)  interest  (and  costs),  after  such  dedD^ 
tion  as  aforesaid,  it  is  ordered  that  the  defendant  execute  a  proper  caDJtj- 
ance  of  the  said  estate  to  the  plaintiff  dbc 

(y.)  Purchaser  having  waived  title  ;  indemnity  against  mortgage. 

This  Court  doth  declare,  that,  under  the  circumstances  in  the  phuttt]i&^ 
bill  mentioned,  the  defendants  have  waived  their  right  to  investigate  the 
plaintiffs'  title  to  the  estate  in  the  pleadings  mentioned,  and  that  they  ban 
accepted  such  title ;  and  thereupon  it  is  ordered,  adjudged,  and  decreed 
that  the  defendants  specifically  perform  the  agreement  dated  &&,  by  aooe|t* 
ing  an  assignment  of  the  equity  of  redemption  of  the  said  estate  from  the 
plaintiffs,  without  previous  investigation  of  the  title ;  and  it  is  furtbtf  oi^ 
dered  &c,  that  the  defendants  execute  to  the  plaintiffs  a  proper  deed  of  is* 
denmity  against  the  mortgage  debt  secured  by  the  indenture  in  the  bill 
mentioned,  dated  &c,  and  interest  thereon,  the  plaintiffs,  by  their  coonsel, 
undertaking  to  execute  and  deliver  to  the  defendants  a  proper  deed  of  as- 
signment of  the  said  equity  of  redemption,  and  otherwise  to  specifically 
perform  the  said  agreement  on  their  own  parts,  so  far  as  the  same  has  ^ 
been  waived  by  the  defendants ;  and  such  deeds  of  assignment  and  indcA- 
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nitj  respectiTely  are  to  be  settled  bj  the  said  Master  [or  Judge,  or  the 
Court].  Defendants  to  pay  plaintiffs'  costs  of  suif.  Liberty  to  apply.  1 
Seton  Dec  (£ng.  ed.  1862)  609. 

(A.)  Dedaraiion  cu  to  waiver  of  title. 

Let  the  order  dated  dec.,  be  varied,  and  instead  of  the  declaration  therein 
contained,  that  the  defendant  has  accepted  the  plaintiff's  title  to  the  estate, 
dec.,  comprised  in  the  agreement,  dated  dec,  declare  that  the  defendant  has 
waived  the  right  to  call  for  the  plaintiff's  title  to  the  said  estate.  Simpson 
V.  Sadd,  4  D.  M.  6.,  673.^ 

(t.)    Vobintary  setthment  set  aside  in  favor  of  purchaser. 

Decree  for  performance  of  agreement  for  sale,  with  consequent  direc- 
tions. ''And  it  is  declared  by  the  Court,  that  the  plaintiff  is  a  purchaser 
within  the  intent  and  meaning  of  the  act  of  the  27  El.  c  4,  entitled  '  An 
act  against  covinous  and  fraudulent  conveyances,'  and  that  the  indenture 
of  settlement  dated  &c,  in  the  pleadings  mentioned,  is  void  as  against  the 
pkiintiff ;  and  it  is  ordered  &c.,  by  the  Court  that  the  defendants  S.  and  M. 
(trustees  of  the  settlement)  convey  or  concur  with  the  defendant  W.  (vendor 
and  settlor)  in  conveying  and  assuring  to  the  plaintiff,  or  as  he  shall  direct, 
such  parts  of  the  estate  comprised  in  the  said  agreement  for  sale  as  are 
comprised  in  the  said  indenture  of  settlement,  and  also  deliver  up  to  the 
plaintiff  all  deeds  and  writmgs  in  their  custody  relating  to  the  said  estate." 
Plaintiff  to  pay  the  trustees  costs  of  suit ;  defendant  W.  to  repay  plaintiff 
what  he  shall  so  pay,  and  pay  his  costs  up  to  the  decree.  Liberty  to  apply. 
1  Seton  Dec  (Eng.  ed.  1862)  610. 

Compensation  or  abatement. 

(J.)  Inquiry^  if  party  to  which  tide  not  shoum^  materiaL 

It  is  ordered,  that  the  Master  do  inquire  whether  such  part,  if  any,  of  the 
said  estate,  as  to  which  the  plaintiff  cannot  make  a  good  title,  is  material 
to  the  enjoyment  of  the  remainder,  and  if  not,  what  deduction  ought  to  be 
made  from  the  purchase-money  in  respect  thereof. 

(iL)  Similar  inquiry^  without  pr^udice. 

And  in  case  it  shall  appear  that  the  plaintiff  can  make  a  good  title  to  the 
sSLid  estate,  except  &c,  containing  six  acres  ^bc,  in  the  pleadings  &c,  it  is 

1  For  clatnis  mpeeting  oceapatioD  rent,  «nd  inquiry  as  to  valne  of  timber  and  acti 
o#'  bosbandry  4c,  tee  1  Seton  Dec  (Eng.  ed.  186S)  609. 

189* 
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Ofdered  and  decreed,  that  the  Master  do  inqnire  whether  the  said  six  acrei 
Ac  are  material  to  the  possession  and  enjojrment  of  the  rest  of  the  estile, 
and  what  compensation  oaght  to  be  made  to  the  defendant  in  respect  of  die 
said  six  acres  &c^  in  case  it  shall  appear  that  the  same  are  not  msteiisLto 
the  possession  and  enjojment  of  the  estate ;  such  last-mentioned  inqairfto 
be  without  prejudice  to  the  question  whether  such  six  acres  &c  are  Inal^ 
rial  to  the  possession  and  enjoyment  0f  the  rest  of  the  estate.  1  Sekw 
Dec  (Eng.  ed.  1862)  618,  619. 

(Z.)  Abatement  for  delay. 

Defendant  by  his  answer  admitting  the  agreement  &c^  decree  for  po^ 
formance  and  accounts.     "^  And  it  is  ordered  and  decreed,  that  the  defoid- 

ant  be  at  liberty  to  deduct  the  sum  of  $ ^  by  way  of  oompensatioo,  far 

delay  in  delivering  possession  of  the  said  estate  to  the  defendant" 

(m.)  Abatement  for  deficiency. 

The  Court  doth  declare  that  the  plaintiff  is  entitled  to  spedfic  per- 
formance &C.  ^  And  to  an  abatement  from  the  residue  of  the  parchss^ 
money  and  interest,  but  to  the  amount  only  of  what  would  be  the  worth 
(value)  of  the  deficiency  of  the  soil  mentioned  in  the  pleadings,  ooTeied 
with  wood,  after  deducting  the  value  of  the  wood  thereon,  and  decree  ^ 
same  accordingly."  And  that  it  be  referred  to  G.  F.  C,  one  of  the  Me- 
ters &c.,  to  settle  such  abatement,  and  to  compute  the  interest  on  the  rea- 
due  of  such  purchase-money  after  the  rate  of  &c.,  in  case  the  parties  £fa 
about  the  same ;  and  upon  the  plaintiff's  paying  unto  the  defendant  vbtt 
the  said  Master  shall  find  to  be  due  from  him  on  account  of  the  porchaie 
money  under  the  said  agreement  stipulated  to  be  paid,  after  such  abateoest 
as  aforesaid,  it  is  ordered  that  the  defendants  do  convey  and  asagn  the 
premises  so  contracted  to  be  sold  to  the  plaintiff  as  he  shall  direct ;  such 
conveyance  to  be  settled  by  the  said  Master  in  case  the  parties  difier  aboit 
the  same.  And  the  Court  doth  not  think  fit  to  give  costs  on  dther  ode. 
1  Seton  Dec  (Eng.  ed.  1862)  619. 

Anoiher  form. 

It  is  declared  that  the  sale  and  purchase,  in  the  documents  and  pn(A 
stated  and  shown,  were  fair,  and  that  the  quantity  of  land  existed,  and  thi 
title,  as  declared,  existed,  and  that  the  description  given  of  the  premise 
was  substantially  true ;  and  that  the  fact  that  the  buildings,  stated  to  1)^  « 
lot  42,  being  part  and  parcel  of  the  premises  which  were  sold  entire,  la^ 
for  one  entire  price,  do  project,  in  a  small  degree,  on  lot  43,  being  anotbtf 
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part  and  parcel  of  the  said  premises,  is  not  sufficient,  nor  are  any  of  the 
circumstances  stated  in  the  case  sufficient,  to  set  aside  the  sale,  or  to  exempt 
the  purchaser  from  being  holden  to  the  performance  of  the  contract  of 
sale.  But  as  the  circumstance  of  that  projection  may  diminish  the  value  of 
the  purchase  below  what  would  be  its  value  if  such  projection  did  not  exist, 
and  may  entitle  the  purchaser  to  compensation  by  deduction  from  the  price 
he  gave  ;  it  is,  thereupon,  ordered,  that  it  be  referred  to  6.  F.  C,  Esq.,  one 
of  the  Masters  of  this  Court,  to  ascertain  and  report  what,  in  his  opinion,' 
under  all  the  circumstances  of  the  case,  is  the  diminution  in  value  (if  any) 
of  the  premises,  as  one  entire  parcel,  by  means  of  the  projection,  below  what 
it  would  be  if  no  such  projection  existed,  and  assuming  the  value  thereof, 
if  the  projection  did  not  exist,  at  $  1,400 ;  and  the  question  of  costs  is  re- 
served.    [King  V,  Bardeau,  reported,  6  John.  Cb.  38.] 

Decree  far  lease. 

m 

(n.)   On  liU  by  intended  lessee. 

The  Court  declared  that  the  said  agreement  &c.,  ought  to  be  carried  into 
execution,  according  &c,  and  doth  order  and  decree  the  same  accordingly ; 
and  that  a  lease  be  executed  by  the  defendants  S.  and  M.,  his  wife,  to  the 
plaintiff  of  the  estate  comprised  in  the  agreement  for  the  life  of  said  M. 
[or  for  the  term  therein  mentioned]  at  the  yearly  rent  of  &c.,  and  that 
such  claims  and  agreement  be  inserted  in  the  said  lease  as  are  directed  by 
the  memorandum  of  the  said  agreement  [or  with  the  usual  covenants] ; 
and  if  the  parties  differ,  it  is  hereby  referred  to  6.  F.  C,  Esq.,  one  of  the 
Masters  &c.,  to  settle  the  same ;  And  it  is  ordered,  that  the  said  plaintiff  do 
execute  a  counterpart  of  such  lease  to  the  said  defendants,  and  that  such 
lease  and  counterpart  be  at  the  equal  expense  of  the  said  plaintiff  and  de- 
fendants. And  it  is  ordered,  that  the  plaintiff  do  pay  the  said  defendants 
their  costs  of  this  suit,  to  be  taxed  by  the  said  Master.  1  Seton  Dec 
(Eng.  ed.  1862)  620,  621. 

(o.)  Decree^  with  inquiry^  if  leases  tendered  for  execution  are  proper.^ 

Decree  performance.  ^  And  it  is  ordered,  that  the  said  Master  do  in- 
quire whether  the  lease  of  the  messuage  &c  in  question,  executed  by  the 
plaintiff  and  tendered  by  him  to  the  defendant,  is  a  proper  lease ;  and  if  it 
bhall  be  found  that  the  same  is  a  proper  lease,  it  is  ordered  that  the  defend- 
ant accept  the  same,  and  execute  to  the  plaintiff  a  counterpart  thereof;  but 
if  not,  that  a  proper  lease  be  settled  by  the  said  Master  [or  by  the  Judge 
or  by  the  Court]. 

>  8etform  of  decree  ree pecttng  the  aooeptance  of  a  leaie,  and  the  kind  of  lease  a  party 
Is  boand  to  accept,  in  Ratgen  v.  Hunter,  6  John.  Ch.  220,  221. 
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(p.)  Lecae  antedated,  to  enable  action  on  covenants  ;  defendant  to  admit  ex- 

ectUion  or  date. 

'<  And  the  plaintiff  by  his  counsel  consenting,  that  the  lease  directed  by 
the  said  decree,  dated  &c.,  to  be  executed  bj  the  defendant  to  the  plaintiff, 

shall  bear  date  the daj  of ,  and  undertaking  to  admit  in  any 

action  which  may  be  brought  under  such  lease  for  the  recovery  of  the  pos- 
session of  the  premises  (estate),  to  be  demised  by  such  lease,  or  upon  any 
breach  or  breaches  of  any  covenant  or  covenants  to  be  contained  in  such 
lease,  that  the  said  lease  was  executed  on  the  day  it  shall  bear  date,  it  is 

ordered  that  the  said  decree  dated  on  the day  of ,  1857,  (for 

specific  performance,)  be  affirmed  &;c"  1  Seton  Dec.  (Eng  ed.  1862) 
622. 

(q.)  Direction  for  lease  to  contain  partictdar  covenant. 

And  it  is  ordered,  that  such  lease  shall  contain  a  covensOit,  on  the  part  of 
the  plaintiff,  to  pay  the  taxes,  payable  in  respect  of  said  farm.  1  Seton 
Dec.  622. 

(r.)  Specific  performance  of  an  agreement  for  a  family  compromise, 

£•  Xi.  B.  V,  J.  Lu  P. 

This  cause  came  on  to  be  heard  and  was  argued  by  counsel,  and  the 
Court  having  considered  the  same,  do  find  and  declare  that  a  concluded 
agreement  was  made  between  the  plaintiffs  on  the  one  part  and  the  defend- 
ant on  the  other  part,  as  is  stated  in  the  said  bill,  the  terms  whereof  appear 
in  and  by  the  letter  of  the  defendant  of  the  24th  day  of  April,  A.  D.  1860, 
which  is  set  out  in  the  said  bill,  and  that  the  plaintiffs  are  entitled  to  spe- 
cific performance  thereof,  and  that  by  force  of  the  said  agreement  the 
defendant  became  charged  with  the  trust  of  executing  the  said  agreement;^ 
and  that  the  defendant  being  about  to  leave  the  United  States,  without  an 
intention  to  return,  and  having  actually  departed  into  foreign  parts  soon 
after  the  filing  of  the  bill,  and  the  plaintiffs  being  remediless  by  reason 
thereof  save  by  the  said  bill,  the  Court  doth  retain  the  same  for  the  pur- 
pose of  giving  the  relief  to  which  the  plaintiffs  are  justly  entitled.  And  it 
is  ordered,  that  the  plaintiffs  have  leave  to  apply  to  the  Court  for  such  fur- 
ther directions  as  may  be  needful  to  compel  the  specific  performance  of  the 
said  trust.     [Baylies  v.  Payson,  5  Allen,  473.] 

^  The  Coart  refused  to  entertain  the  bill  merely  to  declare  the  tmst,  bat  the  defendant 
being  aboot  to  leave  the  conn  try,  the  trust  was  declared  and  the  bill  retained  for  farther 
direction.    Baylies  v.  Payson,  5  Allen,  473. 
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{$.)  Specific  performance  and  reference  of  title. 

Declare,  that  the  contract  of  sale  between  the  parties  was  lawfully  exe- 
cuted, and  binding  upon  the  defendant  by  the  insertion  of  his  name  in  the 
memorandum,  which  the  auctioneers,  as  his  agents  for  that  purpose,  did,  in 
writing,  immediately  afler  taking  down  his  bid ;  and  I  shall  further  declare, 
that  the  defendant  did  not,  and  could  not,  without  the  consent  and  agree- 
ment  of  the  plaintiffs  (and  no  such  consent  and  agreement  appears,)  with- 
"  draw  himself  from  the  obligation  of  the  contract  by  presenting  T.  as  his 
'        substitute,  when  he  did  not  disclose,  either  to  the  plaintiffs  or  to  the  auo- 

■ 

-  '  tioneers,  at  the  time  of  entering  into  the  contract,  that  he  acted  as  agent 
"^  for  T.  And  I  shall  direct  the  usual  reference  to  a  Master,  to  examine 
f  ^      whether  a  good  title  can  be  given  by  the  plaintiffs,  for  the  house  and  lot 

sold  to  the  defendant;  and  that  he  give  to  the  defendant's  solicitor  due 
^'      notice  of  the  examination,  and  that  the  evidence  taken  in  chief,  in  this 

case,  on  the  point  of  title,  be  submitted  to  the  Master,  together  with  such 
^  other  competent  proof  as  the  parties,  or  either  of  them,  may  think  proper 
'»  •    to  furnish ;  and  that  he  report  an  abstract  of  such  title,  together  with  his 

opinion  thereon,  with  all  convenient  speed.     [M'Comb  v,  Wright,  4  John. 

Ch.  670.] 

(<.)  For  tpecific  performance  on  breach  of  a  bond  to  reconvey  land  on  cer- 
tain  conditions,  afUr  verdict  finding  a  neglect  to  perform, 

N ,  BS.  S.  J.  C.  October  Term,  1857. 

0.  R  r.  C.  K.  B. 

And  now,  verdict  having  been  returned  at  the  last Term,  that  the 

defendant,  C.  K.  R.,  did  neglect  to  perform  the  condition  of  the  bond  or 
agreement  bearing  date  June  15th,  1854,  and  recorded,  and  set  out  in  the 
declaration,  as  the  conditions  are  specified  in  the  said  bond,  afler  argument 
by  the  counsel  for  the  plaintiff  and  for  the  defendant,  and  due  consideration 
thereon  by  the  G>urt;  — 

It  is  [declared  by  the  Court]  that  the  covenant  of  the  said  C.  K.  R.  in 
the  said  bond  or  agreement  to  discharge  all  his  right,  title,  and  interest  in 
and  to  the  farm  and  tracts  of  land  conveyed  by  the  plaintiff  to  the  defend- 
ant by  said  deed  dated  June  15th,  1854,  and  to  give  back  a  good  and  6u£5l- 
cient  deed  of  said  farm,  and  Jots,  and  buildings,  to  the  plaintiff,  if  he,  the 
said  C.  E.  R.  should  neglect  to  perform  the  condition  of  the  bond,  ought 
to  be  specifically  performed  and  carried  into  execution,  and  that  the  said 
O-  B«  is  entitled  to  a  specific  performance  of  the  said  covenant  from  the 
defendant,  the  said  C«  K.  R. ;   [And  the  same  is  ordered  and  decreed  ac- 

rdingly.] 
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It  is  further  ordered,  adjudged,  and  decreed,  that  the  defendant,  the  said 
C.  K.  R.,  do,  within  15  days  from  the  entry  of  this  judgment,  make,  exe- 
cute, acknowledge,  and  deliver  to  the  plaintiff  a  deed  of  release  and  quit 
claim  in  common  form,  of  all  the  lands  and  real  estate  described  in  the  itfdd 
deed  of  the  plaintiff  to  the  defendant  dated  June  15th,  1854,  with  oove- 
nants  of  warranty  against  all  persons  claiming  by,  through,  or  under  the 
defendant,  the  said  C.  K.  R.,  and  that  he,  the  said  C.  K.  R.,  do  deUyer  up 
the  possession  of  said  lands  to  the  plaintiff,  so  that  the  plaintiff  may  be 
thereby  revested  and  repossessed  of  and  in  the  said  lands  as  of  his  former 
estate,  and  that  in  case  of  the  neglect  of  the  said  C.  E.  R.  within  said  15 
days,  to  make,  execute,  acknowledge,  and  deliver  to  the  plaintiff  such  deed 
of  release  and  quitclaim  with  covenants  as  aforesaid,  or  to  deliver  up  the 
possession  of  said  lands  to  the  plaintiff  as  aforesaid,  and  upon  affidavit  of 
the  plaintiff  or  his  counsel  filed  with  the  clerk,  that  the  said'  C.  E^  B.  has 
neglected  to  make,  execute,  acknowledge,  and  deliver  to  the  plaintiff  audi 
deed  of  release  and  quitclaim  as  aforesaid,  or  that  he  has  neglected  to  de- 
liver up  the  possession  of  said  lands  to  the  plaintiff  as  aforesaid,  that  then 
at  any  time  afler  the  expiration  of  said  15  days,  and  within  one  year  from 
the  entry  of  this  judgment,  the  clerk  of  this  Court  do  make  and  issue,  and 
he  hereby  is  required  to  issue,  a  writ  of  Habere  Facias  Patsessianemj  with 
a  copy  of  this  decree  thereto  annexed,  to  the  plaintiff,  against  this  defend* 
ant,  for  the  said  lands  described  in  the  said  deed,  and  set  out  in  the  plead- 
ings, in  order  that  upon  the  plaintiff's  being  restored  to  the  possessioa  of 
the  said  lands  under  and  by  virtue  of  the  said  writ  of  Bob.  Fac^  Post^  and 
doe  return  and  registration  of  said  writ  and  return  in  the  Record  of  Deeds^ 
the  plaintiff  may  be  revested  of  and  in  said  lands  as  of  his  former  estate,  and 
as  he  was  seized  and  possessed  thereof  before  the  execution  of  said  deed 
by  him  to  the  plaintiff  on  the  15th  day  of  June,  in  the  year  1854^ 

And  it  is  further  ordered  and  decreed,  that  the  plaintiff  have  and  reoover 

his  costs  of  this  suit  to  be  taxed,  and  that  the  derk  do  issue  the  execatioii 

therefor  to  the  plaintiff  in  common  form  as  usual  when  one  party  recoTtts 

costs  against  another  in  this  Court. 

By  the  Courtr^ 

[Robinson  v.  Robinson,  9  Gray,  447.] 

(u.)  iUeriocuiory  decree. 

Specific  performance  ;  family  compromise  ;  real  estate  and  stocks. 

F.  L.  and  M.  F.  L.,  his  wife,  v.  O.  M.  F. 

And  now  upon  consideration  of  the  pleadings,  issue,  and  verdict  of  the 
jury  in  the  case,  and  after  aipiment  of  counsel  for  the  plain tifR  and  de- 
fendant ; 


APPENDIX.  226T 

The  Court  doth  declare,  that  the  articles  of  agreement  made  and  con- 
daded  on  the  3d  day  of  July,  in  the  jear  1855,  between  the  parties,  of 
which  a  copj  is  annexed  to  the  bill  and  made  a  part  of  the  pleadings  and 
marked  (B),  ought  to  be  specifically  performed  and  carried  into  execution 
as  of  the  dd  day  of  July,  1855  ;  and  that  the  plaintiffs  are  entitled  to  have 
the  said  O.  M.  F.  release  and  quitclaim  to  the  said  M.  F.  L.,  to  her  sepa- 
rate use,  all  the  outlands  and  all  the  rest  and  residue  of  the  real  estate  for- 
merly belonging  to  the  testator,  to  wit,  &c^  which  lots  are  set  out  in  the 
inventory  and  made  a  part  of  the  pleadings ;  and  doth  decree  the  same 
accordingly. 

And  whereas  it  has  not  been  proved  or  alleged  that  the  railroad  shares 
claimed  by  the  plaintiffs  were  needed  to  be  sold  for  the  payment  of  the 
debts  of  the  testator,  it  is  further  declared  by  the  Court,  that  the  plaintiffs 
are  entitled  to  have  the  defendant  convey  to  the  said  M.  F.  L.,  to  her  sepa- 
rate use,  two  of  the  shares  in  the  Old  Colony  and  Fall  River  Railroad 
Corporation,  the  six  shares  in  the  Boston  and  Worcester  Railroad  Corpora- 
tion, and  the  two  shares  in  the  Concord  Railroad  Corporation,  all  which 
shares  were  valued  in  the  inventory  made  a  part  of  the  pleadings  at  $  794, 
upon  the  condition  that  the  plaintifiB,  the  said  F.  L.,  and  M.  F.  L.,  his  wife, 
do,  by  deed,  release  to  the  defendant,  for  and  during  the  term  of  her  natu- 
ral life,  the  improvement  of  the  homestead  farm  of  the  said  Isaac  Fobes, 
deceased,  with  all  the  buildings  thereon,  with  the  privilege  of  cutting  wood 
thereon  for  fires,  and  for  fences  and  the  repairs  of  buildings,  the  income  of 
three  thirtieths  of  the  parsonage,  the  use  and  income  of  the  pew  in  the 
Scotland  Meeting  House,  and  the  use  and  income  of  the  River  Meadow  lot, 
and  upon  the  further  condition  that  the  plaintiff^s  do,  and  shall,  release 
absolutely  to  the  defendant,  for  her  own  use  and  disposal,  all  the  personal 
property  on  the  said  farm,  also  all  the  notes,  claims,  and  demands  due  to 
the  said  estate  of  the  testator,  also  the  five  shares  of  stock  in  the  Bristol 
County  Bank,  and  four  of  the  six  shares  of  stock  in  the  Old  Colony  and 
Fall  River  Railroad  Corporation  owned  by  the  said  Isaac  Fobes,  deceased, 
and  all  other  the  personal  estate  whatsoever  described  in  said  inventory. 

And  it  is  further  ordered,  that  unless  the  parties  agree  in  regard  to  the 
matter,  and  execute  conveyances  accordingly  within  sixty  days  from  the 
27th  day  of  January,  1859,  and  within  such  time  the  defendant  pays  to  the 
plaintiffs  the  dividends  paid  upon  said  ten  shares  of  railroad  stock  since 
the  filing  of  this  bill,  to  wit,  since  the  11th  day  of  August,  in  the  year  1856, 
that  then  it  be  referred  to  Wm*  H.  W.,  Esq.,  as  a  special  Master  in  Chan- 
cery, to  take  and  state  an  account  of  the  dividends  declared  and  paid  since 
the  filing  of  the  bill,  and  to  prepare  the  oonvejrance  to  be  executed  by  the 
parties  in  conformity  with  this  decree,  and  to  summon  the  said  parties  be- 
fore him  and  cause  said  conveyance  to  be  duly  executed  by  them;  the 
agreement  of  the  parties  under  this  decree,  and  a  copy  of  the  deeds  in  pur- 
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saaoce  thereof  to  be  returned  into  Court ; or  if  the  case  goe?  to  the 

Master,  his  report  of  his  doings  under  this  decree  to  be  submitted  to  this 
Court  for  approval  and  confirmation. 

By  the  Court, 

Wm.  H.  W^  CM. 
[Leach  v.  Fobes,  11  Gray,  506.] 

{Fined  decree^ 
F.  L.  and  M.  F.  L.,  his  wife,  v.  0-  M.  F. 

And  now  the  agreement  of  the  parties  under  the  interlocutory  decree 
and  an  office  copy  of  the  deed  of  the  defendant,  to  the  said  M.  F.  L,  of 
the  real  estate,  pursuant  to  said  decree,  and  a  copy  of  the  receipt  bj  the 
said  M.  F.  L.  to  the  defendant  having  been  returned  into  Court,  by  vhich 
receipt  it  is  shown  that  the  defendant  has  transferred  to  the  said  M.  F.  Li 
to  her  separate  use,  the  ten  shares  of  railroad  stock  mentioned  in  said  in- 
terlocutory decree  and  paid  to  said  M.  F.  L.  the  dividends  on  said  ta 
shares  as  reported  by  the  Master,  $  141,  and  %  28  more  accruing  between 
the  date  of  said  report  and  the  time  of  payment  in  manner  and  fonn  as  re- 
quired by  said  interlocutory  decree. It  is  now  ordered,  that  said  con- 
veyance of  real  estate  and  said  transfer  of  said  ten  shares  of  stocks,  and 
said  payment  of  dividends,  in  all  $  169,  be,  and  the  same  hereby  are,  ap 
proved  and  confirmed. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  p1amtifi&  have 
and  recover  hereby  judgment  for  their  costs  to  be  taxed  before  the  clerk  in 
the  usual  form  and  manner,  and  that  the  clerk  do  issue  an  execution  there- 
for to  the  plaintiffs. 

By  the  Court, 

Wm.  H.  W.,  CW. 
[Leach  v.  Fobes,  11  Gray,  506.] 

(v.)  Specific  performance  of  agreement  for  policy  of  tnswranet. 


XJ.  s.  c  c. 

Mass 


.District,}  October  Tcnn.  1851 

Union  M.  Ins.  Co.  t;.  C.  M.  M.  Ins.  Co. 


This  case  was  thence  continued  from  term  to  term  until  this  present  tenB* 
when,  to  wit,  on  the  fourteenth  day  of  November,  A.  D.  1855,  the  sa»e 
came  on  to  be  heard  on  the  bill  and  answer  and  proofs  in  the  case,  and  wai 
argued  by  counsel. 

And  it  appearing  to  the  Court  that  the  plaintiffs,  through  their  agett 
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made  a  proposal  in  writing  for  insurance,  which  contained  all  the  necessarj 
terms  of  a  valid  contract  for  a  policy,  and  that  the  defendants  accepted  this 
proposal. 

That  this  acceptance  made  a  legal  contract  between  the  parties,  which  it 
is  the  duty  of  the  Court  to  order  to  be  specifically  performed. 

That,  as  it  is  admitted  that  the  plaintiffs  would  have  a  good  cause  of 
action  at  law  upon  a  policy,  if  issued  in  pursuance  of  the  contract,  there 
should  be  decreed  to  them  in  this  suit  what  they  would  be  entitled  to  re- 
coYer  if  a  policy  were  issued  and  that  which  was  agreed  to  be  done  were 
actually  done ; 

Thereupon  it  is  ordered,  adjudged,  and  decreed,  that  the  said  agreement 
so  entered  into  between  the  said  plaintiffs  and  the  sud  defendants  set 
forth  in  the  bill  of  complaint,  and  proven  in  this  cause,  be  specifically 
performed. 

It  is  further  ordered,  adjudged,  and  decreed,  that  the  plaintiffs  recover 
of  the  said  defendants  the  sum  of  eight  thousand  seven  hundred  and  two 
dollars  and  forty-three  cents,  as  and  for  their  damage  in  this  behalf  sus- 
tained, a  deduction  having  been  first  made  from  the  sum  agreed  to  be  issued 
for  premium  and  salvage,  and  also  the  sum  of  two  hundred  and  four  dollars 
twenty-four  cents,  for  their  cost  in  this  behalf  sustained. 

[U.  M.  L  Co.  V.  C.  M.  M.  Ins.  Co,  2  Curtis  C.  C.  524] 

(w.)  Against  Mpeetfie  performanee  ;  eause$  stated. 

*^  It  is  declared,  that  from  the  great  inadequacy  in  value  of  the  lots  in  the 
village  of  N.,  which  the  plaintiff  contracted  to  convey  to  T.  E.,  deceased, 
for  the  two  farms  in  the  county  of  0.,  which  the  said  T.  £.  contracted  to 
convey  to  the  plaintiff,  and  also  from  the  habits  of  intoxication  in  which  the 
said  T.  £.  had  indulged,  in  the  last  years  of  his  life,  and  the  mental  debility 
produced  thereby,  and  also  from  the  want  of  readiness  and  ability  in  the 
plaintiff  to  convey  a  good  and  unincumbered  title  to  the  said  lots,  at  the 
time  fixed  for  the  performance  of  the  said  contract,  or  at  any  time  there- 
after during  the  life  of  the  said  T.  E.,  the  articles  of  agreement  mentioned 
in  the  pleadings  ought  not,  in  equity  and  good  conscience,  to  be  decreed  to 
be  carried  into  specific  execution  by  the  defendants.  It  is,  thereupon,  or- 
dered &C.  that  the  bill  be  dismissed  without  costs."  [Seymour  v,  Delancy^ 
Beported  in  6  John.  Ch.  222.] 
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CHAPTER   XIX. 

Spbcifig  Belief. 
1.  LoBT  Inbtbvments.    Fukthbb  Ordsb. 

(a.)  Jh  ecue  of  lost  nwrtgagt  deedt. 

Direction  to  tax  defendant's  costs  of  suit,  and  ndse  and  pay  them  oat  of 
fand  in  Court  And  the  Court  doth  order  that  ^  the  plaintiff  S^  it  to 
own  expense,  execute  to  the  defendant  R.,  her  bond  to  indemnify  tlie  oud 
defendant  against  any  demand  which  maj  be  made  upon  him,  in  respect  i 
the  mortgage  deeds  in  the  pleadings  mentioned ;  such  bond  to  be  settled 
&C.,  in  case  the  parties  differ.  And  the  Court  doth  further  order,  t]ai. 
upon  the  due  execution  of  such  bond,  such  execution  to  be  certified  &&« 
the  residue  of  the  said  &c.  be  transferred  to  the  plaintiff  S. ;  and  Akr- 
upon,  that  the  plaintiff  reconvej  and  reassign  the  mortgaged  premises  to 
the  defendant  R.,  or  as  he  shall  direct,  free  and  clear  &c.,  such  reconTejsnoe 
&C.  to  be  at  the  expense  of  the  defendant  R**    Libertj  to  sq>plj- 

(t.)  LiJce  decree  /  with  injuneiion. 

After  declaring  plaintiff  entitled  to  redeem,  and  making  iojanctkm  to 
stay  ejectment  perpetual ;  and  the  plaintiff  having  paid  the  priocipil 
money,  the  defendant  to  reconvej  and  deliver  all  deeds  dbc,  and  the  de 
fendant  to  repay  interest  paid  to  him  without  prejudice  by  the  plaim 
after  six  months'  notice  of  paying  off  the  mortgage.  **  And  the  Court  doo 
order,  that  the  defendants,  at  their  expense,  give  to  the  plaintiff  a  good  in 
effectual  indemnity  or  security  in  respect  of  the  loss  of  the  several  deed^ 
dated  &c,  in  &c.  mentioned,  to  indemnify  the  plaintiff,  his  heirs  and  tf- 
signs,  and  his  and  their  estate  and  effects,  and  the  mortgaged  premises  a 
the  pleadings  mentioned,  from  and  against  all  loss,  costs,  charges,  dimigea» 
and  expenses,  and  other  consequences,  which  the  plaintiff  his  heirs  or  i^* 
signs,  or  the  said  premises  shall  or  may  incur,  sustain,  or  become  liaUe  l^ 
for  or  by  reason  of,  or  on  account  or  in  respect  of,  the  said  loss  of  the  sui 
deeds  in  any  manner  howsoever;  and  that  such  indemnity  or  secorit/W 
settled  &C.''  Defendant  to  pay  plamtiff 's  costs  of  suit  and  at  law.  1  SettB 
Dec  (Eng.  ed.  1862)  630. 
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(c.)  Indemnity  etgaimi  lost  biO  of  exchange. 

The  Court  doth  declare,  that  the  defendant  is  bound  to  indemnify  the 
plaintiffs  (bankrupt's  assignees)  and  the  separate  estate  of  the  said  bank- 
rupt against  all  liability  and  loss  in  respect  of  the  bill  of  exchange  for 

$ in  the  pleadings  mentioned  ;  and  decree  the  same  accordingly;  and 

doth  order  that  the  defendant  G.  on  or  before  &c.,  or  within  one  week  after 
service  hereof,  take  up  such  bill  and  pay  what  is  due  in  respect  thereof; 
defendant  to  pay  plaintiff's  costs  of  suit  to  be  taxed.    Liberty  to  apply. 


2.  Fraudulent  Dealings. 

(a.)  BeUiue  Bet  cuide  for  frauds  (tnd  not  pleadable  at  law. 

This  Court  doth  declare,  that  the  release  dated  &c,  obtained  by  the  de- 
fendant C.  from  the  plaintiff  M.,  was  a  fraud  on  her,  and  ought  to  be  de- 
livered up  to  be  cancelled.  And  doth  order  and  decree,  that  the  defendant 
C.  (within  dcd)  deliver  up  the  said  release  to  the  plaintiff  M. ;  and,  in  the 
mean  time,  that  the  said  defendant  be  restrained  from  pleading  or  setting  up 
the  said  release  in  bar  to  the  action  brought  by  the  plaintiffs  P.  and  M., 
in  the  names  of  the  plainti£Eb  M.  and  S.,  upon  the  bond  executed  to  them 
by  the  said  defendant  for  the  b^iefit  of  the  plaintiff  P. ;  defendant  C.  to 
pay  plaintiffs'  cost  of  suit,  except  so  much  of  such  costs  as  relate  to  the  de- 
position of  &c.    Liberty  to  apply. 

(ft.)  Purchase  completed  through  fraud  and  murepresentation  set  aside. 

"  This  Court  doth  declare,  that  the  plaintiff  B.  was  induced  to  complete 
his  purchase  of  the  estates  &C.,  in  the  pleadings  mentioned,  by  the  fraudu- 
lent misrepresentations  of  the  defendants  A.  and  W. ;  and  the  Court  doth 
further  declare,  that  the  several  agreements  entered  into  by  the  plaintiff  for 
the  purchase  of  the  said  estates  Ac.,  and  carried  into  effect  and  completed 
by  him,  ought  to  be  resdnded ;  and  the  Court  doth  order  and  decree  that 
the  same  be  delivered  up  to  be  cancelled."  And  that  it  be  referred  to  &c., 
to  take  the  following  accounts,  that  is  to  say:  1.  An  account  of  interest  on 
the  purchase-money  paid  by  the  plaintiff  to  the  defendant  A.,  at  the  rate  of 
dbc,  from  the  time  of  payment ;  2.  An  account  of  money  paid  by  the  plain- 
tiff in  respect  of  auction  duty  on  the  sale;  B.  An  account  of  the  costs, 
charges,  and  expenses  paid  and  incurred  by  the  plaintiff  in  consequence  of, 
and  incident  to,  the  purchase ;  i.  An  account  of  rents  and  profits  received 
by  the  plaintiff;  and  the  Court  doth  further  order  and  decree,  that  what 
ahaU  appear  to  be  due  on  such  account  of  rents  and  profits  be  deducted 
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from  the  said  sum  of  $ ,  and  what  shall  appear  to  be  dae  in  respedof 

the  interest  thereof,  and  the  said  auction  dutj  and  costs,  charges,  and  ex- 
penses ;  and  that  the  balance  which  shall  be  found  to  be  due  to  the  plaintiff 
be  (within  &c.)  paid  to  him  by  the  defendant  A. ;  and  that  upon  such  pay- 
ment the  plaintiff  reconvey  to  the  defendant  A.  the  said  estates  &c ;  aod 
that  the  deeds  of  covenant  executed  by  the  plaintiff,  as  in  the  said  billmefr 
tioned,  be  delivered  up  to  be  cancelled.  Defendants  to  pay  plaintiff's  costs 
of  suit  Liberty  to  apply.  Berry  v.  Armistead,  2  Kee.  229 ;  1  Setot 
Dec.  (Eng.  ed.  1862)  645. 

(c.)   Tramfer  of  scrip  share$  set  aside  for  fraud. 

This  Court  doth  declare,  that  the  transfer  by  the  defendant  to  the  phifr 
tiff  of  the  1,000  scrip  shares,  formerly  the  property  of  the  defendant  in 
the  P.  Ry,  in  the  bill  mentioned,  was  paid  in  equity  as  between  the  plaiih 
tiff  and  the  defendant ;  and  that,  notwithstanding  such  transfer,  the  defiad- 
ant  continued  to  be  in  equity  the  owner  of  the  said  scrip  shares,  and  tbat  i« 
is  liable  to  repay  to  the  plaintiff  the  sum  of  $  2,100  with  interest  thenoo, 
and  to  indemnify  the  plaintiff  against  all  sales  in  respect  of  the  said  soip 
shares,  and  in  respect  of  any  scrip  shares  in  the  said  P.  By,  which  hsfe 
been  substituted  for,  or  registered  in  respect  of,' the  said  scrip  shares,  and  to 
accept  a  transfer  of  such  shares  from  the  plaintiff.  And  the  Goiirt  doth 
order  and  decree,  that  the  defendant  M.,  within  one  month  afler  serrioB  rf 
this  order,  repay  to  the  plaintiff  B.  the  said  sum  of  $  2,100,  together  ntk 
the  sum  of  $  208,  for  interest  thereon,  at  the  rate  of  &C.,  from  the  2l8t  day 
of  Aug.,  1853,  to  this  time,  and  also  subsequent  interest  on  the  said  pnnei- 
pal  sum  to  the  day  of  payment ;  and  the  plaintiff,  by  his.oounsel,  admittiig 
that  he  has  paid  no  calls  in  respect  of  the  aforesaid  1,000  scrip  shares,  is 
the  plaintiff's  bill  mentioned,  it  is  ordered  that  it  be  referred  to  dbc,  to  in- 
quire and  report  what  calls  have  been  made  on  account  of  the  said  so^ 
shares,  or  on  account  of  any  shares  in  the  P.  Ry,  which  have  been  sobsti- 
tuted  for,  or  registered  in  respect  of,  such  shares,  and  what  is  dae  in  respcd 
of  such  calls  ;  and  it  is  further  ordered,  that  the  plaintiff  make  to  the  d^ 
fendant,  and  the  defendant  accept  from  the  plaintiff,  a  transfer  of  the  shares 
in  the  P.  Ry,  which  have  been  substituted  for,  or  registered  in  respeetoC 
the  said  1,000  scrip  shares ;  and  that  the  defendant  do  and  ooncar  in  aB 
acts  necessary  for  that  purpose,  including  the  payment  by  the  defendaaltf 
all  sums  which  shall  appear  by  the  Master's  report  to  be  dae  in  resptA  d 
such  calls  as  aforesaid,  and  also  such  further  sums,  if  any,  as  shall,  bete 
such  transfer,  become  due  on  account  of  further  calls  in  respect  of  the  sn' 
1,000  scrip  shares,  or  in  respect  of  any  shares  which  have  been  sobstkoted 
for,  or  registered  in  respect  of,  such  shares.'^  Defendant  to  pfeay  plaintiff 
costs  of  suit    Liberty  to  apply.     1  Seton  Dec  (Eng.  ed.  1862)  645, 64i 
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(d,)  PJoirUiff  declared  not  hound  by  mortgctge  and  judgment  ohlaxned  fr<mi 
him  hy  fraud  by  hi$  soltcitoTf  who  received  and  tnuappUed  the  money. 

This  Ck>Drt  doth  declare,  that  the  pUuDtiff  is  not  bound  hj  the  deeds  of 
mortgage  and  farther  charge  in  the  bill  mentioned,  and  therenpon  doth 
order  and  decree,  that  the  same  be  deliTered  np  to  be  cancelled ;  and  that 
satisfaction  be  entered  upon  the  jndgment,  in  the  bill  mentioned,  obtained 
bj  the  defendants  C.  and  R,  {mortgagee$,  innocent  partiee,)  against  the 
plaintiff;  defendants  to  pay  pliuntiff's  costs  of  suit  Wall  v.  Cockerell,  1 
Seton  Dec.  (Eng.  ed.  1862)  648. 

(e,)  Settlement  by  lunatic,  since  so  found,  set  aside. 

And  it  appearing  bj  the  evidence  aforesaid,  that  the  indenture  of  settle- 
ment, dated  ice,  made  or  expressed  to  be  made  between  F.  of  the  one 
part  and  the  defendants  M.  and  S.  of  the  other  part,  was  executed  by  the 
said  F.,  since  deceased,  when  of  unsound  mind,  the  Court  doth  declare, 

that  the  said  indenture  of  settlement  of  the day  of ,  is  null  and 

▼Old ;  And  it  is  thereupon  ordered  and  decreed,  that  the  defendants  M.  and 
S.  deliver  up  the  said  indenture  of  settlement  to  the  plaintiff  to  be  can- 
celled ;  Directions  to  tax,  raise,  and  pay  costs  of  all  parties  out  of  fund  in 
Court  {being  the  settled  fiind)^  and  for  transfer  of  the  residue  to  the  legal 
representatives  of  the  lunatic.    1  Seton  Dec  (Eng.  ed.  1862)  648. 

• 

(/.)   Conveyance  in  contemplation  of  insolvency  set  aside  cls  fraudulent. 

This  Court  doth  declare,  that  the  indenture  dated  dbc,  in  the  pleadings 
mentioned,  is  fraudulent  and  void  as  against  the  creditors  of  the  insolvent 
debtor  in  the  pleadings  named ;   And  doth  order  that  the  defendant  deliver 
up  the  siud  indenture  to  the  plaintiffs  to  be  cancelled ;  And  the  Court  doth 
order  and  decree,  that  it  be  referred  to  &c,  to  take  an  account  of  the  rents 
.  and  profits  of  the  estate  comprised  in  the  said  indenture  received  by  the 
defendant  or  by  any  other  person  &c. ;  and  that  the  said  defendant,  within 
one  month  afler  the  date  of  the  Master's  report  of  the  result  of  such  ac- 
count, pay  the  balance,  if  any,  that  shall  be  found  to  be  due  from  him  to 
the  plaintiffs  C.  and  W.,  as  assignees  of  the  estate  of  the  said  insolvent 
debtor.** — Defendant  to  pay  plaintifis'  costs  of  suit. — ^But,  in  case,  on 
taking  the  said  account,  any  balance  shall  appear  to  be  due  to  the  said  de- 
fendant, it  is  ordered  that  the  further  consideration  of  this  cause  and  of  the 
sabaeqaent  costs,  be  adjourned  d^c    Cazenove  v.  Pilkington,  1  Seton  Dec 
(Eng.  ed.  1862)  649. 
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{g,)  Decree^  declaring  a  party  estopped  from  asserting  a  hgd  (t(b  ^ 
aequieicence  in  the  purchase  of  the  premises  by  a  bona  fdspyrdsm 
from  a  third  party. 

**  It  is  declared  and  adjudged,  that  the  defendant  encouraged  and  adnxd 
the  sale,  bj  £.  F.,  and  the  purchase,  by  the  plaintiff, -L.  S^  of  the  six  ni 
a  half  acres  of  land,  in  the  village  of  B^  devised  by  the  will  of  KF.to 
the  said  E.  F^  and  in  the  pleadings  and  proof  mentioned ;  and  reoogoiiei 
and  admitted  the  title  derived  under  the  ^itid  will,  and  for  the  ipicetf 

nearly,  or  about, years  subsequent  to  the  decUh  of  the  said  B.  F^ni 

with  the  knowledge  of  her  will,  the  defendant  acquiesced  in  the  ads  rf 
ownership  of  the  said  £.  F.,  as  devisee  under  the  said  will,  and  of  tbe  cnl 
L.  S^  as  purchaser  under  the  said  E.  F.  And  it  is  further  declared  sad 
adjudged,  that  the  defendant  is  in  equity  concluded  and  eitoppei,  hj  tte 
acts  and  admissions,  from  asserting  his  legal  title,  as  heir  of  the  sswl  &>¥•» 
to  the  said  six  and  a  half  acres  of  land,  against  the  claim  or  title  thereto^ 
on  the  part  of  the  plaintiffs,  derived  under  the  will  of  the  said  B.  F^sad 
that  the  declaration  by  the  defendant  of  his  ignorance,  during  all  that  tiae, 
of  the  invalidity  in  law  of  the  will  of  the  said  R.  F.,  if  well  foonM  is 
point  of  fact,  is  no  sufficient  defence  against  the  equitable  bar  to  his  le^ 
tide,  arising  from  the  acts  and  admissions  aforesaid ;  inasmuch  as,  «i& 
knowledge  of  all  the  facts,  he  was  bound  to  inform  himself  of  his  owi  tiikp 
before  he  undertook  to  advise  ,and  encourage  the  sale  and  purchase  d  tk 
same  land  by  others,  under  an  adverse  title.  It  is,  thereupon,  ordenia^ 
judged,  and  decreed,  that  the  defendant,  and  all  persons  claiming  under  W 
be  perpetually  enjoined  from  prosecuting  at  law,  by  action  of  ejecUBeot,' 
otherwise,  his  right,  claim,  or  title,'as  heir  to  his  daughter,  B.  F.,to  Ac 
six  and  a  half  acres  of  land  aforesaid,  as  against  the  plaintifis  or  dtbera 
them,  or  as  against  any  other  person  or  persons,  claiming  or  poasessiBgAc 
same,  by,  from,  or  under  them  or  either  of  them,  or  under  any  right  or  tith 
derived  from  them  or  either  of  them ;  and  the  injunction  heretofore  iaaed 
in  this  cause  is  hereby  declared  to  be  perpetual.  And  it  is  further  ordcRi 
that  a  copy  of  this  decree  be  served  on  the  defendant,  and  on  his  solicM 
attorneys,  and  counsel,  to  the  end  that  due  obedience  may  be  reodcitd 
thereto.  And  it  is  further  ordered,  adjudged,  and  decreed,  that  no  cotf" 
this  suit  be  chai^d  by  either  party  as  against  the  odier."^  Decree  ema^ 
in  Storrs  v.  Barker,  reported  6  John.  Ch.  166. 

^  The  form  of  a  decree  based  upon  the  same  principle,  with  variations  as  to^F*' 
ticalars  of  the  order,  and  a  reference  to  Master  to  take  an  account  of  rents,  p:^ 
taxes,  repairs,  permanent  improvements,  &c.,  wiU  be  fonnd  in  Wendell  «.  Va  B^ 
aelaer,  1  John.  Ch.  344. 
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(h,)  On  a  bin  to  rescind  a  conir<ict  for  the  purchase  and  sale  of  limber 
landsj  on  account  of  material  misrepresentations;  to  obtain  repayment 
of  the  money  advanced^  and  to  have  the  notes  given  for  the  balance 
discharged  and  cancelled^  or  compensation  made  and  the  plaintiff  in- 
demnified. 

This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  bj  coaki- 
sel,  and  thereupon,  upon  consideration  thereof,  it  is  declared  bj  the  Court, 
that  the  contract  of  sale,  and  the  conveyance  of  the  premises,  and  the  notes 
of  the  said  Daniel  thereupon,  as  set  forth  in  the  bill,  were  made  bj  and 
between  the  said  Otis  Daniel  and  the  said  James  Todd  and  other  parties, 
upon  material  misrepresentations  and  mutual  mistakes  as  to  the  quantity  of 
timber  on  the  premises  so  sold,  and  therefore  ought  to  be  set  aside,  and 
held  null  and  void;  and  the  said  Otis  Daniel  ought  to  be  repaid  the  amount 
of  the  said  purchase-money,  actually  paid  by  him  thereupon  and  therefor, 
by  the  said  Todd,  who  received  the  notes  for  the  same,  and  in  his  aid  and 
for  his  relief,  by  such  of  the  other  parties,  defendants  to  the  bill  respec- 
tively, for  whom  the  said  Todd  acted  as  agent,  or  who  with  a  full  knowledge 
of,  and  assent  to,  the  said  contract  of  sale  and  misrepresentations  and  mis- 
takes, have  received  any  of  the  said  notes,  or  any  part  of  the  purchase- 
money  paid  thereon  by  the  said  Daniel ;  but  not  for  the  part  thereof  re- 
ceived by  any  other  party.  And  thereupon,  in  furtherance  of  the  declara- 
tions aforesaid,  it  is  further  ordered,  adjudged,  and  decreed,  that  the  same 
contract  of  sale,  and  conveyance,  and  notes,  be,  and  hereby  are,  annulled, 
rescinded,  and  declared  utterly  void,  and  of  no  effect 

And  the  said  Otis  Daniel  is  further  ordered,  adjudged,  and  decreed^  to 
reoonvey  the  premises  by  such  due  and  reasonable  conveyance  or  convey- 
ances as  shall  be  devised  and  reported  by  a  Master,  when  and  so  soon  as 
the  purchase-money  actually  paid  by  him  shall  be  repaid  as  hereinafler 
mentioned. 

And  it  is  further  ordered,  adjudged,  and  decreed,  by  the  Court,  that  the 
said  James  Todd  be,  and  hereby  is,  held  directly  liable  to  the  plaintiff  for 
the  whole  amount  of  moneys  paid  as  aforesaid,  deducting,  however,  there- 
from the  proceeds  of  timber  sold,  as  well  as  the  value  of  timber  taken 
from  said  lands,  by  and  under  the  authority  of  the  said  Otis  Daniel,  and 
remaining  unsold,  and  making  all  due  allowances  for  all  proper  charges 
and  expenses  incurred  in  regard  to  said  timber,  and  for  taxes  paid  on  the 
said  lands. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  such  of  the  other 
parties,  defendants  to  said  bill,  as  with  a  full  knowledge  of  the  premises,  or 
for  whom  the  said  Todd  acted  as  agent,  or  who  assented  to  the  said  contract 
of  sale  and  conveyance,  with  a  full  knowledge  of  the  premises,  shall  )>e, 
and  hereby  are,  decreed  to  be  liable  in  aid  and  relief  of  the  said  Todd,  to 
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pay  and  deliver  back  to  the  said  Otis  Daniel,  such  parts  or  portions  d  'k 
purchase-money  paid  by  the  said  Daniel  for  the  said  lands,  as  htn  bea 
received  bj  them  respectively  in  the  premises,  or  on  the  notes  of  the  ttii 
Daniel  so  received  by  them ;  bat  no  one  of  them  to  be  liable  for  tnj  pn^ 
chase-money  or  notes  received  by  any  of  the  other  parties,  defeodanta. 

And  it  is  further  ordered,  adjudged,  and  decreed,  by  the  Court,  that  do 
damage  or  interest  on  the  aforesaid  moneys  be  allowed,  except  the  proeerii 
of  such  timber,  sold  and  unsold,  as  aforesaid,  shall  furnish  a  food  theidbr; 
and  in  that  event,  interest  upon  said  purchase-money  to  be  added  tee^ 
as  an  offset  pro  tanio  to  the  excess  of  said  proceeds  not  exceeding  tin 
amount  of  such  excess* 

And  it  is  further  ordered,  adjudged,  and  decreed  by  the  Cooil,  thatitbe 
referred  to  S.  L.,  Esquire,  as  Master,  to  ascertain  the  amount  doe  to  tk 
plaintiff  on  the  basis  of  this  decree,  and  also  the  particular  notes  and  ssm 
received  by  each  of  said  defendants  of  said  purchase-money,  so  paid  tn 
secured  as  aforesaid,  and  to  report  the  same  to  the  Court 

And  it  is  further  ordered,  adjudged,  and  decreed  by  the  Court,  Ait  ^ 
Master  be  clothed  with  full  power  to  examine,  as  well  the  parties,  as  mj 
other  witnesses,  orally  or  upon  written  interrogatories,  under  oath,  ia  ttt 
premises,  and  to  require  the  production  of  all  vouchers,  papers,  and  otiiff 
documents  pertinent  and  proper  in  the  premises ;  and  that  he  state  a  w 
account  in  the  premises,  upon  the  basis  of  this  decree.  And  that  be  w 
clothed  with  all  the  usual  powers  and  authorities  of  a  Master,  in  all  thiap 
touching  the  premises. 

And  all  further  orders  and  decrees  are  reserved  for  the  oonsideratioB  a 
the  Court 

[Daniel  v.  MitcheU,  1  Story  C.  C.  196  to  198.] 

(i.)  Decree  declaring  a  levy  void,  enjoining  not  to  set  up  an,  title  uniif  i. 

and  ordering  a  release,^ 

This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  bjcoaaffr 
and  thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged,  ii> 
decreed  by  the  Court,  that  the  said  levy  on  the  land  in  the  said  CfaaHo* 
town,  in  the  pleadings  mentioned,  bemg  made  with  full  notioe  of  die  tit* 
of  the  plaintiff  in  the  bill  mentioned,  the  title  thereto  is  a  frand  npos  ^ 
plaintiff,  and  therefore  is  to  be  held  utterly  void ;  and  the  Court  do  dedtf< 
the  same  accordingly.  And  it-  is  further  ordered,  adjudged,  and  decreed 
by  the  Court,  that  the  said  defendant,  his  heirs  and  assigns,  be  perpetadtf 
enjoined  not  to  set  up  or  assert  any  title  thereto  against  the  said  pbiat^ 

1  The  firm  of  decree  in  case  where  ezecation  had  been  frandolentljisnedtBdv* 
made  nnder  it ;  —  declaring  title  nnder  sale  Told  and  directing  aooounti,  see  Tn<9  ^ 
Wood,  4  John.  Ch.  260,  261. 
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his  heirs  and  assigna,  under  the  said  levy ;  and  that  the  said  defendant  do 
execute,  in  due  form  of  law,  within  thirty  days  from  the  entering  of  this 
decree,  a  deed  of  release  of  all  his  right  and  title  under  the  said  levy  to 
the  said  plaintiff,  his  heirs  and  assigns,  in  such  form  as  shall  be  settled  by 
T.  P.,  Esquire,  one  of  the  Masters  in  Chancery  of  this  Court,  and  that  the 
plaintiff  recover  costs. 

[Briggs  V.  French  C.  C.  U.  Sutes,  Mass.,  2  Sumner,  261.] 

(j.)  Dtert%  dfdoBring  void  the  buy  of  an  exeetUian  in  fcmor  of  a  judgment 
creditor  of  an  ineolnent  debtor  upon  the  debtor^e  reversion  of  real 
eetatej  afUr  the  first  puUieaHon  of  notice  of  issuing  the  warranL 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  the  proofs,  as 
reported  by  the  Judge  who  heard  the  cause  sitting  in  equity  in  Boston,  on 
the  2dd  day  of  August,  in  the  year  1862,  and  was  argued  by  counsel ;  and 
after  due  consideration  the  Court  doth  declare  the  levy  of  the  defendant's 
execution  upon  a  portion  of  the  reversionary  interest  in  said  lands,  formerly 
belonging  to  said  L.  S.,  to  be  null  and  void,  as  against  the  plaintiff,  as  such 
assignee  of  said  L.  S.,  an  insolvent  debtor ;  and  that  the  complainant,  as 
such  assignee,  holds  in  fee  the  entire  one  undivided  half  of  said  farm  and 
lands  described  in  said  deed  of  J.  S.,  the  father,  to  said  L.  S.  and  J.  S.,  Jr., 
bearing  date  the  fourth  day  of  December,  in  the  year  1848,  subject  to  the 
life  estate  of  said  J.  S.  therein,  upon  the  trust  to  sell  the  same  for  distribu- 
tion among  the  creditors  of  said  L.  S.,  and  it  is  ordered,  adjudged,  and  de- 
creed, that  the  said  W.  W.,  upon  the  tender  to  him  of  a  release  to  the 
plaintiff  of  said  lands  so  levied  on,  do,  and  he  hereby  is  required  to 
execute,  acknowledge,  and  deliver  the  same  to  the  plaintiff,  under  the 
penalty,  in  case  of  a  refusal  so  to  do,  of  what  may  befall  thereon ;  and 
that  the  plaintiff  have  execution,  in  common  form,  forthwith,  against  said 
"Whiston,  for  his  costs  of  this  suit  to  be  taxed  by  the  Clerk. 

£•  xC.  li>,  J.  o*  J.  O* 

Attest  Wm.  H.  W.,  Clerk. 
[Hall  V.  Whiston,  5  Allen,  126.] 

(i.)  Setting  aside  a  fraudulent  conveyaneej  charging  the  real  estate  with  a 
judgment  debtf  although  not  direcdy  liable  to  an  execution^  and  not 
permitting  the  conveyance  to  stand  as  security  for  advances  made  on 
account  of  it  to  the  grantor^  with  the  meditated  intent  to  defraud} 

This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  by  counsel, 
and  thereupon  upon  consideration  thereof. 

It  was  ordered,  adjudged,  and  decreed  as  foUows,  to  wit :  that  the  con- 

^  See  Pratt  v.  Fond,  5  Alien,  59. 
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vejance  made  bj  the  said  S.  S.  mentioned  in  the  biSL  and  answers  io  Am 
cause,  bearing  date  the  15th  daj  of  September,  A.  D.  1809,  to  tbe  ani 
Esther  Steene  and  Elizabeth  Foster,  and  William  Steene  and  the  ani 
William  Foster,  for  two  certain  fiums  lying  in  6.  and  F.,  in  the  county  ef 
P.,  within  said  district  of  R.  I.,  containing  three  hundred  and  thirtj-fin 
acres  of  land,  one  called  the  Wells  farm  and  the  other  called  tlie  Boni 
farm,  and  also  the  conveyances  in  the  said  bill  and  answers  meotioiHd, 
made  by  the  said  S.  S.  to  the  said  Z.  S.,  bearing  date  the  15th  day  of  S(^ 
tember,  A.  D.  1809,  for  a  farm  or  lot  of  land,  situate  in  SmithfieM,  in  tA 
district,  and  known  by  the  name  of  the  Waterman  lot,  containing  H^-f^ 
acres,  and  also  the  conveyances  in  the  said  bill  and  answers  mentioaed,  wtk 
by  the  said  S.  S.  to  D.  S.,  and  to  D.  S.  and  the  said  A.  &,  beariog  dste  Ae 
15th  and  18th  days  of  September,  A.  D.  1809,  for  the  farm  on  which  the 
said  D.  S.  then  lived,  situate  in  G.  aforesaid,  called  the  D.  £.  fanD,lj^> 
both  sides  of  the  turnpike  road ;  and  also  the  deed  in  the  said  bill  awl  » 
swers  mentioned,  made  by  the  said  S.  S.  to  the  said  Z.  S^  bearing  dste  the 
18th  day  of  September,  A.  D.  1809,  for  a  lot  of  land  situate  in  said  6^ 
containing  twenty-six  acres ;  and  also  the  deed,  in  the  said  bill  and  snitff 
mentioned,  made  by  the  said  S.  S.  to  the  said  Z.  S.  and  S.  S^  ^'t  ^^^^ 
date  the  22d  day  of  November,  A.  D.  1809,  for  the  farm  whereon  theasii 
S.  S.  then  lived,  situate  in  the  said  6^  it  being  all  the  land  be  pnxchtse^ 
of  John  Eddy  &c.,  and  is  about  three  hqpdred  acres,  were  made  by  thi 
said  S.  S.  with  the  intent  to  defraud  his  creditors,  and  particnhuiy  tbe  phD- 
tiff,,  and  are,  therefore,  as  to  the  plaintiff,  utterly  void. 

But  inasmuch  as  it  appears  to  the  Court,  that  the  real  estate  so  as  dtt 
said  conveyed  to  the  said  D.  S.,  and  to  the  said  D.  S.  and  A.  S^  haTe,«ii> 
the  exception  of  a  life  estate  therein  still  held  by  the  said  A.  S^  been  ooa* 
veyed  to  persons  who  are  not  parties  to  the  present  bill,  and  the  phh^ 
seeks  no  relief  against  them,  it  is  further  ordered,  adjudged,  and  deem 
that  the  said  life  estate  of  said  A.  S.  only  he  subject  to  the  debt  of  thfi 
plaintiff  in  this  suit,  in  manner  as  hereinafter  stated,  without  prejodiee  M 
the  rights  of  persons  not  parties  to  this  bilL 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  ooa^ 
ances  before  mentioned,  having  originated  in  a  meditsOed  fraod  opoo  v 
creditors  of  the  said  S.  S.,  cannot  be  permitted  to  stand  as  a  secai^f 
for  any  debts  then  due  to  the  grantees,  or  for  any  subsequent  adTanoo  if 
them  made  in  furtherance  of  the  original  intention  of  the  parties  tbereift 

And  it  is  further  declared  and  decreed,  that  the  phuntiff  has  a  i^^ 
be  paid  the  principled  debt  due  to  him,  with  interest  ap  to  the  time  of  tv 
decree,  and  that  the  same  ought  to  be,  and  is  decreed  to  be,  a  charge  <*  ^ 
same  lands,  and  on  the  rents  and  profits  (making  all  proper  aUovanc^H 
which  have  accrued  to  the  respective  respondents,  or  might  have  accmw  ^' 
them  without  wilful  default,  since  the  estates  contained  in  the  same  ooo^ 
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anoes  have  come  to  their  hands,  posseasioDy  and  use ;  and  it  is  declared  and 
decreed^  that  the  said  lands,  rents,  and  profits,  are  specificall j  holden  for, 
and  charged  with,  the  payment  of  the  plaintiff's  said  debt 

And  it  is  further  declared  and  decreed,  that  the  defendants  be  permitted 
to  paj  in  the  proportion  of  the  value  of  the  estates  respectively  conveyed 
to  them,  to  be  ascertained  by  a  Master,  the  amount  due  to  the  plaintiff  for 
principal  and  interest,  with  costs,  if  they  shall  elect  so  to  do,  within  sixty 
days  from  the  date  of  this  decree,  and  in  that  event  the  plaintiff  is  to  as- 
sign to  them,  by  conveyances  to  be  approved  by  a  Master,  aU  his  right  and 
title  to  the  judgments  stated  in  his  bill,  and  to  the  debts  due,  and  his  right 
and  title  under  this  decree ;  and  the  defendants  shall  be  admitted  to  hold 
the  same  accordingly  as  a  charge  on  the  same  lands ;  but  if  the  defendants 
shall  not  pay  the  said  debt  and  costs  within  the  period  aforesaid,  then  the 
tame  Master  b  to  ascertain  the  rents  and  profits  of  the  said  estates  as  afore- 
said, which  are  to  be  pud  by  the  defendants  respectively  towards  the  dis- 
chaige  of  the  plaintiff's  debt,  and  if  this  fund  shall  not  be  sufiicient,  or  shall 
not  be  productive,  then  it  is  further  declared  and  decreed,  that  the  Master 
shall  sell  the  lands  so  conveyed  to  the  defendants  by  the  conveyances 
aforesaid,  or  a  sufficiency  thereof  to  pay  the  plaintiff's  debt,  interest,  and 
cost,  at  public  auction  to  the  highest  bidder,  in  manner  as  shall  hereafter 
be  decreed  by  the  Court,  and  make  due  and  legal  conveyances  thereof  to 
the  purchaser  or  purchasers  thereof  and  the  defendants  S.  S.,  Z.  8.,  A.  S., 
S.  S.,  Jr.,  £•  S.,  W.  F.,  and  £.  F.  shall  respectively  join  in  such  convey- 
ance or  conveyances,  releasing  their  right,  title,  and  interest  therein  and 
thereto,  and  covenanting  against  their  own  acts,  in  such  manner  as  the 
Master  shall  approve,  and  the  proceeds  of  such  sale  shall  be  brought  into 
this  Court  to  discharge  the  plaintiff's  debt  and  costs  of  suit 

And  it  is  further  declared  and  decreed,  that  it  be  further  referred  to  the 
same  Master,  to  ascertain  by  an  examination  of  the  plaintiff  <»  oath  or 
otherwise,  what  was  the  value  at  which  the  plaintiff  received  the  Farmers' 
Exchange  bills  for  which  the  drafts,  on  which  his  judgments  were  founded, 
were  given,  at  the  time  when  he  received  or  bought  the  same,  and  that  the 
plaintiff  is  to  be  allowed  that  sum,  the  damages  on  said  drafts  at  the  rate 
allowed  by  law,  on  the  bills  of  the  like  nature,  and  his  costs  of  suit,  in 
she  State  Courts  of  B.  L,  as  his  principal  debt,  and  the  interest  is  to  be 
computed  thereon  as  aforesaid,  and  the  same  Master  is  to  make  his  report 
MB  soon  as  may  be,  and  in  the  mean  time  all  further  proceedings  and 
orders  axe  reserved  for  the  consideration  of  the  Court 

[Bean  v.  Smith,  2  Mason,  299-303.] 
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(L)  Aistffntneniy  made  with  intent  to  defeat  heivy  of  a  judgment  iedani 
void.  Sale  ordered  of  the  eeiate  $tiU  in  hands  of  the  astifuit; 
they  to  unite  in  the  conveyance.  If  proeeede  ineufficient  to  idi^ 
judgment  ^Cj  assignees  to  be  charged  with  vcUue  of  the  estate  soU  kf 
them  ;  just  aUotoances  of  expenditures  S^c*  prior  to  judgmenL  S^ 
erence  to  Master  ^c. 

This  case  came  on  to  be  heard,  and  was  argued  by  coonsel,  and  tber^ 
upon,  upon  consideration  thereof,  it  was  ordered  and  decreed : 

1.  That  the  assignment  made  by  S.  L.  to  M.  B.  and  W.  L.,  under  dite 
of  the  13th  of  May,  1842,  and  which  is  set  forth  in  the  pleadings,  be  d»> 
clared  fraudulent  and  void.  2.  That  the  real  estate  and  all  other  propertr 
conveyed  by  the  above  assignment  from  the  said  S.  L.  to  the  said  astdgiM 
and  unsold  by  them,  be  sold  by  and  under  the  direction  of  the  receiTer 
heretofore  appointed  in  this  cause,  he  giving  such  notice  of  the  time  ssA 
place  of  sale  as  is  required  on  sales  by  a  Master  of  this  Court,  the  defend 
ants  to  unite  in  the  conveyances  of  the  real  estate  and  in  the  ackoowM^ 
ments  of  the  deeds.  3.,  That  the  proceeds  of  the  sales,  and  other  fimdi 
that  may  be  in  the  hands  of  the  receiver,  be  piud  over  to  the  plaintii&i  it 
satbfaction  of  their  judgment  set  forth  in  the  pleadings,  with  interest  iid 
costs  of  this  suit  to  be  taxed.  4.  If  the  said  moneys  shall  be  insoffidotf 
to  satisfy  the  judgment  and  costs,  then  that  the  assignees  be  charged  joiaij 
with  the  value  of  the  assigned  property,  real  and  personal,  sold  or  dvsposd 
of  by  them,  and  ^vith  the  rents  and  income  thereof,  which  they  reoeiTedor 
might  have  received  with  ordinary  care  and  diligence,  after  the  date  of  tlit 
assignment,  and  before  the  property  came  into  the  possession  of  the  R" 
ceiver ;  the  assignees  to  be  allowed  all  payments  of  prindpal  and  intere^ 
on  incumbrances  upon  the  property,  existing  prior  to  the  judgment,  tl 
sums  paid  for  taxes,  assessments,  needful  repairs,  insurance  against  fire,!!" 
other  charges  and  expenses  in  the  proper  care  and  management  of  the  pnf* 
erty,  but  no  commissions  or  costs  of  this  suit  to  be  allowed.  5.  A  refeitoee 
to  J.  W.  N.,  one  of  the  Masters  of  this  Court,  to  take  an  account  npoatlis 
principles  of  this  decree,  before  whom  all  the  defendants  shall  appe^ 
upon  summons  served  upon  them,  and  produce  all  deeds,  papers,  bookS|tf" 
documents,  and  be  examined  on  oath,  on  application  of  the  pbiinti&to«>' 
ing  any  of  the  matters  embraced  in  the  reference ;  the  Master  to  app^vc 
the  form  of  the  conveyances  to  be  executed ;  the  plaintiffi  to  he  allo*^ 
their  taxed  costs  of  this  suit  out  of  the  funds ;  and  if  the  same  shall  be  tf* 
sufficient  to  pay  the  judgment  and  interest,  such  costs  to  be  paid  bftti 
assignees ;  and  execution  to  issue,  on  oonfirmation  of  the  Mastef'i  iep>^ 
for  the  balance,  if  any,  which  the  Master  shall  report  to  be  due  oo  ^ 
accounting,  and  for  the  costs  of  the  plaintiffi ;  the  receiver  to  pass  Ui  ^ 
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counts  before  the  Master,  who  is  to  report  a  proper  allowance  for  him,  to 
be  bj  him  retained  oat  of  the  fands  in  his  hands. 


(m.)  Decree  in  favor  of  hetrtf  declaring  void  a  deed  obtained  of  their  an^ 
cestor  by  imposition ^  he  being  weak  in  mind  and  bodg,  except  as  ^o 
actual  advances  and  charges^for  which  allowed  to  stand  as  security. 

This  cause  came  on  to  be  heard  bj  consent  of  counsel,  at  the  last  term 
of  this  Court,  and  was  argued  by  counsel ;  and  thereupon,  upon  considera- 
tion thereof,  it  is  ordered,  adjudged,  and  decreed  by  the  Court  as  follows, 
yiz. :  that  the  deeds  of  conveyance  dated  the  ninth  day  of  May,  1805,  and 
executed  by  C.  W.  to  A.  H.,  in  the  pleadings  mentioned,  ought  not  to 
be  permitted  to  stand  as  absolute  and  bona  fide  conveyances  to  the  said  A. 
H.,  the  same  having  been  obtained  from  the  said  C.  W.  by  the  said  A.  H., 
by  imposition  upon  him,  he  being  at  the  time  of  the  execution  thereof  in  a 
state  of  great  mental  and  bodily  weakness,  as  well  from  the  visitation  of 
providence  as  from  his  extreme  old  age.  And  it  is  further  ordeifed,  de- 
creed, and  declared  by  the  Court,  that,  under  all  the  circumstances  of  the 
case,  the  same  deeds  of  conveyances  ought  to  be  permitted  to  stand  as  se- 
curity ^  for  any  advances  made,  and  charges  incurred,  and  allowances  due, 
to  the  said  A.  H.,  by  reason  of  the  premises  stated  in  the  pleadings,  but  no 
further ;  and  as  to  all  other  purposes  the  same  are  to  be  held  and  decreed 
to  be  utterly  void ;  and  the  same  is  hereby  ordered  and  decreed  accord- 
ingly. 

And  it  is  further  ordered  and  decreed  by  the  Court,  that  it  be  referred 
to  A.  B.,  £squire,  a  Master  for  this  purpose,  to  take  an  account  of  all 
debts,  claims,  and  dues  between  the  said  A.  H.  andjthe  said  C.  W.,  during 
his  lifetime  ;  and  in  taking  such  account,  the  said  Master  is  to  charge  the 
said  A.  H.  with  all  the  personal  estate  received  by  him  from  the  said  C.  W., 
including  that  conveyed  by  deed  of  gift  to  his  wife,  as  in  the  pleadings 
mentioned,  and  also  with  all  the  rents  and  profits  of  said  real  estates ;  and 
the  said  A.  H.  is  to  be  allow^  credits  for  all  advances  made,  and  charges 
incurred,  and  allowances  due,  for  labor  and  services  to  and  for  the  said  C. 
W.  during  his  hfetime ;  and  also  credit  for  all  repairs  and  improvements 

^  Where  poesetnon  had  been  taken  of  land,  and  improvements  made,  under  an  agree- 
siient  which  was  not  sufficient  to  take  the  case  oat  of  the  statute  of  frauds,  though  the 
Court  would  not  grant  relief,  on  the  ground  of  part  performance,  yet  the  bill  was  re- 
tained for  the  purpose  of  affording  the  party  a  reasonable  compensation  for  beneficial  and 
Iswting  improvements.  Parkhurst  v.  Van  Cortlandt,  1  John.  Ch.  273.  See  the  decree  in 
thmi  case.  For  Jbrm  of  decree  where  bond  and  mortgage  had  been  obtained  by  oppres- 
sion for  a  much  hunger  sum  than  was  due,  ordering  them  to  stand  for  security  for  amount 
dine,  and  a  re^ransfer  on  payment  of  that  amount.  See  Neilson  v,  M'Donald,  6  John. 
Oh.  SOI,  SI  2. 
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made  bj  the  said  A.  H.,  in  and  about  the  same  real  estates.  And  the  ind 
Master  is  also  to  take  in  like  manner  an  account  of  all  the  rents  and  pnfti 
of  the  same  real  estates  since  the  death  of  the  said  C.  W.,  and  is  in  like 
manner  to  be  allowed  credit  for  all  i*epairs  and  improTements  on  the  saoft 
estates  during  the  same  period.  And  the  said  Master  is  to  gire  nodoe  d 
hfs  meetings,  for  the  purpose  of  taking  into  consideration  the  premises,  to  >& 
the  parties  in  interest. 

And  all  further  orders  and  directions  are  reserved  until  the  oonung  bof 
the  Master's  report 

[Harding  v.  Wheaton,  2  Mason,  390  -  392.] 

(n.)  Decree  setting  cuide  a  sale  of  a  testator's  share  in  apartMnUdfttw^ 
Sfc,  hy  his  executors^  to  his  partners^  for  the  purpose  of  being  rem 
to  one  of  his  executorSj  and  ordering  an  account  of  the  ssb^tfua^ 
profits^  as  if  the  partnership  had  continued^  in  favor  of  the  «fM 

This  cause  came  on  this  day  [or  this  term]  to  be  heard,  and  was  aigow 
by  counsel  for  the  plaintiff  and  for  the  defendant ;  and  therenpon,  iip<» 
consideration  thereof,  this  Court  doth  declare,  that  the  sale  of  the  said  ttt- 
ta tor's  interest  in  the  copartnership  concern  in  the  pleadings  mentioQeda 
void.  And  this  Court  doth  also  declare  that  the  interest  of  the  execotan 
of  the  said  testator  W.  C.  in  the  said  copartnership  concern  is  not  yet  tff- 
minated.  And  this  Court  doth  order  that  it  be  referred  to  A  R,  EsqBO«» 
one  of  the  Masters  of  this  Court,  to  inquire  what  is  the  most  benefic» 
mode  for  all  parties  of  disposing  of  the  partnership  property  and  cffe*- 
And  the  said  Master  is  to  state  the  same,  with  his  opinion  thereon,  to  tv 
Court,  and  is  to  make  a  separate  report  thereof,  with  liberty  to  state  sacs 
special  circumstances  as  to  him  shall  af)pear  material,  and  therenpoQ  sikb 
further  order  shall  be  made  as  shall  be  just  And  it  is  ordered,  tiat  tk 
said  IVIaster  do  take  an  account  of  the  profits  of  the  said  trade,  from  tte 
last  settlement  of  accounts  which  the  said  Master  shall  find  to  have  v^ 
made  by  the  said  testator,  or  his  executors,  since  his  death.  And  a  ^ 
ordered  that  the  said  Master  do  take  an  accotlnt  of  all  such  sums  of  is/^ 
as  have  been  taken  out  of  the  said  trade,  and  all  such  sums  of  monej^ 
have  been  paid  to  the  executors  of  the  said  W.  C.  for  or  in  respect  of  t» 
said  testator's  interest  in  the  said  partnership  business  and  propertr,if 
any  of  the  parties,  and  state  when  and  by  whom  the  same  ha?6  bees  * 
taken  out  And  it  is  ordered  that  the  said  Master  do  take  an  aooonat* 
all  sum  or  sums  of  money  which  shall  have  been  advanced  or  paid  to  v 
executors  of  the  said  W.  C.  for  or  in  respect  of  the  allied  purda*" 
the  said  testator^s  interest  in  the  said  trade  in  the  pleadings  mentiooei*'^ 

calculate  interest  at  the  rate  of per  cent  per  annum  npoo  such  sa*' 

sums  as  he  shall  find  to  have  been  so  advanced  and  paid.    And  tUs  Omp 
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doth  reserve  the  consideration  of  the  allowance  of  such  interest  until  the 
account  of  the  profits  shall  have  been  taken.  And  for  the  better  taking  of 
the  said  accounts,  and  discovery  of  the  matters  aforesaid,  the  parties  are 
to  be  examined  &c.,  and  to  produce  &c,  as  the  said  Master  shall  direct, 
who  in  taking  the  said  accounts  is  to  make  unto  the  parties  all  just  allow- 
ances, and  as  to  such  of  the  said  allowances  as  are  claimed  and  objected 
to  before  the  said  Master^  he  is  to  state  his  reasons  on  all<9wing  or  disallow- 
ing the  same.    Further  directions  and  costs  reserved,  and  liberty  to  applj.^ 

[Cook  V.  CoUingridge,  Jacob,  607.] 


(o.)  Decree f  declaring  void  a  direction^  in  a  devise  of  an  estate  for  charita- 
Ue  purposes^  that  the  rents  should  not  he  raisedy  and  declaring  that 
there  was  no  resulting  trust  for  the  heir-at-law  as  to  tlie  increased 
rents,  Sfc* 

This  Court  doth  declare,  that  the  directions  contained  in  the  will  of  M. 
R,  the  testatrix,  in  the  pleadings  named,  and  the  rules  thereto  annexed| 
which  require  that  the  rents  of  her  estates  therein  mentioned  should  con- 
tinue the  same  as  at  the  time  of  her  decease,  and  that  no  attempts  should  be 
made  to  raise  the  same,  are  void,  and  that  the  defendant,  C.  S.,  the  heir-at- 
law  of  the  said  testatrix,  hath  no  right  or  interest  to  or  in  the  said  real 
estates,  or  the  rents  and  profits  thereof,  or  any  part  of  such  rents  and 
profits,  by  way  of  resulting  trust  or  otherwise.    And  the  Court  doth  de- 
clare that  the  surplusage  of  the*  rents  and  profits  &c.    And  it  is  ordered 
that  the  information  and  bill  as  to  the  said  C.  S.  be  dismissed,  vrith  costs  to 
be  paid  as  after  mentioned.    And  the  Court  doth  not  think  proper  to  give 
any  directions  touching  the  application  of  any  part  of  such  surplus  rents 
and  profits,  and  forfeitures  &;c.,  or  to  proceed  further  than  to  make  such 
declarations  of  the  rights  of  the  parties  as  herein  are  contained,  and  such 
order  as  to  costs  as  hereinafter  given ;  and,  subject  to  such  declarations  as 
are  hereinbefore  contained,  and  to  such  directions  as  to  costs  as  are  herein- 
afler  given,  the  Court  doth  order  that  such  information  and  bill  be  dis- 
missed.   And  it  is  ordered  that  it  be  referred  to  A.  B.,  Esq.,  one  of  &c.,  to 
tax  all  parties  their  costs  of  this  suit,  as  between  solicitor  and  client,  and 
also  to  tax  in  like  manner  the  costs  of  the  said  relators  and  plaintiffs,  and  of 
the  said  defendants  the  said  Master  and  Fellows,  of  a  certain  petition  touch- 
ing the  matters  in  question  in  this  suit,  presented  in  the  year  1813,  to  the 
right  honorable,  the  Lord  High  Chancellor  of  Great  Britain,  therein  styled 
visitor  of  the  said  college  or  hall  in  right  of  his  Majesty,  and  of  all  proceed- 
ings under  the  said  petition.     And  it  is  ordered  that  such  several  costs, 
when  taxed,  be  paid  by  the  defendants  the  said  Master  and  fellows,  out  of 

^  See  the  decrees  entered  in  Brown  «.  DeTastet,  Jacob,  2S4. 


d 


2284  APPENDIX. 

any  stocks  or  funds  in  their  possession  which  have  arisen  from  tbe  icoti 
and  profits  of  the  estate  of  the  said  testatrix.  [Att'j-General  r.  The  lbs- 
ter  and  Fellows  of  Catherine  Hall,  Cambridge,  Jacobs  381.] 


8.  Decree  for  Sale  and  Reimbursement  to  Children  orrorm 
Proceeds*  op  an  Estate,  the  Income  op  the  Residui  of 
WHICH,  after  Payment  of  Debts  and  Legacies,  bad  bx0 

GIVEN    to   them  by    THE   WiLL    OF    THE  TeSTATOR,  BUT  WHICH 

Income,  with  their  Consent,  had  been  taken  to  pat  off 
THE  SAID  Debts  and  Legacies,  which  were  directbd  bt  thi 
Testator  to  be  paid  by  the  sale  of  certain  op  his  Bui 
Estate. 

This  cause  came  on  to  be  heard  upon  report,  and  was  argued  bj  ooon- 
sel,  and,  having  been  duly  considered,  the  Court  doth  declare,  thst  the 
plaintiffs,  as  equitable  tenants  for  life  under  the  will  of  the  testator,  F.  Ai 
are  entitled  to  the  entire  income  of  the  residue  of  the  estates  held  by  ^ 
defendant  as  trustee,  subject  to  the  deduction  of  all  sums  of  mooej,  legwlf 
paid  or  due  as  and  for  interest  of  debts  and  legades,  cost  of  repair^  tixa» 
and  other  expenses,  and  to  a  charge  upon  the  said  estates  for  so  mockn 
the  said  income  as  had  been  applied  to  the  payment  of  the  prindpal  ^  ^ 
said  debts  and  legacies,  and  to  have  so  much  of  the  said  trust  estites  tf 
ipay  be  necessary  sold  and  applied  to  their  reimbursement ;  and  it  appctf- 
ing  that  the  said  defendant,  in  his  capacity  as  trustee,  has  heretofore  bea 
authorized  by  this  Court  to  sell,  and  has  sold,  a  part  of  the  said  trost  » 
tates,  and  now  holds  the  proceeds  thereof,  it  is  ordered  and  decreed  thitte 
shall  apply  so  much  thereof  as  may  be  necessary  to  their  reimboncntf** 
and  the  payment  of  all  and  singular  any  debts  and  legacies  now  remind 
unpaid,  and  that  if  such  proceeds  should  not  be  sufficient  to  mske  smb 
payment  in  full,  the  defendant  in  his  capacity  as  trustee  shaU  sell  at  pi"* 
or  private  sale  such  of  the  lands  and  tenements  held  by  him  as  be  nif 
deem  expedient,  and  apply  the  proceeds  thereof,  or  so  much  as  b»J* 
necessary,  to  such  payment ;  and  it  is  further  ordered  and  decreed,  tbiti*' 
fore  proceeding  to  make  any  such  sale  or  sales,  the  said  defendant,  tx9^ 
as  aforesaid,  shall  give  bond  in  puch  sum  and  with  such  sureties  as  sba&K 
approved  by  one  of  the  justices  of  this  Court,  that  he  will  feithfiJlf  ^ 
duct  the  same  and  account  for  the  proceeds;  and  it  is  farther  ordow** 
decreed  that  the  costs  of  this  suit  and  fees  of  counsel,  as  between  soBfl* 
and  client  on  both  sides,  are  a  charge  upon  the  proceeds  of  sales  now  «'* 
hands  of  the  defendant,  or  hereafter  to  be  received,  and  are  to  be  paid  fr* 
out  thereof,  and  either  party  is  at  liberty  to  apply  for  farther  diiww* 
and  for  the  appointment  of  a  Master  to  take  the  said  account,  if  the  ff^ 
do  not  agree  thereon.     [Amory  r.  Lowell,  1  Allen,  508.] 
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4.  Decree  DECLABiNa  the  Validity  of  a  Deed  to  transfer  the 
Estate  named  dt  it,  akd  ordering  that  the  Grantees  be 
LET  into  Possession  of  the  PREinsEs,  and  that  they  be 

ALLOWED     TO     HAYE     AND     ENJOT    THE     ReNTS,     PROFITS,    AND 

Income  thereof. 

That  the  deed  of  convejanoe  from  the  defendanta  J.  A.  and  E.  A.,  his 
then  wife,  to  the  defendants  D.  W.  G.  and  B.  D.  A^  bearing  date  the  25th 
November,  1805,  mentioned  and  set  forth  in  the  pleadings  and  proofs  in 
this  cause,  was  duly  executed  and  delivered  bj  J.  A.  and  £.  A^  his  then 
wife,  on  the  25th  of  December,  1805,  so  as  to  pass  the  estate  and  interest 
in  the  messuage  and  premises  therein  described,  to  the  defendants,  D.  W. 
C.  and  R.  D.  A«,  and  to  vest  the  same  in  them,  to  the  uses,  and  upon  the  • 
trusts,  therein  mentioned ;  and  the  deed  of  conveyance  is  hereby  declared 
valid  and  effectual  in  the  law,  accordingly.    And  it  is  further  ordered,  ad- 
judged, and  decreed,  that  the  plaintiffs,  S.  M.  S.  and  E.  B.  S.,  his  wife,  in 
her  right,  be  forthwith  let  into  possession  of  the  premises  mentioned  and 
described  in  the  deed  of  conveyance  from  the  defendants  J.  A.,  and  E.  A., 
his  then  wife,  to  the  defendants  D.  W.  C.  and  R.  D.  A.,  bearing  date  the 
25th  November,  1805,  and  into  the  perception  of  the  rents  and  profits 
thereof,  in  arrear  and  unpaid,  and  hereafter  to  accrue  and  become  payable, 
or  that  D.  W.  C.  and  R.  D.  A.  be  immediately  let  into  possession  thereof, 
as  trustees,  upon  the  trusts,  and  to  the  uses,  in  the  deed  expressed  and  de- 
dared,  of  and  concerning  the  same.    And  in  case  D.  W.  C.  and  R.  D.  A.^ 
or  the  survivor  of  them,  shall  take  possession  of  the  premises,  they,  or  the 
survivor  of  them,  shall  receive  and  take  the  rents  and  profits  thereof,  in 
arrear  and  unpaid,  and  which  shall  hereafter  accrue,  and  become  payable, 
in  trust  for,  and  pay  over  the  same  from  time  to  time,  to  S.  M.  S.  and  E. 
B.  S.,  his  wife,  in  her  right,  during  their  joint  lives,  to  E.  B.  S.,  during 
her  life,  if  she  shall  survive  S.  M.  S.,  her  husband ;  or  they,  D.  W.  C.  and 
"EL  D.  A.,  and  the  survivor  of  tkem,  shall  permit  S.  M.  S.  and  E.  B.  S.,  his 
wife,  in  her  right,  to  take  the  rents  and  profits  during  their  joint  lives ;  and 
that  £.  B.  S.  is  to  take  the  same,  during  her  life,  if  she  shall  survive  her 
Imsband,  and  after  the  death  of  E.  B.  S.,  one  of  the  phtinti£&,  the  rents 
and  profits  of  the  premises  shall  be  received,  paid,  and  applied,  according 
to  the  uses  and  trusts  in  the  before-mentioned  deed  of  conveyance,  bearing 
dale  the  25th  of  November,  1805,  limited  and  declared.    And  that  the 
trastees,  or  the  survivor  of  them,  and  any  other  person  then  claiming  an 
ixitereat  therein,  under  the  deed  of  conveyance,  shall  be  at  liberty  to  apply 
to  this  Cowci  for  its  direction  in  that  behalf.    And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  defendants,  D.  W.  €•  and  R.  D.  A.,  shall, 
irithin  twenty  days  after  notice  of  this  decree,  cause  the  deed  of  convey- 
ance to  be  acknowledged,  or  proved,  and  recorded  according  to  law,  for  the 

191* 
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greater  safety  of  the  title  of  the  plaintifis  m  this  canse  to  tihe  premiNi 
therein  contained,  and  all  others  who  may  become  interested  therein.  Aad 
it  is  further  ordered,  adjudged,  and  decreed,  that  the  plaintifis  daring  thdr 
joint  lives,  and  E.  B.  S.,  afler  the  death  of  S.  M.  S^  her  husband,  if  At 
shall  survive  him,  shall  be  at  liberty  to  use  the  names  of  the  trastees,  or 
the  survivor  of  them,  and  to  have  the  use  of  the  deed  of  coDveyance  far 
the  purpose  of  prosecuting  at  law,  or  taking  any  reasonable  measures,  to 
obtain  the  possession  of  the  premises,  and  for  receiving  the  rents  and  pnfti 
thereof,  according  to  their  and  her  rights  to  the  same,  as  herdnbefbre  de- 
clared and  adjudged.     And  it  is  further  ordered,  adjudged,  and  decreei 
that  the  defendant  J.  A.  account  with  the  plaintiff  in  this  cause,  for  tk 
rents  and  profits  of  the  premises,  from  the  23d  day  of  January,  1809,  lad 
that  it  be  referred  to  one  of  the  Masters  in  chancery  to  take  the  aceooBl 
accordingly ;  and  that  in  taking  the  account,  the  Master  charge  J.  A.  with 
the  rents  of  the  premises  received,  or  which,  without  wilful  defaolt,  oigiit 
have  been  received  for  the  same ;  and  that  the  Master  make  all  jost  aOff*- 
ances  to  J.  A.  for  taxes  and  repairs ;  and  that  the  Master  shall  take  the 
account,  and  report  thereon  to  the  Court,  with  all  convenient  speed.  Aid 
it  is  further  ordered,  that  the  question  of  costs,  and  all  further  diitetiooSi 
be  reserved  until  the  report  shall  come  in.     [Souverbye  v.  Arden,  1 M^ 
Ch.  258  -  260.] 


5.  Decree  annulling  Pboceedinos  undeb  okb  Pbtitiok  cr  b* 

SOLVENCT,  and   DIRECTING  A   WARRANT   TO    BE   ISSUED  OS  ^ 
OTHER. 


E- 


.,  BS.  ) 

S.J.  c.| 


G.  T.  L.  et  al. 

V, 

G.  F.  C.  et  al. 


This  cause  came  on  to  be  heard  upon  the  pleadings  and  proofs  in  ^ 
cause,  and  thereupon,  upon  consideration  thereof,  it  is  ordered,  adja^ 
and  decreed  by  the  Court, 

That  the  warrant  issued  by  the  Hon.  G.  F.  C,  Judge  of  Probate  ^ 
Insolvency  in  and  for  said  county  of  E.,  on  the  petition  of  B.  P-  ^' 
described  in  the  petition  in  this  cause  and  all  the  subsequent  prooeediif 
on  said  petition  of  said  B.  P.  W.  and  all  proceedings  on  said  wantf^  ^ 
and  the  same  are  hereby  vacated,  annulled,  and  made  of  no  effect,  aadtk 
injunctions  issued  in  this  cause  are  hereby  made  perpetual,  and  said  p^ 
of  said  B.  P.  W.  is  hereby  dismissed. 

It  is  further  ordered,  adjudged,  and  decreed,  that  the  order  or  deoc*  < 


APPENDIX.  2287 

said  Judge  dismissing  the  petition  of  G.  T.  L^  described  in  the  petition  in 
this  caase,  in  which  petition  so  dismissed  said  6.  T..L.  represented  said  B. 
F.  W.  and  himself,  s^d  6.  T.  L.  and  W.  R.  W.,  to  be  general  partners 
under  the  firm  of  W.  &  L^  and  prayed  that  a  warrant  in  insolvency  might 
be  issued  for  taking  possession  of  their  estate,  and  that  such  further  pro- 
ceedings might  be  had  in  the  premises  as  the  law  in  such  cases  prescribed, 
be,  and  the  same  is,  hereby  reversed  and  annulled,  and  said  Judg^  is  here- 
by commanded  and  directed  to  issue  forthwith  upon  said  petition  of  said 
Lancaster,  and  in  pursuance  of  the  prayer  thereof,  a  warrant  in  insolvency 
in  due  form  under  the  hand  of  said  Judge  and  the  seal  of  his  Court  against 
said  W.  L.  and  W.  as  general  partners,  composing  the  firm  of  W.  &  L., 
as  insolvent  debtors,  and  against  their  joint  and  separate  estates,  and  to  do 
aU  such  other  acts  and  direct  all  such  further  proceedings  in  the  case  as  the 
insolvent  laws  in  such  cases  prescribe. 

And  it  is  further  ordered  and  decreed,  that  an  attested  copy  of  this  de- 
cree be  transmitted  to  the  said  Judge  for  his  government  and  direction. 

And  it  is  further  ordered,  that  this  case  be  reserved  for  the  further 

consideration  and  decree  of  this  Court,  upon  the  question  of  costs  to  be 

allowed  to  the  petitioners. 

[Lancaster  v.  Choate,  5  Allen,  530.] 

By  the  Court 
Attest,  A.  H. 

By  B.  and  B., 

their  Attorneys. 
At  Chambers  in  B.,  May  dOth,  1863. 

It  is  now  ordered,  as  part  of  the  final  decree  in  the  above-entitled  cause, 

that  there  be  allowed  the  sum  of  seven  hundred  and  four  dollars  and 

seventy-five  cents  ($  704.75)  as  costs  in  these  proceedings,  to  be  paid  out 

of  the  joint  estate  of  said  W.  &  L.  by  the  assignees,  who  may  be  hereafter 

chosen,  to  the  counsel  of  the  petitioning  creditors. 
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CHAPTER   XX. 
Particular  Peesoks. 

1.  Femes  Covert. 

(a.)  SaU  of  stock  and  payment  to  wife*$  separate  ute. 

It  is  ordered  and  decreed,  that  the  $ (stock)  standing  Ac^  in  tn^ 

in  this  cause  (the  account  of  &c),  be  sold,  and  that  the  money  to  ariae  bj 

such  sale,  and  $ cash  in  the ,  to  the  credit  of  this  cause  (tbc  Bke 

account  &c.),  and  any  interest  &c.,  be  paid  to  B.,  the  wife  of  N,  for  her 

separate  use.  ' 

(h.)  Payment  to  divorced  woman. 

The  Court  doth  order  that  the  money  to  arise  by  the  sale  of  the  fivd 
be  paid  to  the  petitioner  K.  (maiden  name)^  formerly  the  wife  of  Bi 


but  now  unmarried,  having  been  judicially  divorced,  on  her  sole  raeeipt 

(c.)  Jhquiryj  whether  any  settlement^  and  if  proper,  (tnd  if  not,  dMm 

for  settlement 

The  Court  doth  order  that  it  be  referred  to  &C9  to  inquire  whether  (^ 
plaintiff  or  defendant)  A.  has  made  any  and  what  settlement  or  pronsfl* 
for  (the  plaintiff  or  defendant)  B.,  his  wife,  and  the  issue  of  their  msniq^ 
or  entered  into  any,  and  what  agreement  for  that  purpose ;  and  if  c^ 
whether  the  same  i9  a  fit  and  proper  settlement  or  provision  for  the  fl" 
(plaintiff  or  defendant)  B.,  and  such  issue ;  And  if  it  shall  appear  that  the 
said  (plaintiff  or  defendant)  has  not  made  any  such  settlement  oic  proT^A 
or  that  such  settlement  or  provision,  if  any,  is  not  fit  and  proper,  the  Oo0t 
doth  order  that  a  proper  settlement,  to  be  made  by  the  said  (phuDdf  <'' 
defendant)  A.,  on  (&c.,  be  approved  by  the  &c  2  Seton  Dec.  (Ea^  ^ 
1862)  665. 

(d.)  Share  settled  by  order,  without  deed —  husband  hanbnqd} 

The  Court  doth  order  that  the  residue  of  the  said  $ Ac  be  cm*" 

over  in  trust  in  this  cause,  ^'  The  account  of  the  settlement  of  the  defo^ 
ant  C,  the  wife  of  W.,  and  her  children  " ;  and  the  Court  doth  declare  cW 
the  &C.  so  to  be  carried  over  are  to  be  held  in  trust  for  the  said  deft^>^ 
C.  for  her  life,  and  during  her  present  coverture,  for  her  separate  ii5e,«iv> 

1  For  form  of  a  decree  ordering  a  maintenance  for  a  wife  oat  of  her  propertf,  «^ 
8be  was  abandoned  by  her  husband,  or  prevented  by  his  ill  treatment  from  cohtbiWS 
with  him,  see  Damond  v.  Magee,  4  John.  Ch.  3 IS,  325  -328. 
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out  power  of  anticipation,  and  after  her  decease  in  tmst  for  all  the  children 
of  her  present  marriage  trho  shall  attaio  the  age  of  twenty-one  years,  or 
being  daughters  shall  (attiun  that  age  or)  marry  under  that  age,  equally, 
and  if  there  shall  be  no  such  child,  and  the  defendant  C.  shall  survive  the 
said  W.,  her  present  husband,  in  trust  for  her,  her  executors,  administrators, 
sad  assigns  ;  but  if  she  shall  die  in  the  lifetime  of  her  said  husband,  with- 
out any  cluld,  in  trust  for  the  defendants  F.  and  D.,  as  the  assignees  of  his 
estate  and  effects ;  and  the  Court  doth  order  that  the  interest  during  the  life 
of  the  said  defendant  C,  &om  time  to  time  to  accrne  due  on  &c.,  so  to  be 
carried  over  be,  as  the  same  accrue  due,  paid  to  the  said  defendant  C>,  the 
wife  of  the  said  W.,  for  her  separate  use,  or  until  further  order.  I  Seton 
Dec  (Eng.  ed.  1662)  665,  666,  and  notes. 

(«.)  Deeret  ordering  a  tnuU«  under  a  .marriage  lettlemertt,  of  a  married 
woman,  who  wai  ituane,  and  whoie  kuiband  wat  her  guardian,  to 
contribute  from  ike  tmtt  proptrty  leewred  to  her  tole  and  leparaU 
lite  tovardt  lh«  txpetut  of  her  eupport,  on  biU  by  the  kueband. 

The  cause  having  come  before  the  full  Court  for  a  final  hearing  upon  the 
bill,  answers  and  facts  agreed,  and  the  parties,  by  their  respective  counsel, 
havuig  been  fully  beard,  it  is  ordered  and  decreed  that  the  said  H.  D., 
trustee  of  the  said  J.  £.  D.,  pay  to  the  said  W.  W.  D.,  guardian  of  the 
said  J.  E.  D^  the  sum  of  four  hundred  dollars,  the  same  to  be  paid  in  thirty 
days  after  the  filing  of  this  decree  ;  and  that  he  afterwards  pay  to  the  said 
W,  W.  D.  the  sum  of  four  hundred  dollars  annually  from  the  time  of  filing 
this  decree,  till  the  further  order  of  the  Court ;  the  same  to  be  paid  in 
equal  half-yearly  instalments  ;  the  said  sums  to  be  paid  out  of  the  income 
of  the  trust  property  in  the  bands  of  the  said  H.  D. 

It  is  further  ordered  and  decreed,  that  the  costs  of  this  suit,  and  the  rea- 
sonable charges  of  counsel,  to  be  approved  and  allowed  by  the  Court,  be 
paid  by  said  H.  D.  out  of  said  income. 

In  default  of  payment  by  said  H.  D.  of  said  sum  of  four  hundred  dol- 
lars, and  the  costa  and  expenses  hereinbefore  mentioned,  according  to  tiie 
terms  of  this  decree,  within  thirty  days  as  aforesaid,  it  is  ordered  that  an 
execution  issue  for  the  same  in  due  form  of  law. 

It  is  further  ordered  and  decreed,  that  the  said  W.  W.  D.  apply  the  sev- 
eral sums  as  aforesaid,  except  the  said  costs  and  charges,  to  the  support 
and  maintenance  of  the  said  J.  E.  D.,  so  that,  in  addition  to  what  shall  be 
furnished  for  her  by  him  oat  of  his  private  property,  she  may  be  supplied 
^ritfa  everything  that  ought  reaaotmbly  to  be  provided  for  her  comfort  and 
coQvenience. 

By  the  Court. 
Boston,  Jan.  16, 1868.  (Signed)  G.  C.  W^  CMc 

[Davenport  v.  Davenport,  5  Allen,  464.] 
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(/.)  Assignment  of  dower  ;  commissioners  ;  inqviriei. 

Ellick  Powell  and  wife  v.  the  Monson  &  Brimfield  Uanaf.  Co. 

This  caase  came  on  to  be  heard  at  the  &c^  on  the  bill  and  answer,  tni 
was  argued  by  counseL  Whereupon  it  is  ordered,  adjudged,  and  deened, 
that  the  said  Ellick  and  Elizabeth,  in  her  right,  haye  as  her  dower,  of  thi 
endowment  of  R.  M,,  her  late  husband,  now  deceased,  one  just  third  pflt 
of  the  lands,  tenements,  and  hereditaments  hereinafter  mentioiied,  eidi- 
sive  of  the  increased  value  of  the  same,  arising  from  or  caused  bj  tk 
buildings  erected,  and  improvements  made  upon  said  lands  and  teaeflieili) 
&c.,  or  any  one  of  them,  since  the  alienation  thereof  by  the  said  H,  ▼* 
of  one  certain  tract  of  land  &c.,  &c. 

And  it  is  further  ordered  and  decreed,  that  the  said  Ellick  and  £Ii2ibe& 
have  and  recover  their  reasonable  damages  by  reason  of  the  detentKA  ^ 
her  dower  in  the  premises,  irom  and  after  the  dd  day  of  March,  A-  ^ 
1823,  when  they  demanded  of  the  defendants  that  they  should  assign  ni 
set  out  to  the  said  Elizabeth  her  said  dower  in  said  lands,  tenements,  u' 
hereditaments,  until  the  present  time.  And  that  the  plaintifl&  reoover  a 
the  defendants  their  legal  costs  of  this  suit,  to  be  taxed  by  the  Goort  ^ 
it  is  further  ordered  and  decreed,  that  this  bill  be  dismiswed  as  to  lU  ^ 
other  lands  and  tenements  mentioned  in  said  bill,  and  the  said  Ellick  «■ 
Elizabeth's  claim,  in  her  right  of  dower  in  the  same,  or  any,  or  eitbet  a 
them. 

And  it  is  further  ordered  and  decreed,  that  commissioners  be  appiBM 
to  inquire,  ascertain,  act,  and  report,  as  soon  as  may  be,  on  the  mattecs  w* 
lowing,  viz. : 

1.  The  several  and  respective  times  when  the  said  B.  M.  alieoaled  tbi 
above  described  lands,  tenements,  and  hereditaments,  and  any  paroeb  ^ 
undivided  parts  thereof. 

2.  The  present  value  of  said  lands  &C.,  excluslYe  of  the  increased  Tiht 
occasioned  by  the  buildings  and  improvements  on  the  premises,  siooe  w 
alienation  thereof  by  the  said  R.  M. ;  and  also  the  reasonable  damage  "f 
reason  of  the  detention  of  her  dower  in  the  premises  finom  and  aiter  iv 
third  day  of  ^larch,  A.  D.  1823,  to  the  present  time. 

3.  K  the  commissioners  shall  find  that  one  third  part  of  said  iaods^ 
can  be  assigned  and  set  off  to  said  Elizabeth,  by  metes  and  boandsivi^ 
out  great  prejudice  to  the  same,  then,  that  they  proceed  to  assign  aod  M 
off  to  the  said  Elizabeth  oue  juHt  third  part  of  said  lands  &c^  exdua^^ 
the  increased  value  thereof,  occasioned  by  the  buildings  erected,  aad  ^ 
provements  made  thereon  since  the  alienation  thereof  by  said  R.  M^^*** 
ing  so  much  and  such  part  of  said  lands  ^c,  as  would  be  equal  in  value  a 
one  just  third  part  thereof  at  the  present  time,  in  case  no  baildiqg>  ^ 
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been  erected  or  improvements  made  thereon,  since  the  alienation  thereof 
bj  the  said  R.  M. 

4.  If  the  commissioners  shall  find  that  one  third  part  of  said  lands  &c^ 
cannot  be  as»gned  and  set  off  to  said  Elizabeth,  as  aforesaid,  to  hold  in 
severalty  by  metes  and  bounds,  without  inconvenience  and  prejudice  to  the 
same,  then,  that  they  inquire  and  ascertain,  and  report  to  the  Court,  the 
yearly  amount  and  value  of  the  rents,  profits,  and  income  of  said  lands  &c^ 
exclosive  of  the  increased  value  arising  from,  and  occasioned  by,  the  build- 
ings erected,  and  improvements  made  thereon,  since  the  alienation  thereof 
by  said  B.  M^  meaning  the  true  yefurly  amount  and  value  of  the  rents, 
profits,  and  income,  which  the  said  lands  &c.,  would  now  yield,  in  case  no 
buildings  had  been  erected  or  improvements  made  thereon  since  the  aliena- 
tion thereof  by  the  said  R.  M. 
[Powell  et  uz.  v.  Monson  &  Brimfield  Manuf.  Co.  8  Mason  C.  C.  347.] 

{^Second  decree  in  the  above  ecueJ] 

This  cause  coming  on  again  to  be  considered  upon  the  report  made  by  the 
commissioners  appointed  to  assign  dower  in  the  premises,  two  exceptions 
were  taken  in  behalf  of  the  respondents  to  said  report,  viz. :  1.  That  the 
eommissioners  erred  in  not  considering  "  the  mortgage  to  R.  F.,  of  October 
21, 1808,  in  the  pleadings  mentioned  as  an  alienation  by  the  said  R.  M., 
00  as  to  affect  the  right  of  his  wife  to  dower."    2.  That  the  commissioners 
erred  in  considering  '^  the  water-wheel  and  the  main  gearing  of  the  factory 
as  real  estate."    The  exceptions  were  thereupon  argued  by  counsel  for  both 
parties.    On  consideration  thereof,  and  of  the  premises,  it  is  ordered,  ad- 
judged, and  decreed  by  the  Court,  that  the  said  exceptions  be,  and  they 
hereby  are,  overruled ;  and  that  the  same  report  do,  in  these  respects,  stand 
csonfirmed.    And  further,  that  the  dower  therein  assigned  to  the  plaintiffs 
bj  the  conmiissioners,  firstly  in  their  report,  upon  the  ground  that  they  were 
right  in  their  opinion  on  the  points  above  excepted  to,  be,  and  hereby  is, 
confirmed  and  assigned  to  the  plaintiffs  accordingly ;  and  that  the  same  re- 
port do,  in  all  other  respects,  stand  confirmed.    And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  defendants  do  deliver  possession  of  the 
premises  so  assigned  to  the  plaintiffs  accordingly,  and  do,  in  all  other  re- 
spects, perform  thb  decree ;  that  the  plaintiffs  do  recover  their  reasonable 
in  the  premises,  taxed  at  $  345.75.    8  Mason  C  C.  468,  469. 


For  forms  of  decrees  respecting  the  liability  of  the  wife's  separate  estate 
for  her  debts  by  note,  and  as  surety,  see  2  Seton  Dec.  (Eng.  ed.  1862) 
678,  679. 
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(^.)  Alimony  on  a  decree  of  divorce  from  bed  and  board;  other  £reetmti 

custody  of  child. 

**  It  appearing,  from  the  pleadings  and  proofs,  that  the  defendant  has  been 
guilty  of  cruel  and  inhuman  treatment  of  the  plaintiff,  bj  repeated  acts  of 
personal  violence,  so  as  to  render  it  unsafe  and  improper,  under  existiog 
circumstances,  for  her  to  cohabit  with  him,  or  to  be  under  his  dominioQ  and 
control,  it  is  thereupon  ordered  &c.,  that  the  plaintiff  and  defendant  be 
separated  from  bed  and  boanl  forever,  provided,  however,  that  the  paitiei 
may,  at  any  time  hereafter,  by  their  joint  and  mutual,  free  and  volontaiy 
act,  apply  to  the  Court  Tor  leave  to  be  discharged  firom  this  decretal  order. 
And  it  is  hereby  declared  to  be  the  duty  of  each  of  them  to  live  chaatelj 
during  their  separation,  and  that  it  will  be  criminal,  and  an  act  void  in  law, 
for  either  of  them,  during  the  life  of  the  other,  to  contract  matrimony  with 
any  other  person.  And  it  is  further  ordered  &C.,  that  the  plaintiff,  accord- 
ing to  the  prayer  of  her  bill,  shall  be  entitled  to,  and  be  charged  with,  tbe 
custody,  care,  and  education  of  the  infant  son  of  the  parties  in  the  plead- 
ings mentioned,  provided  always,  that  this  order  for  the  custody,  care,  aod 
education  of  the  said  infant  may,  at  any  time  hereafter,  be  modified,  varied, 
or  annulled,  upon  sufficient  cause  shown.  And  it  is  further  ordered  ta, 
that  the  defendant  pay  to  the  plaintiff  $  200  a  year,  to  be  computed  fnm 
the  date  of  this  decree,  in  half-yearly  payments,  to  be  applied  towards  tbe 
support  and  maintenance  of  the  plaintiff  and  her  son,  and  that  this  aDov- 
ance  is  to  continue  until  further  order,  and  be  subject  to  yariation,  as  futme 
circtimstances  may  require.  And  it  is  further  ordered,  that  the  defendttl 
pay  to  the  plaintiff  the  costs  of  this  suit,  to  be  taxed,  and  that  she  bite 
execution  thereupon,  according  to  the  course  and  practice  of  the  Gout** 

[Barrere  v.  Barrere,  4  John.  Ch.  187.3 


2.  Infants. 

Showing  cause  against  decree, 

(a.)  Decree  nisi  against  infanL 

And  this  decree  is  to  be  binding  on  the  defendants,  tbe  infants,  nid^ 
they  shall  respectively,  within  six  months  after  attaining  their  respecQTC 
ages  of  twenty-one  years,  on  being  served  with  subpoena  to  show  canse 
against  this  decree,  show  unto  this  Court  good  cause  to  the  contiaxy-  ^ 
Seton  Dec  (Eng.  ed.  1862)  685. 

^  See  another  form  on  decree  of  divorce  a  vineuio,  in  Bfiller  u.  MSIker,  6  Joba.  (X 
93,  94. 
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(6.)  Another  farm. 

''And  it  is  further  ordered,  that  the  said  defendants,  H.  O.  H.  and  S.  S. 
H.  respectively  do,  as  and  when  thej  shall  respectively  attain  the  age  of 
twenty-one  years,  execute,  acknowledge,  and  deliver  sufficient  deeds  of 
release  of  the  estates  in  C.  square  and  near  B.  street,  to  said  M.  K.,  bis 
heirs  or  assigns,  and  of  the  said  estate  in  C.  street,  to  said  J.  L.,  his 
heirs  or  assigns,  unless  the  said  H.  O.  H.  and  S.  S.  H.  respectively  shall, 
within  six  months  after  they  shall  have  respectively  attained  said  age  of 
twenty-one  years  [on  being  served  with  subpoena  to  show  cause  against 
this  decree],  show  unto  this  Court  good  cause  to  the  contrary ;  and  in  the 
mean  time,  it  is  ordered  that  the  said  purchasers  of  said  estates,  and  their 
respective  heirs  and  assigns,  do  hold  and  enjoy  the  said  estates  by  them  re- 
spectively purchased,  and  to  them  respectively  conveyed  by  said  deeds  of 
said  Master."     [KeUey  v.  Greenleaf,  3  Story  C.  C.  93.] 


(c.)  Decree  ahsolute  against  infant. 

Upon  mo^on  &c,  by  counsel  for  the  plaintiff,  who  alleged,  that  the  de- 
fendant A.  attained  the  age  of  21  years  on  the day  of ,  and  that 

the  said  defendant  was  on  the day  of duly  served  with  a  sub- 
poena to  show  cause  against  the  decree  made  in  this  cause,  dated  &c,  as  by 
the  affidavit  of  &c.,  filed  &c.,  appears,  and  no  cause  having  been  shown  to' 

the  contrary  thereof,  as  by  the ^'s  certificate  also  appears,  and  upon 

reading  &c.,  this  Court  doth  order  that  the  said  decree  be  made  absolute 
agunst  the  said  defendant  A.    2  Seton  Dec  (Eng.  ed.  1862)  685. 


(d.)  Decree  for  aieoltUe  foreclosure  against  infant  and  feme  covert^  plaintiff 
paging  their  costs^  and  Court  deeming  it  for  their  benefit. 

And  the  plaintiff  by  his  counsel  offering  to  pay  unto  the  defendants  S., 
and  L.,  his  wife,  and  6.,  the  infant,  their  costs  of  this  cause  as  between 
solicitor  and  client,  upon  an  absolute  decree  of  foreclosure  being  now  made 
as  against  them ;  And  the  defendant  S.  by  his  counsel  disclaiming  all  in* 
terest  in  the  estate  comprised  in  the  indenture  of  mortgage,  in  the  plead- 
ings mentioned,  dated  &c^  and  consenting  to  an  absolute  decree;  And 
counsel  for  the  defendant  L.,  the  wife  of  the  said  S.,  and  for  the  defendant 
G.9  the  infant,  not  asking  for  liberty  to  redeem  the  mortgaged  premises,  on 
4br  any  account  of  what  is  due  to  the  plaintiff,  the  Court  doth  declare  that 
it  will  be  for  the  benefit  of  the  defendant  L.,  and  of  the  said  infant  6.,  to 
mccept  the  said  offer ;  and  doth  order  that  the  defendant  S.,  and  L.,  hii 

-vrife,  and  the  defendant  6.,  the  infismt,  from  henceforth  stand  absolutely  de- 
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barred  aud  foreclosed  &c. ;  and  that  the  plunttff  B.  pay  unto  the  said 
defendants  respectively  their  costs  of  this  cause,  to  be  taxed  dbc.  BUboo 
V.  Scott,  1856,  2  Seton  Dec  (Eng.  ed.  1862)  685,  686. 

(e.)  Infants  declared  not  hound  hy  decree  ;  aecountt ;  former  aeeomU  (o  k 

adopted,  if  henefcioL 

This  Court  doth  ^'declare,  that  the  plaintiffs  are  entitled  to  the  benefit  of 
the  decree  dated  &c.,  and  the  several  proceedings  under  the  same,  and  sob- 
sequent  or  previous  thereto,  against  all  the  defendants  to  this  (nqfp^natd) 
cause,  except  the  infant  defendant  H.,  the  only  son  of  the  defendant  J^  and 
the  first  tenant  in  tail  in  ette  under  the  testator's  will ;  And  doth  alao  de- 
clare that  the  said  decree  and  orders,  and  the  accounts  taken  onder  tbe 

aame,  are  not  binding  on  the  said  defendant,  the  infant"; ^soala^ 

counts  of  personalty,  and  inquiries  as  to  realty,  any  accounts  settled  in  tei- 

tator's  lifetime  not  to  be  disturbed. ^  And  if  it  shall  appear  to  be  for  the 

benefit  of  the  infant  defendant  H.  to  adopt  any  of  the  accoonts  tirtdj 
taken  under  the  decree  and  orders  in  the  original  cause,  such  accounts  are 
to  be  adopted  to  such  extent,  or  in  such  respects  as  shall  appear  to  be  fiir 

the  benefit  of  the  said  infant  defendant." And  this  decree  ii  to  be 

without  prejudice  as  between  the  plaintiff  and  all  the  defendants,  exeept 
the  said  infant,  to  any  of  the  decrees  and  orders,  proceedings  and  anange- 
ments,  made  prior  to  the  date  hereof.  Adjourn  &&  2  Setoo  Dec  (Bag* 
ed.  1862)  690,  691 ;  BaiUie  v.  Jackson,  10  Sim.  167. 

Directions  as  to  shares  and  income. 

(/.)  Inquiries  as  to  advances^  and  mainienanee,  and  shares. 

The  Court  doth  order  that  it  be  referred  to  &c^  to  make  the  fdlowioi 
inquiries,  that  is  to  say :  —  "1.  An  inquiry,  whether  the  testator  in  bis  life- 
time gave,  advanced,  or  settled  in,  for,  or  upon  any,  and  which  of  bis  cU- 
dren,  any  sum  or  sums  of  money,  or  other  property;  and  if  so,  what  was  die 
amount  or  value  thereof;  2.  An  inquiry,  whether  any  and  what  pajBieBl^ 
appropriations,  or  advances  have  been  made  by  the  executors  of  tbe  vH 
of  the  testator,  since  his  death,  to  or  on  account  of  the  children  of  tbe  no- 
tator,  or  any,  or  which  of  them,  in  respect  of  their  shares  of  his  residotfT 
estate,  or  otherwise ;  8.  An  inquiry,  of  what  the  residuary,  persooal,  aad 

real  estate  of  the  testator  consisted." 4  An  inquiry,  as  to  aUowaaoe 

for  past  and  future  maintenance  and  advancement  in  life  of  the  cbiidren  d 
the  testator,  or  any  of  them,  and  if  so,  to  whom  the  same  is  due.  2  SeH* 
Dec  (Eng.  ed.  1862)  698. 
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Guardian^  maintenance^  and  edueoHon, 

(g.)   Guardian  ofperion  and  maintenance, 

(This  &C.)  appoint  B.,  of  &c.,  guardian  of  the  person  of  A.,  the  infant, 
during  his  minority,  or  until  further  order ;  And  it  is  ordered  by  the  Court 
that  the  sum  of  $ a  year  be  allowed  for  the  maintenance  and  educa- 
tion of  the  said  infant  for  the  time  past,  from  the day  of ^  the 

time  of  the  death  of  C,  his  fiather,  and  for  the  time  to  come  during  his 
minority ;  and  be  paid  to  the  said  B.,  his  guardian,  during  his  minority,  or 

until  further  order,  by  equal  half-yearly  payments,  of  $ each,  on  the 

day  of ,  and  the day  of ,  in  each  year,  the  first  of  such 

payments  to  be  made  on  the day  of y  out  of  the  interest  from 

ti<ne  to  time  to  accrue  due  on  the  &c.  Standing  &c  [or  by  the  receiver, 
appointed  in  this  cause,  out  of  the  rents  and  profits  of  the  estates  of  said 
A.,  the  infant] ;  And  let  such  payments  be  allowed  the  said  receiver  from 
time  to  time  in  passing  his  accounts.    2  Seton  Dec  (Eng.  ed.  1862)  700. 

(A.)   Order  far  increase  of  maintenance. 

It  is  ordered  that  the  sum  of  $ a  year  be  allowed  in  addition  to  the 

said  sum  of  $ a  year,  allowed  by  the  order  dated  &c.,  making  to- 
gether the  sum  of  $ a  year,  for  the  maintenance  and  education  of  A., 

the  infant,  for  the  time  to  come  during  his  minority  [or  such  increased  al- 
lowance to  commence  on,  or  as  from] ;  and  be  paid  to  &c}  [at  in  next  form 
above']. 

(t.)   Devise  of  maintenance ' of  lunatic  out  of  profits  insufficient;  sale 

ordered 

It  is  declared,  that  the  estate  in  the  pleadings  mentioned  is  charged  with 
the  comfortable  and  reasonable  maintenance  of  Nellff  &  ;  and  that,  if  the 
farm  will  not,  upon  lease,  yield  sufficient  for  that  purpose,  the  same  may 
and  ought  to  be  sold,  and  the  proceeds  applied  for  her  support ;  and  Uiat  a 
Master  be  directed  to  inquire,  and  report,  what  annual  sum  is  requisite  for 
the  comfortable  and  reasonable  maintenance  of  Nelljf  «S^  and  what  is  the 
net  value  of  the  yearly  rents  and  profits  of  the  estate,  as  the  same  now 
exists,  and  may  be  rented.  Schermerhome  v.  Schermerhome,  6  John. 
Cb.  74. 

1  For  inquirief  in  rej^ard  to  ability  of  father  to  maintain  infant^  see  Kekewich  v.  Lang- 
0ton,  11  Sim.  291,  305.  Payment  of  infant's  maintenance  to  hther,  see  Bateman  v. 
Foster,  1  Col.  1S7 ;  Meacber  v.  Yoang,  S  Mj.  &  K.  491.  To  mother,  see  FenUman  «. 
Fentimaa,  13  Sim.  173. 
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Chutodg  of  infcmU, 

(J.)   Custody  of  infanU  committed  to  mother;  guardians;  provision ;  foAer 

exdudedy  except  at  stated  time, 

• 

Oo  petition  of  the  mother  and  her  brother  and  next  friend,  aodrftk 
infants  bj  the  same  next  friend.  It  is  ordered  that  '^M.  and  J^  the  iii£uiti) 
remain  in  the  care  and  costod j  of  the  petitioner,  £.,  their  mother."  — - 
Appoint  petitioner,  R,  and  F.  {next  friend)  to  act  in  the  nato^eofgQi^ 

.dians  to  the  infants  till  further  order. And  it  is  ordered,  thai  ^ 

petitioner,  £.,  have  the  charge  and  superintendence  of  the  education  of  th« 
said  infants,  the  said  petitioner,  £.,  and  the  said  F.,  by  their  coimsel,  under- 
taking that,  until  the  further  order  of  this  Court,  they  will  duly  and  prop- 
erly provide  for  the  care,  maintenance,  and  education  of  the  said  in&nti 
And  it  is  further  ordered  that  '^  Y.,  the  father  of  the  said  infants,  hare  aooes 
^ot  oflener  than  once  in  three  months,  to  see  the  said  infants,  at  his  on 
expense,  in  the  presence  of  such  person  as  the  said  £.  may  appoint,  withii 
one  mile  of  their  residence  in  England,  for  the  time  being."  Uheity  to 
apply.^    2  Seton  Dec  (£ng.  ed.  1862)  714 

{h)   Order  for  hctbeas  en  motion. 

It  is  ordered  that  a  writ  oi  habeas  corpus  issue,  directing  (directed  t») 
-the  defendants,  B.,  and  M.  hb  wife,  to  bring  into  this  Court  the  plaintiff 
M.,  F.,  and  J.,  the  infant  children  of  J.  L.,  at  the  sitting  of  this  Goait,it 
&c,  on  the day  of .    2  Seton  Dec  (Eng.  ed.  1862)  718.* 

Leave  to  take  infant  out  of  jurisdiction. 

(L)  Residence  abroad.   * 

The  Court  doth  order  that  the  petitioner,  the  fiither  of  the  infiuit  phi^ 

tiffs,  be  at  liberty  to  remove  the  said  infants  with  him  to ^y  ortoaif 

other  parts  and  places  beyond  the  seas,  and  out  of  the  jurisdiction  of  ^ 
Court,  in  which  he  shall,  in  the  execution  of  his  duty,  be  ordered  or  fiadit 
necessary  to  reside,  there  to  remain  with  the  petitioner  if  he  shall  90  Aiu 
fit ;  the  petitioner,  by  his  said  petition  (counsel),  undertaking  to  bring  ^ 
said  infants,  or  such  of  them  as  shall  then  be  living,  back  with  him  €0  » 
return  to  this  country,  on  the  fulfilment  of  his  mission  in  the  petition 


1  For  orders  respecting  the  care  and  cnstody  of  children,  see  Re  Bartlett»  S  CoL  SO  • 
Hope  V.  Hope,  4  D.  M.  G.  355  ;  Wellesley  v.  Beaafort,  S  Ross.  44. 

'  For  form  of  order  by  the  Court  where  infaat  broaght  up  oa  kahesM,  see  lUV^ 
WollBtoDecraft,  4  John.  Ch.  83. 
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tioned,  anless  the  petitioner  sball  in  the  mean  time,  from  anj  unforeseen  cir- 
camstance,  deem  it  advisable  to  send  them,  or  any  of  them,  back  to  this 
country ;  But  the  petitioner  is  half-yearly  to  transmit,  properly  vouched,  to 
be  laid  before  the  Court,  the  plan  of  tuition  and  education  for  each  of  the 
said  infants,  actually  adopted  and  in  practice  at  the  time  of  such  half-yearly 
return,  and  specifying  particularly  where  and  with  whom  they  reside.^ 
Jackson  v.  Hankey,  Jacob,  265,  n. 


3.  Executors  and  Trustees. 

Aceounti. 

^  (a)  Against  executors  of  tcile  executor. 

It  is  ordered  that  it  be  referred  to  &c,  to  take  an  account  of  the  personal 
estate,  not  specifically  bequeathed,  of  A.,  the  testator  in  the  pleadings  named, 
oome  to  the  hands  of  (received  by)  B.,  deceased,  the  sole  executor  of  his 
will,  and  of  (by)  the  defendants  C.  and  D.  \or  C,  D.,  and  E.],  the  execu- 
tors of  the  will  of  the  said  B.,  since  his  decease,  or  either  [or  any]  of  them, 
or  of  (by)  any  other  person  or  persons,  by  the  order,  or  for  the  use  of  the 
said  B.  or  of  the  said  defendants,  or  either  [or  any]  of  them ;  And  it  is 
ordered  and  decreed  that  what,  on  taking  the  said  account,  shall  appear  to 
be  due  from  the  defendants,  C.  and  D.  [or  C,  D.,  and  E.],  be  answered 
by  them  personally,  and  what  shall  appear  to  be  due  from  the  estate  of  the 
said  B.,  deceased,  be  answered  by  the  defendants,  C.  and  D.  [or  C,  D., 
and  £.],  as  such  executors,  they  having  admitted  assets  of  the  said  B.  for 
that  purpose ;  [Or,  ifastete  not  admitted,  out  of  his  assets  in  the  course  of 
administration ;  And  in  case  the  said  defendants  shall  not  admit  assets  of 
the  said  B.  for  that  puvpose,  then  it  is  ordered  that  an  account  be  taken  of 
the  personal  estate  of  the  said  B.,  come  to  the  hands  of  (received  by)  the  de- 
fendants C.  and  D.,  or  C,  D.,  and  E.,  or  either,  or  any  of  them,  or  of  (by) 
any  other  person  or  persons,  by  the  order,  or  for  the  use  of  the  said  defend- 
ants, or  either,  or  any  of  them.]'  2  Seton  Dec.  (Eng.  ed.  1862)  735. 
For  Form  of  supplemental  decree  against  administrator  of  executrix  and 
administrator  de  bonis  nonj  see  lb.  736. 

1  For  orders  for  maiDtenance  of  infiiDti  oat  of  the  jarisdictioD,  see  Stephens  v.  James, 
1  My.  &  K.  627 ;  Wyndham  o.  Ennismore,  1  Kee.  468 ;  De  Weever  v,  Rockport,  6 
Beavan,  S9S. 

^  A  creditor  may  come  into  a  Court  of  Chancery  against  an  executor  or  administrator, 
Ibr  a  discovery  and  distribution  of  assets.  Thompson  v.  Brown,  4  John.  Ch.  619.  A 
irery  particular  and  extended /imi  of  decree  for  account  is  reported  in  this  case. 

192* 
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Breach  of  Truit, 

(&.)  LiveitmenJt  declared  improper. 

Decree  to  perform  will,  and  administer  testator's  estate :  —  ^And  it  is 
'  declared,  that  the  investment  of  anj  part  of  the  personal  estate  of  the  testi: 
tor  by  the  defendant  C,  either  bj  way  of  loan  upon  the  deposit  of  &c^^ 
[^foreign  or  other  securiiiei]^  was  an  improper  investment ;  And  in  takiog 
Che  accounts  of  the  personal  estate  of  the  testator  not  specificallj  beqoeathed, 
come  to  the  hands  of  the  defendant  C,  regard  is  to  be  had  to  the  foregoing 
declaration."  Knott  t;.  Cottee,  16  Beav.  77 ;  2  Seton  Dec.  (Eag.  ed. 
1862)  748. 

(c.)  Improper  investment  made  good  hy  instalments^  wiihoui  ptijv£a  to 

appeal ;  security  to  he  realized. 

It  is  declared  by  the  Court,  that  the  investment  of  the  sum  of  $7,320,  ii 
the  pleadings  mentioned,  on  the  security  of  the  estates  comprised  in  the  ior 
denture  of  &c.,  in  the  pleadings  mentioned,  was,  so  far  as  reganlB  the 
plaintiff,  a  breach  of  trust  on  the  part  of  the  defendant  A.  Direction  bj 
arrangement  for  defendant  A.  to  make  good  plaintiff's  share  of  fraud,  ^ 

interest  at  $ per  cent  by  instalment.  —  "And  in  default  of  snchpij- 

ments  as  aforesaid,  or  any  of  them,  and  in  case  the  mortgage  secontjB 
the  pleadings  mentioned  shall  not  have  been  previously  realized,  it  is  orddw 
that  the  same  be  realized ;  And,  for  that  purpose,  it  is  ordered,  that  tbe 
plaintiff,  after  any  such  default,  be  at  liberty  to  make  such  applicatioos  it 
she  may  be  advised  to  the  commissioners  for  sale  of  &c. ;  And  thai  the 
defendant  A.  and  the  plaintiff  be  at  liberty  to  bid  at  the  sale ;  And  "^  ^ 
declared  by  the  Court,  that  in  case  of  any  such  default,  the  plaiotiffioata 
such  part  of  the  money  arising  from  any  sale,  as  shall  bear  to  the  vhok 
produce  of  the  sale  the  proportion  of  $  3,965  to  $  7,820,  is  entitled  to  he 

paid  the  amount  then  due  to  her." Defendant  A.  to  pay  phiDtifs 

costs  of  suit,  to  be  taxed. "And  by  consent  of  the  plaintiff  (hfh" 

counsel),  any  consent  or  admission  on  the  part  of  the  defendant  A^* 
other  matter  herein  contained,  is  not  to  prejudice  or  affect  any  right  rff' 
peal  by  or  on  the  part  of  the  defendant  A."     2  SetOQ  Dec.  748, 749. 

(rf.)  Debentures  fraudtdenily  disposed  of  by  trustee  vnihout  ctmeurrnfi  ^ 
cO'trusteCy  to  be  deposited  in  Court  by  alleged  purchaser;  et^ 
of  interest. 

It  is  ordered  that  "  the  defendant  L.  {purchaser)  on  or  before  &c^^ 
posit  in  a  tin  box,  under  lock  and  key,  in  the  presence  a^  plaiDdfs  ** 
licitor,  Mr. ,  the  two  debentures  of  the Railway  Co^  ^  ^ 
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remaining  coupons  attached  or  belonging  thereto,  numbered  respectively 
&c,  in  the  bill  mentioned  ;  And  that  such  box  be  indorsed,  '  In  Chancery, 
G.  V,  P^  Securities ' ;  And  that  the  defendant  L.  on  or  before  &c.,  deposit 
such  box  in  the  Bank  &c.,  to  the  credit  of  this  cause,  subject  &c"  Account 
of  interest  on  the  said  debentures  received  by  defendants  P.,  R.,  and  L., 
[in  whose  hands  the  dehentttres  had  heen^']  or  any  of  them,  and  they  to  pay 
to  the  plaintiff  what  shall  be  found  due  from  them  respectively ;  Defend- 
ant<,  including  D.  (frattdtderU  trustee)^  to  pay  plaintiff's  cost  of  suit ;  De- 
fendant L.  only  so  far  as  they  are  increased  by  making  him  defendant.-—— 
Liberty  to  apply.     2  Seton  Dec.  (Eng.  ed.  1862)  .749. 

(e.)  Inquiry  a»  to  wUful  defauU;  bankrupt  or  insolvent  trustee. 

It  is  ordered  that  it  be  referred  to  &a,  to  take  the  account  and  make 
the  inquiry  following,  that  is  to  say :  —  1.  An  account  of  all  such  of  the 
moneys  or  funds  comprised  in  the  indenture  dated  &c.,  in  the  pleadings 
mentioned,  or  from  time  to  time  subject  to  the  trusts  thereof,  as  have  been 
procured  or  received  by  the  defendant  C.  {bankrupt  or  insolvent  debtor)^ 
or  by  any  person  &c.,  or  which,  without  his  wilful  (neglect  and)  default, 
have  been  so  possessed  or  received,  and  of  his  dealings  with  and  invest- 
ments  of  such  moneys  or  funds,  and  of  his  application  and  disposition  there- 
of, and  of  the  dividends,  interest,  and  annual  proceeds  thereof;  2.  An 
inquiry,  whether  anything,  and  what,  is  due  from  the  defendant  or  his  estate 
in  respect  thereof.    Adjourn  &c*     2  Seton  Dec  751. 

(/.)  Further  order  for  leave  to  prove  the  balance. 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  go  in  and  prove  against 
the  estate  of  the  defendant  C.  the  bankrupt  [or  the  insolvent  debtor],  under 
the  adjudication  in  bankruptcy  [or  proceedings  in  insolvency]  against  the 
said  defendant  for  the  sum  of  $ ^  the  balance  appearing  by  the  Mas- 
ter's report,  dated  &c.,  to  be  due  from  him  or  his  estate  in  respect  of  the 
money  or  funds  comprised  in  the  indenture  dated  &c.,  or  at  any  time  sub- 
ject to  the  trusts  thereof,  and  also  for  the  dividends,  interest,  and  annual 
proceeds  thereof,  and  for  the  plaintiff's  costs  in  this  cause,  to  be  taxed  &c. ; 
but  so  as  not  to  disturb  any  dividend  already  declared.     Liberty  to  apply. 
2  Seton  Dec  (Eng.  ed.  1862)  751. 

{g,)  Account  and  inquiry  as  to  the  trust  funds  under  two  settlements} 

It  is  ordered  that  *^  the  decree,  dated  &c,  be  varied ;  and  it  is  further 
ordered  and  decreed  that  it  be  referred  to  &c,  to  take  the  following  ac- 

1  For  a  form  of  decree  vacating  a  purchase  of  an  estate,  by  the  tmsleo  for  lelling 
and  ordering  a  resale  &c.,  see  Davove  v.  Fanning,  2  John.  Ch.  271. 
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count  and  make  the  following  inquiry,  that  is  to  say :  1.  An  acooont  of  tlie 
trust  funds  and  property  come  to  the  hands  of  the  plaintiff  as  trustee  nods 
each  of  the  indentures  of  settlement,  dated  respectively  &c^  in  the  pleadings 
mentioned,  either  solely  or  jointly  with  his  co-trustee  or  co-trustees,  under 
the  said  indentures  respectively ;  2.  An  inquiry,  whether  the  said  trastfii&ds 
and  property  are  now  in  the  possession  of  the  trustees  respectivelj,  nd 
whether  in  the  same  state  of  investment  as  at  the  time  when  such  trait 
funds  and  property  came  into  the  hands  of  the  said  trustees,  or  in  ibj 
other  and  what  state  of  investment ;  but  such  account  and  inquiry  ^e9pe^ 
tively  are  not  to  extend  to  the  income  of  the  said  trust  funds  and  propertj* 
So  much  of  the  decree  as  directs  the  taxation  and  payment  and  spportioi- 
ment  of  costs  to  be  reversed ;  reserve  the  consideration  of  the  costs  of  soi^ 
and  of  the  account  and  inquiry  hereby  directed ;  costs  of  appeal  to  be  ooBti 
in  the  cause.    Adjourn  &c.    2  Seton  Dec  (Eng.  ed.  1862)  751. 

(h.)  Inquiry  if  executors  have  recovered  mofuys. 

It  is  ordered  that  it  be  referred  to  &c,  to  make  an  inquiry,  what  ptrt  cf 
the  personal  estate  comprised  in  and  assigned  by  the  indenture  of  settl^ 
ment  dated  &c.,  in  &c.,  came  to  the  hands  of  S.  and  R.,  the  trustees  of  the 
said  settlement ;  and  what  funds  were  in  the  hands  of  the  said  trustees  el 
the  death  of  E.,  the  testatrix  in  &c,  and  what  has  become  of  all  s«h 
funds  as  came  to  the  hands  of  the  said  trustees,  and  whether  the  sane  cr 
any,  and  which  of  them,  might  have  been  recovered  from  the  said  tnsM 
by  M.  and  T.,  the  executors  of  the  said  E.,  afler  the  decease  of  the  ail 
E.^     2  Seton  Dec.  (Eng.  ed.  1862)  752. 

1  A  trustee,  who  suffers  funds  to  pass  improperly  into  the  hands  of  his  co-tiisMc.  ■ 
chargeable  for  anj  loss  arising  from  such  negligence  or  abase  of  trust.  Hnaifeni  s^ 
Murray,  6  John.  Ch.  1.  So  a  defendant,  who  suffered  moneys  received  under  la  oHcrB 
favor  of  himself  and  the  plaintiffi  as  partners,  to  be  blended  with  moneys  reoeired  ^ 
him  under  a  subsequent  trust  deed  to  him  and  another,  to  pass  into  the  hands  of  kii  c*' 
trustee,  was  held  accountable  to  the  plaintiff,  notwithstanding  the  plaintiff,  as  one  of  ^ 
cestui  que  trusts,  had  joined  in  a  dischaige  of  such  co^tmstee,  but  without  a  koovW^ 
of  the  fact  of  the  first  money  being  so  blended  with  moneys  received  under  the  trust  ^ni 
Mumford  v.  Murray,  supra,  A  trustee,  who  mingles  the  trust  money  with  his  o«a,  ^ 
uses  it  as  his  own,  must  pay  interest.  Mumford  v.  Murray,  suprtt.  See  this  esse  fori^ 
outlines  of  a  decree  involving  a  consideration  of  the  above  points.  Where  an  wtaut 
trator  of  a  deceased  partner,  without  applying  to  the  Court  for  its  direction,  peinOB^ 
the  surviving  partner  to  sell  the  joint  stock,  in  the  usual  course  of  trade,  for  the  joi* 
benefit  of  himself  and  the  intestate's  estate,  and  put  into  the  hands  of  socfa  surrirflf 
partner,  assets  which  the  administrator  had  in  his  own  hands,  and  onder  his  owa  osaasl 
to  trade  with,  he  was  held  answerable  for  the  loss.  Thompson  v.  Brown,  4  Joba  (X 
619.  See  form  of  decree  in  this  case.  Where  a  trustee,  though  called  on  forthssp*- 
pose,  refused  to  exhibit  to  referees  appointed  by  the  Court,  by  consent  of  paititf,  sa  »- 
count  of  the  rents  and  profits  of  certain  parts  of  the  trust  estate,  he  was  held  chaiges^ 
with  what,  in  the  opinion  of  the  referees,  such  parts  of  the  estate  would  reasoaahlj  kut 
produced.    Green  v.  Winter,  I  John.  Ch.  S6,  and  Form  of  Decree,  pp.  4S-44. 
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Charging  tnih  interest, 

(t.)  Jhquirg  as  to  employment  of  balances. 

It  is  ordered  that  it  be  referred  to  &c.,  to  inquire  and  report  '^  how  and 
in  what  manner  the  personal  estate  of  the  testator  possessed  bj  (come  to 
the  hands  of)  the  defendant  C,  has  been  employed  hj  him,  and  what  bal- 
anoes  in  respect  thereof  have  remained  in  his  hands,  and  during  what  time 
respectively." 

(j\)  Directions  for  annual  rests  and  compound  interest. 

Accounts  of  personal  estate ;  personalty  not  specifically  bequeathed  to  be 
applied  to  pay  debts  and  legacies.  ''And  let  the  balance  of  the  residuary 
personal  estate  of  the  testator  in  the  hands  of  the  defendant  W.,  at  the 
death  of  C,  in  the  pleadings  named,  be  ascertained ;  and  let  annual  resta 
be  made  of  the  clear  balance  of  such  personal  estate  in  the  hands  of 
the  defendant  W.  since  the  death  of  the  said  C. ;  and  let  interest  be  com- 
puted on  the  balance  which  shall  be  ascertained  as  aforesaid,  at  the  rate  of 

$ per  cent  per  ann.,  and  in  making  such  annual  rests  (except  the 

first)  the  interest  of  each  preceding  balance  is  to  be  included  in  the  bal- 
ance then  stated,  so  as  to  charge  the  said  defendant  with  compound  interest 
thereon."  Account  of  rents  and  profits  since  the  d^ath  of  the  said  C.  re* 
ceived  by  defendants  W.  and  S.  &c ;  and  in  taking  such  account,  annual 
rests  are  to  be  made  of  the  clear  balance  of  such  rents  and  profits  in  the 
hands  of  the  defendant  W. ;  and  let  interest  be  computed  on  such  respec- 
tive balances  at  the  rate  of  $ per  cent  per  ann. ;  and  in  making  such 

annual  rests,  except  the  first,  the  interest  of  each  preceding  balance  is  to 
be  included  in  the  balance  then  stated,  so  as  to  charge  the  said  defendant 
W.  with  compound  interest  thereon.  Gotham  v.  West,  1  Beav.  381.  2 
Seton  Dec.  (Eng.  ed.  1862)  762. 

Costs  and  expenses, 

(k.)   Costs,  charges,  and  expenses,  beyond  costs  of  suit. 

It  is  ordered  that  it  be  referred  to  &c,  to  tax  the  costs  of  the  plaintiffs 
and  defendants  (all  parties)  of  this  cause,  the  costs  of  the  defendants  B.  and 
C,  the  executors  of  the  will  of  A.,  the  testator  in  the  pleadings  named  [or 
the  trustees  of  the  will  of  dec.,  or  of  the  indenture  dated  &c,  or  of  the  legacy 
&c.,  in  the  pleadings  Ac,  mentioned]  as  between  solicitor  and  client  [ifsoj 
add,  incurred  subsequent  to  the  last  taxation],  including  in  such  taxation 
any  costs,  charges,  and  expenses,  properly  incurred  by  them,  relating  to 
the  administration  of  the  testator's  estate  [or  the  execution  of  the  trusts  of 
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the  testator's  will,  or  the  said  indentiire,  or  the  said  l^pacj,  or  as  radi  em- 
ntors  or  tnistees]  beyond  their  eosts  of  this  cause ;  if  there  has  bees  nj 
former  taxation,  or  anj  charges  4bc.  have  been  allowed  in  the  aocoiiiit3,adi 
and  not  alreadj  taxed  and  allowed. 

(^)  Samt  to  be  raised  by  the  trustees. 

And  let  the  said  costs,  and  costs  and  charges,  and  expenses,  wfaca  » 
taxed,  be  raised  and  paid  bj  the  said  defendants,  the  trustees,  hjnkd 
sufficient  part  of  the  &c.,  standing  in  the  names  dsc     2  Seton  Dec.  767. 

(m.)  Inquiry  as  to  costs^  ehargeSj  and  expenses. 

And  it  is  ordered  that  the  Taxing  Master  do  inquire  whether  the  pliin- 
tiff  \or  defendant]  A.  has  properly  incurred  any  and  what  costs,  chai^ 
and  expenses  relating  to  the  administration  &c^  beyond  the  costs  of  tba 
cause  (suit)  ;  and  if  so,  let  him  tax  and  include  the  same  in  the  costs  of  dv 
said  plaintiff  [or  defendant]  hereinbefore  directed  to  be  taxed. 

(n.)  Decree  for  costs  in  a  suit  by  trustee  to  obtain  instructions  ;  as  ictms 
solicitor  and  client ;  charging  it  on  different  funds} 

''  It  is  further  ordered,  adjudged,  and  decreed,  that  all  the  costs  in  tba 
suit,  including  counsel  fees,  shall  be  paid  out  of  the  property  in  coDtrorcRj 
in  the  cause,  and  as  the  different  parties  having  different  interests  thereiB 
have  waived  all  right  of  appeal  from  this  decree,  and  have  seen  snd  ex- 
amined the  charges  for  counsel  fees  and  services  made  and  presented  Ij 
the  respective  counsel,  and  made  no  objection  thereto,  and  have  agreed  u 

• 

to  the  mode  of  apportioning  the  costs  and  charges  upon  the  propeitj  n 
controversy,  it  is  further  ordered,  by  the  consent  of  the  parties,  there  be 
paid  to  S.  E.  S.,  Esquire,  as  solicitor  and  counsel  for  the  plaintiff,  for  costt 
and  counsel  fees,  nine  hundred  sixty  dollars  twenty-two  cents ;  to  C  C* 
Esquire,  as  solicitor  and  counsel  for  W.  C.  J.,  for  costs  and  counsel  fetfi 
one  thousand  and  seventy-nine  dollars  thirty-two  cents ;  to  R.  &  &*  ^ 
quire,  as  guardian  ad  litem  of  J.  Q.  A.  J.,  for  costs,  counsel  fees,  and  sff* 
vices  for  other  defendants,  nine  hundred  and  twenty-nine  dollars  thirtj-t«o 
cents ;  to  F.  E.  P.,  Esquire,  as  guardian  ad  litem  and  counsel  for  M.  i>  J* 
and  L.  C.  J.,  for  costs  and  counsel  fees,  three  hundred  and  four  dollfls 
thirty-two  cents;  to  R.  H.  D.,  Junior,  Esquire,  as  counsel  for  M.  C  A-,fe 
costs  and  counsel  fees,  two  hundred  and  eleven  dollars  and  eightj-tvo 
cents ;  to  C.  W.  T.,  Esquire,  as  solicitor  for  M.  C.  A^  one  hundred  doUaff ; 
amounting  in  the  whole  to  the  sum  of  three  thousand  ^ye  hundred  aod 

1  See  a  Seton  Dec.  (Eng.  ed.  1862)  162«  163, 166. 
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dghtj-five  dollars ;  and  that  the  said  plaintiff,  when  he  pajs  the  said  costs, 
shall  pay  out  of  the  following  funds  their  respective  shares  of  said  costs,  as 
follows,  to  wit,  from  the  capital  of  the  trust  funds  held  bj  him  under  the 
eighth  clause  of  said  will,  seventeen  hundred  and  twenty-three  dollars 
ninety  cents ;  from  the  interest  of  the  same,  two  hundred  and  forty-eight 
dollars  twenty-five  cents ;  from  the  interest  of  said  twenty  thousand  dol« 
lars  bequeathed  by  the  tenth  clause  of  said  will,  one  thousand  and  one  dol- 
lars sixty-five  cents ;  from  the  proceeds  of  real  estate,  being  stocks  in 
Massachusetts,  held  by  plaintiff  as  trustee  under  the  thirteenth  clause  of 
said  will,  four  hundred  nineteen  dollars  seventy  cents ;  from  the  income  of 
the  same  sixty  dollars,  forty-six  cents ;  from  the  annuity  payable  to  said 
M.  C.  A^  one  hundred  and  thirty-one  dollars  five  cents. 

By  the  Court 

— ,  CUrk. 

[Adams  v.  Johnson,  G.  C.  U.  S.  Mass.,  Oct,  7, 18G1.] 

In  Equity. 

Appointing  new  truttees,  * 

(o.)  Decrees  to  appoint  new  trustees. 

The  defendant  B.,  by  his  answer  [or  counsel],  declining  to  act  in  the 
trusts  of  the  testator's  will  [or  vested  in  him  by  the  articles  of  settlement, 

or  indenture],  dated  the  '         day  of in  the  pleadings  mentioned,  and 

desiring  to  be  discharged  therefrom,  (this  Court  doth  hereby)  appoint  D. 
and  E.  [or  let  two  or  more  proper  persons  be  appointed]  trustees  of  the 
said  will  [or  articles  &c]  in  his  place  [jointly  with  C,  the  continuing  trus- 
tee] ;  And  let  the  defendant  B.  [and  C]  convey  [assign  and  transfer]  the 
trust  estate  [funds,  property,  and  securities]  vested  in  him  [or  them]  by  the 

said  will  [or  articles  &c.],  and  the  £ standing  in  the  name  of  &c.,  in 

the  books  of  the  bank  of ,  as  in  the  pleadings  mentioned  or  the  residue 

thereof  afler  payment  of  the  costs,  hereinafter  mentioned,  so  as  to  vest  the 
same  in  the  said  D.  and  E.  [or  the  trustees  so  to  be  appointed,  ifso^  jointly 
with  the  said  C],  upon  the  trusts  mentioned  in  [or  declared  by]  the  said 
will  [or  articles  &c.],  or  such  of  them  as  are  now  subsisting  or  capable  of 
taking  effect  [or  subject  to  the  trusts  mentioned  in  the  said  will  dated  dec, 
CT  articles  &c],  concerning  the  same  &c  [If  stock,  add,  and  they  are  to 
declare  the  trusts  thereof  accordingly]  ;  And  let  such  conveyance  [or  as- 
signment, or  declaration]  be  settled  by  the  Judge  [or  Court,  or  Master]. 
[TjT  no  in/ants  or  married  women,  in  case  the  parties  differ ;  ^  deeds  in 
defendants^  hands,  And  let  the  defendant  B.  deliver  to  such  new  (and  con- 
tinuing) trustees  upon  oath,  all  deeds  and  writings  in  his  custody  or  power, 
relating  to  the  said  trust  estates  &c. ;  ^  trustee  to  have  his  costs,  Tax  the 
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defendant  B.  his  costs  of  this  cause  (suit),  as  between  solicitor  and  client; 
And  let  defendant* B.  [and  the  said  C.]  be  at  liberty  to  raise  and  retain  tk 
same  out  of  the  said  trust  estate,  or  funds  &C.3  Liberty  to  applj.  S 
Setoa  Dec;  (Eng.  ed.  1862)  778. 


4.  Solicitors. 

(a.)   Order  nxti  to  strike  soUeitor  off  the  roU  for 

And  upon  the  matters  appearing  to  this  Court  in  the  evidence  in  diii 
cause,  It  is  ordered,  that  T.,  one  of  the  solicitors  of  this  Coart,  be  stnck 
off  the  roll  of  solicitors  of  this  Court,  unless  he  shall  on  the  • — ■  ^J  ^ 
show  unto  this  Court  good  cause  to  the  contrary. 

(b.)   Order  absolute  ;  ecatse  not  shounij  or  dUaUowed, 

Whereas  by  an  order  &c.  [Recite  order  msi^  and  order  to  suMbite  »' 
vice  on  defendanCt  solicitor'].  Now  upon  motion  &C.,  of  coansel  for  tbe 
pliuntiffd  who  alleged  that  the  said  defendant  T.  hath  been  dolj  sencd 

with  the  said  order,  dated  &c.,  as  by  affidavit  of ^  filed  &c,  appesBj 

and  upon  reading  the  said  order  and  affidavit,  and  no  cause  having  beet 
shown  this  day  to  the  contrary,  this  Court  doth  order  that  the  name  d  ^ 
aaid  defendant  T.  be  struck  off  the  roll  of  the  solicitors  of  this  Court  S 
Seton  Dec  (Eng.  ed.  1862)  865,  866. 
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CHAPTER   XXI. 

SUHMABT  AND   ANCILLARY   ReLIBF. 

Section  I. 

Injxtnctions. 

1.  Form  of  Order. 

(a.)  Injunction  on  notice^  or  exparUy  on  undertaking  as  to  damage. 

Upon  motion  &c,  bj  counsel  for  the  plaintiff,  and  upon  hearing  counsel 
for  the  defendant  [or  reading  an  affidavit  of  notice  of  this  motion  to  the 
defendant,  or  if  moved  ex  parte  before  the  defendant  ha*  appeared  to  the  billj 
the  clerk's  certificate  of  the  filing  of  the  plaintiff's  bill  in  this  cause  on  the 

day  of ].     [Enter  affidavit  in  support  and  in  opposition^  if  any; 

And  if  ex  parte,  addj  And  the  plaintiff,  bj  his  counsel,  undertaking  to  abide 
by  any  order  this  Court  may  make  as  to  damages,  in  case  this  Court  should 
hereafter  be  of  opinion  that  the  defendant  shall  have  sustained  any,  by  rea- 
son of  this  order,  which  the  plaintiff  ought  to  pay,  If  so,  and  also  under- 
taking to  accept  short  notice  of  motion  to  dissolve  the  injunction  hereby 
awarded],  This  Court  doth  order,  that  an  injunction  be  awarded  to  restrain 
the  defendants  A.,  his  servants,  workmen,  and  agents  from  &c. ;  until  the 
hearing  of  this  cause,  or  until  the  further  order  of  this  Court 

(6.)  JSx  parte  interim  order. 

Usual  undertaking  as  to  damage  [Form  above]. — Let  the  defendant,  his 

servants,  workmen,  and  agents,  be  restrained  from  &c ;  until  after  the 

day  of ,  or  until  the  further  order  of  this  Court  [If  so.  And  let  the 

plaintiff  be  at  liberty  to  serve  the  defendant  with  a  notice  of  motion  for  the 
day  of ,  for  an  injunction  in  this  cause.] 

(c.)  jEx  parte  inf  unction. 

Upon  the  application  of  the  plaintiffs,  and  upon  reading  an  affidavit  of 
Sec  [Enter  evidence']  ;  and  the  plaintiffs,  by  their  solicitors,  having  under- 
taken &c  [Form  above],  and  having  signed  &c,  to  that  effect,  accordingly 
this  Court  doth  order  that  an  injunction  be  awarded  &c  2  Seton  Dec* 
(Eng.  ed.  1862)  867. 

VOL.  ui.  193 
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(cL)  Another  Form,  provisianaL    {Mass.), 

At  Chambers,  Boston,  Maj  14, 1861 
Let  an  injunction  issue  in  oonformitj  with  the  prajer  of  the  biQ,  to 
tinue  until  the  further  order  of  the  Court  or  some  justice  thereof. 

KR.E, 
J.8.J.C 

(e.)  Inquiry  at  to  damages,  to  be  paid  according  to  undertatung. 

Upon  motion  for  a  decree  &c. '*  This  Court  doth  dedarci  thst  tbe 

plaintiff  is  not  entitled  to  any  relief  claimed  hj  his  said  bill  against  the  de- 
fendants, or  anj  of  them  ;  And  upon  the  plaintiff's  undertaking  cootaiMd 
in  the  order  dated  &c.,  to  pay  any  sum  which  this  Court  might  direct  \ij 
way  of  damages  to  the  said  defendants,  by  reason  of  the  sale  of  the  book 
in  the  said  bill  mentioned,  called  &c.,  having  been  stopped,  poisaaot  to  tk 

undertaking  given,  by  the  said  defendants  to  that  effect,  on  the dsjrf 

,  it  is  ordered  that  it  be  referred  to  &c^  to  inquire  and  report  wbt 

damages  have  been  sustained  by  the  defendants  by  reason  of  the  sale  of  tk 
said  book  having  been  so  stopped ;  And  that  the  plaintiff  N.,  within  ok 
mouth  from  the  date  of  the  Master's  report,  to  be  made  pursuant  to  tbi 
order,  pay  the  amount  which  shall  be  thereby  found  due  (for  damigei  ii 
respect  of  the  matters  aforesaid)  to  the  defendants  B.  and  W.  &&"  — 
And  thereupon  recognizance  entered  into  to  answer  damages  to  be  vacated ; 
And  all  further  proceedings  to  be  stayed.  Plaintiff  to  pay  defendants'  oo0 
of  suit,  and  of  motion  for  injunction.^  Napier  v,  Boutledge  (1859),  2  Seifli 
Dec  (Eng.  ed.  1862)  868. 

2.  Stating  Proceedings  in  otheb  Coubts. 

(a.)  Stalling  present  and  future  action. 

This  Court  doth  order  that  an  injunction  be  awarded  to  reslnun  tfie  ^ 
fendant  T.,  his  attorneys  and  agents,  from  further  prosecuting  the  adioi 

commenced  (by  the  defendant)  against  the  plaintiff  (in  the Court  AfrX 

as  in  the  bill  mentioned,  to  recover  the  amount  of  principal,  interest,  lad 
costs  secured  by  the  indenture  dated  &c.,  in  the  plaintiff's  bill  mentioDed; 
and  from  commencing  (or  prosecuting)  any  other  action  at  law  (or  tskiif 
any  other  proceeding)  against  the  plaintiff  for  the  recovery  of  such  principiL 
interest,  and  costs,  or  any  part  thereof,  until  tbe  hearing  of  this  caoi^  ^ 
until  the  further  order  of  this  Court.   2  Seton  Dec  (£ng.  ed.  1862)  87i  Si 

1  In  Merryfield  v.  Jones,  9  Cortis  C.  C.  306,  it  was  decided  that  a  Govt  of  IS^^ 
cannot  order  the  plaintiff  and  his  safeties  on  an  injnnction  bond,  to  pay  the  dsaaf 
•nstained  by  reason  of  the  injanction.  The  defendant  most  retort  to  aa  aolisa  «i  ^ 
bond. 


J 
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(&.)  Leave  to  proceed  with  aetian^  hut  execution  stayed. 

It  is  ordered,  that  the  defendant  be  at  liberty  to  proceed  with  the  action 
fli  law  commenced  by  him  against  the  plaintiff  (in G>urt  ^.),  respect- 
ing the  matters  in  the  plaintiff's  bill  mentioned  ;  And  in  case  the  defendant 
shall  obtain  judgment  in  the  said  action,  he  is  not  to  sue  out  execution 
thereon,  or  take  any  other  proceedings  thereunder,  until  the  further  order 
of  this  Court.  Liberty  to  apply.  Costs  of  application  to  be  costs  in  cause. 
2  Seton  Dec.  (Eng.  ed.  1862)  875. 


(c.)   To  stay  sale  and  withdraw^  where  execution  issued  after  notice  of 

decree. 

It  is  ordered  that  &c.,  to  restrain  H.  from  selling  or  disposing  of  any  part 
of  the  property  and  effects  of  and  belonging  to,  or  forming  part  of,  the  es^ 
tate  of  v.,  the  intestate,  taken  in  execution  by  the  sheriff  of  M.,  under  and 
by  virtue  of  the  writ  of  fi.  fa.y  sued  out  in  the  action  in  the  Court  of  &c, 
wherein  the  said  H.  is  plaintiff,  and  the  defendant  Y.,  as  administratrix  of 
the  said  estate,  is  defendant,  and  from  taking  any  further  proceedings  in  the 
said  action,  or  under  the  said  execution ;  And  it  is  ordered  that  the  said  H. 
withdraw  from  the  possession  of  the  property  and  effects  of  the  said  intes- 
tate so  taken  in  execution,  as  aforesaid.   2  Seton  Dec.  (Eng.  ed.  1862)  888. 


8.  Waste,  Trespass,  and  Nuisance. 

(a.)  Injunction  to  stay  feUing  ornamental  timber  and  other  waste. 

This  Court  doth  order  that  an  injunction  be  awarded  to  restrain  the  de- 
fendant D.,  her  agents,  servants,  and  workmen,  from  cutting  down  any  tim- 
ber or  other  trees  growing  on  the  estate  in  the  plaintiff's  bill  mentioned, 
which  are  planted  or  growing  thereon  for  the  protection  or  shelter  of  the 
several  mansion-houses  belonging  to  the  said  estate,  or  for  the  ornament  of 
the  said  houses,  or  which  grow  in  lines,  walks,  vistas,  or  otherwise,  for  the 
ornament  of  the  said  houses,  or  of  the  gardens  or  parks  or  pleasure-grounds 
thereunto  belonging ;  And  it  is  further  ordered,  that  the  injunction  do  also 
extend  to  restrain  the  defendant  D.,  her  servants,  workmen,  and  agents, 
from  cutting  down  any  timber  or  other  trees,  except  at  seasonable  times, 
and  in  a  husband-like  manner ;  and  likewise  from  cutting  down  saplings 
and  young  trees,  not  fit  to  be  cut  as  and  for  the  purposes  of  timber ;  Until 
&C.  Chamberlayne  v.  Dnmmer,  1  B.  C.  C.  166 ;  2  Seton  Dec.  (Eng.  ed. 
1862)  891. 
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(&)  77^  Uke  ;  (xnd  trees  to  intercept  view  ;  and  other  wtutt, 

^  Or  which  were  planted  for  the  purpose  of  intercepting  the  view  of  ob- 
jects intended  to  be  kept  out  of  sight."  —  ''And  also  from  oommittiBg aay 
other  spoil  or  destruction  on  the  said  estate.'* 

(c.)  The  like  ;  and  trees  to  shade  or  shelter. 

''  Standing  or  growing  for  ornament,  shade,  or  shelter  of  the  nutnsn 
and  buildings  at  &c,  or  any  other  houses  or  buildings  on  the  settled  a- 
tates.'' 

(d.)  Injunction  and  inquiry  as  to  timber  cut  by  life  tenant j  Moit  mi^ 

except  Sfc. 

Bill  by  remainder-man  against  assignee  of  life  estate,  without  impeachmeat  of,  or  far 
any  manner  of  waste,  save  and  except  spoil  or  destmction,  or  rolontaiy  or  pomiaBiv 
waste,  or  suffering  houses  and  buildings  to  go  to  decay,  and  not  repairing  the 


This  Court  doth  declare,  that  according  to  the  true  constmetkHi  of  tbe 
indenture  dated  &c.,  in  &c.,  the  defendant  S.,  as  assignee  of  the  fife 
estate  of  Y.,  is  entitled  to  cut  all  such  timber  and  wood  growing  on  tbe 
estates  in  question,  not  being  trees  or  wood  planted  or  left  standii^  ff 
growing  there  for  the  protection  or  shelter  of  the  mansion-house,  aDed 
&c.,  in  the  bill  mentioned,  or  for  the  ornament  of  the  said  house,  or  wfai^ 
grow  in  lines,  walks,  or  otherwise  for  the  ornament  of  the  said  boose* 
or  of  the  gardens,,  or  park,  or  pleasure-grounds  thereunto  belong,  v 
as  owner  in  fee  simple,  having  regard  to  his  present  interest,  and  a!^ 
to  the  permanent  advantage  of  the  estate,  might  cot  in  a  due  cooise 
of  management ;  And  the  defendant  S.,  by  his  counsel,  ondertakmg  ^ 
the  present  month  to  give  to  the  plaintiff  notice,  a  fortnight  prerionslj  ^ 
bin  cutting  trees  or  wood,  specifying  the  trees  or  wood  which  he  inieiA 
to  cut." Injunction  to  stay  defendant  S.,  his  servants  &c-,  "  from  ci- 
ting any  trees  or  wood  growing  upon  the  said  estates  or  any  part  them 
bf  ing  trees  or  wood  planted  &c.,  [see  above']  thereunto  belonging,  or  being 
8uch  trees  or  wood  as  an  owner  in  fee  simple,  having  regard  to  his  pre^ 

• 

interest  and  also  to  the  permanent  advantage  of  the  estate,  would  not  cot  > 

(lije  course  of  management." But  nothing  in  this  decree  contained  is  ^ 

])revent  the  said  defendant  S.  from  cutting  any  underwood  on  the  said  estits 
wliioh  shall  have  become  fit  to  cut,  according  to  the  custom  of  tbe  couotiy; 
And  it  is  ordered,  that  it  be  referred  to  &c,  to  inquire  and  report,  wheto 
iniy  and  what  timber  or  wood  (other  than  such  timber  or  wood  as  the  ssn 
di'fendant  S.  was  entitled  to  cut  according  to  the  description  aforesaid)*  ^ 
been  cut  by  the  said  defendant  S.,  upon  the  said  estates ;  2.  And  if  S0|  t^ 
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that  said  Master  do  take  an  aecoont  of  such  Umber  or  wood  so  cut,  and  of 
the  proceeds  and  value  thereof.  Adjourn  ice*  Vincent  v.  Spicer,  22  Beav. 
880 ;  4  W.  R.  667 ;  2  Seton  Dec  (Eng.  ed.  1862)  893. 

(«.)  Sta^/in^  waste  hjf  tencmts  in  eommoiu 

This  G>urt  doth  order,  that  an  injunction  be  awarded  $gain8t  the  defend- 
ant A.,  to  restrain  him,  his  servants,  workmen,  and  agents,  from  cutting 
down  anj  timber,  or  other  trees,  or  underwood,  from  off  the  estates  in  the 
bill  mentioned  at  unseasonable  times ;  until  &c.  2  Seton  Dec  (Eng.  ed. 
1862)  894. 

(/.)  Staying poUulion  of  a  stream;  nuisance} 

This  Court  doth  order,  that  a  perpetual  injunction  be  awarded  to  restrain 

the  Local  Board  of  Health  for  the  town  of ,  their  agents,  servants,  and 

workmen,  from  causing  or  permitting  to  pass  any  sewage,  filth,  or  other 
offensive  matter,  either  solid  or  liquid,  down  or  through  any  sewer  or  drain 
into  the  river  W.,  in  the  bill  mentioned,  to  the  injury  of  the  plaintiff.  2 
Seton  Dec  (Eng.  ed.  1862)  894. 

(g.)  Decree  estahtisking  right  to  oyster  fishing  and  quieting  in  possession^ 

mih  perpetual  injunction. 

Upon  motion,  proof  of  title,  and  affidavit  of  service  on  the  defendants, 
This  Court  doth  "'  declare,  that  the  plaintiff  and  his  assigns,  and  every 


other  the  person  or  persons  claiming  or  to  claim  under  or  by  virtue  of  the 
will  of  &c,  is  and  are  entitled  to  the  exclusive  right  to  use  the  piece  or  parcel 
of  ground  (land),  part  of  the  soil  or  bed  of  the  Straits  of  Menai,  lying  and 
being  between  &c,  and  the  water  or  waters  covering  the  same,  as  beds  or 
a  bed  for  ^sters  or  oyster  spat,  and  to  put  down  and  replace,  and  to  dredge, 
take,  and  carry  away,  oyster  spat  and  oysters  therefrom  ;  And  decree  that 
the  plaintiff  be  quieted  in  the  exduHive  possession  of  the  oyster  fishery  or 
oyster  fisheries  situate,  lying,  and  being  upon  or  within  the  said  piece  or 
parcel  of  ground  (land),  or  the  water  or  waters  covering  the  same ;  And 
the  Court  doth  order  that  a  perpetual  injunction  be  awarded  to  restrain  the 
defendants  J.,  K.,  &c,  and  each  and  every  of  their  agents,  servants,  and 
workmen,  from  using  the  said  piece  or  parcel  of  ground  (land),  water  or 
waters,  and  every  part  thereof,  as  beds  or  a  bed  for  oyster  spat  or  oysters, 
and  from  putting  down  or  dredging,  taking  and  carrying  away  any  oyster 
spat  and  oysters  thereupon  or  therefrom,  and  from  moving  or  in  any  man- 

1  For  of AfT  firms  ^  mfmetum  to  itftj  naiMoocf ,  see  Walter  «.  Mfe,  4  D.  &  8.  aS5 ; 
Polloek  V.  Hetier,  11  Hsn,  275 ;  Boitock  9.  N.  Staff.  Ry,  5  D.  &  8.  590 ;  8.  C  S  8. 
A  O.  SSS ;  Case  «.  H.  B.  Co.,  87  Baav.  S54, 

ISS* 
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ner  disturbing  the  oyster  spat  or  ojsters  now,  or  at  any  time,  Ijing,  and  bdog 
upon  or  within  the  said  piece  of  ground  (land),  water  or  waters,  aod  froB 
interfering  with  or  in  any  way  hindering  the  enjoyment,  nse,  or  occupatkn 
by  the  plaintiff  and  his  assigns,  and  every  other  the  person  or  per^m 
claiming  or  to  claim  under  or  by  virtue  of  the  said  will  of  the  said  ix^d 
the  said  piece  or  parcel  of  ground  (land),  and  the  water  or  waters  corensg 
the  same,  as  an  oyster  bed  or  oyster  fishery."  ^  Bulkley  v,  Jones  (1856), 
2  Seton  Dec.  (Eng.  ed.  1862)  895,  896. 

(A.)  Staying  diverting  or  restraining  flow  of  water. 

Order  of  the  29th  of  June,  1859,  to  be  discharged,  and  injuDctiQo  As- 
solved,  and  instead :  ^  The  Court  doth  order  that  an  injunction  be  awanM 
to  restrain  the  defendant  firom  diverting  the  water  in  the  ponds  or  spring 
situated  between  the  south  embankment  of  the  reservoir  and  tiie  boondiix 
wall  in  the  pleadings  mentioned,  so  as  to  prevent  the  same  from  flowing 
into  the  river  P.;  and  from  employing  any  steam-engines,  pumps  or  anf 
other  means  of  using  the  water  in  the  said  ponds  or  springs,  so  as  todinui- 
ish  the  quantity  of  the  said  water  which  flows  into  the  said  river ;  and  ako 
to  restrain  the  defendant  from  diverting  the  course  of  the  water  which  flo« 
from  surface  springs  on  the  south  side  of  the  wall  which  extends  from  tf< 
to  west  on  S.  Hill,  so  as  to  prevent  the  same  from  flowing  in  its  natotil 
course  towards  and  into  the  said  river."  Plaintiff  and  defendant  agreoDg 
that  the  legal  right  as  to  the  matters  in  question  be  decided  by  kc  Aodtk 
Court  doth  declare,  ^  that  the  plaintiff  is  not  entitled  to  the  use  of  the  water 
in  the  pond  called  P.'s  Pond."  Ennor  v.  Barwell,  (1860.)  LeaTefH 
afterwards  given  to  bring  an  action.  S.  C,  1  D.  F.  J.,  530 ;  2  Seuv  Dtc 
(Eng.  ed.  1862)  901.* 

(i.)  Decree  for  abating  and  reducing  a  mill-dam  which  caused  the  water  H 
^flow  back  on  mills  above  ;  but  so  framed  cu  to  conclude  ntitker  ftf^l 
as  to  the  right  to  raise  flash  boards  in  the  dam  in  certaiti  ttda  «f 
the  river,    lyunction  not  again  to  raise  dam  so  reduced. 


decree.']  This  cause  came  on  again  to  be  heard  upon  the  Ki^< 
report,  and  the  exceptions  taken  thereto  by  the  parties  respectivelj,  tf' 
was  argued  by  counsel.  On  consideration  whereof,  it  was  ordered  a^ 
judged,  and  decreed  by  the  Court,  that  the  exceptions  of  the  said  paitKi 


^  See  Form  of  order  declaring  an  ezdosiTe  right  of  narigadoii,  and  cajoiaim **' 
fringement  of  it,  in  Ogden  «.  Gibbons,  4  John.  Ch.  174,  182,  183. 

"t  ^c^  otker  f>nms  in  Thomas  r.  Joiie9,  I  Y.  &  C.  a  526 ;  Coddon  &  MoikT,  T  Hot 
20:  ;  Fo««ll  r.  Aiken,  4  K.  &  J  359, and  note ;  Beaoibn  v.  Morris,  6  Hait.  M  ^' 
l)u«^dale  a.  Robertson,  3  K.  4  J.  701,  and  bom. 
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respectively  be,  and  the  same  are  hereby  overruled,  and  that  the  said  re- 
port do  stand  in  all  matters  confirmed  except  as  hereinafter  stated.  And 
it  not  appearing  by  the  answers  of  the  defendants  that  they  assert  any  right 
or  title  to  the  Eel  dam,  in  the  said  answers  stated,  under  the  owners  there- 
of, by  operation  of  law  or  otherwise,  nor  what  the  true  nature  and  extent 
of  the  right  and  title  of  the  said  owners  of  said  Eel  dam  were  and  are ; 
It  id,  thereupon,  further  ordered,  adjudged,  and  decreed,  that  the  said 
Albion  dam  in  the  said  pleadings  mentioned  ought  to  be  reduced  from  its 
height^  at  the  time  of  the  filing  of  the  plaintifiT's  bill,  the  space  of  twenty- 
four  inches  from  the  top  thereof,  as  a  nuisance  to  the  privileges  and  mills 
of  the  plaintifi's  in  the  same  bill  mentioned,  and  in  violation  of  their  rights 
thereto ;  and  the  said  defendants  are  hereby  ordered  to  abate  and  reduce 
the  said  Albion  dam  the  said  twenty-four  inches  accordingly,  within  forty 
days  from  the  entering  of  this  decree.  And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  said  defendants,  their  heirs  and  assigns  be,  and  they 
hereby  are,  perpetually  enjoined,  after  the  same  Albion  dam  is  so  abated 
and  reduced  as  aforesaid,  never  thereafter  to  raise  the  same  dam  above  the 
level  to  which  the  same  shall  be  so  abated  and  reduced  as  aforesaid.  And 
it  is  further  adjudged  and  decreed,  that  a  writ  of  injunction  do  it^sue  forth- 
with against  the  defendants,  commanding  them  to  comply  with  all  and  sin- 
gular the  premises  so  enjoined  upon  them. 

And  inasmuch  as  it  appears  from  the  Master's  report  that  in  low  states 
ci  the  river,  when  it  is  not  obstructed  by  snow  and  ice,  the  defendants 
might,  without  injury  to  the  plaintiffs,  put  fiash-boards  on  their  dam  six- 
teen inches  and  one  half  wide,  and  the  same  keep  up,  until  the  water  in  the 
river  flows  over  the  top  of  them  with  their  present  mill  gates  drawn,  and  it 
is  not  the  intent  of  the  (}ourt,  in  any  manner,  to  act  upon  this  part  of  the 
said  report,  but  to  leave  the  parties  respectively  to  their  respective  rights 
in  regard  thereof  in  the  same  manner  as  if  the  same  were  not  stated  in  the 
same  report ;  It  is  further  ordered  and  declared,  that  no  part  of  this  de- 
cree is  to  be  construed  in  any  manner  to  affirm  or  deny  the  right  of  the 
defendants  to  put  up  such  fiash-boards ;  but  the  parties  are  left  to  their 
respective  rights  in  the  premises,  as  if  the  same  were  not  stated  in  the 
report 

And  it  is  further  ordered  and  decreed,  that  the  plaintiffs  do  recover  their 
coats  in  the  premises. 

[Mann  v.  Wilkinson,  2  Sumner,  276,  277.] 

(j\)  Interlocutory  decrety  ordering  reference  for  inquiry. 

And  now  this  cause  coming  on  to  be  heard  &c,  &c,  it  b  ordered  by  the 
Court,  that  it  be  referred  to  T.  R,  Esq.,  as  Master,  with  directions  to  ascer- 
tain and  report  to  this  Court  upon  the  evidence  in  the  cause,  and  such  other 
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eridence  as  he  may  deem  neoessaiy,  and  such  experiments  ts  h«  ihj 
ehoose  to  direct,  to  what  extent,  if  any,  the  erection  of  the  AlbioD  Dm 
has  obstructed  or  does  obstruct  the  natural  flow  of  the  water  irom  tbepUi- 
tiffs'  mill  and  lands,  and  to  what  extent  it  will  be  required  to  be  lowend, 
if  any,  in  order  to  restore  the  flow  of  said  water  to  its  state  before  nU 
erection ;  and  that  he  have  authority  to  summon  witnesses,  administer  oitk, 
and  exercise  all  the  usual  powers  of  Master  in  Chancery  in  sneh  cases,  nd 
that  he  have  authority  in  particular  to  direct  the  parties  to  stop  flidr  ser- 
era!  mills  if  necessary,  in  order  that  all  such  experiments  as  the  Mater 
may  think  requisite  to  be  made  may  be  made,  and  for  the  same  pi[rpoee,if 
necessary,  to  direct  that  the  dam  may  be  lowered  and  ponds  drava  4 
and  to  compel  the  obedience  of  the  said  parties  to  all  orders  made  bjlna 
in  the  necessary  discharge  of  the  duties  of  his  appointment  And  thit  he 
may  report  to  this  Court  of  his  doings  in  the  premises,  when  be  shall  kw 
performed  the  duties  of  his  said  appointment. 

And  the  said  Master  is  in  the  mean  time  specially  directed  to  proceed 
immediately  to  ascertain  by  actual  experiments,  conducted  by  skilfol  eagi* 
neers,  to  be  chosen  by  himself  and  with  notice  to  the  parties,  the  tfkA  <* 
the  plaintiffs'  works  of  lowering  the  Albion  dam  to  the  height  st  whidi  H 
stood  before  the  erection  thereon  of  1828,  that  is  to  say,  two  feet  bekmik 
present  height,  that  these  experiments  be  made  at  different  states  of  (k 
river,  so  as  to  show  the  effect  aforesaid  at  those  several  states  respecdrvlfT 
that  the  Master  have  authority  to  direct  the  defendants  to  draw  <t  the 
water  in  their  pond,  by  gates  or  by  reducing  the  height  of  the  dam  or  If 
any  other  means  so  that  the  said  experiments  may  be  fully  and  satisfiKtonlf 
made,  at  the  said  several  depths  of  water  in  the  river.  That  the  said  Mtf- 
ter  cause  these  experiments  to  be  made  forthwith,  and  that  he  report  tfci 
result  thereof  specially  to  this  Court.  And  that  the  Master  hare  aha 
authority  by  such  experiments  to  ascertain  the  effect  of  lowering  said  dtf 
to  intermediate  stages  less  than  two  feet,  at  the  said  several  stiUes  of  Ac 
water ;  and  that  he  have  authority  to  direct  and  order  both  parties  ts  ^ 
their  respective  works  if  necessary,  and  to  do  and  perform  whaierer  k 
may  judge  necessary,  in  order  to  render  such  experiments  oomptele  m 
satisfactory. 

Nov.  Term,  1833.  Ordered  as  above. 

The  parties  agree  that  S.  B.  C.  and  B.  S.  S.  be  the  engineers  to  be  ^ 

ployed  by  the  Master. 

Witness,  B..  C,  Otfk 


J 
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(i.)  Another  decree  in  like  ecue. 
W.  &  D.  D.  F.  V.  Blackstone  Canal  Co. 

Tliis  cause  came  on  at  the  last  term  of  this  Court  to  be  heai*d  upon  the 
bill  and  answer,  and  other  proceedings  and  evidence  in  the  case,  and  was 
argued  bj  counsel. 

On  consideration  whereof  it  is  adjudged  and  declared  by  the  Court, 
that  the  plaintifis  have  sufficiently  established  in  evidence  the  grievance 
complained  of  in  their  bill ;  that  the  defendants  have  not  established  any 
right  to  raise  Woonsocket  dam  and  flow  back  the  water  of  the  Black- 
stone  river  upon  the  plaintiffs'  mills  in  the  manner  set  forth  in  the  plaintiffs' 
bill  under  the  acts  of  incorporation  of  the  State  of  Massachusetts  or  of  the 
State  of  Rhode  Island,  or  any  of  them  set  forth  in  the  defendants'  answer, 
or  under  the  agreement  set  forth  in  the  same  answer,  and  that  the  raising 
of  the  said  dam  as  aforesaid,  so  far  as  it  has  injured  the  plaintiffs  in  the 
manner  set  forth  in  the  bill,  is  a  nuisance  to  the  plaintiffs,  and  ought  to  be 
abated,  and  that  a  perpetual  injunction  ought  to  issue  to  the  defendants, 
prohibiting  them  from  hereafter  keeping  of,  continuing,  or  afler  abatement 
from  again  raising  the  said  dam  to  any  height  which  shall  be  a  nuisance  to 
the  plaintiffs  as  aforesaid.  And  it  is  decreed  by  the  Court  accordingly ; 
but  inasmuch  as  it  does  not  appear  to  the  Court  what  lowering  of  the  said 
Woonsocket  dam,  not  exceeding  two  feet,  will  abate  and  remove  the  nui- 
sance to  the  plaintiffs  as  aforesaid ;  it  is  therefore  further  ordered,  ac^judged, 
and  decreed,  that  it  be  referred  to  a  Master  to  be  named  by  the  Court,  to 
inquire  into  and  to  report  at  a  future  time  to  the  Court  how  much  the  siud 
dam  ought  to  be  lowered,  not  exceeding  two  feet,  as  aforesaid,  in  order  to 
remove  and  abate  the  nuisance  to  the  plaintiffs  as  aforesaid,  and  the  said 
Master  is  hereby  authorized,  at  the  expense  of  the  parties  or  either  of 
them,  as  shall  be  hereafter  directed  by  the  Court,  in  addition  to  an  exami- 
nation of  all  the  papers  and  evidence  in  the  cause,  which  are  hereby  re- 
ferred to  him  to  make  and  cause  to  be  made  further  examinations  by  wit- 
nesses under  oath,  and  by  real  surveys  and  other  proceedings  to  be  had  by 
him  in  the  premises,  as  he  shall  deem  meet  and  proper  to  accomplish  the 
purposes  hereinbefore  stated. 

And  the  said  Master  shall  cause  due  notice  to  be  given  to  the  parties  of 
all  meetings  to  be  had  and  held  by  him,  for  the  purposes  aforesaid,  at  which 
meetings  the  parties  shall  be  at  liberty  to  attend  and  examine  and  prove  all 
proper  matters,  with  the  assistance  of  counsel ;  and  the  Master  shall,  as 
Boon  as  he  shall  have  completed  his  proceedings,  make  due  report  thereof 
to  the  Court,  and  that  in  the  mean  time  all  future  proceedings  and  decrees 
be  reserved  for  the  consideration  of  the  Court. 

Joseph  Stobt. 
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In  this  case  the  decree  is  entered  as  on  file,  and  thereupon  bj  agreemeat 
of  parties,  it  is  further  ordered,  that  all  and  every  further  and  other  pro- 
ceedings in  said  bill  and  decree  be  forever  stayed,  each  party  to  paj  tk 
costs  of  their  own  depositions,  surveys  and  witnesses. 

The  Clerk's  and  Marshal's  fees  to  be  equally  paid  by  the  parties. 
[Famum  v,  Blackstone  Canal  Corp.,  1  Sumner,  46.] 


4.  Dbcbee  to  restrain  the  use  of  Real  Estate  ik  yiolahom  « 
AN  Agreement  respecting  its  Occupation. 

And  now  this  cause  having  been  fully  heard,  it  is  ordered  and  deotd 
that  the  demurrer  be  overruled.  Thereupon  the  said  defendants,  bj  the 
agreement  of  their  counsel  on  file  in  the  cause,  do  consent  that  the  pUo- 
tiff's  bill  be  taken  as  confessed  by  them,  and  all  the  facts  therein  stated  as 
fldly  proved  and  established  on  the  part  of  said  plaintifiTs ;  and  that  then' 
upon  this  Court  shall  render  such  final  decree  in  favor  of  the  plaiotifltf 
by  the  law  of  this  Commonwealth  and  the  facts  so  established  thej  are 
properly  entitled  to  have,  and  according  to  the  prayer  of  their  biD,  *i4 
taxable  costs  in  favor  of  said  plaintiffs. 

The  Court  doth  thereupon  decree,  that  the  said  defendants,  and  eadirf 
them,  their  agents,  assistants,  and  abettors,  be  forever  hereafter  perpetoaOf 
enjoined,  and  they  are  hereby  enjoined,  to  desist  and  refrain  from  all  asetf 
the  premises  numbered  two  on  Hay  ward  Place  aforesaid,  or  any  partioBw 
the  san^e ;  and  from  appropriating  or  applying  the  same  to  the  purpose 
of  a  restaurant,  eating-bouse,  saloon,  or  any  similar  use,  by  whatever  b««* 
called  or  known,  and  from  all  use  or  application  of  said  lot,  or  the  boildi&gf 
thereon,  or  any  portion  of  the  same,  for  any  purpose  whatever,  except  tW 
of  a  "  dwelling-house  only,"  and  that  in  the  ordinary  common  acceptan* 
of  that  term. 

And  it  is  further  decreed  that  the  plaintiffs  recover  of  the  defendia& 
their  legal,  taxable  costs  in  the  premises. 

And  it  is  further  ordered  that  the  Clerk  of  this  Court  do  issue  a  pn^ 

writ  of  injunction,  for  the  carrying  the  other  portions  of  this  decree  iaJ» 

effect,  on  application  of  the  plaintiffs,  at  any  time  after  the  first  dif^ 

May  next. 

By  the  Court, 
Boston,  Feb.  8th,  1864.  G.  G  W,  CW 

[Parker  v.  Nightingale,  6  Allen,  341.] 
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5.    COPTBIOHT. 

(cu)  Sta^ng  ptMisking  nMMpotp^r. 
This  court  doth  order  that  an  injuDction  be  awarded  to  restrain  the  de- 

« 

fendants  B.  and  H.,  their  servants,  workmen,  and  agents,  from  printing  and 
publishing,  composing,  and  offering  to  sale,  the  newspaper  in  the  pleadings 
mentioned,  called  <<  The  Real  John  Bull,''  or  <<  The  Old  Real  John  Bull,'' 
and  from  printing,  or  publishing,  or  exposing,  or  offering  for  sale  anj  news- 
papers or  newspaper  as  and  for  a  continuation  of  the  plaintiff's  said  news- 
paper called  "  The  Real  John  Bull,"  until  &c  Edmonds  v.  Benhow,  2 
Seton  Dec  (Eng.  ed.  1862)  905. 

(&.)  Staying  partial  infringement. 

This  Court  doth  order  that  an  injunction  be  awarded  to  restrain  the  de- 
fendant, his  servants,  agents,  or  workmen,  from  printing,  publishing,  selling, 
or  otherwise  disposing  of,  such  parts  of  the  book  in  the  bill  mentioned  to 
have  been  published  by  the  defendant  as  hereinafter  specified,  viz.,  that 
part  of  said  book  of  the  defendant  which  is  entitled  &&,  and  also  that  part 
thereof  which  is  entitled  &c ;  until  &c.  2  Seton  Dec  (Eng.  ed.  1862)  905. 

(c.)  Perpetual  injunction  upon  printing ^  publishing^  Sfc* 

**  This  cause  came  on  to  be  heard,  at  this  term,  upon  the  bill  and  answer, 
and  the  Master's  report,  and  was  argued  bj  counsel,  on  consideration 
whereof,  it  is  ordered,  adjudged,  and  decreed,  that  the  Master's  report  be, 
and  the  same  hereby  is,  approved  and  confirmed;  And  thereupon  it  is 
further  ordered,  adjudged,  and  decreed  bj  the  Court,  that  said  defendants 
be,  and  they  hereby  are,  severally  and  perpetually  restrained  and  enjoined 
from  printing,  publishing,  selling,  or  exposing  to  sale,  or  causing  or  being 
in  any  way  concerned  in  the  printing,  publishing,  selling,  or  exposing  to 
sale,  of  any  copy  or  copies  of  the  whole  or  any  part  of  the  three  hundred 
and  fifly-three  pages  copied,  as  reported  by  the  Master  in  said  Life  of 
Washington,  mentioned  in  the  bill  and  answer,  published  by  the  defendants, 
from  the  Life  and  Writings  of  Washington,  mentioned  in  the  bill  and  an- 
swer, published  by  the  plaintiffs ;  and  that  the  plaintiffs  recover  their  costs 
•gainst  the  defendants ;  the  plaintiffs  waiving  the  account  prayed  for  io  the 
bill,  the  Court  does  not  order  such  account" 

[Folsom  9.  Marsh,  2  Story,  C.  C.  100.] 
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(cL)  Liquiry  cu  to  infringement 

{By  consent)  It  is  ordered  that  it  be  referred  to  &c,  to  inquire  tod  »• 
port,  whether  the  oopper-plate  published  hj  the  defendant,  entitled  dt^s 
of  the  same  size  and  scale,  and  has  the  same  marginal  notes  and  direditt 
or  instructions,  and  is  in  all  respects  the  same  as  the  first  plate  pabEsM 
hj  the  plaintiff,  entitled  &c.,  save  an  affected  variation  in  the  historktl  d 
geographical  anecdotes  in  the  margin  &c^  2  Seton  Dec  (£flg<  ei 
905. 


6.  Patents. 


(a.)  Staying  infringing  patent  a$  to  bricks. 

The  G>urt  doth  order  that  an  injunction  be  awarded  to  restnintk^ 
fendant  H.,  his  agents,  servants,  and  workmen,  from  making  or  vco4 
anj  perforated  bricks  upon  the  principle  of  the  inventions  in  tbe  pliisvi 
bill  mentioned,  belonging  to  the  plaintiffs  or  either  of  them,  duhag  tbeR- 
jnainder  of  the  respective  terms  of  the  patents  in  the  plaintiff's  bOl  ■•' 
tioned,  and  from  counterfeiting,  imitating,  or  resembling  the  same  ia^ 
tions,  or  either  of  them,  or  making  any  addition  thereto  or  sabto^ 
thereirom ;  until  &c.  Beart  v.  Hewitt,  (1853)  2  Seton  Dec.  (£b&  ^ 
1862)  909. 

(&)  Staging  infringement  cu  to  machinery,] 

This  Court  doth  order,  that  an  injunction  be  awarded  to  restnin  drf*" 
ants  W.  &C.,  their  servants,  agents,  and  workmen,  during  the  contioo^ 
of  the  letters-patent  firstly  and  secondly  in  the  plaintiff's  bill  stated  trf"* 
forth,  and  whilst  the  same  may  be  in  force,  from  manufactaring,  sdvl 
using,  offering  or  exposing  for  sale,  or  making  any  other  profitabki^' 
disposition  of  any  wool-combing  machines,  or  parts  of  wool-combing  ^ 
chines,  made,  constructed,  contrived  or  arranged  so  as  to  comb  vool  tf 
machinery,  apparatus,  arrangements,  operations,  contrivances,  inetf^ ' 
appliances,  similar  to  the  machinery,  apparatus,  contrivances,  arraDg^s^ 
means  or  appliances,  the  subject  of  the  plaintiff's  inventions,  or  ot^' 
them,  or  differing  therefrom  colorably,  or  by  mere  mechanical  eqoiti^ 

1  For  other  forms  in  like  cases,  see  Clement  v.  Maddick,  I  Gif.  101 ;  FoperCidS 
Atk.  842 ;  Bcade  v.  Lacy,  IJ.  &  H.  524  and  note ;  Biayhew  v.  MaxweU,  iJ-^^^ 
Jarrold  v.  Hoalston,  3  E.  &  J.  722 ;  Delfe  v,  Delamotte,  3  K.  &  J.  584 ;  t  Scan  ^ 
(Eng.  ed.  1862)  905,  906. 

^  For  reference  to  other  cases  in  which  are  firms  of  injtmction  to  restrain  infinf** 
of  patents,  see  2  Seton  Dec.  (Eng.  ed.  1862)  909,  910;  Caldwell  *.  VsacSse^^ 
Hare,  431 ;  Patent  Type  Co.  v,  Walter,  Joh.  732. 
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and  generally  from  counterfeiting,  imitating,  or  resembling  plaintiff's  inven- 
tions, or  either  of  them,  or  anj  part  thereof,  or  making  any  addition  thereto 
or  subtraction  therefrom,  and  parting  with  the  custody  of  any  wool-comb- 
ing machines,  or  parts  of  machines,  whether  finished  or  in  progress,  now  in 
their  or  either  of  their  possession,  which  have  been  so  made,  con$tructed« 
contrived,  or  arranged ;  until  &c.  Lister  v.  Wood,  (1858)  2  Seton  Dec. 
(£ng.  ed.  1862)  909. 

(c,)  Motion  to  stcmd  orer,  toith  leave  to  hing  action  and  direction  for  in- 
spection ;  defendant  keeping  an  account. 

Defendants  undertaking  to  keep  an  account  of  all  mohair  cloths,  and  other 
textile  fabrics,  finished  by  or  for  them,  or  any  or  either  of  them,  in  the 
manner  in  the  plaintiffs'  bill  complained  of,  it  is  ordered  that  this  motion 
stand  over,  with  liberty  to  the  plaintiffs  to  bring  such  action  at  law,  in  dbc, 
against  the  defendants,  as  they  may  be  advised ;  And  it  is  ordered,  that 
the  defendants  permit  and  suffer  the  plaintiffs,  with  such  two  viewers  as  the 
plaintiff  shall  think  proper,  to  go  over  all  or  any  of  the  manu&ctories  of  the 
said  defendants,  or  of  any  or  either  of  them,  and  inspect  the  machinery  set 
up  there  for  finishing  mohair  cloth,  or  other  textile  fabrics,  and  to  observe 
the  method  or  methods  of  finishing  such  mohair  cloth,  or  other  textile  fabrics, 
by  the  said  defendants,  or  any  or  either  of  them,  for  which  purpose  the 
said  defendants  are  to  put  their  machinery  to  work  in  the  presence  of  the 
said  plaintiffs  and  such  viewers,  and  to  afford  every  facility  to  them  to  as- 
certain the  process  of  finishing  cloth  by  means  of  such  machinery  and 
every  part  thereof,  it  being  the  object  and  intention  of  this  Court  to  enable 
the  plaintiffs  to  give  such  evidence  to  the  Court  and  jury,  on  the  trial  of 
saoh  action,  as  will  enable  them  to  make  out,  if  the  fact  be  so,  the  infringe* 
ment  complained  of  by  their  said  bill.    Liberty  to  apply*     Beardsell  v* 
Schwann,  (1857)  2  Seton  Dec  (£ng.  ed.  1862)  910. 

(d»)  Staying  infringement^  after  verdict  estMiMng  patent. 

The  Court  doth  order,  that  an  injunction  be  awarded  to  restrain  the  de- 
fendants D.  &C.,  their  agents,  servants,  and  workmen,  during  the  condnn- 
anoe  of  the  letters-patent  in  the  plaintiffs'  bill  mentioned,  and  whilst  the 
name  may  be  in  force,  from  using  or  employing,  without  the  leave  or  license 
of  the  plaintiffs,  in  or  for  the  purpose  of  the  folding  of  the  flaps  of  envel- 
opes in  succession  one  after  the  other,  or  for  the  gumming  or  cementing 
together  the  edges  of  such  flaps  and  causing  such  edges  to  adhere  to- 
gether whilst  in  course  of  being  folded,  any  machines  similar  to  the  ma- 
chine which  was  produced  for  inspection  at  their  factory  on  the day 

of y  as  in  the  plaintiffs'  bill  stated,  or  any  machinery,  mechanism,  or 

mechanical  contrivance  made  or  arranged,  according  to  the  plaintiffs'  said 

▼Ol..   III.  194 
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patent  iDventions,  or  differing  therefrom  onlj  colorablj  or  bj  the  sa\^ 
tion  of  mere  mechanical  equivalents  for  the  same,  and  from  folding  tht 
flaps  of  envelopes  in  succession  one  after  the  other,  and  gonuDiDgor 
cementing  the  edges  of  such  flaps  and  causing  the  same  to  adhere  togetkr 
whilst  such  flaps  are  in  course  of  folding  bjr  means  of  anj  sacfa  maciuM, 
machinery,  mechanism,  or  mechanical  contrivances,  and  from  seUmgorofe* 
ing  for  sale  any  envelopes  which  have  been  heretofore  mannfactored  \ij 
the  said  defendants,  their  agents,  servants,  or  workmen,  and  in  the  Bun* 
facture  whereof  any  such  machine,  machinery,  or  mechanical  coDtriraiiea 
hath,  or  have,  been  used  or  employed  for  the  purpose  of  folding  the  ili^ 
of  such  envelopes  in  'succession,  or  for  gumming  or  cementing,  orctoiif 
the  same  to  adhere  together  whilst  such  flaps  have  been  in  coarse  of  ^ 
folded,  and  generally  from  making,  using,  exercising,  putting  in  [Mractiee,ff 
vending  plaintiffs'  patent  inventions,  or  any  or  either  of  them,  without  tltf 
license  or  authority,  and  from  or  in  any  wise  counterfeiting,  imitaoagi^' 
resembling  the  same ;  until  &c.  De  la  Rue  v.  Dickinson,  (1857)  2  Se« 
Dec  (Eng.  ed.  1862)  911. 

(e.)  Declaration  of  validity  of  patent ;  infringement ;  account;  foftd 

injunction, 

R.  W.,  H.  S.,  and  D.  B.  W^ 

V. 

H.  B.,  H.  B^  Jr.,  and  H.  F. 

This  cause  having  been  brought  to  a  final  hearing  upon  the  pka^ 
and  proofs,  and  counsel  for  the  respective  parties  having  been  beaii^ 
the  same  having  been  duly  considered  by  the  Court:  It  is  found  and  be^ 
ordered,  adjudged,  and  decreed,  [declared]  that  the  letters-patent,  No.  It^ 
granted  unto  the  said  R.  W.,  April  3, 1855,  is  a  good  and  valid  patent)^ 
the  patent  referred  to  in  the  plaintiffs*  bill,  and  that  the  sdd  R  W.  «*»'' 
original  and  first  inventor  of  the  improvement  described  and  aisiaA^^ 
said  patent ;  and  also,  that  the  said  defendants  have  infringed  apoo  ^^ 
patent,  and  upon  the  exclusive  rights  of  the  plaintiffs  under  the  santi 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  plain*  * 
recover  of  the  defendants  the  profits,  gains,  and  advantages  which  tbe  v 
defendants,  or  any  or  either  of  them,  have  received  or  made,  or  whidi»* 
arisen  or  accrued  to  them,  or  either  of  them,  from  said  infringements 
said  patents,  by  the  manufacture,  use,  or  sale  of  the  improvements  dcsC*^ 
and  secured  by  the  said  letters-patent  at  any  and  at  all  times  since  tv  *' 
day  of  November,  1856.  . 

And  it  b  further  ordered,  adjudged,  and  decreed,  that  the  said  it^\ 
do  recover  of  the  defendants  their  costs  and  charges  and  disboise^^'  | 
this  suit,  to  be  taxed. 
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And  it  is  further  ordered,  adjudged,  and  decreed,  that  it  be  referred  to  K. 
G.  W.,  one  of  the  Masters  of  this  Court,  residing  in  the  citj  of  N.  Y.,  to 
ascertain,  take,  and  state,  and  report  to  the  Court,  an  account  of  the  gains, 
profits,  and  advantages  which  the  said  defendants,  or  either  of  them,  have 
received,  or  which  have  arisen  or  accrued  to  them,  or  either  of  them,  from 
infringing  the  said  exclusive  rights  of  the  said  plaintiffs  hj  the  manufacture, 
use,  and  sale  of  the  said  improvements  patented  in  said  letters-patent,  since 
the  said  17th  day  of  November,  1856. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  plaintiffs,  on 
such  accounting,  have  the  right  to  cause  an  examination  of  said  defend- 
ants, and  each  of  them,  are  tenuis  or  otherwise,  and  also  the  production  of 
their  books,  vouchers,  and  documents  of  each  of  them,  and  that  the  said 
defendants  attend  for  such  purpose  before  said  Master,  from  time  to  time, 
as  said  Master  shall  direct. 

And  it  is  also  further  ordered,  adjudged,  and  decreed,  that  a  perpetual 

injunction  be  issued  in  this  suit  against  the  said  defendants,  according  to 

the  prayer  of  the  bill. 

K.  G.  W.,  OlerL 

7.  Trade-Marks. 

(a.)  Slaying  using  trade-maria  a$  to  tools  or  cutlery. 

This  Court  doth  order  that  an  injunction  be  awarded  to  restrain  the  de- 
fendants W.  &c,  respectively,  (and  every  and  each  of  them,)  and  the 
respective  servants,  agents,  and  workmen  of  the  said  defendants,  (and  of 
every  and  each  of  them,)  from  stamping,  cutting,  or  engraving,  or  causing 
or  permitting  to  be  stamped,  cut,  or  engraved,  upon  any  tools  or  other  arti- 
cles manufactured  for  or  bought,  procured,  or  sold  by  them,  the  words, 
**  Collins  k,  Co.,  Hartford,  Cast  Steel,  Warranted,"  or  any  other  words 
Bimilar  to,  or  only  colorably  differing  from  such  words,  or  any  words  or 
marks  so  contrived  as  to  represent  or  lead  to  the  belief  that  the  said  tools 
or  other  articles  were  the  manufacture  of  the  said  Collins  &  Co. ;  And 
from  affixing  or  causing  to  be  affixed  to  any  tools  or  other  articles  manu- 
factured for  or  bought,  procured,  or  sold  by  them,  or  otherwise  using  or 
employing,  or  causing  or  permitting  to  be  used  or  employed,  any  labels 
containing  the  words  &c.  {as  above),  or  any  label  or  labels  similar  to  or 
only  colorably  differing  from  the  labels  made  or  used  by  the  said  company, 
as  in  the  plaintiff^s  bill  mentioned,  or  so  contrived  and  prepared  as  to 
represent  or  lead  to  the  belief  that  the  tools  or  other  articles  manufactured 
or  sold  by  the  defendants  were  the  manufacture  of  the  said  company ;  And 
alao  from  selling,  exporting,  consigning,  or  otherwise  disposing  of  any  tools 
or  other  articles  having  or  bearing  thereon  any  such  words,  marks,  or 
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labels,  as  in  the  said  bill  mentioned,  or  anj  other  words,  marks*  or  UbA 
onlj  colorablj  differing  from  the  said  marks  and  labels  of  the  said  coa- 
pany ;  until  &c  Collins  v.  Walker,  (1857)  2  Seton  Dec  (Eng.  ed.  18€f) 
914. 

(h,)  Perj>etiuxl  inf  unction  on  the  use  of  another's  trade^marb* 

This  cause  came  on  to  be  heard  at  this  term  upon  the  bill,  answer,  aod 
proofs  in  the  cause,  and  was  argued  by  counsel  on  behalf  of  the  p1aiiia(& 
no  counsel  appearing  for  the  defendant,  [the  counsel  who  had  previoadf 
appeared  for  him]  having  voluntarily  withdrawn  from  the  caase. 

On  consideration  whereof,  it  is  ordered,  adjudged,  and  decreed  bj  ibe 
Court,  that  a  perpetual  injunction  be  granted  in  the  premises  acGordiug  le 
the  prayer  of  the  bill,  and  that  the  plaintiffs  do  recover  co^ts  against  tiie 
defendant,  to  be  taxed  by  the  clerk  under  the  direction  of  the  Court. 

[Taylor  v.  Carpenter,  3  Story  G  C.  458.] 

(c.)  Perpetual  injunction  against  shipping  goods  with  pltdntiJTs  trmk- 

marksj  on  motion  for  decree. 

This  Court  doth  order  that  '^  a  perpetual  injunction  be  awarded  to  ze* 
strain  the  defendants  J.  and  N.,  and  each  of  them,  their  servants  and  ageafi^ 
from  affixing  or  applying,  or  causing  to  be  affixed  or  applied  to  any  goods 
manufactured,  sold,  shipped,  or  supplied  by  them,  any  mark,  and  e^eeafiy 
the  figure  of  a  lion  &c  so  contrived  as  by  colorable  imitation  or  othervce 
to  represent  the  goods  manufactured,  sold,  shipped,  or  supplied  by  the  de- 
fendants as  being  standard  Spanish  Stripes,  &c.,  or  other  wooUen 
manufactured  or  shipped  by  or  for  the  plaintiffs,  and  from  Belling^ 
ing,  or  shipping,  or  causing  or  allowing  to  be  shipped  or  exported,  or  iAt 
erwise  disposing  of,  any  goods  manufactured  by  or  for  the  defendaatSk  e 
which  any  such  mark  has  been  or  shall  be  affixed  or  applied.**  Delendufi 
to  pay  plaintiffs'  costs  of  suit  to  be  taxed  &c  Henderson  v.  Jones,  (18^) 
2  Seton  Dec  (Eng.  ed.  1862)  915.^ 


^  For  other  cases  in  which  are  found  forms  of  injunctions  to  restnia  ase  of 
marks,  see  Edelsten  v.  Vlck,  11  Hare,  86 ;  Farina  r.  Silvertock,  I  K.  &  J.  509 ;  S.  Ci 
D.  M.  G*.  214,  note ;  Gant  v.  Aleplogln,  6  Beay.  69  n. ;  Knott  v.  Morgan,  2 
Morison  «.  Moat,  9  Hare,  241. 


J 
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8.  Partnership. 

(a.)   Order  for  injunction  agctinst  acting  cts  partner. 

The  Coart  doth  order  that  an  injanction  be  awarded  against  the  defend- 
ant B.,  hid  agents  and  servants,  from  entering  into  any  contract  or  con- 
tracts, and  from  accepting,  drawing,  indorsing,  or  negotiating  any  bills  or 
bill  of  exchange,  notes  or  note,  or  written  securities  or  security,  in  the  name 
of  the  partnership  firm  of  D.  &  B. ;  and  from  contracting  anj  debts  or 
debt,  and  buying  and  selling  any  goods,  and  from  making  or  entering  into 
any  verbal  or  written  promise,  agreement,  or  undertaking,  and  from  doing  or 
causing  to  be  done  any  acts  or  act,  in  the  name  or  on  the  credit  of  the  said 
partnership  firm,  or  whereby  the  said  partnership  firm  can,  or  may,  in  any 
manner  become,  or  be  made  liable  to,  or  for  the  payment  of,  any  sums  or 
sum  of  money,  or  for  the  performance  of  any  contract,  promise,  or  under- 
taking ;  until  <Sbc.    2  Seton  Dec  (Eng.  ed.  1862)  917. 

(&)  Lijunetion  on  diaoluUon  of  partnership. 

This  Court  doth  order  that  an  injunction  be.  awarded  to  restrain  the  de- 
fendant and  his  (servants  and)  agents  from  intermeddling  with  the  partner- 
ship assets,  and  from  signing  or  using  the  name  or  style  of  the  firm  of  H. 
Sb  D.,  or  from  trading,  or  dealing,  in  or  under  that  name  or  style ;  until  &c. 
Directions  for  receiver.     2  Seton  Dec.  (Eng.  ed.  1862)  917. 


9.  Negotiating  Securities. 

This  Court  doth  order  that  an  injunction  be  awarded  to  restrain  the  de- 
fendants from  parting  with,  out  of  the  custody  of  them,  or  any  of  them,  or 
indorsing,  assigning,  or  negotiating  the  promissory  note,  dated  &c.f  in  the 
plaintiff's  bill  (and  affidavit)  mentioned ;  until  8cc* 


10.  Transfers. 


The  Court  doth  order,  that  an  injunction  be  awarded  to  restrain  the  de- 
fendant A.  from  transferring  any  stock  standing  in  the  name  of  B.,  the  tes- 
tator in  Ac,  named,  or  in  the  name  of  the  said  A.,  as  the  executor  of  the 
0aid  B.,  or  any  part  thereof,  and  from  receiving  the  dividends  and  interest 
dae  or  to  accrue  due  thereon  ;  and  also  to  restrain  the  President,  Directors 
Sb  Co.y  of  the  —  bank,  from  permitting  the  said  defendant  A.*  to  transfer 

IM* 
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such  stock,  or  receive  such  dividenda  and  interest ;  until  &c  For  likeodff 
as  to  any  stock,  with  injunction  against  the  bank,  see  White  v.  WUte,* 
Seton  Dec.  (£ng.  ed.  1862)  920. 


11.  Railways. 

(a.)  Railway  Co.  enjoined  from  continuing  in  po8se$siott  or  en/mif  • 

lajuL 

This  Court  doth  order  that  an  injunction  be  awarded  against  the  deU- 
ants,  the  L.  Y.  Rj.  Co.,  to  restrain  the  defendants,  their  oontiactor,  » 
vants,  agents,  and  workmen,  from  continuing  in  possession  of  the  {Mce^ 
land  thirdly  described,  in  the  indenture  of  lease  in  the  plaintifis'  bill  oa- 
tioned,  and  whereupon  the  defendants  have  entered,  or  any  part  theit^; 
and  from  entering  upon,  taking,  or  using  the  said  piece  of  huid,  or  snj  ^ 
thereof,  without  the  consent  of  the  plainti£&  first  had  and  obtaiDed;  ot^ 
&c.     2  Seton  Dec.  (£ng.  ed.  1862)  928. 

(b.)  Declaration  of  right  to  tue  railway  ;  rents,  damage  ;  eompeMaii»f' 
occupying  land  not  authorized  to  be  taken  ;  tf^undum. 

Declaration  of  plaintiff's  right  to  the  use  of  the  railway  in  the  pleafiip 
mentioned  for  the  purpose  of  carrying  coal  &c.,  upon  pajmeot  d  c 

ascertained  annual  rent  to  the  land-owner. And  it  ia  ordered  tbti 

be  referred  to  &c.,  to  take  an  account  of  what  is  due  from  the  phiotifi  s 
respect  of  such  rent ;  what  reported  to  be  due  to  be  paid  within  21  ^ 

from  date  of  report And  it  is  also  ordered  that  the  said  Ms»^  * 

inquire  ^  what  is  the  amount  of  damage  that  has  been  sustunedbjrv 
plaintiffs  by  reason  of  the  defendant  haFiug  pulled  up  the  rails  lad  0* 
peded  and  prevented  the  use  of  the  said  railway,  as  in  the  lull  wsb^^'^ 
And  that  he  also  inquire,  what  is  the  amount  of  compensatioii  to  be  p 
to  the  defendant,  for  the  use  and  occupation  of  the  land  whereoohasl)^ 

erected  the  engine-house,  in  &c,  mentioned,  sinc^  the day  of  —^ 

Injunction  to  stay  defendant  preventing*  plaintifi^  replacing  tben&'' 
restoring  the  railway,  and  from  using  it  as  heretofore,  so  as  not  to  flj*^ 
defendant's  land,  as  long  as  plaintiff  is  entitled  to  nse  the  raOwaj :  ^f^ 
ant  to  pay  plaintiffs'  costs  of  suit  to  this  time.  Mold  r.  WheatcitA  (1^^ 
2  Seton  Dec.  (£ng.  ed.  1862)  929. 
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12.  Mandatory. 

Enjtnning  ihe  return  of  documents. 

This  G)urt  doth  order  that  an  injunction  be  awarded  to  restrain  the  de- 
fendant H.  from  detaining  and  keeping  possession  of  the  books,  deeds,  doca-> 
mentd,  and  papers  removed  as  mentioned  in  the  plaintiffs'  affidavit  bj  the 
8aid  defendant,  or  bj  his  order,  from  the  chambers  occupied  by  the  plain- 
tiffs, for  retaining  which  no  written  authority  has  been  produced  by  the 
defendant,  as  mentioned  in  the  plaintiffs'  affidavit  of  &c.,  or  any  of  them, 
except  the  five  boxes  not  claimed  by  the  pluntiffs,  and  from  permitting  the 
same  or  any  or  either  of  them,  except  the  said  five  boxes,  to  remain  away 
from  the  office  of  the  plaintiffs,  or  from  parting  with  the  books  &c.,  re- 
moved by  the  defendant,  or  by  his  order,  from  the  chambers  occupied  by  the 
plaintiffs,  or  any  of  them,  except  the  said  five  boxes,  to  any  person  or  per- 
sons other  than  the  plaintiffs,  and  from  destroying,  mutilating,  or  obliterating 
the  said  books  &c.,  or  any  or  either  of  them,  except  as  aforesaid,  or  any 
parts  or  part  thereof  respectively,  or  any  entries  or  entry  therein,  or  from 
making  any  alteration,  interlineation,  or  erasure  in  the  same,  or  any  of 
them ;  until  &c     2  Seton  Dec.  (£ng.  ed.  1862)  936. 


13.  General. 

Reetraining  a  town  and  iti  officenfrom  paying  out  monegfor  unauthorized 

purpoiet* 

And  the  inhabitanta  of  the  said  town  of  B.,  and  all  their  officers  and 
servants,  are  hereby  enjoined  and  commanded  that  they  ^pply  the  said 
money  to  the  payment  of  the  legal  debts  and  liabilities  of  the  town,  and  to 
no  other  purpose ;  and  that  they  shall  not  at  any  time,  by  their  vote,  or  by 
taxation,  or  by  pledge  of  the  credit  of  the  town,  or  by  the  use  of  its  funds, 
or  in  any  other  manner,  make  any  provision,  directly  or  indirectly,  for  the 
payment  of  the  money  mentioned  in  the  said  claims  of  J.  H.  and  S.  O.  M., 
and  of  £.  B.  6.,  set  forth  in  the  bill,  nor  any  part  thereof,  or  for  the  in- 
demnity, in  whole  or  in  part,  of  any  person  or  persons  by  whom  said  sums 
of  money  have  been  paid  or  may  hereafter  be  paid,  in  whole  or  in  part,  or 
of  any  persons  who  may  be  interested  in  the  same,  or  in  any  way  directly 
or  indirectly,  to  evade  the  true  intent  and  effect  of  this  decree. 

[Frost  r.  Behnont,  6  Allen,  152.] 
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14.  Writ  of  Injunction  restraining  one  holding  PRomn « 
▲  Foreign  Debtor  which  could  not  be  attached  it  L*v 

FROM  transferring   OR   DISPOSING   OF  IT. 

Commonwealth  of  Massachosetts. 

S .  ss. 


To  H.  E.,  of  B.,  in  said  Countj,  his  servants,  agentt,  attont^ 

and  counsellors,  and  each  and  every  of  them. 

Greednf: 

Whereas  it  has  been  represented  unto  the  Justices  of  onrSnpwK* 
dicial  Court,  now  holden  at  Boston,  within  and  for  said  ooootr,  as^ 
as  a  Court  of  Chancery,  that  the  Columbia  Insurance  Companj,Qf  Col*' 
bia,  South  Carolina,  is  a  foreign  insurance  company,  and  that  said  ooopi? 
is  largely  indebted  to  D.  S.,  of  N.,  in  the  county  of  E.,  as  in  said  D.S.'s» 
of  complaint,  this  day  filed  in  our  said  Court,  is  alleged,  and  that  tkv 
company  have  no  property  in  this  Commonwealth  which  canheoooot* 
be  attached  or  taken  on  execution,  and  that  you  the  saidEE*^' 
large  amount  of  the  property  of  the  said  company  now  in  yourp«se»«i 
consisting  chiefly  of  valuable  promissory  notes  belonging  to  9ai<^ 

pany,  ...  J 

We,  therefore,  in  consideration  of  the  premises,  do  stricdy  »>*  ^ 
command  you  the  said  H.  E.,  and  all  and  every  the  persons  befixe  i^ 
from  passing  any  promissory  notes  or  other  property  now  in  ywff  [»**• 
8ion,or  under  your  control,  belonging  to  the  said  Columbia  InsoniKiev^ 
pany,  into  the  possession  of  any  person  whatever,  and  espedalljo^'' 
the  possession  or  control  of  the  said  company,  or  any  officer  or  spot » 
same  ;  but  to  keep  and  retain  the  same  in  your  own  hands,  ontil  then'^ 
order  of  our  said  Court  or  some  one  of  the  Justices  thereof. 

Witness,  L.  S.,  Esquire,  at  B.,  this day  rf  — ' 


15.  Dissolving  or  Continuing. 

(a.)  Lijunction  dissolved  or  continued  on  moftVii. 

,^ 

Upon  motion  &c.,  by  counsel  for  the  defendant  {^If  pUdndffcff^ 

upon  hearing  counsel  for  the  plaintiff],  and  upon  reading  the  order  ^ 

&c  [enter  affidavits  and  answers^  if  any,  and  if  plaitUiff  dotted ^' 

an  affidavit  of  service  of  notice  of  this  moUon  on  the  plaintin} 

Court  doth  order,  that  the  injunction  awarded  by  the  siud  order  ^  ^ 

do  stand  dissolved  [or  be  continued  until  the  hearing  of  this  9X^  ' 

the  further  order  of  this  Court]. 


I. 


> 
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(&.)   Continued  at  the  hearing. 

And  it  is  ordered  that  the  injunction  awarded  against  the  defendant  H. 
bj  the  order  dated  &c.,  be  continued  until  further  order. 


16.  Pebpetual  at  Hbabing. 

Decree  making  injunction  perpetual  as  to  copyright. 

This  Court  doth  order  that  the  injunction  granted  (awarded)  in  this 
cause  to  restrain  the  defendants,  their  servants,  agents,  or  workmen,  from 
printing,  publishing,  or  vending  a  book,  comedy,  or  farce,  called  &c.,  or 
anj  part  thereof,  be  made  perpetual ;  And  the  plaintiff  (bj  his  counsel) 
waiving  the  account  prayed  by  the  bill,  the  Court  doth  not  think  fit  to 
direct  any  account.  Defendants  to  pay  plaintiff's  costs.  2  Seton  Dec. 
(Eng.  ed.  1862)  944. 

17.  Breach  of  Injunction. 
(a.)   Committal  for  breach  of  injunction* 


>         Whereas  the  plaintiff  on  the day  of j  obtained  an  injunction 

\^Recite  injunction  ;  or,  if  writ  not  issued  and  served,  whereas  by  an  order 
f  dated  &c.  Recite  order  for  injunction'^.  Now,  upon  motion  dsc,  and  upon 
;  [if  the  defendant  appears,  hearing  counsel  for  the  defendant  and]  reading 
^  [if  the  defendant  does  not  appear,  an  affidavit  of  &c,  filed  &c.,  of  notice  of 
/,  this  motion  to  the  defendant]  the  said  order,  the  affidavit  of  dsc  {enter  m- 
,^  dence  ;]  And  this  Court,  being  of  opinion,  upon  consideration  of  the  fiicts 
.  disclosed  by  the  said  affidavit  of  &c  [or  the  said  affidavits]  that  the  said 
^  dtifendant  has  been  guilty  of  a  contempt  of  this  Court  by  a  breach  of  the 
said  injunction,  doth  order  that  the  said  defendant  A.  do  stand  committed 

to  the prison  for  his  said  contempt    2  Seton  Dec  (Eng.  ed.  1862) 

945. 

^  (6.)  Sequestration. 

Whereas  by  an  order  &c.y  the  defendants,  the  Manchester  &c,  by  their 
counsel,  undertaking  &c.  [Recital  of  order"];  Now  upon  motion  this  day 
:  made  Ac,  who  alleged  that  it  appears  by  the  affidavit  of  &c.,  that  the  de- 
^  fendants  have  not  complied  with  their  said  undertaking,  by  permitting  the 
^.  plaintiff  to  use  their  railway  and  conveniences  connected  therewith  from 
'.  C.  to  S.,  and  upon  hearing  counsel  for  the  defendants,  and  reading  the  said 
;  affidavits,  and  the  affidavit  of  &c ;  And  this  Court  being  of  opinion,  that 


•^ 
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the  defendants,  the  Manchester  &c^  have  committed  (been  goOty  oO  * 
contempt  of  this  Court  in  not  complying  with  their  andertaking,  to  penk 
the  plaintiffs  to  use  their  railway  and  conveniences  connected  thereitt 
from  C.  to  S.,  in  the  said  order  dated  &c^  mentioned,  doth  order,  tbta 
commission  of  sequestration  do  issue,  directed  to  certain  commisaooentok 
therein  named,  to  sequester  the  personal  estate,  and  the  rents,  iasnei»ai' 
profits  of  the  real  estates  of  the  said  defendants,  the  Manchester  Jce^^ 
the  further  order  of  this  Court  2  Seton  Dec  (Eng.  ed.  1862)  94€.  See 
Atfy-Gen.  v.  G.  N.  Ry.,  4  D.  &  S.  89 ;  Shrews.  &  B.  Ry.  v.  Stair.  Vi 
Ry.,  2  D.  M.  G.  866. 

18.  Nb  exealT  regno. 

(a.)   Order  far  writ  to  issue* 

Upon  motion  &c.,  and  upon  reading  an  affidavit  of  &c^  filed  Ac  [ei^ 
evidence,  and  if  before  appearance^  and  the  clerk's  certificate  of  tbe  iOi9| 

of  the  plaintiff's  bill  in  this  cause  on  the  day  of '\ ;  And  ^ 

plaintiff  by  his  counsel  andertaking  &c.  {as  to  damages)  ;  This  Gout  U 
order,  that  a  writ  [or  one  or  more  writ  or  writs]  of  ne  exeat  regno  do  i^ 
against  the  said  defendant  A.,  until  this  Court  make  another  order  to  Ae 
contrary ;  And  the  said  writ  [or  writs]  is  [or  are]  to  be  marked  for  «» 

rity  in  the  sum  of  $ y  in  words  at  length,  and  not  in  figures.   2  Sd* 

Dec.  (£ng.  ed.  1862)  959. 

(5.)    l^rit  discharged  on  defendant  giving  securitg. 

Upon  appeal  motion  from  order  of  &c.,  dismissing  defendant's  ao^ 

and  for  leave  to  go  out  of  the  jurisdiction  for months,  he  uiidert»"8 

then  to  return. —  It  is  ordered,  that  upon  the  defendant  M.  girii^KC''^ 

to  the  amount  of  $ ,  with  two  sureties,  such  security  to  be  apfw** 

by  the  Court  [or  Judge,  or  Master],  to  answer  such  sum  as  may  bete* 
due  from  him  in  this  cause,  the  writ  of  ne  exeat  regno  issued  in  thii  0^ 
be  discharged ;  And  it  is  ordered,  that  the  order  of  &c^  dated  &^  ^ 
also  discharged,  except  so  much  thereof  as  ordered  that  the  defto^ 
M.  should  pay  to  the  plaintiff  his  costs  of  that  application,  to  be  taxed » 
Lee  V.  Melendez,  (1849)  2  Seton  Dec.  (Eng.  ed.  1862)  960. 

(c.)   Order  for  examination  of  defendant,  as  of  poor  deht/or.   ^Jta*** 

setU,) 

It  is  ordered  by  the  Court,  ^  that  W.  J.  H.,  Esq.,  a  Master  in  Oat^ 
for  the  county  of  -* — ,  be,  and  he  hereby  is,  appointed  to  take  the  «»•* 
tion  of  said  H.  (the  defendant),  upon  the  petition  for  his  disdiafp  ^ 
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arrest  upon  a  writ  of  ne  exeat  regno,  sued  oat  bj  the  plaintiffs  in  the  said 
county  of  S.,  in  the  same  manner  and  with  the  same  effect  as  if  he  were  a 
debtor  offering  to  take  the  poor  debtor's  oath ;  to  take  the  examination  in 
writing  upon  interrogatories,  and  report  the  same  to  one  of  the  Justices  of 
this  Court,  as  soon  as  may  be.  Due  notice  of  the  time  and  place  of  the 
examination  to  be  ^ven  to  the  solicitor  of  the  plaintiffs." 

[Rice  V.  Hale,  5  Cush.  244.] 

(<L)  Ne  exeat  discharged;  inquiry  ae  to  damagee  and  payment  according  to 

undertaking. 

The  Court  doth  order,  that  the  writ  of  ne  exeat  regno  issued  against  the 
defendant  M.  pursuant  to  the  order  dated  &c,  and  the  said  order,  be  re- 
spectively discharged  with  costs,  including  the  costs  of  this  application, 
such  costs  to  be  taxed  &c,  and  paid  by  the  plaintiffs  S.  &c,  to  the  said  de- 
fendant M. ;  And  that  it  be  referred  to  ^c,  to  inquire  and  report  what 
damages  have  been  sustained  by  the  said  defendant  M.,  by  reason  of  the 
said  order  dated  &c.,  having  been  made ;  And  that  the  plaintiff  S.  &c^  pur- 
suant to  their  undertaking  contained  in  the  said  order,  within  one  month 
afVer  the  date  of  the  Master's  report  of  the  result  of  the  said  inquiry,  pay 
what  shall  be  certified  in  respect  of  such  damages  to  the  said  defendant  M. 
Liberty  to  apply.  Sickell  v.  Raphael,  (1861)  2  Seton  Dec.  (Eng.  ed.  1862) 
960. 


Section  n. 
« 
Interpleader. 

1.  Stating  ProoeedinOs. 

(a.)  Injunction  on  motion  upon  payment  into  Court. 

It  is  ordered  that  the  plaintifis  W.  and  B.  be  at  liberty  to  pay  the  sum 

of  % insured  on  the  life  of  H.,  into  the  bank,  with  the  privity  Ac,  to 

tlie  credit  of  this  cause ;  And  thereupon  it  is  ordered  that  an  injunction  be 
awarded  to  restrain  the  defendants  F.  and  M.,  his  wife,  from  proceeding  in 
tbe  action  at  law  commenced  by  them  against  the  plaintiffs,  as  in  the  bill 
mentioned ;  and  to  restrain  the  said  defendants  from  commencing  or  pre- 
venting any  action  or  actions,  suit  or  suits,  or  other  proceedings  against  the 
plaintiffs,  or  either  of  them,  to  recover  the  money  insured  by  the  policies 

in  the  bill  mentioned. Direction  for  investment  when  paid  in.   2  Seton 

(Eng.  ed.  1862)  962. 
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(h.)  Same  ;  on  undertaking  as  to  the  stthfect-maUer, 

Flalntiini  sold  resin  to  Ws,  bnt  retained  poesesnkm  at  Wo*  request;  Wi  ndis 
B.,  who  before  deliyary  became  bankrupt  Actions  were  bronght  against  pkiBti&  br  W^ 
and  by  C.  &c.,  B.'s  assignees.  Blann  was  assignee  under  trust  deed  for  the  cra^ 
of  Ws. 

And  the  plaintiffs  (by  their  counsel),  undertaking  not  to  part  witb  tk 
tons  of  resin  mentioned  in  the  plaintiffs'  bill,  until  the  farther  order  <f 


this  Courts  and  also  undertaking  to  give  a  notice  of  motion  that  the  td 

tons  of  resin  may  be  sold  and  the  proceeds  thereof  paid  into  Cob^ 

it  is  ordered  that  an  injunction  be  awarded  to  restrain  the  defendanfi  Vi 
and  C.  from  prosecuting  the  actions  at  law  commenced  by  them  respecbdy 

against  the  plaintiffs,  for  or  in  respect  of  the tons  of  resin  in  the  bfl 

mentioned,  and  also  to  restrain  the  said  defendants,  together  witb  tbe  It- 
fendant  Blann,  from  commencing  or  prosecuting  any  further  or  other  kob 

or  suit  against  the  plaintiffs,  for  or  in  respect  of  the  said •  tons  of  res: 

unt^  &c     2  Seton  Dec  (Eng.  ed.  1862)  962. 

(tf.)  Interpleader  in  favor  of  ha$ik  ;  United  States  Circuit  Omrt  cauA^ 
join  suit  in  State  (hurt ;  injunction  on  actum  in  Untd  ^ 
Court ;  unlees  adverse  parties  elect  to  interplead;  in  eats  9J9d 
election  funds  due  paid  into  Court. 

This  cause  came  on  to  be  heard  and  was  argued  by  counsel,  and  tk0^ 
upon,  upon  consideration  thereof,  it  appearing  to  the  Court  that  the  pisiav 
held  the  assets  and  funds  in  the  bill  mentioned  for  the  true  owner,  ^iit4 
having  or  claiming  any  right  or  interest  therein,  and  that  thej  are  if^ 
and  willing  to  deliver  the  same  over  to  whomsoever  may  have  right  lh«** 
and  it  appearing  to  the  Court  that  the  defendants  E.  S.  and  M.  A.  F>  ^ 
heretofore  filed  their  bill  in  the  Court  of  Chancery  in  the  State  of  &c,igs»^ 
the  plaintiffs  and  the  defendant  P.  R.  Y.,  alleging  the  full  right  and  ok  •> 
the  said  funds  and  assets  to  be  vested  in  and  to  belong  to  the  said  E>^ 
and  M.  A.  F. ;  and  it  appearing  to  the  Court  that  the  plaiotifi  vi^  ^ 
said  P.  B.  Y.  entered  their  respective  appearances  in  siud  suit  in  saidO^ 
of  Chancery,  and  that  said  suit  is  still  pending  and  undetermined ;  a"  * 
further  appearing  to  the  Court  that  after  such  suit  was  institatedtiie^ 
P.  B.  Y.  commenced  in  this  Court,  in  his  own  name,  two  sqMirate  aeo^ 
at  law  against  the  plaintiffs,  one  in  tort,  in  which  he  seeks  toreooW" 
value  of  said  funds  and  assets,  and  the  other  in  contract,  in  which  daoif^ 
are  demanded  for  the  detention  of  the  siud  assets,  and  that  the  pb0^ 
have  appeared  in  the  said  actions,  and  the  same  are  yet  pending  and  v^ 
termined  in  this  Court ;  It  is  considered  by  the  Court  that  the  plsntf  ^ 
entitled  to  relief  in  this  Court  in  equity ;  but,  inasmuch  as  the  ffit 
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tated  against  the  plaintiffs  by  the  said  E.  S.  and  M.  A.  F.,  is  prosecuted  in 
the  Court  of  Chancery,  of  the  State  of  &c^  and  the  proceedings  before  that 
tribunal  are  not  within  the  cognizance  of  this  Court,  or  subject  to  its  con- 
trol, it  is  considered  by  the  Court,  that  so  much  of  the  prayer  of  the  said 
bill  as  seeks  an  interpleader  in  the  premises,  and  prays  the  same  to  be  de- 
creed by  this  Court  against  the  above-named  defendants,  ought  not  .to  be 
granted,  and  it  is,  therefore,  ordered  that  the  same  be  denied.  It  is  further 
ordered,  that  an  injunction  issue,  according  to  tlie  prayer  of  the  bill,  against 
the  said  P.  R.  Y.,  restraining  him  from  further  prosecuting  his  said  actions 
at  law,  or  either  of  thcni,  instituted  in  this  Court  against  the  plaintiffs,  until 
the  final  decision  of  the  said  suit  pending  in  the  Court  of  Chancery  of  the 
State  of  &c.,  unless  the  said  P.  Y.  R.  and  £.  S.  and  M.  A.  F.  shall  within 
twenty  days  from  the  date  of  this  order  file  their  stipulation  in  writing  in 
this  Court,  electing  to  interplead  between  themselves  in  this  Court  in  re- 
spect to  the  subject-matter  aforesaid ;  And,  in  case  of  such  interpleader 
between  the  said  parties,  it  is  ordered  that  the  said  plaintiffs  thereupon  pay 
into  this  Court  the  funds  and  assets  aforesaid,  first  deducting  therefrom  such 
their  costs  and  expenses  as  shall  be  allowed  them  by  the  Court 


2.  Decree  ik  Interpleadeb  Suit. 

(a.)  Direction  to  interplead  ;  parent  of  costs. 

For  statement  of  case,  see  No.  1  (a)  p.  2327.  This  Court  doth  order 
that  the  parties  interplead ;  and  for  that  purpose  it  is  ordered  that  the  de- 
fendants W.  &c.,  proceed  in  the  action  of  &c,  brought  by  them  against  the 
plaintiffs  (as  in  the  bill  mentioned),  with  liberty  for  the  defendants  C.  ice^ 
the  assignees  of  B.,  to  defend  such  action.  Direction  to  tax  the  plaintiffs* 
costs  of  suit,  and  also  of  the  said  action,  and  of  the  action  brought  by  the 
defendants  C.  &c.,  against  the  plaintiffs,  so  far  as  they  have  proceeded ; 
and  to  raise  and  pay  such  costs  from  proceeds  of  sale  of  the  resin  paid 
into  Court  Adjourn  &c,  until  after  triaL  2  Seton  Dec  (£ng.  ed.  1862) 
964. 

(h.)  Action  stayed  as  to  policy  money  ;  inquiry  who  entitled. 

{By  consent.)     Plaintiff  to  be  at  liberty  to  retain  the  sum  of  $ 


for  his  costs  of  the  action  at  law  in  the  bill  mentioned,  and  of  this  caoset 
out  of  the  sum  of  $  ,  the  amount  due  upon  the  policy  in  the  bill  men- 
tiooed.    And  it  is  ordered  that  the  plaintiff  M.,  on  or  before  Ac,  pay  the 

snm  of  $ ^  being  the  residue  of  the  said  sum  of  $ y  aAer  such 

retainer,  into  the  bank  &c,  to  the  credit  of  the  cause.    Directions  to  in- 
▼eat ;  injuncUon  to  stay  the  defendant  T.  from  prosecuting  the  action  at 
law  commenced  by  her  against  the  plaintiff,  and  to  stay  her  and  the  other 
▼OL.  III.  199 
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defendants  from  commencing  or  prosecating  anj  oUier  'action  agidtisl  Uib 
plaintiff  or  the  Insurance  Cknnpanj  in  refipeet  of  anj  taaaej  <due  en  flie 
policy.  And  it  is  ordered,  that  all  further  proceedings  ifi  this  eftuse  he 
stayed  as  regards  the  plaintiff ;  and  as  between  the  defendants  that  an  in- 
quiry be  made  who  is  entitled  to  the  said  sum  of  $ .    Mstemtyvt  v, 

Thomson,  (I860)  2  Seton  Dec  (Eng.  ed.  1862)  064 

(c.)  Interpleader  declaring  the  persons  entitkd  ;  costs  to  he  taxed  as  between 
solicitor  and  client^  and  paid  out  of  fund;  balance  to  be  paid  over 
to  persons  entitled;  bill  dismissed  without  costs^  as  to  other  'defend- 
ants. 

Supreme  Judicial  Couit. 
Suffolk,  as. 

In  Equity. 

G.  6.  L^  Executor, 

V. 

l.T.etaL 

This  cause  coming  on  to  be  heard,  it  appeared  that  the  said  Israel  Thorn- 
dike,  the  elder,  by  his  last  will  directed  his  executors,  of  whom  the  com- 
plainant [plaintiff]  is  the  survivor,  to  place  the  sum  of  twenty  thousand 
dollars  in  the  office  of  the  Massachusetts  Hospital  Life  Insurance  Company, 
in  trust,  to  receive  the  income,  and  pay  it  annually  to  his  son  Andrew 
Thomdike,  during  his  life,  and  at  his  decease,  to  take  up  the  sum  and  pay 
it  to  the  heirs-at-Iaw  of  the  said  Andrew ;  that  said  deposit  was  made  and  the 
income  paid  to  the  said  Andrew  during  his  life ;  that  upon  his  decease  Israel 
Thomdike,  a  brother  of  the  said  Andrew,  brought  his  action  at  law  against 
the  said  executors,  claiming  one  sixth  part  of  said  fund  as  one  of  the  heirs- 
at-Iaw  of  the  said  Andrew ;  that,  thereupon,  the  said  complainant  [[^ntiff  ] 
filed  his  bill  and  amended  bills  in  equity  against  the  said  Israel  and  other 
persons,  who  would  be  the  heirs-at-law  of  the  said  Andrew,  if  he  had  died 
unmarried  and  without  lawful  issue ;  and  also  against  Katharina  Bajerl 
Thomdike,  claiming  to  be  the  lawful  widow  of  the  said  Andrew;  and 
against  Andreas  Thomdike  and  Anna  Loring  Thomdike,  infants,  claiming 
to  be  the  lawful  issue  and  heirs-at-law  of  the  said  Andrew,  praying  that 
the  «aid  Israel  might  be  enjoined  from  prosecuting  the  said  suit  at  law,  and 
that  the  several  parties  might  interplead  and  present  their  respective  claims 
for  the  consideration  and  determination  of  the  Court ;  and  thereupon  the 
said  parties  did  appear,  by  their  respective  counsel  and  guardians,  and 
proofs  being  taken  and  read,  and  upon  arguments  of  counsd,  it  was  eon^ 
-eiderod,  and  is  now  adjudged  and  decreed  [declared],  that  the  said  Andreas 
Thomdike  and  Anna  Loring  Thorndike  are  both  children  of  the  said  An- 
drew, begotten  upon  the  body  of  the  said  Katharina,  before  marriage ;  tfaftt 
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aftttTwarda  th«  said  Andrew  waa  duly  and  lawfully  married  to  tbe  said 
Swatharina,  lived  with  her  as  his  lawfal  wife,  and  openly  and  publicly  ac- 
knowledged the  said  Andreas  and  Anna  Loring  to  be  his  children  and 
heirs-at-law ;  that  by  reason  thereof  they  are  entitled,  under  the  will  of  the 
said  Israel  Thomdike  the  elder,  to  the  said  sum  of  money  to  be  divided 
between  them  in  equal  shares ;  and  that  the  said  Katharina  is  not  entitlejl 
t»  any  part  thereof;  and  that  the  other  defendants  are  not  entitled. 

And  it  appearing  to  the  Court,  by  the  statement  of  the  said  complainant 
[plaintiff],  that  he  holds  the  sum  of  twenty  thousand  seven  hundred  forty- 
five  dollars  and  twenty-seven  cents,  subject  to  the  order  and  direction  of  the 
Court :  It  is  further  ordered  and  decreed,  that  he  do  pay  to  the  solicitors, 
F.  C.  L^  C.  W.  luf  and  A.  D.,  their  costs  of  counsel  fees,  to  be  taxed  aa 
between  solicitor  and  client,  and  that  the  residue  thereof  be  paid  one 
half  part  to  J.  G^  guardian  of  the  said  Andreas  Thomdike,  and  <Mie  half 
part  to  W.  I.  K,  guardian  of  the  said  Anna  Loring  Thomdike ;  and  that 
the  bill  be  dismissed  as  to  the  other  defendants,  without  costs. 

By  the  order  of  P.  M.,  Esq., 

One  of  the  Justices  of  the  said  Court 

Gr«  Ca  ^^'f  (Xcrk* 
March  SO,  1863. 

[Loring  v.  Thomdike,  5  Alien,  257.] 


Ssenoif  m. 

1.  Issues. 
(c^)  Order  for  an  %$9ue} 


^  Inasmuch  as  it  does  not  satisfactorily  appear  to  the  Court,  that  any 
agreement  has  been  made  by  and  between  the  parties,  as  to  the  amount  of 
such  damages  and  compensation  [in  dispute']^  to  the  end  that  the  same  may 
be  satisfactorily  ascertained,  it  is  further  ordered,  adjudged,  and  decreed, 
that  an  issue  be  made  up  between  the  parties,  to  ascertain,  by  the  verdict 
of  a  jury  Ac.,  the  amount  of  such  damages  and  compensation.*'  Directions 
as  to  the  Court  and  term;  form  of  the  issue;  restrictions  on  plaintiff  in  the 

1  See  directioni  for  an  issue  on  the  question  of  violetton  of  copyright  in  Emenon  v. 
DftTies,  8  Story  C.  C  798.  It  is  settled  in  New  Hampshire,  thmt  a  party  to  a  bill  in 
e^lty  has  a  constilntioiial  right  to  require  a  trial  by  Jury  of  a  contested  matter  of  fact, 
if  he  asBcns  that  right  at  a  proper  stage  of  the  cause.  Hoitt  v.  Burleigh,  18  N.  Hamp. 
889.  See  ante,  Vol.  II.  p.  1090.  note,  1085  si  say.  The  proper  stage  for  thi^peems  to 
be  after  replication  and  before  taking  testimony.  Hoitt  v.  Bnrieigh,  tupra.  Bat  th^ 
Cottrt,  for  sattdent  rsasons,  may  cause  issues  to  be  fnuned  alter  the  testimony  has  been 
takes.    Hoitt  v.  Burleigh,  mqtra.    See  ante,  YoL  II.  p.  1085  d  ttq,,  and  notes. 


2882  APPENDIX. 

trial ;  admissions  to  be  made  by  defendant ;  allowances  bj  the  jorj;  'n^ 
that  all  further  directions  be  reserved  until  the  said  issue  shaU  be  tried,  aid 
the  postea  returned  to  this  Ck>urL''  Phillips  v.  Thompson,  reported  1  Job. 
Gb.  152. 

(b,)  Same. 
E ,  BB.  S.  J.  C.  In  Eqoitf. 

J.  H.,  Ex'r  V.  D.  P. 
D.  P.  r.  J.  H.,  Ex'r. 

And  now,  afler  hearing  the  parties,  it  is  ordered  that  issues  be  framed  ii 
the  above  cases  for  the  purpose  of  submitting  to  a  jury  the  following  (joes- 
tions: 

1.  What  shares  or  proportions  did  G.  H.  [the  testator]  daring  his  Eft- 
time  own  in  the  lot  or  parcel  of  land  first  set  out  and  described  in  tbe  iw 
of  said  J.  H.,  executor  ? 

2.  Did  G.  H.  [the  testator]  during  his  lifetime  own  any  share  or  put 
in  the  lot  of  land  secondly  set  out  and  described  in  the  bill  of  saidJ. H^ 
executor,  and  if  any,  what  share  or  part  did  he  so  own  ? 

A  separate  issue  is  to  be  framed  for  the  purpose  of  presenting  etcb  ^ 
the  above  questions ;  in  which  the  said  executor  is  to  aver  the  share  ff 
proportion  which  he  claims  that  his  testator  owned  in  each  of  said  ioii « 
parcels  of  land ;  and  the  said  D.  P.  is  to  traverse  said  averments ;  bat  • 
the  issue  embracing  the  inquiry  as  to  the  title  to  the  first  lot  or  pared}  dfr* 
scribed  in  the  bill  of  said  executor,  the  said  D.  P.  will  not  be  permitted  ti 
traverse  the  fact  of  title  in  said  testator  to  some  portions  of  said  kit  <f 
parcel.^ 

The  above  issues  are  to  be  framed  by  the  counsel  and  submitted  to  tw 

Court  for  approval,  on  or  before  the Tuesday  of next,  on  wm* 

day  a  further  order  will  be  passed  for  the  trial  thereof.  [Hodges  »•  F"* 
gree,  Essex  Co.,  Mass.,  Jan'y  18, 1860,  G.  T.  B.,  J.  S.  J.  C] 

(c.)  Same, 

P ,  BB.  S.  J.  C.  Itt  ^' 

J.  A.  V,  C  jj. 

And  now,  on  motion  of  the  plaintiff,  and  after  hearing  the  particsi  w 
Court  doth  think  fit  and  proper,  and  doth  order,  that  the  matters  of  fi** 
alleged  in  the  bill,  and  in  dispute  in  this  cause,  be  tried  and  detennioed  19 
a  jury  on  the  following  issue  to  be  joined,  via.  dec. 

*  See  ante,  Vol.  U.  p.  1097  and  note.  For  form  of  iasim  at  to  the  •»««*««•• 
partnenhip,  aee  Drope  v.  Miller,  1  Hempitead,  49,  50. 
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(d.) 


^An^  BOW,  upon  Biotion  ef  the  parties  and  due  esuuaination  of  tha 
pleadings,  the  Court  doth  think  fit  and  proper  [and  doth  order]  that  the 
matters  in  dispate  in  this  cause  be  tried  and  determined  by  a  jury  upon 
the  following  issues  to  be  joined,  vis."    ^Aod  it  is  further  ordered,  that  the 

said  i^ues  stand  for  trial  at  the next  to  be  held  in  the  county  of , 

on  the  &<%,  and  that  upon  the  trial  of  said  issues,  the  answer  of  the  defend- 
ant and  the  plaintiff's  bill,  and  the  depositions  now  on  file  may  be  read,  and 
that  either  party  may  offer  any  oompetent  evidence  under  the  directions  of 
the  presiding  Judge.  And  all  further  directions  are  reserved  until  after  tho 
tirial  of  said  issue.** 

(e.)  Issue  devisavit  vel  n<nu    Modem  Fornu    [^JEngKsh.'] 

And  this  Court  being  desirous  of  having  the  following  question  of  fact 
decided  by  a  jury,  that  is  to  say :  ^  Whether  the  paper  writing  dated  Ac, 
in  the  pleadings  mentioned,  purporting  to  be  the  will  of  C,  of  &C.,  is  or  is 
not  the  last  will  and  testament  of  the  said  C.  It  is  ordered  that  an  issue 
[pr  issues}"  &c. 

(/.)  IsfUfi^  OS  tfi  clause  in  vnJk 

It  is  ordered  that  the  parties  proceed  to  a  trial  at  law,  at  the next 

to  be  holden  ^.,  on  the  following  issues :  1.  Whether  H^  late  of  &c.,  de- 
ceased, did,  in  and  by  a  certain  paper  writing,  dated  &c^  purporting  to  be 
a  codicil  to  the  last  will  and  testament  of  the  said  H.,  devise  in  manner 
and  form  following,  that  is  to  say  Ac.  [sUxting  part  not  disputetf];  2. 
Whether  the  said  H.,  having  in  and  by  his  will,  dated  &a,  from  and  after 
dbc,  devised  &c^  did  by  his  said  codicil  devise  in  manner  and  form  follow- 
ing, that  is  to  say  Ac.  [slating  part  disputed"].**  Defendant  H.  to  be  plain- 
tiff at  law  &C. 

{g,)  As  to  vaHdiiy  of  bond. 

This  Court  being  desirous  of  having  the  following  questions  of  fkct  de- 
cided by  a  jury,  that  is  to  say:  1.  Whether  the  bond  and  warrant  of  at- 
torney was  obtained  from  the  plaintiff  by  means  of  any  frauduleut  (or 
unfair)  representations  by  the  obligees,  or  any  of  them ;  2.  Whether  the 
same  was  obtained  by  any  untrue  representation ;  8.  Whether  the  same 
was  obtained  by  any  fraudulent  (or  unfair)  concealment  or  suppression  by 
the  obligees,  or  either  of  them ;  4.  Whether  the  bond  &C.,  was  given  to 
aecnre  any  debt  or  liability,  other  than  the  whole  or  part  of  the  bahioce 
due  from  P.  to  the  firm  in  the  pleadings  mentioned.  Parker  v.  Morrell,  2 
Pb.  453 ;  2  Seton  Dec  (Eng.  ed.  1862)  985.  "^ Unfair"  was  objected  to 
by  the  L.  C. 

195* 
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(A.)  As  to  ionity^  and  vaUdity  of  deed;  Jrand, 

I.  Whether  M.,  in  ^cc.,  named,  at  the  time  of  the  execotioa  of  the  indei- 
tores  dated  &c.,  in  &c.y  mentioned,  was  of  sound  mind,  anderstaodzng,  ud 
capacity  to  execute  the  said  deeds ;  2.  Whether  the  said  deeds  wen  «b> 
tained  from  the  said  M.  bj  fraud  or  impositioai^ 

■ 

(t.)  hsue  as  to  damages. 

For  issue  in  injunction  suit,  ^  Whether  the  plaintiffs,  to  the  damsge  or 
inJQiy  of  the  defendant,  prevented  the  defendant  from  completing  his  eoi- 
tract"  Plaintifik  to  admit  that  thej  did  so  prevent,  and  emplojr  their  on 
workmen  to  complete.    2  Seton  Dec.  (£ng.  ed.  1862)  987. 

(y.)  Issues  as  to  right  of  •ay. 

For  issues :  "1.  As  to  right  of  way  through  a  place  called '  Geoi^  jari'; 
2.  If  there  be  any  such  right,  whether  it  extends  over  the  whole ;  3.  V 
not,  what  is  the  extent,  length,  breadth,  and  direction  of  it ;  4.  Whether 
any  such  right  has  been  obstructed  or  disturbed  by  the  defendants,  or  aij 
of  them,  and  if  so,  in  what  manner  and  to  what  extent ;  5.  Whether  tben 
is  any  public  right  (other  than  a  right  of  way)  over  the  whole ;  6.  Wheibff 
ftuch  right,  if  any,  has  been  obstructed  or  disturbed  by  the  defendants  iu.* 
Direction  for  special  circumstances  to.be  indorsed  on  the  postea.  2  SeKa 
Dec.  (Bog.  ed.  1862)  988. 

{L)  Directions  after  issues  awarded.     (N.  Bioanp.) 

*^  The  plaintiff  ip  this  case  having,  on  motion,  obtained  an  tvird  d 
issues  to  be  tried  by  the  jury,  which  are  already  framed  and  settled,  and 
filed  in  the  cause,  it  is  ordered,  that  said  issues  be  sent  to  the  trial  ten  d 
this  Court,  in  this  county,  for  trial  by  the  jury,  the  verdict  thereon  to  be 
certified  to  the  law  term  of  this  Court  And  it  is  further  ordered,  thit  ^ 
plaintiff  here  shall  be  regarded  as  the  plaintiff  in  the  trial  of  these  hsatx 
and  that  the  parties  upon  the  trial  may  read  the  bill  and  answers,  and  mj 
evidence  legally  taken  to  be  used  on  the  hearing  in  Chancery,  unless  ii 
cases  where  the  attendance  of  any  of  the  witnesses  is  actually  procBRd; 
and  also  may  offer  such  other  and  further  evidence,  including  the  tesdasBf 
of  the  parties,  as  in  law  would  be  competent  on  the  trial  of  sach  isanei' 
[Clark  V.  Congregational  Society,  44  N.  Hamp.  382,  383.] 

1  For  firm  of  order  for  itsne  to  try  a  qnestion  of  Innacy,  fen  ICatter  of  Wodfll  ^ 
John.  Ch.  603. 


J 
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(L)  Form  of  verdict  indoned  on  record,    [^English  Form."] 

Afterwards  on  the and days  of  Jan.,  1860,  and  on  this  day 

(before  &c),  came  the  parties  within  named,  by  their  solicitors  and  a  jury 
of  the  county  of  Middlesex  being  summoned  also  came,  who  being  sworn 
to  try  the  question  between  the  parties  upon  their  oath  say :  ^  That  the  de- 
fendant B.  did  make  or  enter  into,  or  give  authority  to  make  or  enter  into, 
the  alleged  agreement  in  the  pleadings  mentioned,  dated  &c."  Morrison  v, 
Barrow,  (1860)  2  Seton  Dec  (Eng.  ed.  1862)  971. 

(m.)  Another  Form.     (Mast.) 

*'  The  jury  find  that  the  said  O.  M.  F.  did  sign,  execute,  and  deliyer  the 
agreement  of  compromise  of  which  a  copy  is  annexed  to  the  plaintiff's  bill 
marked  (B.).  And  the  jury  further  find  that  the  signature  of  the  said  O. 
M.  F.  to  the  aforesaid  agreement  of  compromise  was  not  procured,  brought 
about  and  effected  by  fraud,  imposition,  and  false  representations  on  the 
part  of  the  said  F.  L.  and  wife,  and  their  agents."  ^  [Leach  and  wife  v. 
Fobes,  Plymouth  Co.,  Mass.,  1858.] 


2.  Obdeb  for  New  Trial. 

(a.)  Modem  Form* 

It  is  ordered  that  the  parties  proceed  to  a  new  trial  of  the  issue  directed 

in  this  cause  by  the  order  dated  &c,  at  the  next &c.,  to  be  holden  Ac., 

in  the  manner  directed  by  the  said  order.     Short  r.  Macaulay,  (1857)  2 
Seton  Dec  (Eng.  ed.  1862)  990. 


3.  Order  on  Equitt  RBSSRysD  after  Trial  of  Issue. 

This  cause  coming  on  (the  —  day  of ,  and)  this  day  to  be  heard 

and  debated  before  this  Ck>urt  &c,  in  the  presence  of  counsel  learned  for 

^bc,  upon  the  equity  reserved  by  the  order  dated  &:c.,  the  parties  having, 

pursuant  to  the  said  order,  proceeded  to  trial  of  the  issue  [or  several  issues 

or  question  or  questions  of  fact]  thereby  directed,  before  the  Court  of  &c^ 

at  the  sittings  dbc.,  where  the  jury  found  &c  [state  from  t/ie  posted]j  upon 

opening  and  debate  of  the  matter,  and  hearing  the  said  order  iftid  the  postea 

[enter  any  other  evidence^  read,  and  what  was  alleged  &c    This  Court  ^cc, 

doth  &c 

1  This  Twdict  was  signed  by  each  of  the  jary. 
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4  Vakioui  Ordsb3  oh  thk  Eqtjitt  Bbsestxd. 

(a.)  AfUr  iuue  a$  t9  vntt  in  admimifiration  wU;  eodL 

Directions  to  establish  will,  administer  estate,  and  tax  costs  of  hA  0 
aD  parties  as  between  solicitor  and  client  ''And  in  like  manner  to  ta 
the  several  parties  to  the  issues  directed  bj  the  decree  made  id  tkk 
cause,  their  costs  of  such  issues,  and  incident  thereto."  Plaintifi  to  Tda 
and  paj  costs  out  of  personal  estate,  and  be  allowed  them  In  aoefloat 
Usual  directions. 

■ 

(&)  After  tsnte  a$  t»  dauge  in  wUL 

This  Court  doth  declare,  that  it  appears,  by  the  finding  of  the  ^arj^M 
die  part  of  the  eodidl  of  the  testator  H.,  wherebj  he  expresMd  UibmV  • 
ft^ws  Ac,  does  not  constitute  the  will  of  the  testator;  And  that  the  pal 
of  the  codicil  of  the  testator,  wherebj  he  expressed  himself  as  foUovi  As* 
doth  constitute  the  will  of  the  testator ;  and  that  one  part  of  the  end  «£* 
dl  coDstitutiDg,  and  another  paii  thereof  not  constituting,  the  will  d  Ai 
testator,  this  Court  cannot  order  the  same  to  be  giren  up ;  bat  it  bein^flv* 
sonant  to  equitj  that  the  parties  should  stand  in  such  a  situation  as  if  it 
said  codicil  could  be  delivered  up,  the  Court  doth  declare,  that  so  modi  d 
the  said  codicil  as  does  not  constitute  the  will  of  the  testator  is  void,iii 
that  the  devise  to  the  heirs  of  the  bodj  of  the  testator,  contained  io  hia  fli' 
codicil,  ought  not  to  take  effect ;  And  doth  decree  the  same  aooordin^t 
And  it  is  ordered  that  the  defendant  S.  H.  be  restrained  frcMU  setting  ^ 
any  title  at  law  to  the  several  estates  so  devised  to  the  heirs  of  die  bodj 
af  the  testator,  contained  in  the  said  codicil,  and  in  question  in  tktt 
eawes.    2  Seton  Dec  (£ng.  ed.  1862)  993,  994. 


Sectiok  IV. 

Reoetvers. 

1.  Afpozntmbht  op  Receitbhs. 

(#.)  Order  for  r$orivfr  of  real  and  penonal  eeUUe* 

Let  a  proper  person  be  appointed  to  receive  [or  let  A.,  of  &c^  op*  ^ 
giving  securilj,  be  appointed  to  receive]  the  rents  and  profits  of  the  R^ 
[freehold  and  (or)  leasehold]  estates.  [^  <o,  and  to  collect  and  get  io  tkf 
outstanding  personal  estate]  of  B.,  the  testator  [or  intestate],  in  tbe  b^ 
[or  pleadings]  named  [or  the  rents  and  profits  of  the  real  dbCi,  estitci  off* 
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prised  in  the  indenture  dated  &g^  in  the  bill  &a,  mentioned] ;  And  the  ten- 
ants of  the  said  real  [freehold  and  (or)  leasehold]  estates  are  to  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  such  receiver ;  (And  let  the 
defendants  C.  and  D.,  the  executors  of  the  will  of  the  testator  [or  adminis- 
trators of  the  effects  of  the  intestate],  deliver  over  to  such  receiver,  all 
securities  in  their  hands  for  such  outstanding  personal  estate,  together  with 
all  books  and  papers  relating  thereto)  ;  And  let  such  receiver  from  time  to 
time  pass  his  accounts,  and  paj  the  balances  which  shall  be  certified  to  be 
due  from  him  into  &&,  to  the  credit  of  this  cause ;  And  let  such  balances, 
when  so  paid  in,  be  laid  out  &c.     2  Seton  Dec  (Eng.  ed.  1862)  1002. 

(h,)  Receiver  to  give  sheriff  gtcUemerU  of  property  he  claims. 

Let  P.,  the  receiver  appointed  in  this  cause,  within  (seven)  days  afler 
notice  hereof,  deliver  to  the  sheriff  of  S.  a  statement  in  writing,  specifying 
what  part  of  the  goods  and  chattels  now  in  the  possession  of  the  said 
sheriff  the  said  receiver  claims,  as  the  property  of  K.,  the  ^tator  in  dec, 
named ;  And  let  the  sheriff  withdraw  from  the  possession  of  such  parts  of 
aaid  goods  and  chattels  as  the  receiver  shall  so  specify.  (1856)  2  Seton 
Dec  (Eng.  ed.  1862)  1002. 

(c.)  Separate  accounts  of  rents  and  personalty ;  investment. 

And  let  such  receiver  keep  separate  accounts  of  the  said  rents  and 
profits,  and  of  the  said  personal  estate,  and  from  time  to  time  pass  his  ac- 
counts, and  pay  the  respective  balances  which  shall  be  certified  to  be  due 
from  him  into  the  &c,  to  separate  accounts  to  be  entitled  &c. ;  And  let 
such  balances  when  &c,  be  laid  out  &c  2  Seton  Dec  (Eng.  ed.  1862) 
1002. 

(d)  Receiver  continued  at  the  hearing. 

Let  the  receiver  appointed  in  this  cause  pursuant  to  [wr  by]  the  order 
dated  d&c,  be  continued ;  And  let  him  (keep  down  the  interest  on  the  mort- 
gages therein  mentioned  and)  pass  his  accounts  and  pay  his  balances  as 
thereby  directed.     (1848)  2  Seton  Dec  (Eng.  ed.  1862)  1003* 


2.  Manaosmeitt  of  Estatks. 

Receiver  to  repair  buildings. 

Let  the  works  and  repairs  on  the  farm  in  the  occupation  of  &c,  at  Ac, 
mentioned  in  the  afiftdavit  of  d&c,  be  done  and  executed  by  &c,  according 
to  the  specifications  and  estimates  contained  in  the  exhibits  E.  and  L.  in 
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Ihe  nid  affidavit  refarred  to ;  And  let  the  said  works  and  repain  be  km 
and  ezeented  under  the  direetion  and  superintendence  of  the  defeDdntT^ 
Ite  receiver  of  the  rents  and  profits  of  the  trust  estates  in  questioD  in  tboi 
causes ;  And  let,  upon  the  said  works  and  repairs  being  certified  to  hm 
been  properly  executed,  according  to  the  said  sevenil  specififistisos  mi 
estimates,  the  said  receiver  be  at  liberty  to  pay  to  the  said  iie^  the  m  cf 
%    '     i  and  be  allowed  the  same  on  passing  his  accounts ;  And  let  tinber 

of  the  value  of  $ be  taken  off  the  said  trust  estates  for  the  aid  n> 

pairs  and  works.  Thellusson  v.  Woodford,  (1855)  2  Seton  Dee.  (Si^  ci 
1862)  1014 


8.  AOCOUNT  AND  PaTMENT. 

(ck)   Ondsr  Jtfr  receiver  to  bring  in  aceomiL 

^Let  C,  the  receiver  appointed  in  these  causes,  on  or  before  the — 

day  of [8r  within days  after  service  of  this  order],  leave  in  ^ 

Chambers  of  the  Judge  his  (5th)  account  as  such  receiver,  paisnsBttotht 

order  dated  &c^  and  on  or  before  the day  of ^  lct?c  in  «* 

Chambers  his  (6th)  account  as  such  receiver.''    Beceiver  to  pay  ooM  * 
applicationu    Cave  v.  Ckve,  (1860)  2  Seton  Dec  (Eng.  ed.  1862)  1018. 

(i.)  Putting  recognizance  in  tuiL 

Let  the  plaintiff  [and  the  defendant  C,  the  trustees  of  &«  vill  rf  ^ 
P^  the  testator  in  &c. J,  be  at  liber^  to  put  in  suit  the  recognismee  «- 
tared  into  by  B.,  the  late  receiver  in  these  causes,  together  with  D.  tn^  ^ 
his  sureties^  dated  &c.     2  Seton  Dec  (Eng.  ed.  1862)  1019. 


4.  DiaoHAKOB  OF  Reckiter. 

JJ%9dmBrge  wMt  pognftnjL 

Let  A.,  the  receiver  of  &C.,  appointed  by  the  order  dated  &c,  ^  ^ 
charged ;  And  let  him  pass  his  final  account,  and  pay  the  balsBee  vw* 
shall  be  certified  to  be  due  from  him  into  the  &«.,  to  the  credit  of  Ac  r 
to  (the  pkintiff)  B.,  or  dbc];  And,  thereupon,  let  the  reoognixanoe,  dite^ 
&C.,  entered  into  by  the  said  A^  together  with  C  &  D.,  his  sor^^ 
vacated. 
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5.  Receiteb  and  Manaoeb  of  Tbstatoe^s  Busnncas. 

^  Let  a  proper  person  be  appointed  to  collect,  get  in,  and  recei^TQ  the 
debts  now  due  and  outstanding,  belonging  to  the  trade  or  business  in  the 
pleadings  mentioned,  carried  on  by  the  testator,  and  since  by  the  defend- 
ants M.  &  C,  and  by  the  defendant  M.,  and  out  of  the  first  moneys  to  be 
received  to  pay  the  debts  due  from  the  said  trade  or  business,  and  to  man- 
age the  same,  until  the  sale  thereof." ^And  let  the  plaintiffs  and 

defendants  deliver  over  to  such  person  all  the  stock  in  trade,  goods,  effects, 

books,  and  accounts  belonging  to  the  said  business." Directions  to  pais 

accounts  and  pay  in  balances.    2  Seton  Dec.  (Eng.  ed.  1862)  1024. 


6.  Receiyeb  to  pat  off  or  sexp  down  Chaboeb. 

Annuities. 

Let  the  receiver  app<^ted  dbc,  out  of  the  rents  and  profits  of  the  real 
estates  of  H.,  the  testatw  in  dbc,  pay  to  the  annuitants  in  his  will  named 
the  arrears  now  due  (to  them  in  respect)  of  their  several  annuities,  as  tha 
•aame  shall  from  time  to  time  become  due,  at  the  times  and  in  the  manner 
in  the  said  will  mentioned ;  such  payments  to  be  allowed  in  his  acoouails. 
Hopkins  v.  Walker,  (1858)  2  Seton  Dec  (Eng.  ed.  1862)  1026. 


7.  Receiteb  of  Partnership  Business  and  Pbekises. 

(a.)  Receiver  and  manager  of  partnerMkip  huiinett, 

*  Let  a  proper  person  or  persons  be  appointed,  either  jointly  or  aepa- 
imlely,  to  collect,  get  in,  and  receive  the  debts  now  due  and  outstanding,  and 
«ther  assets,  property,  or  effects,  belonging  to  the  said  partnership  business 
•f  Ac,  at  &c.,  and  out  of  the  first  moneys  to  be  received  to  pay  the  debts 
due  from  the  said  business,  and  to  manage  the  same,  so  far  as  rehites  to 

aa^r  <ooQtract  subsisting  on  the day  of ^  and  either  of  the  parties 

is  to  be  at  liberty  to  propose  himself  as  such  receiver  and  manager  to  act 
without  salary ;  And  let  the  plaintiff  and  defendant  deliver  over  to  the  peiv 
oen  or  persons  so  to  be  appointed  all  the  stock  in  trade  and  effects  of  the 
aaid  partnership,  and  also  all  securities  in  their,  or  either  of  their,  handi^ 
§oir  such  outstanding  partnership  estate,  together  with  all  books  and  papers 

<«lating  thereto." Directions  that  all  the  partnership  property  and 

effects,  other  than  stock  in  trade,  and  the  good-will  of  the  partnerships  be 
aoU,  either  as  a  going  concern,  or  otherwise  as  the  court  shall  direct^  and 
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either  of  the  parties,  not  having  the  condact  of  such  sale,  to  be  at  Ubertjto 
bid ;  Liberty  to  apply  in  chambers  as  to  the  payment  of  any  lialNlitks  d 
the  partnership  prior  to  the  appointment  of  such  receiver  and  manager,  v 
receivers  and  managers;  Usual  directions  to  pass  accounts, and  fxj^ 
ances  into  &c.,  to  be  laid  out  Pilling  v.  Pilling,  (1861)  2  Seton  Dee. 
(Eng.  ed.  1862)  1031. 

(&•)   ITie  like,  pending  petition  to  annul  proceedingt  under  one  peti6m  n 
Insolvency,  and  to  obtain  an  order  to  ieme  a  warrant  on  anotktr. 

•  lii    •        ,  SS.  D.  tl.  \j» 

G.  T.  L.  et  aL  Pet 

6.  F.  C.  et  aL  Besp. 

And  now  on  this day  of ,  after  hearing  the  partis  by  dw 

rospecdve  counsel,  it  is  ordered,  adjudged,  and  decreed  that  A.  H.,  £sqm 
of  S.,  in  the  county  of  £.,  be,  and  he  hereby  is,  appointed  Receiver  it  ^ 
estates,  property,  moneys,  debts  and  effects,  real  and  personal,  of  the  fin 
of  W.  &  L.,  and  of  the  estates,  property,  money,  debts  and  effects,  td 
and  personal,  of  the  firm  of  B.  P.  W.  &  Co.,  and  of  the  estates,  propo?, 
moneys,  debts  and  effects,  real  and  personal,  of  B.  P.  W«,  and  of  the 
estates,  property,  moneys,  debts  and  effects,  real  and  personal,  of  said  & 
T.  L.,  to  take  charge  of  all  and  singular  thereof^  and  collect  all  oatstaadiig 
debts  due,  owing,  or  payable  to  either  of  said  firms,  or  to  said  B.  P.  W^* 
to  said  G.  T.  L.,  with  full  power  to  compound  for  any  of  said  debts,  tikiag 
less  for  the  whole,  whenever  said  Receiver  shall  think  it  best  for  the  iaiB^ 
est  of  all  concerned  so  to  do,  and  upon  such  terms  as  said  Receiver  ^ 
judge  expedient,  all  such  compromises  to  be  sanctioned  by  this  court  bdbn 
the  same  are  carried  into  effect  with  power  to  prosecute  and  defend  ia  titf 
name  of  either  of  said  firms,  or  of  said  B.  P.  W.,  or  of  siud  G.  T.  Li  ^* 
his  own  name  as  Receiver,  all  such  suits  as  he  shall  deem  expedient;  ab 
to  sell  and  dispose  of  for  cash  or  on  credit,  at  public  auction  or  at  pn*** 
sale,  all  or  any  of  the  estates,  debts,  and  effects  aforesaid  except  moBCTS,! 
and  whenever  and  upon  such  terms  as  said  Receiver  shall  think  fot  ^ 
interest  of  all  concerned ;  also  with  full  power  to  submit  to  arbitratioo  laf 
dispute  or  controversy  in  regard  to  any  debt  due  or  claimed  to  be  doe  ii 
said  firms  or  either  of  them,  or  to  said  B.  P.  W^  or  G.  T.  L. ;  al»  «* 
full  power  to  redeem  from  any  mortgage,  pledge,  lien  or  claim  thertt*  a^ 
of  the  estates,  property,  debts  or  effects  aforesaid,  and  to  use  for  that  F** 
pose  any  funds  in  his  hands  that  may  belong  to  the  firm  or  separate  esttf 
as  the  case  may  be,  that  such  encumbered  property  may  belong  to. 

And  said  Receiver  has  liberty  to  employ  all  such  servants  and  tff^ 


i 
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under  him,  whether  members  of  said  firm  or  otherwise,  as  he  shall  deem 
usefal  and  expedient  in  the  getting  in,  sale,  collec(;ion,  manufacture,  or  dis- 
posal of  said  property,  estate,  debts,  and  effects,  and  to  pay  them  a  proper 
and  reasonable  compensation  for  their  services  out  of  the  proceeds  thereof. 
And  said  Receiver  is  also  empowered,  if  he  shall  think  it  expedient  so  to 
do,  to  finish  and  complete  the  manufacture  of  any  part  or  portion  of  the 
property  aforesaid  that  may  be  partially  manufactured  or  in  process  of 
manufacture,  and  to  defray  the  cost  and  expenses  thereof  out  of  the  pro- 
ceeds of  the  property,  estate,  debts  and  effects  of  the  firm  or  individual  to 
whom  such  partially  manufactured  property  or  property  in  process  of  manu- 
facture belongs. 

And  the  said  B.  P.  W.  and  G.  T.  L.  and  W.  R.  W.  and  P.  E.  D.,  the 
Messenger,  are  hereby  required  and  ordered  to  deliver  to  said  Receiver,  all 
and  singular,  the  stock,  merchandise,  moneys,  property,  debts,  and  effects  of 
said  firms,  or  either  of  them,  or  of  said  W.  B.  P.  or  of  said  G.  T.  Lb,  in 
the  hands,  possession,  or  control  of  them,  or  either  of  them,  with  all  the 
books,  deeds,  writings,  documents,  vouchers,  and  papers  relating  there- 
to, or  relating  to  any  part  or  portion  thereof;  and  each  of  them,  the  said 
B.  P.  W.,  G.  T.  L.,  W.  R.  W.,  and  D.,  are  restrained  and  enjoined  from 
collecting  any  of  the  debts  aforesaid,  and  from  using,  spending,  injuring, 
conveying  away,  transferring,  selling,  or  in  any  manner  disposing  of  or  in- 
cumbering any  of  the  estates,  property,  debts,  effects,  books,  deeds,  writings, 
documents,  vouchers,  or  papers  aforesaid,  except  to  deliver  them  into  the 
hands  of  said  Receiver.  And  said  W.  B.  P.  and  6.  T.  L.  and  W.  R.  W., 
and  each  of  them,  are  hereby  required  to  make,  execute,  acknowledge,  and 
deliver  to  said  Receiver  any  and  all  conveyances,  instruments,  and  transfers 
in  writing,  if  any,  which  said  Receiver  shall  reasonably  be  advised  to  be ' 
necessary  or  proper  to  more  effectually  vest  in  him  any  part  of  the  estates, 
property,  debts,  and  effects  aforesaid.  And  said  Receiver  shall  be  entitled 
to  retain  out  of  the  proceeds  of  said  estates,  property,  debts,  and  effects 
aforesaid  a  reasonable  compensation,  to  be  determined  by  the  Court  for  his 
services  and  expenses. 

And  said  Receiver  is  required  to  hold  all  the  estates,  property,  debts,  and 
efifects  aforesaid,  or  the  proceeds  thereof,  except  such  as  shall  have  been 
disposed  of  pursuant  to  this  decree,  also  all  the  books,  writings,  documents, 
Youchen,  and  papers  aforesaid,  subject  to  the  order  and  direction  of  the 
Coart.  And  said  Receiver  is  required  to  file  in  the  office  of  said  clerk, 
within  three  months  from  the  date  of  this  decree,  under  oath,  a  true  account 
c€  all  his  receipts  and  disbursements  as  such  Receiver. 

And  either  of  the  parties  or  said  Receiver  may  apply  from  time  to  time 
to  the  Court  for  further  direction  as  occasion  may  require.  It  b  also  or- 
dered that  a  writ  of  injunction  issue  against  said  B.  P.  W.,  G.  T.  L.,  W. 
£.  W.,  and  D.,  conformably  to  this  decree,  and  that  said  W.  R.  W.  be  by 
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said  injunction  also  restrained  and  enjoined  from  using,  spending  injiiriii^ 
conveying  awaj,  transferpng,  selling,  or  in  any  manner  dlspoeing  of  or  » 
cumbering  any  part  of  his  separate  estate,  property,  debts,  or  effects,  reil  or 
personal,  or  any  of  the  books,  deeds,  writings,  documents,  Toudten^ar 
papers  relating  thereto,  until  the  further  order  of  this  Court,  and  eiceptas 
hereafter  directed  or  allowed  by  this  Court 

(c.)   Order  of  court  on  request  hy  receiver  for  cnUhority  to  eompnmm 

notes  and  accounts^ 

At  Chambers  in  B.,  June  17, 1862. 

On  the  foregoing  petition  it  is  ordered,  that  free  authority  be  giTen  to  the 
Beceiver  in  the  above-entitled  case  to  compromise  and  compound,  sod  tike 
part  in  payment,  of  all  such  notes,  debts,  and  demands,  due  to  tbe  ptitK^ 
whose  estate  and  property  are  now  in  his  hands  as  Receiver,  on  such  tenoi 
and  conditions  as  he  may  think  expedient ;  the  said  Receiver  keeping  n 
account  of  the  notes,  debts,  and  demands,  which  may  be  compromised  and 
compounded  by  him  under  this  order,  and  making  report  there(^  to  this 
Court.  \ 

It  is  also  ordered,  that  said  Receiver  pay  to  the  messenger,  af^wintei 

under  the  insolvent  proceedings,  such  sum  as  may  be  due  to  him,  for  lo^ 

vices  and  expenses ;  the  same  to  be  paid  out  of  any  funds  in  his  ban^ 

belonging  to  said  estate. 

G.  T.  R, 

Oh.  Jus.  Sup.  I  C^ 

(d,)  Acceptance  and  ofpfrwcil  ofrecsiver^9  oeccwiit 

E y  SB.  I 

S.  J.  C.      j 

G.  T.  L.  &  als.,  Pet 

V. 

G.  F.  C.  &  als.,  Resp. 

On  the  account  rendered  in  the  above  cause  by  A.  EL,  Elsqairs,  tbs  ^ 
ceiver  appointed  therein,  it  is  ordered,  adjudged,  and  decreed  by  tiie  OBflt» 
that  said  account  be,  and  the  same  is,  hereby  accepted  and  i^iprofedv*" 
that  said  A.  H.  be  allowed  for  his  services  as  such  Receiver  tfae  si*  ^ 

S out  of  the  moneys  in  his  hands  as  such  receiver,  and  tliat  all  tk» 

goods,  wares,  merchandise,  choses  in  action,  property,  estates,  eftcte,*^ 
eys,  deeds,  documents,  vouchers,  writings,  papers,  and  books  of  aeeonnt  • 
his  hands  or  possession,  or  under  his  control,  as  such  Beceiver,  after  tki^ 
tention  by  him  out  of  said  moneys  of  the  sum  so  allowed  him  be  ^uSaaom 
and  passed  over  by  him  into  the  hands  and  posseasioii  of  audi  pers*  ' 
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persons  as  shall  be  appointed  assignees  in  insolvency  of  the  joint  and 

separate  estates  of  B.  P.  W^  G.  T.  L.,  and  W.  B.  W.,  copartners  under 

the  firm  of  W.  &  L.,  and  said  Receiver  is  herebj  ordered  and  directed  to 

deliver  and  pass  over  the  same  accordinglj,  and  make  retom  thereof  to 

this  Goart  within  ninety  days  from  the  date  hereof.     [Lancaster  r.  Choate, 

Essex  Co.  Mass.,  1863.] 

By  the  Courts 


Attest^  A.  H. 


D.  S. 

V, 

The  Colombia  Ins.  Co. 

and 

H.  E. 


S.  J.  C. 

S ,  88. 

March  T.,  1857. 
In  Equity. 


(«.)  Order  for  the  appointmeni  of  receivery  in  a  suit  by  a  creditor  against 
a  foreign  insurance  company  and  their  agent  in  Massachusetts  having 
in  his  hands  property  which  could  not  he  come  at  to  he  attached^  under 
the  statute  of  Massachusetts. 

Whereas  it  has  been  made  to  appear  to  this  Court  by  the  report  of  6. 
S.  H.,  to  whom  this  cause  was  referred  as  Master,  that  there  are  now  in  the 
hands  and  possession  of  U.  E.  one  of  said  respondent's  promissory  notes 

to  the  amount  of  $ ^  accounts  to  the  amount  of  $ ,  and  money  to 

the  amount  of  $ ,  belonging  to  the  said  Columbia  Insurance  Company, 

over  and  above  all  claims  or  liens  which  the  said  H.  E.  has  against  said 
Company  or  their  property  in  his  hands.  And  whereas  it  has  been  made 
to  appear  that  it  is  necessary  that  some  fit  and  proper  person  should  be  ap- 
pointed to  receive  and  hold  said  promissory  notes,  accounts,  and  money, 
until  the  further  order  of  this  Court,  with  authority  also  to  collect  and 
compromise  said  notes  and  accounts,  according  to  his  best  judgment  and 
discretion ; 

It  is  ordered  that  E.  M.  be,  and  hereby  is,  appointed  a  receiver,  to  re- 
ceive and  hold  sud  promissory  notes,  accounts,  and  money ;  and  the  said 
£.  M.  is  hereby  authorised  to  collect  said  notes  and  accounts,  and  to  receive 
leas  than  the  full  amounts  due  thereon  whenever  the  full  amounts  in  his 
best  judgment  are  not  collectable,  subject  in  all  cases  to  the  approval  of 
the  Court ;  and  to  surrender  up  said  notes,  and  to  give  receipts  for  the 
payment  of  said  accounts  upon  the  payment  thereof,  in  whole  or  in  part  as 
aforesaid. 

And  the  said  £.  M.  is  to  retain  said  funds,  promissory  notes,  and  ac- 
counts, or  the  proceeds  thereof,  and  to  account  for  and  pay  over  the  same 
MM  this  Court  shall  hereafter  order  and  direct. 
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And  the  said  H.  E.  is  hereby  ordered  and  directed  forthwitli  to  deHver 

and  paj  to  said  E.  M.,  receiver  as  aforesaid,  the  promissory  notes,  acooaolfl) 

and  funds  aforesaid,  and  all  books  and  papers  in  his  possessioa  or  under  hb 

control  relating  thereto. 

By  order  of  6.  T.  B.,  Esq^  one  of  tiie 

Justices  of  said  S.  J.  C. 

(Signed)  G.  C.  W^  Oert 

Oct  24, 1857. 


D.  S. 

V. 

The  Columbia  Ins.  Co. 
and 


Sup.  J.  Court, 
March  T.,  1857. 

In  Equity. 


{/.)  Decree  discharging  said  H,  JE,,  in  the  above  case^  upon  hit  pc^ng  At 

amount  reported  in  his  hands  to  the  receiver. 

Whereas  this  cause  was  referred  on  the  27th  day  of  April,  A.  D.  1857, 
to  G.  S.  H.,  Esq.,  as  Master,  to  ascertain  and  report  what  amount  of  fuods^ 
promissory  notes,  or  other  choses  in  action  belonging  to  said  Columtua  Ii> 
surance  Company  were  in  the  hands  of  H.  E.,  the  other  respondent,  aai 
what  liens,  if  any,  the  said  H.  E.  had  upon  the  same,  as  will  more  fuflr 
appear  by  a  reference  to  said  order ;  and  whereas  said  G.  S.  H.,  in  p«^ 
suance  of  said  order,  has  now  made  his  report  to  this  Court,  wherein  ami 
whereby  it  appears  that  there  are  now  in  the  hands  of  said  H.  E.  pron- 
fssory  notes  belonging  to  said  Columbia  Insurance  Company  to  the  amoosi 

of  $ ,  accounts  to  the  amount  of  $ ,  and  cash  to  the  amoani  «f 

$ ,  and  that  the  said  H.  E.  has  a  lien  thereon  for  the  foUowa^ 

claims,  namely :  [stating  iheni]. 

Making  in  all  the  sum  of  $ . 

Now  it  is  hereby  ordered  and  decreed,  that  the  said  H.  E.  deliver  to  R 
M.,  Esq.,  who  has  been  appointed  Receiver  in  this  case,  the  said  pituni: 
notes  and  accounts,  and  all  books,  papers,  and  vouchers  relating  to  the 

and  also  that  the  said  H.  E.  pay  to  said  Receiver  the  sum  of  $ ^ 

the  balance  of  cash  in  his  hands,  afler  deducting  the  amount  of  his 
and  liens  as  aforesaid ;  and  also,  if  the  said  H.  E.  is  not  held  to  pay  the 
two  said  notes  of  $  120  and  $  90,  as  aforesaid,  then  that  said  H.  £.  p«y  to 
said  Receiver  the  additional  sum  of  two  hundred  and  ten  dollars  (S  210). 

And  after  compliance  by  the  said  H.  E.  with  each  and  every  one  of  the 
terms  of  this  order,  it  is  ordered  and  decreed  that  the  said  H.  £.  be  fbrerer 
discharged  from  all  liability  to  account  to  the  plaintiff,  or  to  said  C^ 
lumbia  Insurance  Company,  or  to  any  other  person  or  corporation,  for 


% 
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fands,  promissory  notes,  or  accoants  as  aforesaid ;  and  that  as  against  the 

sud  H.  E.  this  bill  be  dismissed. 

By  order  of  G.  T.  B.,  Esq., 

One  of  the  Justices,  &c., 

G.  a  W.,  aerk. 
Oct  24, 1857, 

(g.)   Order  of  rtferenet  to  a  matter  to  report  the  amount  to  he  allowed  (u 
compensation  to  receiver^  and  the  balance  remaining  in  his  hands. 

It  is  ordered  that  this  cause  be  referred  to  G.  S.  H.,  Esq.,  as  Master,  to 
examine  the  Report  of  E.  M.,  Esq.,  Receiver,  and  to  report  what  sum 
shall  be  allowed  the  Receiver  for  his  services  in  said  case,  and  what  bal- 
ance remains  in  his  hands,  subject  to  the  further  order  of  this  Court  in 
favor  of  the  creditors  of  said  Columbia  Insurance  Company.  And  the 
said  Master  is  ordered  to  give  D.  S.,  the  plaintiff,  as  well  as  said  Receiver, 
notice  of  the  time  and  place  of  the  hearing  before  him. 

By  order  of  C.  A.  D.,  Esq., 

One  of  the  Justices,  Sec 

G.  C.  W.,  Oerk. 
Jan.  23, 1861. 

(A.)   Order  on  Receiver  to  pay  out  of  funds  in  his  hands  the  taxable  costs  of 
suit  J  and  the  balance  to  the  plaintiff  on  account  of  his  claim. 

This  cause  having  been  referred  to  G.  S.  H.,  Esq.,  as  Master,  to  ex- 
amine the  accounts  of  £.  M.,  Esq.,  the  Receiver,  and  to  report  what  bal- 
ance remains  in  his  hands  subject  to  the  final  decree  of  the  Court,  and 
it  now  appearing  from  said  report  that  there  is  in  the  hands  of  said  Re- 
ceiver the  sum  of  $ — ^,  subject  to  the  order  of  this  Court,  and  also 
that  there  are  two  outstanding  claims  in  favor  of  said  Receiver  and  uncol- 
lected, one  of  which  is  against  one  T.  H.  H.,  and  the  other  against  one  J. 
H.  P. ;  it  is  hereby  ordered  and  decreed,  that  the  Receiver  pay  from  the 
liinds  in  his  hands  the  taxable  costs  of  this  case,  taxed  by  the  Court  at  one 
hundred  and  thirty-three  dollars  and  -f^^  ($  138.46),  and  that  the  balance 

remaining  thereafter,  namely,  the  sum  of  $ ^  be  paid  by  him  to  D.  S., 

the  plaintiff,  on  account  of  his  claim  against  the  said  Columbia  Insur- 
ance Company,  on  the  said  D.  S.  filing  a  receipt  therefor  with  the  record 
in  this  case ;  and  that  this  shall  stand  as  the  final  decree  in  this  case,  unless 
the  said  Receiver  shall  hereafter  receive  anything  on  account  of  the  claims 
afOTesaid,  in  which  case  he  shall  be  at  liberty  to  apply  to  the  Court  for 

further  directions. 

By  the  Court, 
May  20, 1861.  6.  C.  W.,  Clerk. 

196* 
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8.  Beceiteb  and  Manaoeb  Abboad. 

Receiver  of  property/  in  Italy ^  with  leave  to  ctppoint  agent  there,  to  M^ 

rights. 

Let  B.  M.,  of  &c^  be  appoioted  to  collect  and  get  in  the  ontstaoding  per- 
sonal estate  and  effects  of  the  testator,  and  to  receive  the  rents  and  profits 
of  his  real  estate  in  Italj,  and  any  money  that  may  arise  from  the  sale  rf 

his  real  estate  in  Italy. "  And  let  such  Receiver,  with  the  approlfttkn 

of  &C.,  if  expedient,  appoint  a  proper  person  as  his  agent,  living  at  or  neir 
L.,  or  elsewhere  in  Italy,  to  collect  the  said  rents  and  profits,  and  to  recart 
and  get  in  the  (personal)  estate  and  effects  of  the  testator,  and  to  see  the 
same  properly  secured  and  transmitted  to  &c.,  to  be  disposed  of  as  tlus 
G>art  shall  direct,  and,  if  necessary,  to  continue  the  suit  nowinstitated,iod 
to  litigate  and  contest  any  other  suit  which  may  arise  (concerning),  or  hin 
relation  to,  the  testator's  estate  in  Italy ;  And  let,  if  necessary,  a  proper 
instrument  be  executed  by  the  defendant,  to  such  person  so  to  be  appoiDie^ 
for  the  purposes  above  mentioned,  such  instrument  to  be  approved  of  hf 

judge"  [or  court]. Plaintiff'  and  defendant  to  deliver  over  to 

Receiver  all  securities,  books,  and  papers ;  and  he  to  pass  accounts,  and  pij 
in  balances.    Hinton  v.  Galli,  (1854)  2  Seton  Dec  (£ng.  ed.  1862)  1031 


Section  V. 
Pboduction  and  Discoyert. 

1.  Pboduotion  and  Inspection  of  Documents. 

(a.)   To  dq)08it  in  court  documents  admitted  bg  answer. 

It  is  ordered  that  the'defendant  A.,  within  (seven)  days  after  aernoetf 
this  order,  produce  and  leave  with  the  Gerk  do,  the  several  doconetf 

mentioned  in  the  answer  of  the  said  defendant  filed  the day  of-'^ 

and  in  the schedule  thereto,  and  admitted  to  be  in  his  possessioa  ff 

power,  with  liberty  for  the  plaintiff*,  his  solicitors  and  agents,  to  inspect  tfi 
peruse  the  same,  and  take  copies  and  abstracts  thereof,  and  extracts  tbtf^ 
from,  as  he  shall  be  advised,  at  his  expense.  And  the  Clerk  ^  i^  * 
produce  the  same  upon  any  examination  of  witnesses  in  this  caiise,aB^^ 
the  hearing  thereof,  as  the  plaintiff  shall  require. 
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(h.)  For  inspection  thereof  out  of  court  {with  leave  to  seal  tip). 

It  is  ordered  that  the  plaintiff,  his  solicitors  and  agents,  be  at  liberty  at 
all  seasonable  times,  upon  giving  reasonable  notice,  to  inspect  at  the  office 

of [usually  the  defendcmt*s  solicitors),  situate  at  ,  the  several 

documents  mentioned  in  the  answer  of  the  defendant  A.,  filed  the daj 

of ,  and  in  the  schedule  thereto,  and  admitted  to  be  in  his  possession  or 

power,  and  to  take  copies  and  abstracts  thereof,  and  extracts  therefrom,  as 
he  shall  be  advised,  at  his  expense  ;  [but  previously  to  the  said  inspection, 
the  said  defendant  is  to  be  at  liberty  to  seal  up  such  parts  of  the  said  docu- 
ments as  according  to  an  affidavit  to  be  made  by  him  do  not  relate  to  the 
matters  in  question  in  this  cause ;]  And  it  is  ordered  that  the  said  defend- 
ant produce  the  said  document  upon  any  examination  of  witnesses  in  this 
cause,  and  at  the  hearing  thereof,  as  the  plaintiff  shall  require.  2  Seton 
Dec.  (£ng.  ed.  1862)  1040.  ^ 


2.  Deliyert  out  of  Documents. 

(a.)   To  a  party  or  purchaser. 

It  is  ordered  that  (such  of)  the  several  documents  deposited  by  &c.,  with 
the  Clerk  &c,  pursuant  to  the  order  dated  &c  (as  relate  to  &c.,  or  are 
mentioned  in  the  schedule  hereto),  be  delivered  out  to  the  plaintiff  [or  de- 
fendant] A.  [or  to  B.,  the  purchaser  of  the  (estate  comprised  in  lot ^ 

part  of  the)  real  estates  of  C,  the  testator  in  the  pleadings  named]. 

(&.)  To  a  partes  solicitor,  to  be  produced  in  evidence. 

{B^  consent.)  It  is  ordered  that  the  documents  deposited  by  the  de- 
fendants with  the  &c»  be  delivered  out  to  Mr. ,  the  defendant's  solici- 
tor, for  the  purpose  of  producing  the  same  before  the  (special)  examiner 
appointed  to  examine  witnesses  in  this  cause  in  the  country,  the  said  Mr. 
undertaking  to  re-deposit  the  same  within  a  week  after  the  examina- 
tion is  closed.  Plaintiff  to  be  at  liberty  to  inspect  the  documents  mean- 
while.   2  Seton  Dec.  (£ng.  ed.  1862)  1062. 
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Section  VI. 
1.  Decrees  pro  Confesso. 

(a.)    Wiere  de/encUmt  does  not  appear  at  the  hearing. 

This  cause  coming  on  &c,  in  the  presence  of  counsel  for  the  plaintiff  [if 
there  are  defendants  who  appear,  add,  and  for  the  defendants  A.  and  B.J  ; 
And  whereas  &c.  [recite  shortly  the  proceedings  for  obtaining  the  appear- 
ance of  the  defendant']  ;  and  upon  reading  the  plaintiff's  hill  duly  &c. ;  and 
upon  hearing  what  was  alleged  by  the  counsel  for  the  plaintiff  [and  for  the 
defendants  A.  and  B.],  this  Court  &c  doth  order  that  the  plaintiff's  bill  be 
taken  pro  confesso  against  the  said  defendant  C.  And  doth  order  and  de- 
cree d&c 

{h.)   Where  defendant  appears  and  waives  objections. 

This  cause  &c ;  And  the  defendant  C.  now  appearing  by  counsel,  and 
waiving  all  objections  to  the  order,  dated  the day  of [prelimi- 
nary order],  and  praying  to  be  heard  to  argue  the  case  upon  the  merits  stated 
in  the  bill;  This  Ck)urt  &c.     2  Seton  Dec.  (Eng.  ed.  1862)  1128. 


Section  VTL 
1.  Dismissal  at  the  Hearing. 

(a.)  Dismissal  of  bilL 

This  cause  coming  on  &Cy  this  Court  doth  order,  that  the  plaintiff's  bill 
do  stand  dismissed  out  of  this  Court  [if  there  are  other  defendants  who  do 
not  appear^  or  if  dismissed  against  one  of  several  defendants,  as  against  the 
defendant  B.],  with  costs  to  be  paid  by  the  plaintiff  A.  to  the  said  defend- 
ant B. ;  And  to  be  taxed  by  the  &c.  (in  case  the  parties  differ). 

(&.)  As  to  part  of  the  HIL 

This  Court  doth  order  that  so  much  of  the  plaintiff's  bill  as  seeks  &c. 
do  stand  dismissed  out  of  this  Court,  with  costs  &c. ;  And  as  to  the  rest  of 
the  relief  sought  by  the  plaintiff's  bill  &c ;  It  is  ordered  &c. 
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(e.)   With  cosii  as  to  $ome  defendants^  and  without  costs  as  to  others. 

This  Gk>urt  doth  order  that  the  plaintiffs'  bill  stand  dismissed  out  of  thiB 
Court,  without  costs,  as  against  the  defendants  A.  B.  &c.,  and  with  costs  as 
against  the  defendants  D.,  E.,  &a,  such  costs  to  be  taxed  &c.,  and  paid  hj 
the  plaintiffs  {names)  to  the  said  defendants  D.,  E.,  &c, 

(d,)   Where  filaxntiff  does  not  appear. 

This  cause  coming  on  this  day  to  be  heard  before  this  Court  &c  [if  set 
down  by  defendant^  at  the  request  of  the  defendant],  in  the  presence  of 
counsel  learned  for  the  defendant,  no  one  attending  for  the  plaintiff,  although 
the  plaintiff  has  been  served  [or  although  the  plaintiff  has  been  duly 
serred]  with  a  subpoena  to  hear  judgment  in  this  cause  (at  the  request  of 
the  defendant),  as  bj  affidavit  (now  produced)  appears,  and  upon  hearing 
what  was  alleged  by  the  counsel  for  the  defendant,  and  upon  reading  the 
said  affidavit  &c. ;  This  Court  doth  order,  that  the  plaintiff's  bill  do  stand 
disihissed  out  of  this  Court  with  costs  &c 

(e.)  Dismissal  with  costs j  reasons  stated} 

The  bill  charging  the  defendants  with  combining  and  confederating  to 
wrong  and  defraud  the  plaintiffs,  as  assignees  of  the  estate  of  the  said 
Joseph  Winsor,  by  making  unjust  claims  against  said  insolvent,  and  obtain- 
ing payments  by  preferences,  contrary  to  the  provisions  of  the  insolvent 
laws  of  Massachusetts,  all  the  material  allegations  thereof  being  denied, 
the  evidence  of  the  respective  parties  being  duly  taken  and  published,  and 
the  cause  brought  to  hearing,  and  having  been  fully  argued  by  counsel ;  it 
is  considered,  adjudged,  and  decreed  by  the  Court  here,  that  the  claims 
and  demands  set  up  by  the  defendants  in  their  respective  answers,  as  due 
from  said  insolvent,  were  just  and  true  claims  and  demands,  and  that  the 
payment  thereof,  at  the  times  and  in  the  manner  set  forth  in  said  answers, 
and  as  proved,  was  not  made  in  violation  of  the  said  insolvent  laws ;  and 
thereupon  the  said  bill,  aAer  full  hearing  upon  the  merits  of  the  cause,  is 
adjudged  and  decreed  by  the  Court  to  be  dismissed  with  costs  for  the  de- 
fendants.    [Bigelowr.  Winsor,  1  Gray,  300.] 

(/.)  Dismissal  without  prejudice  ;  reasons  stated 

This  cause  came  on  to  be  heard  at  this  term,  and  was  argued  by  counsel ; 
and  thereupon,  upon  consideration  thereof,  it  is  ordered,  adjudged,  and  de- 

1  See  form  of  soch  decree  in  Troy  Iron  and  Nail  Factory  r.  Corning,  1  Blatchf.  C.  C. 
474,  475. 
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creed  by  the  Court,  that  the  plaintiff  is  entitled  to  no  specific  lien  or  security 
upon  either  of  the  vessels  mentioned  in  the  plaintiff's  bill,  and  has  no  equity 
to  be  relieved- in  respect  thereof,  and  that  his  biU  be  dismissed  with  costs 
to  the  defendants,  without  prejudice  to  his  right  to  come  in  and  receive  a 
dividend  of  the  said  R.'s  estate,  in  common  with  the  other  creditors  of  the 
said  estate.     [Hunt  v.  Bousmanier,  3  Mason,  307.] 

(y.)  Dismissal  on  case  agreed, 

**  This  cause  having  been  submitted  upon  a  case  agreed  by  the  parties, 
and  upon  the  arguments  of  counsel  thereon,  as  well  on  the  part  of  the 
defendants  as  of  the  plaintiffs,  and  due  deliberation  thereupon  had,  and  it 
appearing  that  the  plaintiffs  are  not  entitled  to  the  personal  estate,  either 
of  the  late  Sir  William  Pulteney,  or  of  the  late  Countess  of  Bath,  in  the 
pleadings  mentioned,  in  exoneration  of  the  land  from  the  mortgage  debt  in 
question  ;  It  is  thereupon  ordered  &c.,  that  the  plaintiffs'  bill  be  dismissed, 
and  that  no  costs  be  charged  by  either  party  as  against  the  other." 

(h.)  Dismissal;  reasons  stated;  costs ;  without  prejudice  to  right  to  bring 

another  suit. 

^  It  is  declared,  that  nothing  appears  to  impeach  the  consideration,  or 
validity  of  the  judgment  in  the  pleadings  mentioned,  in  favor  of  the  de- 
fendant H.,  nor  his  right  and  title  to  the  proceeds  of  the  personal  estate  of 
the  6.  Manuf.  Co.,  sold  under  his  execution,  and  paid  to  him,  nor  his  right 
and  title  to  collect  the  residue  of  the  judgment  by  the  means  provided  by 
law ;  and  that  the  G.  Manuf.  Co.,  as  well  as  other  debtors,  were  authorized 
to  give  preferences  among  ci*editors  for  a  debt  justly  due.  It  is  therefore 
ordered  <&c.,  that  the  bill  as  to  the  defendant  H.  be  dismissed,  with  costs. 
And  it  is  further  declared,  that  the  plaintiffs  were  not  entitled,  at  the  time 
of  filing  their  bill,  to  question,  in  this  Court,  the  dispositions  of  their  per- 
sonal property,  inasmuch  as,  at  the  time  of  filing  their  bill,  they  had  not 
acquired  a  lien  at  law  upon  the  real  estate,  as  judgment  creditors,  nor  have 
they,  as  yet,  acquired,  as  execution  creditors,  a  legal  preference  to  the  per- 
sonal property,  by  means  of  an  execution  duly  issued  and  levied  or  returned, 
nor  shown  that  they  cannot  obtain  satisfaction  of  their  debt  by  having  tried 
in  vain  the  ordinary  process  of  such  execution  at  law.  And  it  is  further 
declared,  that  though  the  defendants,  who  are  trustees  of  the  said  company, 
and  purchased  in  the  personal  property  of  the  said  company,  under  the  ex- 
ecution of  the  defendant  H.,  may  be  liable  to  have  that  property  redeemed 
and  resold,  for  the  benefit  of  the  creditors  seeking  the  same,  after  deducting 
the  price  they  gave,  and  the  just  expenses  incurred  thereon ;  yet  none  but 
an  execution  creditor  at  law  is  entitled  to  ask  for  such  assistance  from  this 
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Court,  in  respect  to  the  personal  estate.  It  is  thereupon  further  ordered  &c.y 
that  the  bill  as  to  all  the  other  defendants  who  have  answered  be  dismissed 
without  costs,  and  without  prejudice  to  the  right  of  the  plaintiffs  to  bring  a 
new  suit  for  the  purpose  aforesaid  in  the  proper  character  of  judgment 
executive  creditors." 

(f .)  Dismissal  fratMd  to  prsvent  prefudice. 

Supreme  Court  of  T7.  States. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from  the 

Circuit  Court  of  the  United  States  for  the  District  of ,  and  was  argued 

bj  counsel ;  on  consideration  whereof,  this  Court  is  of  opinion  that  the  de- 
cree of  the  Circuit  Court  ought  to  have  shown  that  the  biU  was  dismissed, 
because  the  deed  therein  meutioned  being  void  at  law  for  matter  apparent 
on  its  face,  the  plaintiff  had  not  shown  any  circumstances  which  disclosed 
a  case  proper  for  the  interference  of  a  Court  of  Equity  to  relieve  against 
such  void  deed.  And  this  Court  is  further  of  opinion,  that  so  much  of  the 
said  decree  as  dismisses  the  bill  with  costs,  is  erroneous  and  ought  to  be  re- 
versed. This  Court  doth  therefore  reverse  and  annul  the  said  decree,  and 
direct  that  the  case  be  remanded  to  the  said  Circuit  Court  with  directions 
to  modify  the  same  according  to  the  principles  of  this  decree.  6  Peters 
U.  S.  100, 101. 


Section  VIIL 

1.  Leave  to  entee  Decree  nunc  pro  tunc. 

Upon  motion  &c.,  who  alleged  that  the  time  for  entering  the  decree  [or 

order]  made  in  this  cause,  and  dated  on  the day  of ^  expired  on 

the day  of ;  This  Court  doth  order,  that  the  said  decree  [or 

order]  be  entered  nunc  pro  tune. 


2.  Rettvob  and  Supplement. 

(a.)   Order  to  revive,     [English  Form,"] 

Upon  motion  &c.,  by  counsel  for  the  plaintiff,  who  alleged  [state  the  last 
tmaterial  proceeding  in  the  suitf  and  the  subsequent  events  in  concise  form^ 
This  Court  doth  order,  that  this  suit,  which  has  become  abated  in  manner 
ftfofesaid,  stand  revived,  and  be  in  the  same  plight  and  condition  as  the  same 
waa  in  at  the  time  of  the  said  abatement 
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(5.)   Order  to  revive,  on  marriage  of  female  sole  plaintiff. 

If  no  next  friend  required^  It  is  ordered  that  the  cause  stand  rerivei  it 
the  suit  of  the  said  A.  {husband),  and  the  above-oamed  plaintiff,  now  the 
wife  of  the  said  A.,  against  all  the  defendants,  and  be  in  the  same  pli^ 
&c.  If  a  next  friend  required,  It  is  ordered  that  this  cause  stand  rcTiTBd, 
at  the  suit  of  the*  above-named  plaintiff,  now  the  wife  of  B.,  by  C^  of  4c, 
her  next  friend,  against  all  the  defendants,  and  against  the  said  6^  and  be 
in  the  same  plight  &c. 

(c.)   Order  to  cany  on  suit  against  assignees  of  bankrupt  or  inttM 

defendant. 

It  is  ordered*  that  this  suit  be  carried  on  and  prosecated  by  the  plttnM 
against  the  said  M.  &c.,  as  such  assignees  as  aforesaid,  as  if  tbe  said  d^ 
fendant  had  not  become  bankrupt  &c   2  Seton  Dec  (£ng.  ed.  1862)  11^ 

(d)  Same ;  by  committee   [or  guardianj   of  plaintiff,  a  hmatic,  kfen 

decree. 

It  is  ordered  that  A«,  the  committee  [or  guardian]  of  the  person  aid 
estate  of  the  lunatic  plaintiff  B^  be  at  liberty  to  carry  on  and  prosecate  tu 
suit  against  the  defendants  C.  <&c.,  in  the  same  manner  as  the  plaintiff  B. 
might  have  done  if  he  had  not  so  become  a  lunatic 


8.  Decbees,  on  Supplemental  Bill,  to  carry  on  PROCEEDiirci 

(a.)  Decree  to  carry  on  proceedings. 

It  is  ordered  that  the  decree  [or  order],  dated  &c,  made  in  the  origin* 
suit,  wherein  A.  was  plaintiff,  and  C.  and  D.,  were  defendants,  be  carriw 
into  execution,  and  the  accounts  and  inquiries,  and  several  other  mtft^ 
^thereby  directed  (and  the  several  proceedings  thereunder),  be  carried  • 
and  prosecuted  between  the  parties  to  this  suit,  in  like  manner  as  thei^ 
directed  between  the  parties  to  the  said  original  cause ;  And  it  is  orfaw 
that  the  further  consideration  of  this  cause  be  adjourned,  in  like  vbus^ 
as  the  further  consideration  of  the  said  original  cause  was  adjoumefl  br  tie 
said  decree  [or  order.] 

(&.)  Same  ;  on  supplemental  biU  in  the  nature  of  bill  of  revivor,  iMr 

original  decree  was  made  after  suit  abated. 

This  Court  doth  declare,  that  the  plaintiffs  are  entitled  to  hare  Uie  be*- 
fit  of  the  proceedings  which  have  been  had  in  the  original  suit  of  H*  ^  ^* 
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• 

and  others,  under  the  decree  made  in  that  suit,  dated  dec,  against  the  de-> 
fendants  in  this  suit,  who  are  the  executors  of  IL,  named  as  a  defendant  in 
the  original  suit,  who  died  previously  to  the  date  of  the  said  decree,  as  if 
previously  to  such  decree  (a  biU  had  been  filed  against  the  executors  of  the 
•aid  R.,  and)  an  order  to  revive  the  said  suit  had  been  duly  obtained;  And 
doth  decree  tliat  the  said  suit  and  proceedings  be  carried  on  accordingly ; 
And  adjourn  further  consideration  &c^  in  like  manner  as  &c  2  Seton 
Dea  (£ng.  ed.  1862)  1175. 


4.   DiSPENSIKa  WITH,   OB  APPOIKTINO,   ▲  RbPRBSENTATIYE. 

[Under  15  &  16  V.  c  86,  s.  44.] 

(a.)  Order  to  carry  on  proceeding  without  a  repretentaiive. 

Upon  motion  &c*  of  counsel  for  all  parties,  and  upon  reading  the  order 
dated  &c,  and  an  afiidavit  of  &c.,  whereby  it  appears  that  J.  and  II.,  two 
of  the  grandehildren  of  G.,  the  testator  in  the  (bill)  named,  are  dead,  and 
that  there  is  no  legal  personal  representative  to  either  of  them,  this  Court 
doth  order,  that  the  proceedings  in  this  cause,  and  the  inquiries  and  several 
other  matters  directed  by  the  order  dated  &c.,  be  carried  on  and  prosecuted, 
notwithstanding  the  absence  of  any  person  representing  the  respective  es- 
tates of  the  said  J.  and  H.  Gladwin  v.  Gladwin,  (1858)  2  Seton  Dec 
(Eng.  ed.  1862)  1178. 

(i.)   Order  appointing  plaintiff  to  represent  deceased  plaintiffs. 

Upon  motion  &c.,  of  counsel  for  plaintiffs,  and  upon  reading  an  affidavit 
of  Ac,  this  Court  doth  order,  that  the  plaintiff  W.  be  appointed  to  repre- 
sent the  estates  of  the  plaintifia  G.  E.  Ac,  respectively  deceased,  for  the 
purposes  of  this  suit  Yince  v.  Walsh,  (1853)  2  Seton  Dec  (Eng.  ed. 
1862)  1178.  

5.  Sales  under  Decree  or  Order. 

(a.)  Order  of  sale  under  Luolvent  laws  of  Massachusetts;  application  of 
proceeds  to  incumbrances  ;  balance  of  debts,  if  any,  to  be  proved; 
surplus  ofproceedsj  if  any,  to  await  further  order. 

It  is  ordered,  that  the  assignees  of  the  said  A.  B.  do  and  they  are  here* 
by  directed  to  sell  the  property  and  estate  in  the  petition  of  C.  D.,  and  in 
the  petition  of  E.  F.,  mentioned  and  described,  at  public  auction,  at  such 
cime  and  places  on  or  before  the  1st  day  of  December,  1849,  as  they  may 
think  most  beneficial  to  the  parties  interested  therein,  first  giving  twenty 

VOL.  III.  197 
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dajs'  notice  of  such  sale,  bj  publishing  8cc,  and  the  said  D.  4  F.  an  re- 
qaired  and  enjoined  to  join  with  said  assignees  in  a  ooDTejaoce  of  and 
estate,  so  as  to  convey  all  their  respective  rights  to,  and  interests  tberao: 
Also,  that  the  proceeds  thereof  be  applied,  in  the  first  instance,  to  the  a- 
tinguishment  of  said  C.  D.'s  debt  in  his  said  petition  mentioned,  so  &r« 
necessary  therefor ;  and  that  said  C.  D.  be  allowed  to  prove,  for  soeb  b>l- 
ance,  if  any,  as  may  remain  unpaid ;  but  if  a  balance  [surplus]  of  said  pro- 
ceeds remain,  after  payment  of  the  amount  of  said  C.  D/s  claim,  it  ii 
ordered,  that  said  "balance  [surplus]  be  applied  to  the  payment  sod  ex- 
tinguishment of  the  debt  in  favor  of  said  E.  F.,  the  same  being  first  to  be 
proved  and  established,  and  that  said  E.  F.  be  allowed  to  prove  agaioit 
said  insolvent  estate  such  balance,  if  any,  of  his  debt,  as  maj  remain  in- 
paid  ;  But  if  any  surplus  remain  of  said  proceeds,  after  makiag  said  (tf- 
ments,  the  same  to  be  subject  to  such  order  in  relation  thereto  aa  naj 
hereafter  be  made.     [Hunnewell  v.  Goodrich,  3  Cash.  471,  472.] 

(5.)   Order  to  pay  off  legal  mortgagees  from  fund  in  covrly  on  ikeir  «a- 

veying. 

.  It  is  ordered,  that,  upon  due  execution  by  M.  and  S.  of  the  respeetm 
conveyances  to  H.  and  L.  of  the  real  es^te  comprised  in  lots  I  aad  i 
(whereof  the  said  H.  and  L.  have  been  certified  to  be  the  porchasen  lif 
^EC,  dated  &c,  and  which  are)  now  in  mortgage  to  the  said  M.  and  S^^ 

execution  to  be  verified  by  affidavit  &c.,  out  of  the  $ ,  the  agg**?* 

amount  of  the  purchase-moneys  for  the  said  lots,  and  being  part  of  the 

$ cash  in  the  &c.,  to  the  credit  of  this  cause,  the  sum  of  $ — ■?" 

pearing  by  the  affidavit  of  &c.  to  be  due  to  the  said  M.  S.  for  priDcip 
and  interest  on  the  security  of  the  said  real  estate,  and  also  sobseqoeitB- 

terest  on  $ ,  part  thereof,  at  the  rate  &c.,  from  &c^  to  the  daj  of  l*f 

ment  (the  amount  of  such  subsequent  interest,  and  the  total  anoaattf 
principal  and  interest,  to  be  verified  by  affidavit),  be  paid  to  the  sud  U.ffi 

S. Direction  to  tax  their  costs,  and  for  payment  thereof  oat  of  »■* 

cash  in  Court ;  Plaintiff  to  pay  purchaser's  costs  of  appearance,  aad  K 
allowed  them  in  the  cause ;  and  plain tifi^s  and  defendant's  costs  to  be  es* 
in  the  cause.    Sutton  v.  Downing,  2  Seton  Dec  (£ng.  ed.  1862)  1200. 
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(c.)  Decree  for  sale  of  reed  estate  held  as  partnership  jfroperty  ;  proceeds  to 
discharge  mortgages  ;  and  residue  to  pay  debts  of  copartnership  and 
the  copartnership  balance  to  surviving  partner,  to  whom  copartner- 
ship was  indebted;  different  parcels  sold  separately  ;  any  party  to 
be  at  liberty  to  hid;  separate  accounts  to  be  made  of  the  proceeds  of 
each  parcel;  confirming  master^s  report ;  letting  the  purchasers  into 
possession  ;  order  nisi  as  to  infants, 

"  And  it  is  further  considered  and  adjudged  bj  the  Court  that  the  said 
estate  near  B.  street,  as  well  as  said  estate  on  C.  square  and  said  estate  oo 
C  street,  ought  to  be  sold  under  the  direction  of  the  Court  by  a  Master,  and 
the  proceeds  brought  into  Court  first  to  applj  so  much  thereof  as  are  neces- 
sarj  to  discharge  the  mortgages  thereon,  and  to  apply  the  residue  thereof 
to  the  discharge  of  the  debts  of  the  copartnership,  and  the  copartnership 
balance  that  may  be  found  due  to  the  surviving  partner.  And  the  Court 
doth  further  order  and  decree  that  it  be  referred  to  G.  T.  C,  Esquire,  one 
of  the  Masters  of  this  Court,  to  cause  the  said  parcel  ^f  real  estate  in  C 
square,  and  the  said  parcel  of  real  estate  in  C.  street,  and  the  said  parcel  of 
real  estate  near  B.  street,  to  be  separately  sold  with  the  approbation  of  the 
said  Master,  at  such  times  and  places  as  he  shall  think  fit,  to  the  best  pur- 
chaser or  purchasers  that  can  be  got  for  the  same,  to  be  allowed  of  by 
the  said  Maj*ter,  wherein  all  proper  parties  are  to  join  as  the  said  Master 
shall  direct  And  any  of  the  parties  are  to  be  at  liberty  to  bid  at  said  sales 
for  all  or  any  of  said  estates.  And  it  appearing  to  the  Court  that  the  said 
estates  in  C.  square,  and  near  B.  street  are  incumbered  by  mortgages  or 
other  liens,  the  said  Master  is  directed  to  keep  and  state  his  accounts,  so 
that  it  may  appear  by  his  report  what  are  the  proceeds  of  each  of  said 
parcels  of  real  estate."  [  Confirming  Master^ s  ReportJ]  "  The  report  of 
6.  T.  C,  Esq.,  the  Master  to  whom  it  was  heretofore  referred  by  a  decree 
passed  in  this  cause,  to  sell  the  three  certain  parcels  of  real  estate,  having 

come  in  and  been  filed  in  the  clerk's  office  on  the day  of  this  termi 

and  no  exception  having  been  taken  thereto ;  on  motion  of  Mr.  £.,  the 
plaintifPs  solicitor,  it  is  ordered  and  decreed  that  said  report  do  stand  con- 
firmed, and  that  the  said  M.  K.  be  allowed  as  the  purchaser  of  said  parcel 
of  real  estate  in  C.  square,  and  of  said  estate  near  B.  street ;  and  said  J.  L. 
be  allowed  as  the  purchaser  of  said  parcel  of  land  in  C.  street,  at  the  prices 
of  said  estates  respectively  reported  by  said  Master  as  the  highest  bid 
therefor."  [^Final  Decree."]  "  This  cause  came  on  to  be  further  heard  at 
this  term  for  directions  as  to  the  final  decree,  and  was  argued  by  counsel, 
and  thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged,  and 
decreed  that  the  report  of  6.  T.  C,  Esq.,  the  Master  to  whom  it  was  re- 
ferred to  convey  the  estates  sold  under  the  authority  of  a  former  decree  in 
this  cause,  which  report  was  filed  in  the  clerk's  office  on  the         .  day  of 
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f  do  stand  confirmed ;  and  the  said  M.  K.  be  let  into  possession  of  the 


said  estate  on  C.  square,  and  the  said  estate  near  B.  street ;  and  said  J.  L. 
be  let  into  possession  of  the  said  estate  in  C.  street.  And  it  is  further  or- 
dered that  the  said  defendants  H.  O.  H.  and  S.  S.  H.  respectively  do,  as 
and  when  thej  shall  respectively  attain  the  age  of  twenty-one  years,  exe- 
cute, acknowledge,  and  deliver  sufficient  deeds  of  release  of  the  said  estates 
in  C.  square,  and  near  B.  street,  to  said  M.  K.,  his  heirs  and  assigns,  and 
of  the  said  estate  in  C.  street  to  said  J.  L.,  his  heirs  and  assigns,  unless  the 
■aid  H.  O.  H.  and  S.  S.  H.,  respectively,  shall  within  six  months  after  they 
shall  have  respectively  attained  said  age  of  twenty-one  years,'*  [on  being 
served  with  subpoena  to  show  cause  against  this  decree,]  '^  show  unto  this 
Court  good  cause  to  the  contrary,  and  in  the  mean  time  it  is  ordered  thai 
the  said  purchasers  of  said  estates,  and  their  respective  heirs  and  assignsy 
do  hold  and  enjoy  the  said  estates  by  them  respectively  purchased,  and  to 
them  respectively  conveyed  by  said  deeds  of  said  Master. 

(cL)  Order  on  plcdittiff  to  pay  money  ;  defvndami  to  rdease  or  cancel  moH* 
gage ;  in  default  of  payment  by  plaintiffs  sale  ;  money  to  he  paid 
into  court  to  credit  of  cause. 

This  Court  doth  order  and  decree,  that  the  plaintiff  shall  pay  to  the  de- 
fendant the  sum  of  $ ,  with  interest  from  the  thirteenth  day  of  June 

last,  within  two  months  from  the  first  day  of  March  now  current,  less  such 
sums  as  may  have  been  paid.  And  upon  such  payment  it  is  ordered,  that 
the  defendant  cause  to  be  cancelled  or  released  a  mortgage  deed  on  the 
premises  given  by  him  to  one  E.  B.  in  the  pleadings  mentioned.  And  in 
default  of  the  plaintiff's  paying  to  the  defendant  what  shall  be  found  due 
as  aforesaid,  it  is  ordered  that  said  estate,  or  a  sufficient  part  thereof,  be 
sold  under  the  direction  of  one  of  the  Masters  of  the  Court,  to  the  best 
purchaser  or  purchasers  that  can  be  got  for  the  same,  to  be  allowed  of  by 
the  said  Master,  wherein  all  proper  parties  are  to  join  as  the  Master  shall 
direct 

And  it  is  ordered,  that  the  moneys  arising  from  said  sale  be  paid  into 

Court  to  the  credit  of  this  cause,  subject  to  the  further  order  of  this  Court. 

And  it  is  ordered  that  the  same  be  applied  in  payment  of  what  shall  be 

found  due  to  the  defendant  for  principal  and  interest  as  aforesaid.     And 

this  Court  doth  reserve  the  consideration  of  all  further  directions  until 

afler  said  sale  and  payment.    And  any  of  the  parties  are  to  be  at  liberty 

to  apply  to  the  Court  as  occasion  may  require. 

By  the  Court, 
(Signed)  O.  a  W^  Okrlu 

April  1, 1847. 
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Sbctiok  VnL 

ExBCUTiON  OF  Decbees  Ain>  Orders. 

(a.)  SubiUhUed  $ervice  of  decree  or  order. 

Whereas  bj  the  decree  [or  order]  dated  &c.y  it  was  ordered  [Recite  so 
much  of  the  decree  or  order  a$  i$  required  to  ie  performed] ;  Now  upon 
motion  &c.,  who  alleged  {state  from  affidavit  to  the  effect"]  that  the  plaintiff 
hath  been  unable  to  serve  the  defendant  A.  with  the  said  decree  [or  order]^ 
although  due  diligence  hath  been  used  for  that  purpose,  as  bj  the  affidavit 
of  B.,  filed  Ac,  appears ;  and  upon  reading  the  said  decree  [or  order]  and 
affidavit,  This  Court  doth  order,  that  service  of  the  said  decree  [or  order], 

dated  &c,  upon ,  at [or  upon  A.  B.,  C.  D.,  and  E.  F.,  members 

of  the  firm  of  Messrs.  B.,  D.  &  F.,  of i  or  one  of  them],  be  deemed 

good  service  on  the  defendant  A.     2  Seton  Dec  (Eng.  ed.  1862)  1212. 

• 

(i.)  Order  for  sequestration  on  return  of  attachment    [English,] 

Whereas  bj  the  decree  [or  order]  dated  &C.,  it  was  ordered  [recite  so 
much  of  the  decree  or  order  as  is  required  to  he  performed] ;  Now,  upon 
motion  bj  counsel  &c.,  who  alleged  that  an  attachment  issued  against  the 
defendant  A.,  for  his  contempt  in  not  &c  [stcUe  the  defauU  in  respect  of 

which  the  attachment  issued]  directed  to  the  sheriff  of ,  and  that  the 

said  sheriff  hath  returned,  that  the  said  defendant  is  a  prisoner  in  his  cus- 
tody [or  non  est  inventus  thereof] ;  and  upon  reading  the  said  decree  [or 
order],  writ  and  return  thereon.  This  Court  doth  order  that  a  sequestra- 
tion do  issue,  directed  to  certain  commissioners  to  be  therein  named,  to 
sequester  the  said  defendant  A.'s  personal  estate,  and  the  rents,  profits, 
and  issnes  of  his  real  estate,  until  the  said  defendant  shall  [state  the  act 
required  to  be  done]  clear  his  contempt,  and  this  Court  doth  make  other 
order  to  the  contrary.    2  Seton  Dec.  (Eng.  ed.  1862)  1214. 

(c.)   Order  to  turn  over  to  prison. 

Where  party  brought  up  on  attachment^  or  2y  habeas. 

The  defendant  A.  being  this  day  brought  to  the  bar  of  this  Court  by  the 
tccy  attending  this  Court  [or  if  brought  up  by  habeas^  say^  by  virtue  of  a 

writ  of  habeas  corpus  cum  eausis^  directed  to  the  sheriff  of y  or  the 

keeper  of  the prison],  to  answer  his  contempt  in  not  &c.  [state  the  de^ 

Jasdt  in  respect  of  which  the  proceu  issued]y  and  still  persisting  in  his  said 

197  • 
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contempt.  It  is  upon  motion  &c.  ordered,  that  the  said  defendant  A.  be 
turned  over  to  the  Sec  prison,  and  do  remain  there  until  he  shall  &c. 
[$t€Ue  what  he  is  required  to  do]  clear  his  contempt,  and  this  Court  make 
other  order  to  the  contrary.     2  Seton  Dec.  (Eng.  ed.  1862)  1223. 

(d)   Order  for  seguestratian  ;  corporation. 

Whereas  by  the  decree'  [or  order],  dated  &c.,  it  was  ordered  &c  [re- 
cite  $0  much  of  the  decree  or  order  as  is  required  to  be  performed,  or  if  for 
non-payment  of  costs,  recite  direction  as  to  costs  and  certificate  of  taxation] ; 
Now,  uppn  motion  &c.,  bj  counsel  &c,  who  alleged  that  a  distringas  [if  so 
addj  and  an  cUicu  and  pluries  distringas]  issued  against  the  defendants, 

[the  corporation  by  their  corporate  name]  directed  to  the  sheriff  of ^ 

for  not  &c.  [state  the  default  in  respect  of  which  the  process  issues']  ;  that 
pursuant  to  the  said  decree  [or  order]  the  said  sheriff  hath  returned  nulla 
bona  thereon  [or  if  the  sheriff  returns  issues,  say,  the  sheriff  hath  returned 
issues  thereon  ;  and  upon  reading  the  said  decree  [or  order]  and  cer- 
tificate of  taxation,  and  the  said  (corporation)  still  persisting  in  their  said 
contempt,  this  Court  doth  order  that  a  commission  of  sequestration  do 
issue  &c,  until  thej  shall  [state  what  they  are  required  to  do]  clear  their 
contempt,  and  this  Court  make  other  order  to  the  contrary ;  unless  the  said 
&c.  shall  &c,  on  notice  &c.^  show  cause  to  the  contrary.  2  Seton  Dec. 
(Eng.  ed.  1862)  1229. 

(«.)   Enforcing  return  of  writ. 

Order  for  sheriff  to  return  writ. 

Upon  motion  <&c,  by  counsel  for  the  plaintiff,  who  alleged  that  a  writ  of 
attachment  issued  against  the  defendant  A.  for  not  &c.  [state  the  contempt 

for  which  the  writ  issued],  returnable  on  the day  of ,  directed  to 

the  sheriff  of ;  and  that  the  said  sheriff  refuses  or  has  neglected  to  re- 
turn the  same.     This  Court  doth  order  that  the  said  sheriff  of do 

forthwith  make  his  return  to  the  said  writ  of  attachment.^ 

1  Form  of  order  nisi  and  absolate.    See  2  Seton  Dec.  (Eng.  ed.  1862)  1230. 
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CHAPTER   XXII. 
Miscellaneous  Decrees  and  Orders. 

1.  Leave  for  Defendant  to  enter  Appearance  on  return  intra 

jur.  and  consenting  to  be  bound. 

Upon  motioQ  &c.,  who  alleged  that  the  defendants,  other  than  the  defend- 
ant A.,  who  was  out  of  the  jurisdiction  of  this  Court,  having  appeared  to 
the  plaintifTs  hill,  a  decree  has  been  made,  dated  &c,  directing  certain  ac- 
counts and  inquiries  to  be  taken  and  made,  and  that  the  said  defendant  A. 
has  since  returned  within  the  jurisdiction  of  this  Court,  and  is  desirous  of 
attending  the  proceedings  under  the  said  decree  ;  and  upon  hearing  counsel 
for  the  plaintiff  [or  upon  reading  an  affidavit  &c,  of  notice  to  the  plaintiff], 
and  the  defendant  bj  his  counsel  submitting  to  be  bound  bj  the  said  de- 
cree, dated  &c,  and  the  several  proceedings  already  had  in  this  cause,  this 
Court  doth  (bj  consent)  order,  that  the  defendant  A.  be  at  liberty  to  enter 
an  appearance  to  the  plaintiff's  bill  in  this  cause,  and  have  the  like  benefit 
of  the  decree,  and  to  attend  all  subsequent  proceedings  in  this  cause,  as  if 
he  had  appeared  at  the  hearing  of  the  same.  2  Seton  Dec  (£ng.  ed.  1862) 
1250.  ' 

2.  Order  for  Guardlan  ad  litem. 

(a.)   Cfuardian  (utigned  on  applicaiion  of  infant  or  non  compo$. 

Upon  motion  &c.,  who  alleged  that  the  said  defendant  C.  is  an  infant 
{or  a  person  of  unsound  mind  not  so  found  by  inquisition],  and  that  [name 
and  description  of  proposed  guardian']  is  a  fit  and  proper  person  to  be  ap- 
pointed his  guardian,  and  has  no  interest  in  this  suit  adverse  to  the  said 
infant  [or  lunatic],  as  by  an  affidavit  &c.  appears  ;  and  upon  reading  the 

said  affidavit,  this  Court  doth  order,  that  the  said be  assigned  the 

guardian  of  the  said  infant  [or  lunatic]  C,  by  whom  he  may  defend  this 
suit     2  Seton  Dec  (£ng.  ed.  1862)  1250. 

(6.)  Another  form;  infants, 
[U.  States  C.  C] 

In  Equity.  C.  P.  A.,  Ex'r,  v.  W.  C.3.etaL 

On  this day  of ^  it  appearing  to  the  Court  &c,  that  M.  A.  J., 

L#.  C  J.,  and  J.  Q.  A.  J.,  defendants  in  this  suit,  are  infants  under  the  age 
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of  twenty-one  years,  it  is  ordered  that  B.  S.  S.,  Jr^  of  &c^  Eflq^be,andhe 

hereby  is,  appointed  guardian  cul  litem  of  the  said  J.  Q.  A.  J.;  andF.E. 

P.,  of  &c,  Esq.,  be,  and  he  hereby  is,  app<nnted  guardian  ad  UUm  of  aii 

M.  A.  J.,  and  L.  C.  J. 

By  the  Court 

(c.)  Another  form. 

Supreme  Judicial  Court. 

C.  6.  L.,  Ex'r,  v.LT.et  al. 

In  Equity. 

On  motion  of  the  plaintiff's  solicitor  it  is  ordered,  that  Mr.  A.CCi 

a  Counsellor  of  this  Court,  be  appointed  guardian  cui  litem  of  Anna  IVxir 

dike  alias  Bayerl,  an  infant  under  the  age  of  twenty-one  years,  one  of  tbe 

defendants  to  this  suit 

By  the  order  of  T.  M.  &c. 
February  18,  1862. 


3.  Obdebs  fob  Leave  to  Ajcend. 

(a.)  Order  far  leave  to  amend  cm  injunction  biU  sworn  to^  on  petUitm  profif 
for  leave  to  amend  the  billj  ly  rectifying  such  statements  as  wen  *^ 
within  plaintiff  ^s  actual  knowledge  when  the  hill  w€U  dWivn,  aetsfif§ 
to  what  plaintiff  now  believes  to  be  true^  and  by  omitting  smk 
as  were  alleged  in  the  bill  on  plaintiff  *s  belie/  onfyy  and  are  u 
and  by  inserting  other  matters  and  charges^  as  plaintiff  skeM  k*' 
vised  to  be  material. 

It  is  hereby  ordered,  <'  that  the  petition  of  the  plaintiff  be  grantei  io&f 

• 

as  that  she  be  at  liberty,  within days,  to  amend  her  bill  by  wse^ 

such  additional  statements,  matters,  and  charges  as  she  shall  be  sdTised  vt 
material,  and  that  the  same  be  made  without  prejudice  to  the  injoo^; 
and  that  the  defendants  B.  G.,  J.  W.,  and  T.  H.  answer  the  exceptknia* 
the  amendments  together ;  and  that  the  residue  of  the  prayer  of  tbe  pc'*' 
tion  be  denied,  with  liberty,  nevertheless,  to  the  plaintiff,  at  her  eIetfiflB(* 
act  under  this  order,  or  on  or  before  the  first  day  of  the  next  tero,  ^ 
payment  of  the  costs  of  resisting  this  motion,  to  renew  her  motioo,  opoB  ^ 
notice  thereof,  to  amend,  accompanied  with  an  affldayit,  stating  desxtj  0> 
precisely  the  amendments,  alterations,  and  omissions  proposed.* 
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(i.)  To  withdraw  repKcatian  and  amend. 

Upon  motion,  &(%,  and  upon  hearing  counsel  for  [or  reading  an  affidavit 
of  notice  to]  the  defendant,  This  Court  doth  order,  that  the  plaintiff  be  at 
libertj  to  withdraw  his  replication,  and  amend  his  bill  filed  in-  this  cause, 
as  he  may  be  advised ;  And  it  is  ordered,  that  the  plaintiff  A.  do  paj  to  the 
defendant  B.  his  costs  of  this  suit  up  to  the  present  time,  and  also  the  costs 
of  this  application,  to  be  taxed  &c.  Champnejs  v.  Buchan,  (1854)  2  Seton 
Dec  (£ng.  ed.  1862)  1258. 


4.  Answers. 

(a.)  To  put  in  answer  in  foreign  kmguage. 

Upon  motion,  &C.,  who  alleged  that  the  defendant  A«  hath  appeared  to 

the  plaintiff's  bill,  and  that  the  defendant  A.  lives  at ^  and  does  not 

understand  the  English  language ;  This  Court  doth  order,  that  the  said  de- 
fendant A.  be  at  liberty  to  swear  his  answer  in  the language,  and 

that J  a  notary  public,  be  appointed  to  translate  tlie  same  into  English, 

and  be  sworn  to  the  true  translation  thereof,  and  that  such  translation  be 
filed  with  the  original  answer,  but  notice  hereof  is  first  to  be  given  to  the 
plaintiTs  solicitor.    2  Seton  Dec  (Eng.  ed.  1862)  1254. 

(b.)   Order  on  the  hearing  of  exceptions  for  insufficiency. 

The  exceptions  taken  by  the  plaintiff  to  the  sufficiency  of  the  defendant 
Id  the  interrogations  filed  by  the  plaintiff  for  the  examination  of  the  said 
defendant,  in  answer  to  the  plaintiff's  bill,  coming  on  &c»,  to  be  argued 
before  this  Court,  in  the  presence  of  counsel  for  the  plaintiff  and  for  the 
aaid  defendant ;  and  the  said  exceptions  being  opened,  upon  debate  of  the 
matter  and  hearing  the  defendant's  answer,  and  the  said  exceptions  taken 
Ihereto,  read,  and  what  was  alleged  by  the  council  for  the  plabtiff  and  for 
Ibe  defendant ; 

Allowed, — This  Court  held  the  answer  of  the  defendant  to  be  insufficient 
in  the  points  excepted  to ;  And  doth  order,  that  the  said  exceptions  [do 

stand  and]  be  allowed. Direction  for  payment  of  costs  by  defendant, 

and  time  to  answer,  if  any : 

Overruled, — This  Court  held  the  answer  of  the  said  defendant  to  be  suf- 
ficient in  the  points  excepted  to ;  And  doth  order,  that  the  said  exceptions 

be  overruled. Direction  for  payment  of  costs  by  plaintiff,  and  liberty 

to  amend,  if  any : 
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Some  aHowedy  others  overruled,  —  This  Court  held  the  answer  of  the  sud 
defendant  to  be  insufficient  in  the  points  excepted  to  bj  the  1st,  2d,  dd,  4thy 
and  5th  of  the  said  exceptions ;  And  doth  order  that  the  said  exceptions  1st, 
2d,  3d,  4th,  and  5th  [do  stand  and]  be  allowed ;  And  this  Court  held  the 
answer  of  the  said  defendant  to  be  sufficient  in  the  points  excepted  to  by  the 
6th  and  7th  of  such  exceptions ;  And  doth  order,  that  the  said  6th  and  7  th  of 
such  exceptions  be  overruled ;  And  it  is  ordered,  that  the  costs  of  the  plain- 
tiff and  the  defendant  of  all  the  said  exceptions  be  taxed  by  &c*,  who  is  to 
certify  the  amount  of  five  seventh  parts  of  such  costs  of  the  plaintiff,  and  two 
seventh  parts  of  the  said  costs  of  the  said  defendant,  and  deduct  the  said 
two  seventh  parts  of  the  said  defendant's  costs  from  the  amount  of  the  said 
five  seventh  parts  of  the  costs  of  the  plaintiff,  and  certify  the  balance ;  and 
it  is  ordered,  that  the  said  defendant  A.  do  pay  to  the  plaintiff  B.  the  bal- 
ance so  certified. Time  to  answer,  if  any.     2  Seton  Dec  (Eng.  ed. 

1862)  1256. 


5.  Demurrer  and  Plea. 

Order  on  hearing  demurrer  orpleci. 

The  demurrer  [or  plea]  put  in  by  the  defendant  to  the  whole  [or  part]  of 
the  plaintiff's  bill  coming  on  &c,  to  be  argued  before  this  Court,  in  the 
presence  of  counsel  for  the  plaintiff  and  for  the  defendant  [^so,  addj  and 
the  said  defendant  by  his  counsel  demurring  orally  to  the  said  bill  for  want 
of  parties]  ;  upon  opening  and  debate  of  the  matter  &c..  This  Court  [If 
standing  for  judgment,  add,  did  order,  that  the  said  demurrer  (or  plea) 
should  stand  for  judgment,  and  the  same  standing  &c.]  ;  IfdUawed^  This 
Court  held  the  said  demurrer  [or  plea]  to  be  good  and  sufficient,  and  doth 
therefore  order,  that  the  same  do  stand  and  be  allowed  [If  plaintiff  un- 
dertahes  to  reply  to  plea,  And  the  plaintiff  by  his  counsel  undertakiAg  to 
reply  to  the  said  ple^  it  is  ordered,  that  the  costs  occasioned  by  the  said  plea 
be  costs  in  the  cause]  ;  and  that  the  plaintiff  A.  do  pay  to  the  said  defend- 
ant B.  his  costs  of  the  said  demurrer  [or  plea]  ;  [If  to  the  whole  hill  and  no 
liberty  to  amend  given,  add,  and  also  his  further  costs  of  this  suit],  to  be 

taxed  by  &c. Liberty  to  amend,  [^any,  and  if  so,  Gk^but  in  default 

of  the  plaintiff  amending  his  bill  within  (three  weeks)  from  this  date,  it  is 
ordered,  that  the  plaintiff  A.  do  pay  to  the  defendant  B.  his  further  costs  of 

this  suit,  to  be  taxed  by  &c] If  overruled.  This  Court  held  the  said 

demurrer  [or  plea]  to  be  insufficient,  and  doth  therefore  order  that  the 

same  be  overruled. Direction  as  to  costs ;  time  to  answer,  if  any. .   2 

Seton  Dec.  (Eng.  ed.  1862)  1258. 
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6.  Defendant  out  of  Jurisdiction. 

(a.)   Order  for  service  ofliU  on  defendant  out  of  jurisdiction. 

Upon  motion  this  day  made  unto  this  Court  by  —  of  counsel  for  the 
plaintiff,  it  was  alleged  that  the  plaintiff  has  exhibited  his  bill  in  this  Court, 
against  the  defendants  A.  B.,  &c.,  and  that  they  reside  at  Naples,  and  that 
the  defendant  C.  D.  resides  at  Pesth ;  it  was  therefore  prayed  that  the 
plaintiff  may  be  at  liberty  to  serve  a  copy  of  the  [printed]  bill  filed  in  this 
cause,  and  the  indorsement  thereon,  on  the  defendants  A.  B.,  &c.,  at 
Naples  or  elsewhere,  and  on  the  defendant  at  Pesth  or  elsewhere  in  Hun- 
gary ;  and  the  time  witliin  which  the  said  defendants  A.  B.,  &c  are  to  ap- 
pear to  the  said  bill  is  to  be  fourteen  days  after  such  service,  and  the  time 
within  which  the  said  last-mentioned  defendant  C.  D.  is  to  appear  to  the 
said  bill  is  to  be  eighteen  days  after  such  service.    Tripp's  Forms,  117. 

(5.)   Order  for  plaintiff  to  he  at  liberty  to  appear  for  defendant  served  with 

bin  out  of  the  jurisdiction. 

Whereas  by  an  order,  &c.,  [^Hecite  the  order  authorizing  service  abroeuL] 

Now,  upon  motion  this  day  made  unto  this  Court  by ,  of  counsel  for 

the  plaintiff,  it  was  alleged  that  on  the  —  day  of ,  the  said  defend- 
ant A.  B.  was  duly  served  at  Naples  with  a  [printed]  copy  of  the  said 
bill  and  the  indorsement  thereon,  and  a  copy  of  the  said  order,  as  by  the 
affidavit  of  the  plaintiff  and  an  exhibit  marked  A.,  being  a  notarial  certifi- 
cate in  the  Italian  language,  of  the  service  of  copies  of  the  said  bill  and 
duplicate  order  on  the  said  defendant  appears ;  but  the  said  defendant  A. 

B.  hath  not  entered  an  appearance  to  the  said  bill,  as  by  the clerk's 

certificate  appears ;  it  was  therefore  prayed  that  the  plaintiff  may  be  at 
liberty  to  enter  an  appearance  to  his  said  bill  for  the  said  defendant  A.  B., 
which,  upon  hearing  the  said  order,  the  notarial  certificate,  an  affidavit  of 
A.  £.,  and  certificate  read,  is  ordered  accordingly.    Tripp's  Forms,  118. 

(c.)    Order  to  take  UU  pro  confessOy  defendant  being  out  of  the  jurisdiction. 

Upon  motion  &C.,  made  &c.,  by  ScCj  it  was  alleged  that  the  defendant 
T.  de  II.,  appeared  to  the  plaintiff's  bill,  but  not  having  put  in  his  answer 
within  the  time  limited  by  the  Court  in  that  behalf,  an  attachment  was  is- 

Bued  against  him  for  want  of  his  answer,  directed  to  the  sheriff  of , 

who  hath  returned  non  est  inventus  thereon ;  that  it  appears  by  the  affi- 
davit of  G.  R.,  that  the  plaintiff  is  unable  with  due  diligence  to  procure  a 
writ  of  attachment  for  want  of  his  answer  to  be  executed  against  the  de- 
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fendant,  bj  reason  of  his  being  out  of  the  jurisdiction  of  this  Comi;  ^ 

the  said  defendant  hath  not  put  in  his  answer,  as  bj  the deli's  cet- 

tificate  appears;  it  was  therefore  prajed  that  the  plaintiff's  bill  migbik 
taken  pro  confesso  against  the  said  defendant ;  whereupon,  and  upoo  heir- 
ing  the  said  affidavit,  an  affidavit  of  R  H.,  an  affidavit  of  J.  D.  W.  of 
notice  of  this  application  to  the  defendant,  and  the  said  certificate  read,  tiM 

Court  doth  order  that  the  clerk  &c,  do  attend  on  the day  of  — 

next,  with  the  record  of  the  plaintififs  bill,  in  order  that  the  same  maj  be 
taken  pro  confesso  against  the  said  defendant  F.  de  H.  And  it  is  ordodi 
that  this  order  be  served  upon  the  said  defendant.     Tripp's  Fonns,  12L 
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RULES  OF  PRACTICE 

ton    THE 

COURTS  OF  EQUITY  OF  THE  UNITED  STATES, 

PBOMULGATED   BY   THE   SUPBEME   COUBT   OF  THE   UNITED   STATES, 

JAKUABY   TEEM,  1842. 

AUD 

THE  ADDITIONAL  BULBS  AND  AMENDMENTS  OF  RULES  ADOPTED 

AND  PROMULGATED  SINCE  THAT  TIME. 

PRELIMINAJtT  ReOTTLATIOITS. 

L 

The  Circait  Coarts,  as  Courts  of  Equity,  shall  he  deemed  always  open 
for  the  purpose  of  filing  bills,  answers,  and  other  pleadings,  for  issuing  and 
retuming  mesne  and  final  process  and  commissions,  and  for  making  and 
directing  all  interlocutory  motions,  orders,  rules,  and  other  proceedings, 
preparatory  to  the  hearing  of  all  causes  upon  their  merits. 

n. 

The  clerk's  office  shall  be  open,  and  the  derk  shall  be  in  attendance 
therein,  on  the  first  Monday  of  every  month,  for  the  purpose  of  receiving, 
entering,  entertaining,  and  disposing  of  aU  motions,  rules,  orders,  and  other 
proceedlngd,  which  are  grantable  of  course  and  applied  for,  or  had  by  the 
parties,  or  their  solicitors,  in  aU  causes  pending  in  equity,  in  pursuance  of 
the  rules  hereby  prescribed. 

m. 

Any  Judge  of  the  Circuit  Court,  as  well  in  vacation  as  in  term,  may,  at 
chambers,  or  on  rule  days,  at  the  clerk's  office,  make  and  direct  all  such 
interlocutory  orders,  rules,  and  other  proceedings,  preparatory  to  the  hear- 
ing of  all  causes  upon  their  merits,  in  the  same  manner  and  with  the  same 
effect  as  the  Circuit  Court  could  make  and  direct  the  same  in  term,  reason- 
able notice  of  the  application  therefor  being  first  given  to  the  adverse  party, 
or  his  solicitor,  to  appear  and  show  cause  to  the  contrary  at  the  next  rule 
day  thereafter,  unless  some  other  time  is  assigned  by  the  Judge  for  the 
hearing.  % 
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IV. 

All  motions,  rules,  orders,  and  other  proceedings  made  and  directed  it 
chambers,  or  on  rule  days  at  the  clerk's  office,  whether  special  or  of  oooBe, 
shall  be  entered  by  the  clerk  in  an  order  book,  to  be  kept  at  the  6eXi 
office  on  the  day  when  thej  are  made  and  directed,  which  book  shiO  be 
open  at  all  office  hours  to  the  free  inspection  of  the  parties  in  asy  suit  ii 
equity,  and  their  solicitors.  And  except  in  cases  where  pereoDal  or  otiier 
notice  is  specially  required  or  directed,  such  entry  in  the  order  bookU 
be  deemed  sufficient  notice  to  the  parties  and  their  solicitors,  without  fiff* 
ther  service  thereof,  of  all  orders,  rules,  acts,  notices,  and  other  prooeed- 
ings  entered  in  such  order  book,  touching  any  and  all  the  ooatien  in  ^ 
suits,  to  and  in  which  they  are  parties  and  solicitors.  And  notice  to  tbe 
solicitors  shall  be  deemed  notice  to  the  parties  for  whom  they  appear  o' 
whom  they  represent,  in  all  cases  where  personal  notice  on  the  puties 
is  not  otherwise  specially  required.  Where  the  solicitors  for  aU  the  partia 
in  a  suit  reside  in  or  near  the  same  town  or  city,  the  Judges  of  the  Orc» 
Court  may,  by  rule,  abridge  the  time  for  notice  of  rules,  orders,  or  oto 
proceedings,  not  requiring  personal  service  on  the  parties,  in  their  disotttB- 

V. 

All  motions  and  applications  in  the  Clerk's  office  for  the  issoingof  oe9» 
process  and  final  process  to  enforce  and  execute  decrees,  for  fiBsg  W 
answers,  pleas,  demurrers,  and  other  pleadings ;  for  making  ameodoKtf 
to  bills  and  answers ;  for  taking  bills  pro  confesso  ;  for  filing  excepM 
and  for  other  proceedings  in  the  clerk's  office,  which  do  not,  by  the  ro** 
hereinafter  prescribed,  require  any  allowance  or  order  of  the  CoiBt»* 
of  any  Judge  thereof,  shall  be  deemed  motions  and  applicatioos,  giasttfk 
of  course  by  the  clerk  of  the  Court.  But  the  same  may  be  saspendd,^ 
altered,  or  rescinded,  by  any  Judge  of  the  Court,  upon  special  cause  sfco*** 

VI. 

All  motions  for  rules  or  orders,  and  other  proceedings,  which  art  ^ 
grantable  of  course,  or  without  notice,  shall,  unless  a  different  time  w  •" 
signed  by  a  Judge  of  the  Court,  be  made  on  a  rule  day,  and  entered  ia* 
order  book,  and  shall  be  heard  at  the  rule  day  next  after  that  on  whi»9^ 
motion  is  made.  And  if  the  adverse  party,  or  his  solicitor,  shafl  no*  "* 
appear,  or  shall  not  show  good  cause  against  the  same,  the  motioB  itff  * 
heard  by  any  Judge  of  the  Court  ex  parte,  and  granted,  as  if  not  obje*" 
to,  or  refused,  in  his  discretion. . 
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Peooess. 

VIL      . 

The  process  of  subpcsna  shall  oonstitate  the  proper  mesne  process  in  all 
suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to  appear  and 
answer  to  the  exigency  of  the  bill ;  and  unless  otherwise  provided  in  these 
rules,  or  specially  ordered  by  the  Circuit  Court,  a  writ  of  attachment,  and 
if  the  defendant  cannot  be  found,  a  writ  of  sequestration,  or  a  writ  of  as- 
sistance to  enforce  a  delivery  of  possession,  as  the  case  may  require,  shall 
be  the  proper  process  to  issue  for  the  purpose  of  compelling  obedience  to 
any  interlocutory  or  final  order  or  decree  of  the  Court, 

vni- 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used  in  the  Cir- 
cuit Court  in  suits  at  common  law  in  actions  of  assumpsit    If  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execu- 
tion of  a  conveyance  of  land,  or  the  delivering  up  of  deeds,  or  other  docu- 
ments, the  decree  shall,  in  all  cases,  prescribe  the  time  within  which  the 
act  shall  be  done,  of  which  the  defendant  shall  be  bound  without  further 
service  to  take  notice;  and  upon  affidavit  of  the  plaintiff,  filed  in  the  clerk's 
office,  that  the  same  has  not  been  complied  with  within  the  prescribed  time, 
the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party^ 
from  which,  if  attached  thereon,  he  shall  not  be  discharged,  unless  upon  a 
full  compliance  with  the  decree  and  the  payment  of  all  costs,  or  upon  a 
special  order  of  the  Court  or  of  a  Judge  thereof,  upon  motion  and  affidavit 
enlarging  the  time  for  the  performance  thereof.    If  the  delinquent  party 
cannot  be  found,  a  writ  of  sequestration  shall  issue  against  his  estate  upon 
the  return  of  non  est  inventus,  to  compel  obedience  to  the  decree. 

IX. 

When  any  decree  or  order  is  for  the  delivery  of  possession,  upon  proof 

made  by  affidavit,  of  a  demand  and  refusal  to  obey  the  decree  or  order,  the 

party  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance  from  the 

clerk  of  the  Court 

X. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an  order, 
or  in  whose  fietvor  an  order  shall  have  been  made,  shall  be  enabled  to  en- 
force obedience  to  such  order  by  the  same  process  as  if  he  were  a  party  to 
the  cause ;  and  every  person,  not  being  a  party  in  any  cause,  against  whom 
obedience  to  any  order  of  the  Court  may  be  enforced,  shall  be  liable  to  the 
same  process  for  enforcing  obedience  to  such  order,  as  if  he  were  a  party  in 
the  cause. 
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Sebyige  of  PbOCE88. 

XI.  ' 

No  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  nit  ii 
equity,  until  the  bill  is  filed  in  the  office. 

XII. 

Whenever  a  bill  is  fQed^the  clerk  shall  issue  the  process  of  Eobpcoa 
thereon,  as  of  course,  upon  the  application  of  the  plaintiff,  which  M  k 
returnable  into  tlie  clerk's  office  the  next  rule  day,  or  the  next  rok  day  lot 
one,  at  the  election  of  the  plaintiff,  occurring  after  twenty  days  from  tie 
time  of  the  issuing  thereof.  At  the  bottom  of  the  subpcena  shaQ  be  {M 
a  memorandum,  that  the  defendant  is  to  enter  his  appearance  in  the  soiti 
the  clerk's  office,  on  or  before  the  day  at  which  the  writ  is  letnnakk' 
otherwise,  the  bill  may  be  taken  pro  confesso.  When  there  are  moreikfi 
one  defendants,  a  writ  of  subpoena  may,  at  the  election  of  the  plainbC^ 
sued  out  separately  for  each  defendant,  except  in  the  case  of  hosbaodsB 
wife,  defendants,  or  a  joint  subpoena  against  all  the  defendants. 

xni. 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy  thcrrf  ^ 
the  officer  serving  the  same  to  the  defendant  personally,  or,  in  case  d  lat* 
band  and  wife,  to  the  husband  personally,  or  by  leaving  a  copy  thtfrf  * 
the  dwelling-house  or  usual  place  of  abode  of  each  defendant,  vitb  smt 
free  white  person,  who  is  a  member  or  resident  in  the  family. 

XIV. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any  W»^ 
ant,  the  plaintiff  shall  be  entitled  to  another  subpoena,  Mies  quotia,  9p^ 
such  defendant,  if  he  shall  require  it,  until  due  service  is  made. 

XV. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  theoaistf^ 
the  district,  or  his  deputy,  or  by  some  other  person  specially  appo^w  *f 
the  Court  for  that  purpose,  and  not  otherwise ;  in  the  latter  ease,  t^f^ 
son  serving  the  process  shall  make  affidavit  thereof. 

XVL 

Upon  the  return  of  the  subpoena,  as  served  and  executed  npooa^^ 
fendant,  the  clerk  shall  enter  the  suit  upon  his  docket  as  pendiog  '^  ^ 
Court,  and  shall  state  the  time  of  the  entry. 
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Afpeabance* 

xvn. 

The  appearance  day  of  the  defendant  shall  be  the  role  day,  to  which  the 
subpoena  is  made  returnable ;  provided,  he  has  been  served  with  the  pro- 
cess twenty  days  before  that  day ;  otherwise,  his  appearance  day  shall  be 
the  next  rule  day  succeeding  the  rule  day,  when  the  process  is  return- 
able. 

The  appearance  of  the  defendant,  either  personally  or  by  his  solicitor, 
shall  be  entered  in  the  order  book  on  the  day  thereof  by  the  clerk. 

Bills  taken  Pro  Confesso. 

XVIII. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be  otherwise 
enlarged,  for  cause  shown,  by  a  judge  of  the  Court  upon  motion  for  that 
purpose,  to  file  his  plea,  demurrer,  or  answer  to  the  bill  in  the  clerk's  office, 
on  the  rule  day  next  succeeding  that  of  entering  his  appearance  ;  in  default 
thereof,  the  plaintiff  may,  at  his  election,  enter  an  order  (as  of  course)  in 
the  order  book,  that  the  bill  be  taken  pro  confesso;  and  thereupon  the  cause 
shall  be  proceeded  in  ex  parte,  and  the  matter  of  the  bill  may  be  decreed 
by  the  Court  at  the  next  ensuing  term  thereof  accordingly,  if  the  same  can 
be  done  without  an  answer,  and  is  proper  to  be  decreed  ;  or  the  plaintiff,  if 
he  requires  any  discovery  or  answer  to  enable  him  to  obtain  a  proper  de- 
cree, shall  be  entitled  to  process  of  attachment  against  the  defendant,  to 
compel  an  answer ;  and  the  defendant  shall  not,  when  arrested  upon  such 
process,  be  discharged  therefrom,  unless,  upon  filing  his  answer,  or  other- 
wise complying  with  such  order  as  the  Court  or  a  judge  thereof  may  direct, 
as  to  pleading  to  or  fully  answering  the  bill,  within  a  period  to  be  fixed  by 
the  Court  or  judge,  and  undertaking  to  speed  the  cause. 

XIX. 

When  the  bill  is  taken  pro  afn/esso,  the  Court  may  proceed  to  a  decree 

at  the  next  ensuing  term  thereof,  and  such  decree  rendered  shall  be  deemed 

absolute,  unless  the  Court  shall,  at  the  same  term,  set  aside  the  same,  or 

enlarge  the  time  for  filing  the  answer,  upon  cause  shown  upon  motion  and 

affidavit  of  the  defendant    And  no  such  motion  shall  be  granted,  unless 

upon  the  payment  of  the  costs  of  the  plaintiff  in  the  suit  up  to  that  time, 

or  aach  part  thereof  as  the  Court  shall  deem  reasonable,  and  unless  the 

defendant  shall  undertake  to  file  his  answer  within  such  time  as  the  Court 

shall  direct,  and  submit  to  such  other  terms  as  the  Court  shall  direct,  for 

the  purpose  of  speeding  the  cause. 
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Frame  op  Bills. 


Every  bill,  in  the  introductory  part  thereof,  shall  contain  the  names, 
places  of  abode,  and  citizenship,  of  all  the  parties,  plaintifis,  and  defend* 
ants,  by  and  against  whom  the  bill  is  brought.  The  form,  in  substance, 
shall  be  as  follows :  '^  To  the  Judges  of  the  Circuit  Court  of  the  United 

States  for  the  District  of .    A.  B.,  of ,  and  a  citizen  of  the  State 

.  of ,  brings  thb,  his  bill,  against  C.  D.,  of ^  and  a  citizen  of  the 

State  of ,  and  E.  F.,  of ,  and  a  citizen  of  the  State  of ,  and 

thereupon  your  orator  complains  and  says,  that  dec" 

XXL 

The  plaintiff,  in  his  bill,  shall  be  at  liberty  to  omit,  at  his  option,  the 
part  which  is  usually  called  the  common  confederacy  clause  of  the  bill, 
averring  a  confederacy  between  the  defendants  to  injure  or  defraud  the 
plaintiff;  also  what  is  commonly  called  the  charging  part  of  the  bill,  setting 
forth  the  matters  or  excuses,  which  the  defendant  is  supposed  to  intend  to 
set  up  by  way  of  defence  to  the  bill ;  also,  what  is  commonly  called  the 
jurisdiction  clause  of  the  bill,  that  the  acts  complained  of  are  contrary  to 
equity,  and  that  the  defendant  is  without  any  remedy  at  law  ;  and  the  bill 
shall  not  be  demurrable  therefor.  And  the  plaintiff  may,  in  the  narrative  or 
stating  part  of  his  bill,  state  and  avoid,  by  counter  averments,  at  his  option, 
any  matter  or  thing,  which  he  supposes  will  be  insisted  upon  by  the  defend- 
ant, by  way  of  defence  or  excuse,  t^  the  case  made  by  the  plaintiff  for  re- 
lief. The  prayer  of  the  bill  shall  ask  the  special  relief,  to  which  the  plain- 
tiff supposes  himself  entitled,  and  also  shall  contain  a  prayer  for  general 
relief;  and  if  an  injunction  or  a  writ  of  ne  exeat  regno,  or  any  other  special 
order  pending  the  suit,  is  required,  it  shall  also  be  specially  asked  for. 

XXIL 

If  any  persons,  other  than  those  named  as  defendants  in  the  bill,  shall 
appear  to  be  necessary  or  proper  parties  thereto,  the  bill  shall  aver  the 
reason  why  they  are  not  made  parties,  by  showing  them  to  be  without  the 
jurisdiction  of  the  Court,  or  that  they  cannot  be  joined  without  ousting  the 
jurisdiction  of  the  Court  as  to  the  other  parties.  And  as  to  persons  who 
are  without  the  jurisdiction,  and  may  properly  be  made  parties,  the  bill  may 
pray  that  process  may  issue  to  make  them  parties  to  the  bill,  if  they  should 
come  within  the  jurisdiction. 
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xxni. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the  names  of 

all  the  defendants  named  in  the  introductory  part  of  the  bill,  and  if  any  of 

them  are  known  to  be  infiints  under  age,  or  otherwise  under  guardianship, 

shall  state  the  &ct  so  that  the  Court  may  take  order  thereon  as  justice  may 

require  upon  the  return  of  the  process.    If  an  injunction,  or  a  writ  of  ne 

txeat  regnOy  or  any  other  special  order  pending  the  suit,  is  asked  for  in  the 

prayer  for  relief,  that  shall  be  sufficient,  without  repeating  the  same  in  the 

prayer  for  process. 

XXIV. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to  it,  which 
shall  be  considered  as  an  affirmation  on  his  part,  that,  upon  the  instructions 
giyen  to  him  and  the  case  laid  before  him,  there  is  good  ground  for  the  suit, 
in  the  manner  in  which  it  is  framed. 

XXV. 

In  order  to  prevent  unnecessary  costs  and  expenses,  and  to  promote 
brevity,  succinctness,  and  directness  in  the  allegations  of  bills  and  answers, 
the  regular  taxable  costs  for  every  bill  and  answer  shall  in  no  ca^e  exceed 
the  sum  which  is  allowed  in  the  State  Court  of  Chancery  in  the  district,  if 
any  there  be ;  but  if  there  be  none,  then  it  shall  not  exceed  the  sum  of 
three  dollars  for  every  bill  or  answer. 

Scandal  and  Impertinence  in  Bills. 

XXVI. 

£very  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it  reason- 
ably can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  documents, 
contracts,  or  other  instruments  in  hac  verba,  or  any  other  impertinent  mat- 
ter, or  any  scandalous  matter  not  relevant  to  the  suit  If  it  does,  it  may, 
on  exceptions,  be  referred  to  a  Master  by  any  Judge  of  the  Court  for  im- 
pertinence or  scandal,  and  if  so  found  by  him,  the  matter  shall  be  expunged 
at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the  defendant  all  his 
costs  in  the  suit  up  to  that  time,  unless  the  Court,  or  a  Judge  thereof,  shall 
otherwise  order.  If  the  Master  shall  report  that  the  bill  is  not  scandalous 
or  impertinent,  the  defendant  [plaintiff]  shall  be  entitled  to  all  costs  oc- 
casioned by  the  reference. 

xxvn. 

No  order  shall  be  made  by  any  Judge  for  referring  any  bill,  answer,  at 
pleading,  or  other  matter,  or  proceeding  depending  before  the  Court  for 
scandal  or  impertinence  unless  exceptions  are  taken  in  writing,  and  signed 
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by  counsel,  describing  the  paiticulor  paaaages  which  are  considered  scao- 
dalouB  or  impertinent;  nor  unless  the  exceptions  shall  be  filed  on  or  be- 
fore the  next  rale  day,  after  the  process  on  the  hill  shall  be  returnable, 
or  after  the  answer  or  pleading  is  filed.  Ajid  sncb  order,  when  obtained, 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order  shall, 
without  any  unnecessary  delay,  procure  the  Master  to  examine  and  report 
for  the  same  on  or  before  the  next  succeeding  rule  day,  or  the  Master  shall 
certify  that  further  time  is  necessary  for  him  to  complete  the  examina- 
tion. 

Amekdments  of  Bills. 

XXVIIL 

The  plaintiff  shall  be  at  liberty  as  a  matter  of  course,  and  without  pay- 
ment  of  costs,  to  amend  his  bill  in  any  matters  whatsoever,  before  any  copy 
has  been  taken  out  of  the  clerk's  office,  and  in  any  small  matters  afterwards, 
such  as  filling  blanks,  correcting  erroTB  of  dates,  misnomer  of  parties,  mis- 
description of  premises,  clerical  errors,  and  generally  in  matters  of  form- 
But  if  he  amend  in  a  material  point,  (as  he  may  do  of  course,)  after  a 
copy  has  been  bo  taken,  before  any  answer  or  plea,  or  demurrer  to  the  bill, 
he  shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and  shall  with- 
out delay  furnish  him  a  fair  copy  thereof,  free  of  expense,  with  suitable 
references  to  the  places  where  the  same  are  to  be  inserted.  And  if  the 
amendments  are  numerous,  he  shall  famish  in  like  manner  to  the  defend- 
ant a  copy  of  the  whole  bill  as  amended,  and  if  there  be  more  than  one 
defendaut,  a  copy  shall  be  furnished  to  each  defendant  affected  thereby. 

XXIX. 

After  an  answer  or  plea  or  demurrer  is  put  in,  and  before  replication, 
the  defendant  may,  upion  motion  or  [lelition,  wiihont  notice,  obtain  an  order 
from  any  Judge  of  the  Court,  to  amend  his  bill  on  or  before  the  next  suc- 
ceeding rule  day,  upon  payment  of  costs,  or  without  payment  of  costs,  aa 
the  Court  or  a  Judge  thereof  may  iu  his  diacrelion  direct.  But  after  re- 
plication filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  and  to 
amend  Iiia  bill,  except  upon  a  special  order  of  a  Judge  of  the  Court,  upon 
motion  or  petition,  after  due  notice  to  the  other  party,  and  upon  proof  by 
alTidiwit,  llial  i!ie  same  is  not  made  for  the  purpose  of  vexation  or  delay, 
ur  that  the  matter  of  the  proposed  amendment  is  material,  and  could  not 
with  ri^asonable  diligence  have  been  sooner  introduced  into  the  bill,  and 
ujiiin  lit)  plabtllTs  submitting  to  such  other  terms  as  may  be  imposed  by 
Uh!  Jmlafc.iiiiBip'Wding  thu  cnase. 


JmlafcfcBjWtCding  thu  cnase. 
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If  the  plaintiff,  so  obtainiiig  any  order  to  amend  his  bill  after  answer  or 
plea  or  demurrer,  or  after  replication,  shall  not  file  his  amendments  or 
amended  bill  as  the  case  may  require,  in  the  clerk's  office,  on  or  before  the 
next  succeeding  rule  day,  he  shall  be  considered  to  have  abandoned  the 
same,  and  the  cause  shall  proceed,  as  if  no  application  for  any  amendment 
had  been  made. 

Dehurrebs  and  Pleas. 

XXXL 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  unless  upon 
a  certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  in  point  of 
law,  and  supported  by  the  affidavit  of  the  defendant,  that  it  is  not  inter- 
posed for  delay ;  and  if  a  plea,  that  it  is  true  in  point  of  fact. 

xxxn. 

The  defendant  may,  at  any  time  before  the  bill  is  taken  for  confessed,  or 
afterwards  with  the  leave  of  the  Court,  demur  or  plead  to  the  whole  bill, 
or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to 
the  residue ;  but  in  every  ease  in  which  the  bill  specially  charges  fraud  or 
combination,  a  plea  to  such  part  must  be  accompanied  with  an  answer  forti- 
fying the  plea,  and  explicitly  denying  the  fraud  and  combination,  and  the 
facts  on  which  the  charge  is  founded. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued,  or  he 
may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts  stated  in  the  plea 
be  determined  for  the  defendant,  they  shall  avail  him,  as  far  as  in  law  and 
equity  they  ought  to  avail  him. 

xxxrv. 

If,  upon  the  bearing,  any  demurrer  or  plea  is  overruled,  the  plaintiff 
shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period,  unless  the  Court 
shall  be  satisfied  that  the  defendant  had  good  ground  in  point  of  law  or  fact 
to  interpose  the  same,  and  It  was  not  interposed  vexatlously  or  for  delay. 
And  upon  the  overruling  of  any  plea  or  demurrer,  the  defendant  shall  be 
assigned  to  answer  the  bill,  or  so  much  thereof  as  is  covered  by  the  plea  or 
demurrer,  the  next  succeeding  rule  day,  or  at  such  other  period  as,  con- 
aistently  with  justice  and  the  rights  of  the  defendant,  the  same  can,  in  the 
judgment  of  the  Court,  be  reasonably  done ;  in  default  whereof,  the  bill 
shall  be  taken  against  him,  pro  eonfeuoy  and  the  matter  thereof  proceeded 
in  and  decreed  accordingly. 
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by  counsel,  describiDg  the  pardcular  passages  which  are  considered  aas- 
dalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  oq  or  1»- 
fore  the  next  rule  daj,  afler  the  process  on  the  bill  shall  be  retuinaUe, 
or  after  the  answer  or  pleading  is  filed.  And  such  order,  when  obtaiDed, 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order  shaQ, 
without  any  unnecessary  delay,  procure  the  Master  to  examine  and  report 
for  the  same  on  or  before  the  next  succeeding  rule  day,  or  the  Master  M 
certify  that  further  time  is  necessary  for  him  to  complete  the  exanuBi* 
tion. 

Amendments  of  Bills. 

XXVIEL 

The  plaintiff  shall  be  at  liberty  as  a  matter  of  course,  and  without  ptf- 
ment  of  costs,  to  amend  his  bill  in  any  matters  whatsoever,  before  anj  copy 
has  been  taken  out  of  the  clerk's  office,  and  in  any  small  matters  aftemids 
such  as  filling  blanks,  correcting  errors  of  dates,  misnomer  of  parties,  nis- 
description  of  premises,  clerical  errors,  and  generally  in  matters  of  fom 
But  if  he  amend  in  a  material  point,  (as  he  may  do  of  course,)  ifttf  * 
copy  has  been  so  taken,  before  any  answer  or  plea,  or  demurrer  to  die  lA 
he  shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and  shall  viik- 
out  delay  furnish  him  a  fair  copy  thereof,  free  of  expense,  with  &aa^ 
references  to  the  places  where  the  same  are  to  be  inserted.  And  if  tk 
amendments  are  numerous,  he  shall  furnish  in  like  manner  to  the  defend 
ant  a  copy  of  the  whole  bill  as  amended,  and  if  there  be  more  thai  <ae 
defendant,  a  copy  shall  be  furnished  to  each  defendant  affected  therd)j* 

XXTX. 

After  an  answer  or  plea  or  demurrer  is  put  in,  and  before  replica^ 
the  defendant  may,  upon  motion  or  petition,  without  notice,  obtain  an  odff 
from  any  Judge  of  the  Ck)urt,  to  amend  his  bill  on  or  before  the  next  $«' 
ceeding  rule  day,  upon  payment  of  costs,  or  without  payment  (^co^i' 
the  Court  or  a  Judge  thereof  may  in  his  discretion  direct  Bot  after  I^ 
plication  filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  an^  ^ 
amend  his  bill,  except  upon  a  special  order  of  a  Judge  of  the  Court,  if* 
motion  or  petition,  afler  due  notice  to  the  other  party,  and  upon  proof  bf 
affidavit,  that  the  same  is  not  made  for  the  purpose  of  yexatioo  or  ^^ 
or  that  the  matter  of  the  proposed  amendment  is  material,  and  ooeM  ■* 
with  reasonable  diligence  have  been  sooner  introduced  into  the  biH^ 
upon  the  plaintiff's  submitting  to  such  other  tenns  as  may  be  'uofoefi  9 
the  Judge  for  speeding  the  cause. 
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If  the  plaintiff,  so  obtainiDg  any  order  to  amend  his  bill  afler  answer  or 
plea  or  demurrer,  or  after  replication,  shall  not  file  his  amendments  or 
amended  bill  as  the  case  may  require,  in  the  clerk's  office,  on  or  before  the 
next  succeeding  rule  day,  he  shall  be  considered  to  have  abandoned  the 
same,  and  the  cause  shall  proceed,  as  if  no  application  for  any  amendment 
had  been  made. 

Demttbrbrs  and  Pleas. 

XXXI. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  nnless  upon 
a  certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  in  point  of 
law,  and  supported  by  the  affidavit  of  the  defendant,  that  it  is  not  inter- 
posed for  delay ;  and  if  a  plea,  that  it  is  true  in  point  of  fact. 

xxxn. 

The  defendant  may,  at  any  time  before  the  bill  is  taken  for  confessed,  or 
afterwards  with  the  leave  of  the  Court,  demur  or  plead  to  the  whole  bill, 
or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to 
the  residue ;  but  in  every  case  in  which  the  bill  specially  charges  fraud  or 
combination,  a  plea  to  such  part  must  be  accompanied  with  an  answer  forti* 
fying  the  plea,  and  explicitly  denying  the  firaud  and  combination,  and  the 
facta  on  which  the  charge  is  founded. 

XXXTTT. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued,  or  he 
may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts  stated  in  the  plea 
be  determined  for  the  defendant,  they  shall  avail  him,  as  &r  as  in  law  and 
equity  they  ought  to  avail  him. 

XXXIV. 

If,  upon  the  hearing,  any  demiurer  or  plea  is  overruled,  the  plaintiff 

ahall  be  entitled  to  his  oosts  in  the  cause  up  to  that  period,  unless  the  Court 

eball  be  satisfied  that  the  defendant  had  good  ground  in  point  of  law  or  fact 

to  interpose  the  same,  and  It  was  not  interposed  vexatiously  or  for  delay. 

And  upon  the  overruling  of  any  plea  or  demurrer,  the  defendant  shall  be 

assigned  to  answer  the  bill,  or  so  much  thereof  as  is  covered  by  the  plea  or 

demurrer,  the  next  succeeding  rule  day,  or  at  such  other  period  as,  con- 

0istentIy  with  justice  and  the  rights  of  the  defendant,  the  same  can,  in  the 

judgpnent  of  the  Court,  be  reasonably  done ;  in  default  whereof,  the  bill 

shall  be  taken  against  him,  pro  confe$$Oy  and  the  matter  thereof  proceeded 

in  and  decreed  accordingly. 
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XXXV. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed,  the  deM- 
ant  shall  be  entitled  to  his  costs.  But  the  Court  maj,  in  its  discrelioa, 
upon  motion  of  the  plaintiff,  allow  him  to  amend  his  bill  upon  sodi  lew 
as  it  shall  deem  reasonable. 

XXXVI. 

No  demurrer  or  plea  shall  be  held  bad,  and  oyerruled  upon  argomeBt, 
only  because  such  demurrer  or  plea  shall  not  cover  so  much  of  thebiDtf 
it  might  by  law  have  extended  to. 

xxxvn. 

No  demurrer  or  plea  shall  be  held  bad,  and  overruled  upon  aigww*! 
onlj  because  the  answer  of  the  defendant  may  extend  to  some  put  of « 
same  matter  as  maj  be  covered  bj  such  demurrer  or  plea. 

XXX vni. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  anypletor^ 
xnurrer  for  argument,  on  the  rule  day,  when  the  same  is  filed,  or  on  w 
next  succeeding  rule  day,  he  shall  be  deemed  to  admit  the  troth  sod  fv* 
ciency  thereof,  and  his  bill  shall  be  dismissed  as  of  course,  unkas  a  J"P 
of  the  Court  shall  allow  him  further  time  for  the  purpose. 

Answebs. 

XXXTX. 

The  rule,  that  if  a  defendant  submits  to  answer  he  shall  ansirerMtf9 
aU  the  matters  of  the  bill,  shall  no  longer  apply,  in  cases  where  be  ^ 
by  plea  protect  himself  from  such  answer  and  discovery.  And  the  «* 
fendant  shall  be  entitled  in  all  cases  by  answer  to  insist  upon  iH  mitto'^ 
defence  (not  being  matters  of  abatement,  or  to  the  diaracter  of  the  partA 
or  matters  of  form)  in  bar  of  or  to  the  merits  of  the  bill,  of  whi*  * 
may  be  entitled  to  avail  himself  by  a  plea  in  bar;  and  in  sadiaos*^' 
shall  not  be  compellable  to  answer  any  other  matters  than  he  woon^ 
compellable  tp  answer  and  discover  upon  filing  a  plea  in  bar,  and  an  tf>^ 
in  support  of  such  plea,  touching  the  matters  set  forth  in  the  biBtoaivl 
or  repel  the  bar  or  defence.  Thus,  for  example,  a  lonaJUe  poichiscr  V 
a  valuable  consideration,  without  notice,  may  set  up  that  defence  bj  «sj* 
answer  instead  of  plea,  and  shall  be  entitled  to  the  same  proteeCiAi*" 
shall  not  be  compellable  to  make  any  further  answer  or  disoovery «  ^ 
title  than  he  would  be  in  any  answer  in  support  of  such  plea. 
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XL- 

A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  bill,  unless  specially  and  particularly  interrogated  thereto ;  and  a  de- 
fendant shall  not  be  bound  to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is  required  to  answer;  and 
where  a  defendant  shall  answer  any  statement  or  charge,  in  the  bill,  to 
which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the  matter  so 
stated  or  charged,  such  answer  shall  be  deemed  impertinent.^ 

XLL 

The  interrogatories  contained  in  the  interrogating  part  of  the  bill  shall 
be  divided  as  conveniently  as  may  be  from  each  other,  and  numbered  con- 
secutively 1,  2,  3,  &c.;  and  the  interrogatories  which  each  defendant  is  re- 
quired to  answer  shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the 
form  or  to  the  effect  following,  that  is  to  say :  ''  The  defendant  (A.  B.)  is 
required  to  answer  the  interrogatories  numbered  respectively  1,  2,  3,  &c,'' ; 
and  the  office  copy  of  the  bill  taken  by  each  defendant  shall  not  contain 
any  interrogatories  except  those  which  such  defendant  is  so  required  to 
answer,  unless  such  defendant  shall  require  to  be  furnished  with  a  copy  of 
the  whole  bill. 

XLIL 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories  which 
each  defendant  is  required  to  answer,  shall  be  considered  and  treated  as 
part  of  the  bill,  and  the  addition  of  any  such  note  to  the  bill,  or  any  altera- 
tion in  or  addition  to  such  note  afler  the  bill  is  filed,  shall  be  considered  and 
treated  as  an  amendment  of  the  bilL 

XLin. 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the  interrogating 
part  thereof,  and  beginning  with  the  words,  "  To  the  end,  therefore,"  there 
ahall  hereafter  be  used  words  in  the  form  or  to  the  effect  follow  ins :  *'  To 
the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may,  upon  their 
several  and  respective  corporal  oaths,  and  according  to  the  best  and  utmost 
of  their  several  and  respective  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of  the  several  in- 
terrogatories hereinafter  numbered  and  set  forth,  as  by  the  note  hereunder 
ivritten  they  arc  respectively  required  to  answer,  that  is  to  say :  — 

"1.  Whether  &c" 

"2.  Whether  &c." 

1  ThU  rale  wu  repealed  and  aonnlled  December  Term,  1850.    See  ISOth  Bole. 
TOi«  III.  199 
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XLIV. 

A  defendant  shall  be  at  liberty,  bj  answer,  to  decline  answeriDg  nj  is- 
terrogatorj  or  part  of  an  interrogatoiy,  ftom  answering  which  be  might 
have  protected  himself  by  demurrer ;  and  he  shall  be  at  libertj  so  to  de- 
cline, notwithstanding  he  shall  answer  other  parts  of  the  UU,  from  whiek 
he  might  have  protected  himself  by  demurrer. 

XLV. 

No  special  replication  to  any  answer  shall  be  filed.  But  if  any  mtllei 
alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to  amend  bis 
bill,  he  may  have  leave  to  amend  the  same  with  or  without  the  pajmeattf 
costs,  as  the  Court,  or  a  Judge  thereof,  may  in  his  discretion  direct 

XLVI. 

In  every  case  where  an  amendment  shall  be  made  after  answer  fikd,  At 
defendant  shall  put  in  a  new  or  supplemental  answer,  on  or  before  the  next 
succeeding  rule  day  afler  that  on  which  the  amendment  or  amended  \S^  s 
filed,  unless  the  time  therefor  is  enlarged  or  otherwise  ordered  by  a  Judge 
of  the  Court ;  and  upon  his  default  the  like  proceedings  may  be  had  tf  i^ 
cases  of  an  omission  to  put  in  an  answer. 

Parties  to  Bills. 

XLVII. 

In  all  cases  where  it  shall  appear  to  the  Court  that  persons,  who  nigk 
otherwise  be  deemed  necessary  or  proper  parties  to  the  suit,  cannot  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction  of  the  CaerV 
or  incapable  otherwise  of  being  made  parties,  or  because  their  joiadff 
would  oust  the  jurisdiction  of  the  Court  as  to  the  parties  before  the  Coial 
the  Court  may  in  their  discretion  proceed  in  the  cause  without  making  00 
persons  parties ;  and  in  such  cases,  the  decree  shall  be  without  prejodiee  K 
the  rights  of  the  absent  parties. 

XLvm. 

Where  thi  parties  on  either  side  are  very  numerous,  and  cannot,  vitM 
manifest  inconvenience  and  oppressive  delays  in  the  suit,  be  all  bnyoghi^ 
foi*e  it,  the  Court,  in  its  discretion,  may  dispense  with  making  all  of  tbtf 
parties,  and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  ^ 
represent  all  the  adverse  interests  of  the  plaintiffs  and  the  defeodaots « 
the  suit  properly  before  it  But  in  such  cases  the  decree  shall  be  viiho^ 
prejudice  to  the  rights  and  claims  of  all  the  absent  parties. 
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XLIX. 

In  all  suits  concerning  real  estate,  which  is  vested  in  trustees  by  devise, 
and  such  trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds 
of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees  shall 
represent  the  persons  benefidallj  interested  in  the  estate  or  the  proceeds, 
or  the  rents  and  profits  in  the  same  manner,  and  to  the  same  extent,  as  the 
executors  or  administrators  in  suits  concerning  personal  estate  represent 
the  persons  beneficiallj  interested  in  such  personal  estate;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  beneficiallj  interested  in 
such  real  estate  or  rents  and  profits  parties  to  the  suit ;  but  the  Court  may, 
upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think  fit, 
order  such  persons  to  be  made  parties. 

L, 

In  suits  to  execute  the  trusts  of  a  bill,  it  shall  not  be  necessary  to  make 
tha  heir-at-law  a  party ;  but  the  plaintiff  shall  be  at  liberty  to  make  the 
heir-at-law  a  party,  where  he  desires  to  have  the  will  established  against 
him. 

LI. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to 
bring  before  the  Court,  as  parties  to  a  suit  concerning  such  demand,  all  the 
persons  liable  thereto ;  but  the  plaintiff  may  proceed  against  one  or  more 
of  the  persona  severally  liable. 

LH. 

Where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is  defec- 
tive for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  within  fourteen  days 
after  answer  filed,  to  set  down  the  cause  for  argument  upon  that  objection 
only ;  and  the  purpose  for  which  the  same  is  so  set  down  shall  be  notified 
by  an  entry,  to  be  made  in  the  Clerk's  order  book,  in  the  form  or  to  the 
effect  following  (that  is  to  say) :  '^  Set  down  upon  the  defendant's  objec- 
tion for  want  of  parties."    And  where  the  plaintiff  shall  not  so  set  down  his 
cause,  but  shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objec- 
tion for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the  hearing  of 
the  cause,  if  the  defendant's  objection  shall  then  be  allowed,  be  entitled,  as 
of  course,  to  an  order  for  liberty  to  amend  his  bill  by  adding  parties.     But 
the  Court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bilL 
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Lm. 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  snk  is  d»- 
fective  for  want  of  parties,  not  having  by  plea  or  answer  taken  the  objeotka, 
and  therein  specified  bj  name  or  descriptioo  the  parties  to  whom  tbe  objee- 
ti<m  applies,  the  Court  (if  it  shall  think  fit)  shall  be  at  libertj  to  naket 
decree  saving  the  rights  of  the  absent  parties. 

NoMnvAL  Parties  to  Bills. 

LIV. 

Where  no  accoant,  payment,  oonvejance,  or  other  direct  relief  is  vn^ 
against  a  partj  to  a  sait,  not  being  an  infant,  the  party,  upon  serrice  of  tbe 
snbposna  upon  him,  need  not  appear  and  answer  the  bill,  unless  tbe  phb- 
tiff  specially  requires  him  so  to  do  by  the  prayer  of  his  bill;  hot  be  oif 
appear  and  answer  at  his  option ;  and  if  he  does  not  appear  and  an3ver,ba 
shall  be  bound  by  all  the  proceedings  in  the  cause.  If  the  pkmtiff  sbd 
require  him  to  appear  and  answer,  he  shall  be  entitled  to  the  costs  of  iB  tbe 
proceedings  against  him,  unless  the  Ck>urt  shall  otherwise  direct 

LV. 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  prooeedii)^  it 
law,  if  the  defendant  do  not  enter  his  appearance  and  plead,  deflnff) « 
answer  to  the  same  within  the  time  prescribed  therefor  by  these  rol^^ 
plaintiff  shall  be  entitled  as  of  course,  upon  motion  without  notiee,  to  w 
injunction.  But  special  injanctions  shall  be  grantable-  only  npon  to 
notice  to  the  other  party  by  the  Court  in  term,  or  by  a  judge  thereof  * 
vacation,  after  a  hearing,  which  may  be  ex  partem  if  the  adverse  ptftf  ^ 

■ 

not  appear  at  the  time  and  place  ordered.  In  every  case  where  m  ■" 
junction,  either  the  common  injunction  or  a  special  injunctiOD,  is  awardri 
in  vacation,  it  shall,  unless  previously  dissolved  by  tbe  judge  grsati^  the 
same,  continue  until  the  next  term  of  the  Court,  or  until  it  is  dissolred  bf 
some  o^er  order  of  the  Court. 

Bills  of  Reyivor  and  Supplestbntal  Bills. 

LVL 

Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of  eitb^ 
party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill  of  «▼«*» 
or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  drcmnstances  of  tbe  ei^ 
may  require,  filed  by  the  proper  parties  entitled  to  revive  the  same ;  wb 
bill  may  be  filed  in  the  clerk's  office  at  any  time ;  and  upon  suggestios  « 
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the  faotoy  the  proper  process  or  subpoena  shaU,  as  of  coarse,  be  issued  by  the 
clerk,  requiring  the  proper  representatiTCS  of  the  other  party  to  appear  and 
shoir  cause,  if  any  they  have,  why  the  cause  should  not  be  revived.  And 
}f  DO  cause  shall  be  shown  at  the  next  mle  day,  which  shall  occur  after 
fourteen  days  from  the  time  of  the  service  of  the  same  process,  the  suit 
shftll  stand  revived,  as  of  course. 

LVII. 

Whenever  any  suit  in  equity  shall  become  defective,  from  any  event 
happening  after  the  filing  of  the  bill  (as,  for  example,  by  a  change  of  inter- 
est in  the  parties),  or  for  any  other  reason  a  supplemental  bill,  or  a  bill  in 
the  nature  of  a  supplemental  bill,  may  be  necessary  to  be  filed  in  the  cause, 
leave  to  file  the  same  may  be  granted  by  any  judge  of  the  Court  on  any 
rule  day,  upon  proper  cause  shown,  and  due  notice  to  the  other  party.  And 
if  leave  is  granted  to  file  such  supplemental  bill,  the  defendant  shall  demur, 
plead  or  answer  thereto,  on  the  next  succeeding  rule  day  after  the  supple- 
mental bill  is  filed  in  the  clerk's  office,  unless  some  other  time  shall  be  as- 
signed by  a  judge  of  the  Court 

LVIII. 

It  shall  not  be  necessary  in  any  bill  of  revivor,  or  supplemental  bill,  to 
set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  case  may  require  it 

Answers. 

LIX. 

£very  defendant  may  swear  to  his  answer  before  any  justice  or  judge  of 
any  Court  of  the  United  States,  or  before  any  commissioner  appointed  by 
any  Circuit  Court  to  take  testimony  or  depositions,  or  before  any  Master 
in  chancery  appointed  by  any  Circuit  Court,  or  before  any  judge  of  any 
Court  of  a  State  or  Territory. 

Amendment  op  Answers. 

LX. 

After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in  any  matter 
of  form,  or  by  filling  up  a  bhink,  or  correcting  a  date,  or  reference  to  a 
dociynent  or  other  small  matter,  and  be  resworn,  at  any  time  before  a 
replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  upon  bill  and 
answer.  But  after  replication,  or  such  setting  down  for  a  hearing,  it  shall 
not  be  amended  in  any  material  matters,  as  by  adding  new  facts  or  de- 
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inaj  be  a  benefit  or  advantage  to  the  parties  at  issue  in  this  cause,  or  either 
■)f  them,  or  that  may  be  material  to  the  subject  of  this  your  examination  or 
he  matters  in  question  in  this  cause  ?    If  jea,  set  forth  the  same  fuUj  and 
a£  large  in  your  answer.'* 

Cross  Bill. 

LXilL 

AVhere  a  defendant  in  equity  files  a  cross  bill  for  discovery  only  against 
plaintifi^  in  the  original  bill,  the  defendant  to  the  original  bill  shall  first 

wer  thereto,  before  the  original  plaintiff  shall  be  compellable  to  answer 
cross  bilL     The  answer  of  the  original  plaintiff  to  such  cross  bill  may 

read  and  used  by  the  party  filing  the  cross  bill,  at  the  hearing,  in  the 

.'J  manner  and  under  the  same  restrictions  as  the  answer,  praying  relief, 
now  be  read  and  used. 

Keference  to  and  Proceedings  before  Masters. 

LXXIII. 

>  ery  decree  for  an  account  of  the  personal  estate  of  a  testator  or  intes- 

hall  contain  a  direction  to  the  Master,  to  whom  it  is  referred  to  take 

ime,  to  inquii*e  and  state  to  the  Court  what  parts,  if  any,  of  such  per- 

estate  are  outstanding  or  undisposed  of,  unless  the  Court  shall  other- 

iirect. 

LXXIV. 

(?never  any  reference  of  any  matter  is  made  to  a  Master  to  examine 
"port  thereon,  the  party  at  whose  instance  or  for  whose  benefit  the 
)ce  is  made,  shall  cause  the  same  to  be  presented  to  the  Master  for  a 
r  on  or  before  the  next  rule  day  succeeding  the  time  when  the  refer- 
as  made ;  if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at 
forthwith  to  cause  proceedings  to  be  had  before  the  Master,  at  the 
the  party  procuring  the  reference. 

LXXV. 

every  such  reference  it  shall  be  the  duty  of  the  Master,  as  soon  as 

tnably  can  afler  the  same  is  brought  before  him,  to  assign  a  time 

o  for  proceedings  In  the  same,  and  to  give  due  notice  thereof  to 

he  parties  or  their  solicitors ;  and  if  either  party  shall  fail  to  ap- 

iie  time  and  phice  appointed,  the  Master  shall  be  at  liberty  to  pro- 

■artef  or  in  his  discretion  to  adjourn  the  examination  and  proceed- 

future  day,  giving  notice  to  the  absent  party  or  his  solicitor,  of 

urninent ;  and  it  shall  be  the  duty  of  the  Master  to  proceed  with 

able  diligence  in  every  such  reference,  and  with  the  least  pracU- 
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eable  delay ;  and  either  party  shall  be  at  liberty  to  apply  to  the  Court  er 
a  Judge  thereof  for  an  order  to  the  Master  to  speed  the  proceedings,  ind  to 
make  his  report,  and  to  certify  to  the  Court  or  Judge  the  reasooa  for  aj 
delay. 

LXXVL 

In  the  reports  made  by  the  Master  to  the  Ck>urt,  no  part  of  anysWe 
of  facts,  charge,  affidavit,  deposition,  examination  or  answer,  brooght  in  or 
used  before  them,  shall  be  stated  or  recited.  But  such  state  of  fiicts,Gkr«e, 
affidavit,  deposition,  examination,  or  answer  shall  be  identified,  specified, 
and  referred  to,  so  as  to  inform  the  Court  what  state  of  facts,  cbai^iffi^ 
vit,  deposition,  examination,  or  answer  were  so  brought  in  or  used. 

Lxxvn. 

The  Master  shall  regulate  all  the  proceedings  in  every  faeaiing  Mn 

him,  upon  every  such  reference,  and  he  shall  have  full  authority  to  cnion* 

the  parties  in  the  cause  upon  oath,  touching  aU  matters  contained  in  w 

reference ;  and  also  to  require  the  production  of  all  books,  papers,  wiitiDjs, 

vouchers,  and  other  documents  applicable  thereto  ;  and  also  to  ex3inii»  « 

oath,  tnva  voce^  all  witnesses  produced  by  the  parties  before  him,  aw  ^ 

order  the  examination  of  other  witnesses  to  be  taken,  under  a  commisaoB 

to  be  issued  upon  his  certificate  from  the  Clerk's  office,  or  by  depoatwe^c- 

cording  to  the  acts  of  Congress  or  otherwise  as  hereinafter  provided;  ■» 

also  to  direct  the  mode  in  which  the  matters  requiring  evidence  diafl  be 

proved  before  him ;  and  generally  to  do  all  other  acts,  and  direct  ill  »» 

inquiries  and  proceedings  in  the  matters  before  him,  which  he  my  ««■ 

necessary  and  proper  to  the  justice  and  merits  thereof,  and  the  i^  • 

the  parties. 

LXXVIIL 

Witnesses  who  live  within  the  district  may,  upon  due  notice  to  the  cpj* 
site  party,  be  summoned  to  appear  before  the  commissioner  appoinwi  » 
take  testimony,  or  before  a  Master  or  examiner  appointed  in  any  c*osC"!r 
subpoena  in  the  usual  form,  which  may  be  issued  by  the  clerk  in  blank  m 
filled  up  by  the  party  praying  the  same,  or  by  the  commissioner,  Masttr** 
examiner,  requiring  the  attendance  of  the  witnesses  at  the  time  and  p*** 
specified,  who  shall  be  allowed  for  attendance  the  same  oompensal«B»w 
attendance  in  Court ;  and  if  any  witness  shall  refuse  to  appear,  or  to  fJ** 
evidence,  it  shall  be  deemed  a  contempt  of  the  Court,  which  being  eeiti* 
to  the  clerk's  office  by  the  commissioner.  Master,  <»  examiner,  an  ^'** 
ment  may  issue  thereupon  by  order  of  the  Coort  or  of  any  judge  tMrt** 
in  the  same  manner  as  if  the  contempt  were  for  not  attending  or  v 
fusing  to  give  testimony  in  the  Court.  But  nothing  herein  cootwnw* 
prevent  the  examination  of  witnesses  viva  voce  when  produced  ■  <?• 
Court,  if  the  Court  shall  in  its  discretion  deem  it  advisable. 
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LXXIX. 

All  parties  accoanting  before  a  Master  shall  bring  in  their  respective  ac- 
counts in  the  form  of  debtor  and  creditor ;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  accounts  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  viva  vocSy  or  upon  interrogatories  in  the 
Master's  office,  or  bj  deposition,  as  the  Master  shall  direct. 

LXXX. 

All  affidavits,  depositions,  and  documents  which  have  been  previously 
made,  read,  or  used  in  the  Court,  upon  any  proceeding  in  any  cause  or 
matter,  may  be  used  before  t^e  Master. 

LXXXI. 

The  Master  shall  be  at  liberty  to  examine  any  creditor  or  other  person 

coming  in  to  claim  before  him,  either  upon  written  interrogatories,  or  viva 

voctj  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 

require.    The  evidence  upon  such  examination  shall  be  taken  down  by  the 

Master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either 

party  requires  it,  in  order  that  the  same  may  be  used  by  tlie  Court,  if 

necessary. 

LXXXII. 

The  Circuit  Courts  may  appoint  standing  Masters  in  chancery  in  their 
respective  districts,  both  the  judges  concurring  in  the  appointment ;  and 
thej  may  also  appoint  a  Master  pro  hoc  vice  in  any  particular  case.  The 
compensation  to  be  allowed  to  every  Master  in  chancery  for  his  services  in 
any  particular  case  shall  be  fixed  by  the  Circuit  Court  in  its  discretion,  hav- 
ing regard  to  all  the  circumstances  thereof;  and  the  compensation  shall  be 
charged  upon  and  borne  by  such  of  the  parties  in  the  cause  as  the  Court 
shall  direct.  The  Master  shall  not  retain  his  report  as  security  for  his  com- 
pensation ;  but  when  the  compensation  is  allowed  by  the  Court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party,  who  is  ordered 
to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time 
prescribed  by  the  Court 

Exceptions  to  Kepobt  of  Masteb. 

LXXXIII. 

Xhe  Master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into  the 
clerk's  office,  and  the  day  of  the  return  shall  be  entered  by  the  clerk  in  the 
order  book.  The  parties  shall  have  one  month  from  the  time  of  filing  the 
Import  to  file  exceptions  thereto;  and  if  no  exceptions  are  within  that 
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period  filed  bj  either  party,  the  report  shall  stand  oonfirmed  oq  tlie  oat 
rule  day  after  the  month  has  expired.  If  exceptions  are  filed,  they  sUi 
stand  for  hearing  before  the  Coart,  if  the  Court  is  then  in  ses&ioD,  orif  bo^ 
then  at  the  next  sitting  of  the  Court  which  shall  be  held  thereafter  by  ad- 
journment or  otherwise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed  for  tm- 
lous  causes,  or  for  mere  delay,  the  party  whose  exceptions  are  OTemiU 
shall,  for  every  exception  overruled,  pay  costs  to  the  other  parly,  and  lor 
every  exception  allowed,  shall  be  entitled  to  costs,  —  the  costs  to  be  fixed 
in  each  case  by  the  Court,  by  a  standing  rule  of  the  Circuit  Court. 

Decbees. 

LXXXV. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors  aiuing  fr(» 
any  accidental  slip  or  omission,  may,  at  any  time  before  an  actoal  cdiv' 
ment  thereof,  be  corrected  by  order  of  the  Court  or  a  judge  thereof,  ap« 
petition,  without  the  form  or  expense  of  a  rehearing. 

LXXXVL 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  <nl* 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  Master,  nor  any  <» 
prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order ;  Iwt  v 
decree  and  order  shall  begin  in  substance  as  follows :  "  This  cansc  camcca 
to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  tenn.  «■ 
was  argued  by  counsel ;  and  thereupon,  upon  consideration  thereof,  it  *** 
ordered,  adjudged,  and  decreed  as  follows,  viz. :  [Here  insert  the  decree » 
order.] 

Guardians  and  Prochein  Amis. 

LXXXVIL 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  Cooit*' 
by  any  judge  thereof,  for  infants  or  other  persons,  who  are  under  g«^ 
dianship,  or  otherwise  incapable  to  sue  for  themselves ;  all  infiuits  and  en* 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their  f*' 
chein  ami,  subject,  however,  to  such  orders  as  the  Court  may  direct  fa  •* 
protection  of  infants  and  other  persons. 

Lxxxvin. 

Every  petition  for.  a  rehearing  shall  contain  the  spedal  matter  or  a* 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  o* 
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fads  therein  stated^  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party,  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  Court  shall  have  been  en- 
tered and  recorded,  if  an  appeal  Ilea  to  the  Supreme  CSourt  But  if  no 
appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the  end  of  the 
next  term  of  the  Court,  in  the  discretion  of  the  Court. 

LXXXIX. 

The  Circuit  Courts  (both  judges  concurring  therein)  may  make  any  other 
and  further  rules  and  regulations  for  the  practice,  proceedings,  and  process, 
mesne  and  final,  in  their  respective  districts,  not  inconsistent  with  the  rules 
hereby  prescribed,  in  their  discretion,  and  from  time  to  time  alter  and 
amend  the  same. 

XC. 

In  -all  cases  where  the  rules  prescribed  by  this  Court,  or  by  the  Circuit 
Court,  do  not  apply,  the  practice  of  the  Circuit  Court  shall  be  regulated 
by  the  present  practice  of  the  High  Court  of  Chancery  in  England,  so  far 
as  the  same  may  reasonably  be  applied  consistently  with  the  local  circum« 
stances  and  loca}  convenience  of  the  district  where  the  Court  is  held,  not 
as  positive  rules,  but  as  furnishing  just  analogies  to  regulate  the  practice. 

XCI. 

Whenever  under  these  rules  an  oath  is  or  may  be  required  to  be  taken, 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  there- 
of make  solemn  affirmation  to  the  truth  of  the  &ct8  stated  by  him. 

XCII. 

These  rules  shall  take  effect,  and  be  of  force,  in  all  the  Circuit  Courts  of 
the  United  States,  from  and  after  the  first  day  of  August  next ;  but  they 
may  be  previously  adopted  by  any  Circuit  Court  in  its  discretion ;  and  when 
and  as  soon  as  these  rules  shall  so  take  effect,  and  be  of  force,  the  Rules  of 
Practice  for  the  Circuit  Courts  in  Equity  suits,  promulgated  and  prescribed 
by  this  Court  in  March,  1822,  shall  henceforth  cease,  and  be  of  no  further 
force  or  effect.  And  the  Clerk  of  this  Court  is  directed  to  have  these  rules 
printed,  and  to  transmit  a  printed  copy  thereof,  duly  certified,  to  the  clerks 
of  the  several  Courts  of  the  United  States,  and  to  each  of  the  judges  thereof. 

XCIII. 

(December  Term,  1850.) 

Ordered  that  the  fortieth  rule,  heretofore  adopted  and  promulgated  by 
this  Court  as  one  of  the  rules  of  practice  in  suits  in  equity  in  the  Circuit 
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CSoorts,  be  and  the  same  b  hereby  repealed  and  annulled.  And  it  abill 
not  hereafter  be  necessary  to  interrogate  a  defendant  speciallj  and  pttticB- 
larly  upon  any  statement  in  the  bill,  unless  the  oomplainant  desires  to  do 
so  to  obtain  a  discovery. 

XCTV. 

(December  Term,  1854.) 

Amendment  of  the  67th  Rule. 

Ordered,  That  the  sixty-seventh  rule  governing  eqaity  praetiee  be  » 
amended  as  to  allow  the  presiding  judge  of  any  Court  exeraang  jansdwiki, 
either  in  term  time  or  vacation,  to  vest  in  the  clerk  of  said  Court  g^Beni 
power  to  name  commissioners  to  take  testimony  in  like  manntf  tbit  ^ 
Court  or  judge  thereof  can  now  do  by  the  said  67th  rule. 

Test :  Wm.  Thos.  Carroll,  a  S.  C.  U.  8. 

xcv. 

Amendment  of  the  67th  Rule.  In  Equity.  Monday,  March  17, 18^ 
Ordered,  That  the  last  paragraph  in  the  67ih  rule  in  equity  be  n^aH 
and  that  the  rule  be  amended  as  follows :  — 

Either  party  may  give  notice  to  the  other  that  he  desires  the  eiideiee 
to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all  tbe  «i^ 
nesses  to  be  examined  shall  be  examined  before  one  of  the  exsmineisv 
the  Court,  or  before  an  examiner  to  be  specially  appointed  by  the  Coi^ 
the  examiner  to  be  furnished  with  a  copy  of  the  bill  and  answer,  if  tfjt 
and  such  examination  shall  take  place  in  the  presence  of  the  ptf^  ^ 
their  agents,  by  their  counsel  or  solicitors ;  and  the  witnesses  shall  be  ^ 
ject  to  cross-examination  and  re-examination,  and  which  shall  be  coodiic)t"> 
as  near  as  may  be,  in  the  mode  now  used  in  common-law  coaitSi  i» 
depositions  taken  upon  such  oral  examination  shall  be  taken  down  in  vis- 
ing by  the  examiner,  in  the  form  of  narrative,  unless  he  determioes  v 
examination  shall  be  by  question  and  answer,  in  special  instanceSiSi* 
when  completed,  shall  be  read  over  to  the  witness  and  signed  by  bi"  ' 
the  presence  of  the  parties  or  counsel,  or  such  of  them  as  maj  itt^ 
provided,  if  the  witness  shall  refuse  to  sign  the  said  depositioo,  then  v 
examiner  shall  sign  the  same ;  and  the  examiner  may,  upon  all  etfW>^ 
tions,  state  any  special  matters  to  the  Court  as  he  shall  think  fit;  and  ^ 
question  or  questions  which  may  be  objected  to  shall  be  noted  bj  tbe  ex- 
aminer upon  the  deposition,  but  he  shall  not  have  power  to  dedde  »  ^ 
competency,  materiality,  or  relevancy  of  the  questions ;  and  tbe  0^ 
shall  have  power  to  deal  with  the  costs  of  incompetent,  immatenil ' 
irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

The  compulsory  attendance  of  witnesses,  in  case  of  refusal  to  atteiBV 
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be  sworn,  or  to  answer  any  question  put  by  the  examiner,  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  practised  with  respect 
to  witnesses,  to  be  produced  on  examination  before  an  examiner  of  said 
Court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the  oppo- 
site counsel  or  solicitors  or  parties,  of  the  time  and  place  of  the  examina- 
tion, for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  Court,  to  be  there  filed  of 
record  in  the  same  mode  as  prescribed  in  the  thirtieth  section  of  Act  of 
Congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission,  in  the  usual  way,  by  written 
interrogatories)  and  cross-interrogatories,  on  motion  to  the  Court,  in  term 
time,  or  to  a  Judge  in  vacation,  for  special  reasons  satisfactory  to  Court  or 
Judge.^ 

XCVI. 

April  18th,  1864.  In  suits  in  equity  for  the  foreclosure  of  mortgages  in 
the  Circuit  Courts  of  the  United  States,  or  in  any  of  the  Courts  of  the  ter- 
ritories having  jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any 
balance  that  may  be  found  due  to  the  complainant  over  and  above  the 
proceeds  of  the  sale  or  sales,  and  execution  may  issue  for  the  collection  of 
the  same,  as  is  provided  in  the  eighth  rule  of  this  Court  regulating  equity 
practice,  where  the  decree  is  solely  for  the  payment  of  m<Miey. 

JiuUt  for  the  U.  SuUes  Supreme  Cbtnf,  Dee.  T^  1858,  affecting  equitjf 

practice* 

No.  3. 

This  Court  consider  the  practice  of  the  Court  of  King's  [Queen's] 
Bench  and  of  Chancery,  in  England,  as  affording  outlines  for  the  practice 
of  this  Coart;  and  they  will  from  time  to  time  make  such  alterations 
therein  as  circumstances  may  render  necessary. 

No.  5. 

All  process  in  this  Court  shall  be  in  the  name  of  the  President  of  the 
United  States. 

l¥hen  process  at  common  law  or  in  equity  shall  issue  against  a  State, 

1  1  BUck  U.  8.  Rep.  6,  7. 
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fences,  or  qualifying  or  altering  the  original  statementSy  except  bj  special 
leave  of  the  Court  or  of  a  judge  thereof,  upon  motion  and  caase  sbown  after 
due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit  And 
in  every  case  where  leave  is  so  granted,  the  Court,  or  the  judge  gnn^ 
the  same,  may,  in  his  discretion,  require  that  the  same  be  separatelj  es- 
grossed  and  added  as  a  distinct  amendment  to  the  original  answer,  aoai  to 
be  distinguishable  therefrom. 

Exceptions  to  Answers. 

LXI. 

After  an  answer  is  filed  on  any  rule  day,  the  plaintiff  shall  be  alloved 
until  the  next  succeeding  rule  day  to  file  in  the  clerk's  office  exception 
thereto  for  insufficiency,  and  no  longer,  unless  a  longer  time  sliaO  be 
allowed  for  the  purpose,  upon  cause  shown  to  the  Court  or  a  judge  thenofi 
and  if  no  exception  shall  be  filed  thereto  within  that  period,  the  answer 
shall  be  deemed  and  taken  to  be  sufficient 

LXIL 

When  the  sam^  solicitor  is  employed  for  two  or  more  defendants,  td 
separate  answers  shall  be  filed,  or  other  proceedings  had  by  two  or  wxtd 
the  defendants  separately,  costs  shall  not  be  allowed  for  sudi  separafie 
answers  or  other  proceedings,  unless  a  Master,  upon  reference  to  hiiB,dBli 
certify  that  such  separate  answers  and  other  proceedings  were  neceaaaiytf 
proper,  and  ought  not  to  have  been  joined  together. 

LXIIL 

Wliere  exceptions  shall  be  filed  to  the  answer  for  insufficiency!  ^^ 
the  period  prescribed  by  these  rules,  if  the  defendant  shall  notsulfflife^ 
the  same,  and  file  an  amended  answer  on  the  next  succeeding  mlc  diT,tk 
plaintiff  shall  forthwith  set  them  down  for  a  hearing  on  the  next  saocerfaf 
rule  day  thereafter,  before  a  judge  of  the  Court;  and  shall  entcTyas* 
course,  in  the  order  book  an  order  for  that  purpose.  And  if  he  shall  notao 
set  down  the  same  for  a  hearing,  the  exceptions  shall  be  deemed  abaadoMB 
and  the  answer  shall  be  deemed  sufficient ;  provided,  however,  tiiat  tv 
Court,  or  any  judge  thereof,  may,  for  good  cause  shown,  enlax^ge  tk  <** 
for  filing  exceptions,  or  for  answering  the  same,  in  his  discretioa,iipaD^ 
terms  as  he  may  deem  reasonable. 

LXIV. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defendant  sblk 
bound  to  put  in  a  full  and  complete  answer  thereto,  on  the  next 
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rule  day ;  otherwise  the  pUdntiff  shall,  as  of  course,  be  entitled  to  take  the 
bill,  so  far  as  the  matter  of  sach  exceptions  is  concerned,  as  confessed,  or, 
at  bis  election,  he  inaj  have  a  writ  of  attachment  to  compel  the  defendant 
to  make  a  better  answer  to  the  matter  of  the  exceptions ;  and  the  defend- 
ant, when  he  is  in  custody  upon  such  writ,  shall  not  be  discharged  there- 
from but  hj  an  order  of  the  Court,  or  of  a  judge  thereof,  upon  his  putting 
in  such  answer  and  complying  with  such  other  terms,  as  the  Ck>urt  or  judge 

may  direct 

LXV. 

If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall  be  over- 
ruled, or  the  answer  shall  be  adjudged  insufficient,  the  prevailing  party 
shall  be  entitled  to  all  the  costs  occasioned  thereby,  unless  otherwise 
directed  by  the  Court,  or  the  judge  thereof,  at  the  hearing  upon  the  excep- 

tiODS. 

Replication  and  Issue. 

LXVI. 

Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to,  or  shall 
be  adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the  general  replica- 
tion thereto  on  or  before  the  next  succeeding  rule  day  thereafter ;  and  in 
all  cases  where  the  general  replication  is  filed,  the  cause  shall  be  deemed 
to  all  intents  and  purposes  at  issue,  without  any  rejoinder  or  other  plead- 
ing on  either  side.  If  the  plaintiff  shall  omit  or  refuse  to  file  such  repli- 
cation within  the  prescribed  period,  the  defendant  shall  be  entitled  to  an 
order,  as  of  course,  for  a  dismissal  of  the  suit,  and  the  suit  shall  thereupon 
stand  dismissed,  unless  the  Court  or  a  Judge  thereof  shall,  upon  motion  for 
cause  shown,  allow  a  replication  to  be  filed  nunc  pro  tunc,  the  plaintiff  sub- 
zaitting  to  speed  the  cause,  and  to  such  other  terms  as  may  be  directed. 

TeSTIMONT,  HOW  TAKEN. 

Lxvn. 

AAer  the  cause  is  at  issue,  commissions  to  take  testimony  may  be  taken 

oat  in  vacation  as  well  as  in  term,  jointly  by  both  parties  or  severally  by 

either  party,  upon  interrogatories  filed  by  the  party,  taking  out  the  same  in 

the  Clerk's  office,  ten  days'  notice  thereof  being  given  to  the  adverse  party 

to  file  cross  interrogatories  before  the  issuing  of  the  commission,  and  if  no 

cross  interrogatories  are  filed  at  the  expiration  of  the  time,  the  commission 

may  issue  ex  parte.    In  all  cases  the  commissioner  or  commissioners  shall 

be  named  by  the  Court  or  by  a  Judge  thereof.    If  the  parties  shall  so 

a^ree,  the  testimony  may  be  taken  upon  oral  interrogatories  by  the  parties 

or  their  agents,  without  filing  any  written  interrogatories.^ 

1  Amended  in  Bales  XCIY.  and  XCV.,  post 
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Lxvm. 

Testimony  may  also  be  taken  in  the  caase,  afler  it  is  at  issoe,  hj  depoi* 
tion,  according  to  the  acts  of  Congress.  But  in  Ruch  case,  if  no  no^  a 
given  to  the  adverse  party  of  the  time  and  place  of  taking  the  deposiioi) 
he  shall,  upon  motion  and  affidavit  of  the  fact,  be  entitled  to  a  crosBremu- 
nation  of  the  witness  either  under  a  commission  or  by  a  new  depoat» 
taken  under  the  acts  of  Congress,  if  a  Court  or  a  Judge  thereaf  M^^ 
der  all  the  circumstances,  deem  it  reasonable. 

LXIX. 

Three  months,  and  no  more,  shall  be  allowed  for  the  taking  of  tesdmoiy 
af^er  the  cause  is  at  issue,  unless  the  Court  or  a  Judge  thereof  ehaBfOp 
special  cause  shown  by  either  party,  enlarge  the  time,  and  no  testiiBOBf 
taken  afler  such  period  shall  be  allowed  to  be  read  in  evidence  at  the  beff* 
ing.  Immediately  upon  the  return  of  the  commissions  and  depositiooscoi- 
taining  the  testimony,  into  the  Clerk's  office,  publication  thereof  mj* 
ordered  in  the  Clerk's  office  by  any  Judge  of  the  Court,  upon  dne  wd** 
the  parties  or  it  may  be  enlarged,  as  he  may  deem  reasonable  under  •&» 
circumstances.  But  by  consent  of  the  parties,  publication  of  the  tesdw»f 
may  at  any  time  pass  in  the  Clerk's  office,  such  consent  being  in  ^^^ 
and  a  copy  thereof  entered  in  the  order  book,  or  indorsed  upon  the  dep«S" 
tion  or  testimony. 

Testimony  De  Bene  Esse. 

LXX. 

After  any  bill  filed,  and  before  the  defendant  hath  answered  the  »^ 
upon  affidavit  made  that  any  of  the  plaintiff's  witnesses  are  agedoriofe^ 
or  going  out  of  the  country,  or  that  any  of  them  is  a  single  witnesi  <>>' 
material  fact,  the  Clerk  of  the  Court  shall,  as  of  course,  upon  the  apphS' 
tion  of  the  plaintiff,  issue  a  commission  to  such  commissioner  or  cfvof' 
sioners  as  a  Judge  of  the  Court  may  direct,  to  take  the  ezanunatioaff^ 
witness  or  witnesses  de  bene  esse,  upon  giving  dae  notice  to  the  adv^ 
party  of  the  time  and  place  of  taking  his  testimony. 

Form  op  the  last  Interrogatory. 

LXXL 

The  last  interrogatory,  in  the  written  interrogatories  to  take  teSb«*f 
now  commonly  in  use,  shall  in  the  future  be  altei^,  and  stated  in  sak^^ 
thus  :  "  Do  you  know,  or  can  you  set  forth  any  other  matter  or  thiBf»*^ 
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may  be  a  benefit  or  advantage  to  the  parties  at  issue  in  this  cause,  or  either 
of  them,  or  that  may  be  material  to  the  subject  of  this  your  examination  or 
the  matters  in  question  in  this  cause  ?  If  yea,  set  forth  the  same  fully  and 
at  large  in  your  answer.** 

Cross  Bill. 

LXill. 

Where  a  defendant  in  equity  files  a  cross  bill  for  discovery  only  against 
the  plaintiff  in  the  original  bill,  the  defendant  to  the  original  bill  shall  first 
answer  thereto,  before  the  original  plaintiff  shall  be  compellable  to  answer 
the  cross  bill.  The  answer  of  the  original  plaintiff  to  such  cross  bill  may 
be  read  and  used  by  the  party  filing  the  cross  bill,  at  the  hearing,  in  the 
same  manner  and  under  the  same  restrictions  as  the  answer,  praying  relief, 
may  now  be  read  and  used. 

Reference  to  aitd  Proceedings  before  Masters. 

Lxxin. 

Every  decree  for  an  account  of  the  personal  estate  of  a  testator  or  intes- 
tate shall  contain  a  direction  to  the  Master,  to  whom  it  is  referred  to  take 
the  same,  to  inquire  and  state  to  the  Court  what  parts,  if  any,  of  such  per- 
sonal estate  are  outstanding  or  undisposed  of,  unless  the  Court  shall  other- 
wise direct. 

LXXIV. 

Whenever  any  reference  of  any  matter  is  made  to  a  Master  to  examine 
and  report  thereon,  the  party  at  whose  instance  or  for  whose  benefit  the 
reference  is  made,  shall  cause  the  same  to  be  presented  to  the  Master  for  a 
hearing  on  or  before  the  next  rule  day  succeeding  the  time  when  the  refer- 
ence was  made ;  if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at 
liberty  forthwith  to  cause  proceedings  to  be  had  before  the  Master,  at  the 
costs  of  the  party  procuring  the  reference. 

LXXV. 

Upon  every  such  reference  it  shall  be  the  duty  of  the  Master,  as  soon  as 
be  reasonably  can  afler  the  same  is  brought  before  him,  to  assign  a  time 
and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties  or  their  solicitors ;  and  if  either  party  shall  fail  to  ap- 
pear at  the  time  and  phice  appointed,  the  Master  shall  be  at  liberty  to  pro- 
ex  parte  J  or  in  his  discretion  to  adjourn  the  examination  and  proceed- 
to  a  future  day,  giving  notice  to  the  absent  party  or  his  solicitor,  of 
sacb  adjournment ;  and  it  shall  be  the  duty  of  the  Master  to  proceed  with 
all  reasonable  diligence  in  every  such  reference,  and  with  the  least  practi- 
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eable  delay ;  and  either  party  shall  be  at  liberty  to  applj  to  the  Coot  ff 
a  Judge  thereof  for  an  order  to  the  Master  to  speed  the  proceedings,  tad  to 
make  his  report,  and  to  certify  to  the  Court  or  Judge  the  reasons  for  anj 
delay. 

LXXVI. 

In  the  reports  made  by  the  Master  to  the  Court,  no  part  of  aajstiie 
of  facts,  charge,  affidavit,  deposition,  examination  or  answer,  brooght  in  v 
used  before  them,  shall  be  stated  or  recited.  But  such  state  of  fiicts,  cfairse, 
affidavit,  deposition,  examination,  or  answer  shall  be  identified,  spedfin, 
and  referred  to,  so  as  to  inform  the  Court  what  state  of  facts,  charge,  >ffi^ 
vit,  deposition,  examination,  or  answer  were  so  brought  in  or  med. 

Lxxvn. 

The  Master  shall  regulate  all  the  proceedings  in  every  hearing  befiw 
him,  upon  every  such  reference,  and  he  shall  have  full  anthoritj  to  exWBie 
the  parties  in  the  cause  upon  oath,  touching  all  matters  contained  la  tk 
reference ;  and  also  to  require  the  production  of  all  books,  papers,  wrt»J^ 
vouchers,  and  other  documents  applicable  thereto  ;  and  also  to  examiaew 
oath,  viva  voce,  all  witnesses  produced  by  the  parties  before  him,  and  ^ 
order  the  examination  of  other  witnesses  to  be  taken,  under  a  comBuasMt 
to  be  issued  upon  his  certificate  from  the  Clerk's  office,  or  by  dep(«tJOHfr 
cording  to  the  acts  of  Congress  or  otherwise  as  hereinafter  profided;  »* 
also  to  direct  the  mode  in  which  the  matters  requiring  evidenee  ^  " 
proved  before  him ;  and  generaUy  to  do  all  other  acts,  and  direct  all  foa 
inquiries  and  proceedings  in  the  matters  before  him,  which  he  may  «• 
necessary  and  proper  to  the  justice  and  merits  therec^,  and  the  r^*  * 
the  parties. 

Lxxvni. 

Witnesses  who  live  within  the  district  may,  upon  due  notice  to  the  c^ 
site  party,  be  summoned  to  appear  before  the  commissioner  appointed  » 
take  testimony,  or  before  a  Master  or  examiner  appointed  in  any  caoA .. 
subpoDna  in  the  usual  form,  which  may  be  issued  by  the  clerk  in  bhnt  t» 
filled  up  by  the  party  praying  the  same,  or  by  the  commissioner,  Maswr,* 
examiner,  requiring  the  attendance  of  the  witnesses  at  the  time  and  p** 
specified,  who  shall  be  allowed  for  attendance  the  same  oompensttiooasKf 
attendance  in  Court ;  and  if  any  witness  shall  refuse  to  appear,  or  to  9" 
evidence,  it  shall  be  deemed  a  contempt  of  the  Court,  whieb  being  cat** 
to  the  clerk's  office  by  the  commissioner,  Master,  or  examiner,  an  rf** 
ment  may  issue  thereupon  by  order  of  the  Conrt  or  of  any  jodge  A**** 
in  the  same  manner  as  if  the  contempt  were  for  not  attending  ^m^ 
fusing  to  give  testimony  in  the  Court.  But  nothing  herein  eontiineddai 
prevent  the  examination  of  witnesses  viva  voce  when  prodaoed  ■  T^ 
Court,  if  the  Court  shall  in  its  discretion  deem  h  adviaable. 
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LXXIX. 

All  parties  accounting  before  a  Master  shall  bring  in  their  respective  ac- 
counts in  the  form  of  debtor  and  creditor ;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  accounts  so  brought  in  shall  be  at  libertj 
to  examine  the  accounting  party  viva  voce,  or  upon  interrogatories  in  the 
Master's  office,  or  bj  deposition,  as  the  Master  shall  direct. 

LXXX- 

All  affidavits^  depositions,  and  documents  which  have  been  previously 
made,  read,  or  used  in  the  Court,  upon  any  proceeding  in  any  cause  or 
matter,  may  be  used  before  the  Master. 

LXXXI. 

The  Master  shall  be  at  liberty  to  examine  any  creditor  or  other  person 

coming  in  to  claim  before  him,  either  upon  written  interrogatories,  or  viva 

vocty  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 

require.    The  evidence  upon  such  examination  shall  be  taken  down  by  the 

Master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either 

party  requires  it,  in  order  that  the  same  may  be  used  by  tlie  Court,  if 

necessary. 

LXXXIL 

The  Circuit  Courts  may  appoint  standing  Masters  in  chancery  in  their 
respective  districts,  both  the  judges  concurring  in  the  appointment ;  and 
they  may  also  appoint  a  Master  pro  hoc  vice  in  any  particulai'  case.    The 
oompensation  to  be  allowed  to  every  Master  in  chancery  for  his  services  in 
any  particular  case  shall  be  fixed  by  the  Circuit  Court  in  its  discretion,  hav- 
ing regard  to  all  the  circumstances  thereof;  and  the  compensation  shall  be 
charged  upon  and  borne  by  such  of  the  parties  in  the  cause  as  the  Court 
shall  direct.  The  Master  shall  not  retain  his  report  as  security  for  his  com- 
pensation ;  but  when  the  compensation  is  allowed  by  the  Court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party,  who  is  ordered 
to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time 
prescribed  by  the  Court. 

ExcEPTiOKS  TO  Report  of  Master. 

LXXXIII. 

The  Master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into  the 
clerk's  office,  and  the  day  of  the  return  shall  be  entered  by  the  clerk  in  the 
order  book.  The  parties  shall  have  one  month  from  the  time  of  filing  the 
report  to  file  exceptions  thereto;  and  if  no  exceptions  are  within  that 
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period  Bled  bj  either  party,  the  report  shall  stand  confirmed  on  the  next 
rule  daj  afler  the  month  has  expired.  If  exceptions  are  filed,  they  shall 
stand  for  hearing  before  the  Court,  if  the  Court  is  then  in  session,  or  if  noty 
then  at  the  next  sitting  of  the  Court  which  shall  be  held  thereafter  by  ad- 
journment or  otherwise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed  for  frivo- 
lous causes,  or  for  mere  delaj,  the  partj  whose  exceptions  are  overruled 
shall,  for  everj  exception  overruled,  pay  costs  to  the  other  party,  and  for 
every  exception  allowed,  shall  be  entitled  to  costs,  —  the  costs  to  be  fixed 
in  each  case  by  the  Court,  by  a  standing  rule  of  the  Circuit  Court. 

Decbees. 

LXXXV. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  an  actual  enrol- 
ment thereof,  be  corrected  by  order  of  the  Court  or  a  judge  thereof,  upon 
petition,  without  the  form  or  expense  of  a  rehearing. 

LXXXVI. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  Master,  nor  any  other 
prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order ;  but  the 
decree  and  order  shall  begin  in  substance  as  follows :  "  This  cause  came  on 
to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  term,  and 
was  argued  by  counsel ;  and  thereupon,  upon  consideration  thereof,  it  was 
ordered,  adjudged,  and  decreed  as  follows,  viz. :  [Here  insert  the  decree  or 
order.] 

Guardians  and  Frochein  Amis. 

LXXXVII. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  Court,  or 
by  any  judge  thei-eof,  for  infants  or  other  persons,  who  are  under  guar- 
dianship, or  otherwise  incapable  to  sue  for  themselves  ;  all  infants  and  other 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their  pro- 
chetn  amiy  subject,  however,  to  such  orders  as  the  Cpurt  may  direct  for  the 
protection  of  infants  and  other  persons. 

Lxxxvin. 

Every  petition  for. a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
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facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party,  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  Court  shall  have  been  en- 
tered and  recorded,  if  an  appeal  lies  to  the  Supreme  Court  But  if  no 
appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the  end  of  the 
next  term  of  the  Court,  in  the  discretion  of  the  Court. 

LXXXIX. 

The  Circuit  Courts  (both  judges  concurring  therein)  may  make  any  other 
and  further  rules  and  regulations  for  the  practice,  proceedings,  and  process, 
mesne  and  final,  in  their  respective  districts,  not  inconsistent  with  the  rules 
hereby  prescribed,  in  their  discretion,  and  from  time  to  tjme  alter  and 
amend  the  same. 

XC. 

In  -all  cases  where  the  rules  prescribed  by  this  Court,  or  by  the  Circuit 
Court,  do  not  apply,  the  practice  of  the  Circuit  Court  shall  be  regulated 
by  the  present  practice  of  the  High  Court  of  Chancery  in  England,  so  far 
as  the  same  may  reasonably  be  applied  consistently  with  the  local  circum- 
stances and  loca}  convenience  of  the  district  where  the  Court  is  held,  not 
as  positive  rules,  but  as  furnishing  just  analogies  to  regulate  the  practice. 

XCI. 

Whenever  under  these  rules  an  oath  is  or  may  be  required  to  be  taken, 
the  party  may,  if  consdentiousiy  scrupulous  of  taking  an  oath,  in  lieu  there- 
of make  solemn  affirmation  to  the  truth  of  the  &cts  stated  by  him. 

XCII. 

These  rules  shall  take  effect,  and  be  of  force,  in  all  the  Circuit  Courts  of 
the  United  States,  from  and  afier  the  first  day  of  August  next ;  but  they 
may  be  previously  adopted  by  any  Circuit  Court  in  its  discretion ;  and  when 
and  aa  soon  as  these  rules  shall  so  take  efiect,  and  be  of  force,  the  Rules  of 
Practice  for  the  Circuit  Courts  in  Equity  suits,  promulgated  and  prescribed 
by  thia  Court  in  March,  1822,  shall  henceforth  cease,  and  be  of  no  further 
force  or  effect  And  the  Clerk  of  this  Court  is  directed  to  have  these  rules 
IMrinted,  and  to  transmit  a  printed  copy  thereof,  duly  certified,  to  the  clerks 
of  the  several  Courts  of  the  United  States,  and  to  each  of  the  judges  thereof. 

XCIII. 

(December  Term,  1850.) 

Ordered  that  the  fortieth  rule,  heretofore  adopted  and  promulgated  by 
tbia  Court  as  one  of  the  rules  of  practice  in  suits  in  equity  in  the  Circuit 
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period  filed  bj  either  partj,  the  report  shall  stand  confirmed  on  the  next 
rule  day  afler  the  month  has  expired.  If  exceptions  are  filed,  they  shall 
stand  for  hearing  before  the  Court,  if  the  Court  is  then  in  session,  or  if  not, 
then  at  the  next  sitting  of  the  Court  which  shall  be  held  thereafter  by  ad- 
journment or  otherwise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed  for  frivo- 
lous causes,  or  for  mere  delaj,  the  party  whose  exceptions  are  overruled 
shall,  for  every  exception  overruled,  pay  costs  to  the  other  party,  and  for 
every  exception  allowed,  shall  be  entitled  to  costs,  —  the  costs  to  be  fixed 
in  each  case  by  the  Court,  by  a  standing  rule  of  the  Circuit  Court. 

Decrees. 

LXXXV. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  an  actual  enrol- 
ment thereof,  be  corrected  by  order  of  the  Court  or  a  judge  thereof,  upon 
petition,  without  the  form  or  expense  of  a  rehearing. 

LXXXVI. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  Master,  nor  any  other 
prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order ;  but  the 
decree  and  order  shall  begin  in  substance  as  follows :  "  This  cause  came  on 
to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  term,  and 
was  argued  by  counsel ;  and  thereupon,  upon  consideration  thereof,  it  was 
ordered,  adjudged,  and  decreed  as  follows,  viz. :  [Here  insert  the  decree  or 
order.] 

GUARDIAKS  AND    FrOCHEIN  AmIS. 

LXXXVII. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  Court,  or 
by  any  judge  thereof,  for  infants  or  other  persons,  who  are  under  guar- 
dianship, or  otherwise  incapable  to  sue  for  themselves ;  all  infants  and  other 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their  pro- 
chetn  amty  subject,  however,  to  such  orders  as  the  Cpurt  may  direct  for  the 
protection  of  infants  and  other  persons. 

LXXXVIIL 

Every  petition  for .  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
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be  sworn,  or  to  answer  any  question  put  bj  tbe  examiner,  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  practised  with  respect 
to  witnesses,  to  be  produced  on  examination  before  an  examiner  of  said 
Court  on  written  interrogatories. 

Notice  shall  be  given  bj  the  respective  counsel  or  solicitors  to  the  oppo- 
site counsel  or  solicitors  or  parties,  of  the  time  and  place  of  the  examina- 
tion, for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  Court,  to  be  there  filed  of 
record  in  the  same  mode  as  prescribed  in  the  thirtieth  section  of  Act  of 
Congress,  September  24, 1789. 

Testimony  may  be  taken  on  commission,  in  the  usual  way,  by  written 
interrogatories  and  cross-interrogatories,  on  motion  to  the  Court,  in  term 
time,  or  to  a  Judge  in  vacation,  for  special  reasons  satisfactory  to  Court  or 
Judge.^ 

XCVT. 

April  18th,  1864.  In  suits  in  equity  for  the  foreclosure  of  mortgages  in 
the  Circuit  Courts  of  the  United  States,  or  in  any  of  the  Courts  of  the  ter- 
ritories having  jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any 
balance  that  may  be  found  due  to  the  complainant  over  and  above  the 
proceeds  of  the  sale  or  sales,  and  execution  may  issue  for  the  collection  of 
the  same,  as  is  provided  in  the  eighth  rule  of  this  Court  regulating  equity 
practice,  where  the  decree  is  solely  for  the  payment  of  money. 

HuUi  far  the  Ui  SUUes  Supreme  Courts  Dec.  71,  1858,  affecting  equUg 

practice* 

Nad. 

This  Court  consider  the  practice  of  the  Court  of  King's  [Queen's] 
Xench  and  of  Chancery,  in  England,  as  affording  outiines  for  the  practice 
of  this  Court ;  and  they  will  from  time  to  time  make  such  alterations 
tlieretn  as  circumstances  may  render  necessary. 

No.  5. 

All  process  in  this  Court  shall  be  in  the  name  of  the  President  of  the 
United  States. 

When  process  at  common  law  or  in  equity  shall  issue  against  a  State, 

1  1  BUck  U.  S.  Rep.  6,  7. 
SOD* 
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Courts,  be  and  the  same  is  herebj  repealed  and  anoolled.  And  it  sbal 
not  hereafler  be  necessary  to  interrogate  a  defendant  speciallj  and  paiUCB- 
larlj  upon  any  statement  in  the  bill,  unless  the  oomplainaot  desires  to  ^ 
so  to  obtain  a  discovery. 

XCIV. 

(December  Term,  1854.) 

Amendment  of  the  67th  Rule. 

Ordered,  That  the  sixty-seventh  rule  governing  equity  practifie  be « 
amended  as  to  allow  the  presiding  judge  of  any  Court  exercising  jorisdiaift 
either  in  term  time  or  vacation,  to  vest  in  the  clerk  of  said  Court  goe* 
power  to  name  commissioners  to  take  testimony  in  like  manner  tbit  tke 
Court  or  judge  thereof  can  now  do  by  the  said  67th  rule. 

Test :  Wm.  Thos.  Carroll,  C.  S.  C  U.  & 

XCV. 

Amendment  of  the  67th  Rule.  In  Equity.  Monday,  MarA  17, 18^i 
Ordered,  That  the  last  paragraph  in  the  67  th  rule  in  equity  be  iep»ki 
and  that  the  rule  be  amended  as  follows  :  — 

Either  party  may  give  notice  to  the  other  that  he  desires  the  eWdeatf 
to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  alltbev^ 
nesses  to  be  examined  shall  be  examined  before  one  of  the  exMxaiosR^ 
the  Court,  or  before  an  examiner  to  be  specially  appointed  by  the  0^ 
the  examiner  to  be  furnished  with  a  copy  of  the  bill  and  answer,  if  *!• 
and  such  examination  shall  take  place  in  the  presence  of  the  parties  9 
their  agents,  by  their  counsel  or  solicitors;  and  the  witnesses  shaU be 9' 
ject  to  cross-examination  and  re-examination,  and  which  shall  be  oood*^ 
as  near  as  may  be,  in  the  mode  now  used  in  common-law  oooits*  ^ 
depositions  taken  upon  such  oral  examination  shall  be  taken  down  ia  ^ 
ing  by  the  examiner,  in  the  form  of  narrative,  unless  he  determices  v 
examination  shall  be  by  question  and  answer,  in  special  instances,^ 
when  completed,  shall  be  read  over  to  the  witness  and  signed  bj  kis  ^ 
the  presence  of  the  parties  or  counsel,  or  such  of  them  as  maj  tf"^ 
provided,  if  the  witness  shall  refuse  to  sign  the  said  depositioQ,  tbea  * 
examiner  shall  sign  the  same ;  and  the  examiner  may,  upon  all  e»^ 
tions,  state  any  special  matters  to  the  Court  as  be  shall  think  fit;  aad^ 
question  or  questions  which  may  be  objected  to  shall  be  noted  bjtbe0* 
aminer  upon  the  deposition,  but  he  shall  not  have  power  to  decide  (*  ^ 
competency,  materiality,  or  relevancy  of  the  questions ;  and  tie  C^ 
shall  have  power  to  deal  with  the  costs  of  incompetent,  immaten^ ' 
irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

The  compulsory  attendance  of  witnesses,  in  case  of  refusal  to  attSi* 
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be  sworn,  or  to  answer  any  question  pat  by  the  examiner,  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  practised  with  respect 
to  witnesses,  to  be  produced  on  examination  before  an  examiner  of  said 
Court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the  oppo- 
site counsel  or  solicitors  or  parties,  of  the  time  and  place  of  the  examina- 
tion, for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  Court,  to  be  there  filed  of 
record  in  the  same  mode  as  prescribed  in  the  thirtieth  section  of  Act  of 
Congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission,  in  the  usual  way,  by  written 
interrogatorie.s  and  cross-interrogatorie.s  on  motion  to  the  Court,  in  term 
time,  or  to  a  Judge  in  vacation,  for  special  reasons  satisfactory  to  Court  or 
Judge.^ 

XCVL 

April  18th,  1864.  In  suits  in  equity  for  the  foreclosure  of  mortgages  in 
the  Circuit  Courts  of  the  United  States,  or  in  any  of  the  Courts  of  the  ter- 
ritories having  jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any 
balance  that  may  be  found  due  to  the  complainant  over  and  above  the 
proceeds  of  the  sale  or  sales,  and  execution  may  issue  for  the  collection  of 
the  same,  as  is  provided  in  the  eighth  rule  of  this  Court  regulating  equity 
practice,  where  the  decree  is  solely  for  the  payment  of  money. 

Jtules  for  the  U.  States  Supreme  Courts  Dec,  71,  1858,  affecting  equUg 

practice. 

No.  3. 

This  Court  consider  the  practice  of  the  Court  of  King's  [Queen's] 
Bench  and  of  Chancery,  in  England,  as  affording  outlines  for  the  practice 
of  this  Court;  and  they  will  from  time  to  time  make  such  alterations 
dierein  as  circumstances  may  render  necessary. 

No.  5. 

All  process  in  this  Court  shall  be  in  the  name  of  the  President  of  the 
United  States. 

"When  process  at  common  law  or  in  equity  shall  issue  against  a  State, 

1  1  Black  U.  a  Rep.  6,  7. 
SOO* 
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the  same  shall  be  served  on  the  Gcovernor,  or  Chief  Execu^ve  Magolnt^ 
and  Attomey-General,  of  such  State. 

Process  of  8ubpQQn%  issuing  out  of  the  Court  in  any  suit  in  equity,  ibll 
be  served  on  the  defendant  sixty  days  before  the  retnm  day  of  said  pit- 
eess ;  and  if  the  defendant^  on  such  service  of  the  subpoena,  shall  not  ap- 
pear at  the  return  day  contained  therein,  the  complainant  shall  be  at  liberty 
to  proceed  ex  parte. 

No.  12. 

In  all  cases  where  further  proof  is  ordered  by  the  Court,  the  depostka 
which  shall  be  taken  shall  be  by  a  commission  to  be  issued  fixxn  tins  Odo^ 
or  from  any  Circuit  Court  of  the  United  States. 

No.  18. 

In  all  cases  of  equity  and  admiralty  jurisdiction  heard  in  this  Cooii,  bo 
objection  shall  hereafter  be  allowed  to  be  taken  to  the  admissibiliiy  of  ffij 
deposition,  deed,  grant,  or  other  exhibit  found  in  the  record,  as  eTidae^ 
unless  objection  was  taken  thereto  in  the  Court  below,  and  entered  of  reoori, 
but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  bj  oooseat 


ENGLISH  SYSTEM  OF  ADDUCING  AND  TAKING  EVIDENCE,— 
ORAL  EXAMINATIONS  AND  AFFIDAVITS,  —  AS  REGULATED 
BY  16  AND  16  VICT.  c.  86,  88.  88-41,  AND  BY  GENERAL  ORDERS 
OF  5th  FEB.,  1861.1 

Bt  the  15  and  16  Vict  c  86,  ss.  38-41,  the  former  mode  of  examining 
witnesses  in  causes,  and  the  practice  of  the  Coort  in  relation  thereto,  was 
abolished,  except  where  the  Court  should  speciallj  direct  anj  witness  to  be 
examined  on  interrogatories ;  and  the  mode  of  adducing  and  taking  evi* 
dence  orally,  or  bj  affidavit,  was  prescribed.  By  s.  39,  upon  the  hearing 
of  any  cause,  the  Court  was  empowered  to  require  the  production  and  oral 
examination  before  itself  of  any  witness  or  party  in  the  cause.  And  by 
8.  40,  any  party  in  any  cause  or  matter  was  enabled  by  subpoena  €id  testtfi- 
eandum  or  duces  tecum  to  require  the  attendance  of  any  witness  before  the 
examiner,  and  examine  him  orally  for  the  purpose  of  using  his  evidence 
on  any  claim,  motion,  or  petition ;  and  any  party  having  made  an  affidavit 
to  be  used  thereon  may  be  cross-examined.  By  s.  41,  the  evidence  subse- 
quent to  the  hearing  is  to  be  taken  as  nearly  as  may  be  in  the  same  man- 
ner as  prior  to  the  hearing. 

By  Grenend  Orders  of  5th  Feb.,  1861,  Rule  1,  the  course  of  proceeding 
prescribed  by  the  15  &  16  Vict.  c.  86,  as  to  the  mode  of  examining  wit- 
nesses and  taking  evidence,  and  the  practice  relating  thereto,  are  altered 
aa  follows,  but  not  further  or  otherwise. 

By  Rule  3,  in  any  cause  in  which  issue  is  jomed,  the  plaintiff  or  any 

defendant  may  at  any  time  within  14  days  after  issue  joined,  apply  to  the 

Judge  in  chambers,  by  summons  to  be  served  on  the  opposite  party,  for 

an  order  that  the  evidence  in  chief  as  to  any  facts  or  issues  (such  facts  and 

iMues  to  be  distinctly  and  concisely  specified  in  the  summons)  may  be  taken 

viva  voce  at  the  hearing  of  the  cause ;  and  the  Judge  may  make  an  order 

that  the  evidence  in  chief  as  to  such  facts  and  issues,  or  any  of  them,  shall 

be  taken  viva  voce  at  the  hearing  accordingly ;  and  the  facts  and  issues  as 

to  which  any  such  order  shall  direct  that  the  evidence  in  chief  shall  be 

taken  viva  voce  at  the  hearing,  shall  be  distinctly  and  concisely  specified  in 

such  order;  but  in  case  the  Judge  shall  be  satisfied  that  such  applica- 

1  1  Seftoa  Dec  (Eng.  ed.  1869)  9-18. 


ZXZ        ENGLISH  BULES  FOR  TAKING  EVIDENCE  IN  GHAKGEBT. 

tion  is  unreasonable,  or  made  for  the  purpose  of  delay,  oppresskm,  or  Tex- 
ation,  he  may  refuse  to  make  any  such  order ;  and  where  any  so€fa  oriff 
shall  have  been  made,  the  examination  in  chief,  as  well  as  the  cros»<xuii* 
nation  and  re-examination,  shall  be  taken  before  the  Court  at  the  hearingii 
to  the  facts  and  issues  specified  in  such  order ;  And  no  affidavit  or  evideBoe 
taken  before  an  examiner  shall  be  admissible  at  the  hearing  of  anj  nek 
cause  in  respect  of  any  fact  or  issue  which  shall  be  included  in  anj  floek 
order  as  aforesaid. 

By  Rule  4,  save  as  aforesaid,  and  save  in  the  case  mentioned  in  d« 
Rule  11,  it  shall  not  be  competent  to  the  plaintifi*  or  any  defendant  ton- 
quire,  by  notice  or  otherwise,  that  the  evidence  in  chief  to  be  nsed  at  ik 
hearing  of  a  cause  shall  be  taken  orally.  But  except  as  to  facts  or  vm» 
included  in  any  order  directing  evidence  in  chief  to  be  taken  viva  voa  it 
the  hearing  under  Rule  3,  each  party  in  a  cause  in  which  issue  is  jmbn 
shall  be  at  liberty  to  verify  his  case  either  wholly  or  partially  by  tBAvt 
or  wholly  or  partially  by  flie  oral  examination  of  witnesses  ear  parU  be&it 
one  of  the  examiners  of  the  Court,  or  before  a  special  examiner  in  ite 
manner  prescribed  by  Rule  6. 

By  Rule  5,  the  evidence  in  chief  on  both  sides  in  any  cause  in  wtai 
issue  is  joined,  to  be  used  at  the  hearing  thereof,  in  respect  of  hxis  >■ 
issues  not  included  in  any  order  for  taking  evidence  in  chief  vtea  vta  ' 
the  hearing  under  the  Rule  3,  shall,  whether  taken  by  affidavit  or  befoR* 
examiner  (and  including  the  cross-examination  and  re-examination  of  aif 
witness  or  other  person  under  Rules  10  and  11),  be  closed  within  ep 
weeks  ailer  issue  joined,  unless  the  time  be  enlarged  by  spedal  order. 

By  Rule  6,  except  in  the  cases  mentioned  in  Rules  10, 11,  I6<snd  l7t*i 
examinations  taken  by  the  examiners  of  the  Courts  or  by  any  special 
iner,  for  the  purpose  of  being  used  at  the  hearing  of  a  cause  in  whirli  i 
is  joined,  shall  be  taken  ex  parte^  and  no  person  shall  have  a  right  ts  v 
present  at  the  taking  of  any  such  an  examination  except  the  paitf  P^ 
ducing  the  witness,  his  counsel,  solicitor,  and  agents ;  and  eveiy 
tion  so  taken  ex  parte  shall  be  deemed  to  be  an  affidavit,  and  the  e 
before  transmitting  the  same  to  the  Clerks  of  Record  and  Writ  office  id* 
filed,  shall  mark  the  same  as  taken  ex  partem  and  the  Record  aad  ^^ 
Clerks  shall  deal  with  the  same  as  an  affidavit. 

By  Rule  7,  except  in  the  cases  mentioned  in  Rules  10, 11, 16.  and  17** 
cross-examination  of  any  deponent  or  witness,  or  of  any  party  to  be  tfv  i^ 
the  hearing  of  a  cause  in  which  issue  is  joined,  shall  be  takca  odMro* 
than  before  the  Court  at  the  hearing. 


ENGUSH  BULES  FOB  TAKING  EVIDENCE  IN  CHANCEBT.       ZZXl 

Rule  8  provider  for  setting  down  the  cause,  where  under  Rule  8  the  evi- 
dence in  chief  has  been  ordered  to  be  taken  viva  voce.  The  Registrars  in 
setting  down  the  cause  are  to  mark  it,  to  indicate  that  the  evidence  in  chief 
u  ordered  to  be  taken  viva  voce  at  the  hearing ;  and  the  cause  is  not  to 
oome  on  vrithout  special  direction,  to  be  obtained  on  application  to  the  Court 
by  either  partj  on  notice  to  have  a  day  fixed  for  the  hearing. 

By  Rule  9,  where  such  order  as  mentioned  in  Rule  3  has  been  made,  each 
party  shall  be  at  liberty  to  sue  out,  at  the  Record  and  Writ  Office,  sub- 
poenas ad  ie$tijieandum  and  duee$  (eeuitt,  to  compel  the  attendance  at  the 
hearing  of  witnesses  whom  he  may  desire  to  produce  on  any  issue  or  mat- 
ter of  fact  included  in  such  order,  according  to  the  forms  now  in  use,  varied 
as  the  case  shall  require. 

By  Rule  10,  notwithstanding  any  of  the  preceding  rules,  if  at  any  time 
after  issue  joined  the  parties  shall,  by  writing  signed  by  them  or  their  re- 
spective solicitors,  and  filed  at  the  Record  and  Writ  Office,  agree  that  the 
oral  examination  in  chief  and  cross-examination  of  any  witness  or  witnesses 
(whether  a  party  or  parties  or  not)  or  the  cross-examination  of  any  person 
or  persons  who  shall  have  made  an  affidavit  or  affidavits,  or  who  shall  have 
been  examined  ex  parte  before  an  examiner,  shall  be  taken  before  one  of 
the  examiners  of  the  Court  or  a  special  examiner,  in  manner  provided  by 
the  15  &  16  Vict  c.  86  (ante,  Vol.  II.  pp.  888, 889),  such  examination  may 
be  taken  accordingly ;  and  in  case,  by  virtue  of  any  such  agreement,  any 
witness  or  person  shall  be  examined  in  chief  before  the  examiner  or  special 
examiner,  the  cross-examination  and  re-examination  of  such  witness  or  per- 
son shall  be  taken  before  the  same  examiner  or  special  examiner,  or  his  suc- 
cessor in  office ;  and  the  cross-examination  of  every  witness  so  examined 
in  chief  shall  immediately  follow  his  examination  in  chief,  and  the  re-ex- 
amination of  every  witness  or  person  so  cross-examined  shall  immediately 
follow  his  cro^s-examination. 

By  Rule  11,  notwithstanding  any  of  these  rules,  the  Court  or  the  Judge 
in  Chambers  may  direct  that  the  oral  examination  and  cross-examination  of 
any  witness  (whether  a  party  or  not),  or  the  cross-examination  of  any  per- 
son who  has  been  examined  ex  parte  before  an  examiner,  or  made  an  affi- 
davit, shall  be  taken  before  an  examiner  of  the  Court  or  a  special  examiner, 
in  the  manner  prescribed  by  the  15  &  16  Vict  c  86  (ante,  YoL  II.  pp.  888, 
889),  as  if  these  rules  had  not  been  made,  in  case  it  shall  appear  to  the 
Judge  that,  owing  to  the  age,  infirmity,  or  absence  out  of  the  juri:tdiction  of 
such  witness  or  person,  or  for  any  other  cause  which  to  the  Judge  shall 
mppear  nufficient,  it  is  expedient  that  such  direction  should  be  given.  Such 
direction  may  be  obtained  on  application  to  the  Court  or  the  Judge  in 
Chambers,  on  notice. 
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witness,  and  the  time  and  place  of  such  examination  or  cross^xaminatioi, 
unless  the  Court  shall  in  any  case  think  fit  to  dispense  with  such  notice. 

By  Rule  23,  each  statement  in  an  affidavit,  which  is  to  be  nsed  as  en- 
dence  at  the  hearing  of  a  cause  or  matter,  or  of  a  motion  for  a  decree  or  otka 
motion,  or  on  any  other  proceeding  before  the  Court,  or  before  the  Judge 
in  chambers,  shall  show  the  means  of  knowledge  of  the  person  mikiii; 
aach  statement^ 

By  Rule  24,  in  all  causes  and  matters  to  which  any  infant,  married  woosb, 
person  of  unsound  mind,  whether  found  so  by  inquisition  or  not,  or  peisoi 
under  any  other  disability,  is  a  party,  any  consent  as  to  the  mode  of  takaog 
evidence,  or  of  any  other  procedure,  shall,  if  given  with  the  sanetiao  d 
the  Court,  or  of  the  Judge  in  chambers,  by  the  next  friend,  goardian,  ooB' 
mittee,  or  other  person  acting  on  behalf  of  the  person  under  such  disablitfi 
have  the  same  force  and  efiect  as  if  such  party  were  under  no  disibi&Ji 
and  had  given  such  consent :  Provided,  that  no  such  consent  by  anj  «■- 
mittee  of  a  lunatic  shall  be  valid  as  between  him  and  the  lanttiCf  onka 
given  with  the  sanction  of  the  Lord  Chancellor  or  Lords  Justices  sitUDgii 
lunacy. 

By  Rule  25,  these  rules  come  into  operation  on  the  Ist  day  of  Easter  Teffi 
1861 ;  and  the  general  interpretation  clause  in  the  consolidated  orders  ex- 
tends to  them. 

After  the  time  for  closing  the  evidence  has  expired,  the  Goort  vwM 
only  extend  it  under  special  circumstances ;  neither  party  need  file  his  a»- 
davits  till  just  before  the  time  expires ;  Thompson  v.  Partridge,  4  D*  X. 
G.  794 ;  but  defendants  were  allowed  to  file  affidavits  4n  answer  to  speofi^ 
charges  made  in  affidavits  filed  immediately  before;  Scott  v.  Coq^^ 
Liverpool,  1  D.  db  J.  369 ;  and  where  plaintiff  was  allowed,  under  s^ 
circumstances,  to  read  an  affidavit  filed  after  the  time,  reserving  the  liS" 
to  cross-examine,  see  Hope  v,  Threlfall,  1  S.  db  G.  xxi. 

And  for  the  practice  as  to  preparing,  swearing,  filing,  and  making  cop<* 
of  affidavits,  see  Ayck.  284;  Smith,  411-2;  Consolidated  Orders  1^' 
Morg.  xcix. ;  And  as  to  erasures  in  pleas,  answers,  or  affidanis,  see  0** 
solidated  Orders,  1,  Rule  36 ;  GUI  t;.  Gillbaid,  9  Hare,  xvi.  ii  «>  (^ 
mode  of  returning  depositions,  see  Clark  v.  Gill,  1  K.  db  J.  19. 

1  8oe  Bird  v.  Lake,  1  Hem.  &  Miller,  HI ;  ante,  YoL  U.  ]k8H 
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LXXIX. 

All  parties  accounting  before  a  Master  shall  bring  in  their  respective  ac- 
counts in  the  form  of  debtor  and  creditor ;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  accounts  so  brought  in  shall  be  at  libertj 
to  examine  the  accounting  party  viva  voce^  or  upon  interrogatories  in  the 
Master's  office,  or  by  deposition,  as  the  Master  shall  direct. 

LXXX. 

All  affidavits,  depositions,  and  documents  which  have  been  previously 
made,  read,  or  used  in  the  Court,  upon  any  proceeding  in  any  cause  or 
matter,  may  be  used  before  t^e  Master. 

LXXXI. 

The  Master  shall  be  at  liberty  to  examine  any  creditor  or  other  person 

coming  in  to  claim  before  him,  either  upon  written  interrogatories,  or  viva 

voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 

require.    The  evidence  upon  such  examination  shall  be  taken  down  by  the 

Master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either 

party  requires  it,  in  order  that  the  same  may  be  used  by  tlie  Court,  if 

necessary. 

LXXXIL 

The  Circuit  Courts  may  appoint  standing  Masters  in  chancery  in  their 
respective  districts,  both  the  judges  concurring  in  the  appointment ;  and 
they  may  also  appoint  a  Master  pro  hac  vice  in  any  particular  case.  The 
compensation  to  be  allowed  to  every  Master  in  chancery  for  his  services  in 
any  particular  case  shall  be  fixed  by  the  Circuit  Court  in  its  discretion,  hav- 
ing regard  to  all  the  circumstances  thereof;  and  the  compensation  shall  be 
chaiiged  upon  and  borne  by  such  of  the  parties  in  the  cause  as  the  Court 
shall  direct  The  Master  shall  not  retain  his  report  as  security  for  his  com- 
pensation ;  but  when  the  compensation  is  allowed  by  the  Court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party,  who  is  ordered 
to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time 
preacribed  by  the  Court. 

Exceptions  to  Refobt  of  Master. 

LXXXIII. 

The  Master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into  the 
clerk's  office,  and  the  day  of  the  return  shall  be  entered  by  the  clerk  in  the 
order  book.  The  parties  shall  have  one  month  from  the  time  of  filing  the 
report  to  file  exceptions  thereto;  and  if  no  exceptions  are  within  that 
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period  filed  by  either  party,  the  report  shall  stand  confirmed  on  the  next 
rule  day  afler  the  month  has  expired.  If  exceptions  are  filed,  thej  shall 
stand  for  hearing  before  the  Coart,  if  the  Court  is  then  in  session,  or  if  not, 
then  at  the  next  sitting  of  the  Court  which  shall  be  held  thereafter  bj  ad- 
journment or  otherwise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed  ibr  fnwih 
lous  causes,  or  for  mere  delay,  the  party  whose  exceptions  are  oTerrded 
shall,  for  every  exception  overruled,  pay  costs  to  the  other  party,  and  for 
every  exception  allowed,  shall  be  entitled  to  costs,  —  the  costs  to  be  fixed 
in  each  case  by  the  Court,  by  a  standing  rule  of  the  CLrciut  Court. 

Decrees. 

LXXXV. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors  arising  horn. 
any  accidental  slip  or  omission,  may,  at  any  time  before  an  actual  enrol- 
ment thereof,  be  corrected  by  order  of  the  Court  or  a  judge  thereof,  npoa 
petition,  without  the  form  or  expense  of  a  rehearing. 

LXXXVI. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  Master,  nor  any  other 
prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order ;  bat  the 
decree  and  order  shall  begin  in  substance  as  folloura :  ^  This  cause  came  <m 
to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  term«  and 
was  argued  by  counsel ;  and  thereupon,  upon  consideration  thereof^  it  was 
ordered,  adjudged,  and  decreed  as  follows,  viz. :  [Here  insert  the  decree  or 
order.] 

Guardians  and  Pboghein  Amis. 

Lxxxvn. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  Coorc,  ir 
by  any  judge  thereof,  for  infants  or  other  persons,  who  are  under  guar- 
dianship, or  otherwise  incapable  to  sue  for  themselves ;  all  in&nts  and  olher 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their  fro- 
chetn  ami,  subject,  however,  to  such  orders  as  the  Court  may  direct  Ibr  the 
protection  of  infants  and  other  persons. 

LXXXVIII. 

Every  petition  for. a  rehearing  shall  contain  the  special  matter  or  casse 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  oonnsel,  and  the 
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facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party,  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  Court  shall  have  been  en- 
tered and  recorded,  if  an  appeal  lies  to  the  Supreme  Court  But  if  no 
appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the  end  of  the 
next  term  of  the  Court,  in  the  discretion  of  the  Court. 

LXXXIX. 

The  Circuit  Courts  (both  judges  concurring  therein)  may  make  any  other 
and  further  rules  and  regulations  for  the  practice,  proceedings,  and  process, 
mesne  and  final,  in  their  respective  districts,  not  inconsistent  with  the  rules 
hereby  prescribed,  in  their  discretion,  and  from  time  to  time  alter  and 
amend  the  same. 

XC. 

In  'all  cases  where  the  rules  prescribed  by  this  Court,  or  by  the  Circuit 
Court,  do  not  apply,  the  practice  of  the  Circuit  Court  shall  be  regulated 
by  the  present  practice  of  the  High  Court  of  Chancery  in  England,  so  far 
as  the  same  may  reasonably  be  applied  consistently  with  the  local  circum- 
stances and  loca}  convenience  of  the  district  where  the  Court  is  held,  not 
as  positive  rules,  but  as  furnishing  just  analogies  to  regulate  the  practice. 

XCI. 

Whenever  under  these  rules  an  oath  is  or  may  be  required  to  be  taken, 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  there- 
of make  solemn  affirmation  to  the  truth  of  the  &ct8  stated  by  him. 

XCII. 

These  rules  shall  take  effect,  and  be  of  force,  in  all  the  Circuit  Courts  of 
the  United  States,  from  and  afier  the  first  day  of  August  next ;  but  they 
may  be  previously  adopted  by  any  Circuit  Court  in  its  discretion ;  and  when 
and  as  soon  as  these  rules  shall  so  take  efifect,  and  be  of  force,  the  Bules  of 
Practice  for  the  Circuit  Courts  in  Equity  suits,  promulgated  and  prescribed 
by  this  Court  in  March,  1822,  shall  henceforth  cease,  and  be  of  no  further 
force  or  effect  And  the  Clerk  of  this  Court  is  directed  to  have  these  rules 
printed,  and  to  transmit  a  printed  copy  thereof,  duly  certified,  to  the  clerks 
of  the  several  Courts  of  the  United  States,  and  to  each  of  the  judges  thereof. 

XCIII. 

(December  Term,  1850.) 

Ordered  that  the  fortieth  rule,  heretofore  adopted  and  promulgated  by 
tliia  Court  as  one  of  the  rules  of  practice  in  suits  in  equity  in  the  Circuit 

VOL.  III.  800 
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Courts,  be  and  the  same  is  hereby  repealed  and  annulled.  And  it  dnO 
not  hereafter  be  necessary  to  interrogate  a  defendant  specially  and  partko- 
larly  upon  any  statement  in  the  bill,  unless  the  complainant  desires  to  do 
so  to  obtain  a  discovery. 

XCIV. 

(December  Term,  1854.) 

Amendment  of  the  67th  Rule. 

Ordered,  That  the  sixty-seventh  rule  governing  equity  practice  be  so 
amended  as  to  allow  the  presiding  judge  of  any  Court  exercising  jarisdietioB* 
either  in  term  time  or  vacation,  to  vest  in  the  clerk  of  said  Court  genaid 
power  to  name  commissionei's  to  take  testimony  in  like  manner  that  tiie 
Court  or  judge  thereof  can  now  do  by  the  said  67th  rule. 

Test :  Wm.  Thos.  Carroll,  C.  S.  C  U.  & 

XCV. 

Amendment  of  the  67th  Rule.  In  Equity.  Monday,  March  17, 1861 
Ordered,  That  the  last  paragraph  in  the  67th  rale  in  equity  be  repelled, 
and  that  the  rule  be  amended  as  follows  :  — 

Either  party  may  give  notice  to  the  other  that  he  desires  the  evideaoe 
to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all  tbe  wit- 
nesses to  be  examined  shall  be  examined  before  one  of  the  examioerB  of 
the  Court,  or  before  an  examiner  to  be  spedally  appointed  by  the  Gout* 
the  examiner  to  be  furnished  with  a  copy  of  the  bill  and  answor,  if  soj; 
and  such  exanunation  shall  take  place  in  the  presence  of  the  parties  or 
their  agents,  by  their  counsel  or  solicitors ;  and  the  witnesses  shall  be  sib- 
ject  to  cross-examination  and  re-examination,  and  which  shall  be  ooodoeted, 
as  near  as  may  be,  in  the  mode  now  used  in  common-law  courts.  The 
depositions  taken  upon  such  oral  examination  shall  be  taken  down  id  ^^' 
ing  by  the  examiner,  in  the  form  of  narrative,  unless  he  determioa  tbe 
examination  shall  be  by  question  and  answer,  in  special  instances,  m 
when  completed,  shall  be  read  over  to  the  witness  and  signed  hjham^ 
the  presence  of  the  parties  or  counsel,  or  such  of  them  as  may  atm 
provided,  if  the  witness  shall  refuse  to  sign  the  said  dqMsition,  then  ike 
examiner  shall  sign  the  same ;  and  the  examiner  may,  upon  all  exaaiii^ 
tions,  state  any  special  matters  to  the  Court  as  he  shall  think  fit;  and  i^J 
question  or  questions  which  may  be  objected  to  shall  be  noted  bj  the  ex- 
aminer upon  the  deposition,  but  he  shall  not  have  power  to  decide  od  tie 
competency,  materiality,  or  relevancy  of  the  questions ;  and  the  0** 
shall  have  power  to  deal  with  the  costs  of  incompetent,  immatena],  or 
irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

The  compulsory  attendance  of  witnesses,  in  case  of  refusal  to  atteM^ 
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be  8wom,  or  to  answer  any  question  put  bj  the  examiner,  or  bj  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  practised  with  respect 
to  witnesses,  to  be  produced  on  examination  before  an  examiner  of  said 
Court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respectiye  counsel  or  solicitors  to  the  oppo- 
site counsel  or  solicitors  or  parties,  of  the  time  and  place  of  the  examina- 
tion, for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  Court,  to  be  there  filed  of 
record  in  the  same  mode  as  prescribed  in  the  thirtieth  section  of  Act  of 
CoDgress,  September  24, 1789. 

Testimony  may  be  taken  on  commission,  in  the  usual  way,  by  written 
interrogatorie.')  and  cross-interrogatorier*,  on  motion  to  the  Court,  in  term 
time,  or  to  a  Judge  in  vacation,  for  special  reasons  satisfactory  to  Court  or 
Judge.^ 

XCVI. 

April  18th,  1864.  In  suits  in  equity  for  the  foreclosure  of  mortgages  in 
the  Circuit  Courts  of  the  United  States,  or  in  any  of  the  Courts  of  the  ter- 
ritories having  jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any 
balance  that  may  be  found  due  to  the  complainant  over  and  above  the 
proceeds  of  the  sale  or  sales,  and  execution  may  issue  for  the  collection  of 
the  same,  as  is  provided  in  the  eighth  rule  of  this  Court  regulating  equity 
practice,  where  the  decree  is  solely  for  the  payment  of  money. 

Xules  for  the  Ui  SUUe$  Supreme  Cbtirf,  Dee.  21,  1858,  affecting  equity 

practice. 

No.  3. 

This  Court  consider  the  practice  of  the  Court  of  King's  [Queen's] 
Bench  and  of  Chancery,  in  England,  as  affording  outlines  for  the  practice 
of  this  Court ;  and  they  will  from  time  to  time  make  such  alterations 
therein  as  circumstances  may  render  necessary. 

No.  5. 

All  process  in  this  Court  shall  be  in  the  name  of  the  President  of  the 
United  States. 

When  process  at  common  law  or  in  equity  shall  issue  against  a  State, 

1  1  BUck  U.  8.  K«p.  6,  7. 
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ADJUDICATION  IN  BANKRUPTCY, 

yalidity  of,  how  disputed,  55,  64,  65. 

ADMINISTRATION, 

prerogative  probate,  when  necessary,  325. 

rule  in  accountantrgeneraVs  office  with  respect  to,  1839. 

ADMINISTRATION  OF  ASSETS, 
costs,  in  suits  for,  1496,  1497. 

of  personal  representatives,  1097, 1098. 
of  creditors,  1497. 

where  superior  incumbrancers  consent  to  sale,  1499* 
,   does  not  deprive  executor  of  right  of  retainer,  1500. 
where  the  fund  in  court  sufficient,  1501. 
of  legatees,  1501, 1502. 

where  legacy  is  contingent,  1501. 
what  costs  allowed  to  next  of  kin,  1508. 
out  of  what  fund  the  costs  are  to  be  paid,  1502  et  seq, 
when  out  of  the  general  residue,  1504. 

when  costs  will  be  ordered  out  of  particular  legacies,  1506, 1507. 
when  apportioned  to  different  funds,  1507, 1508. 

ADMINISTRATOR, 

may  file  bill  before  administration,  327. 
need  not  describe  himself  as  such,  364. 
costs  of,  1497. 

ADMINISTRATRIX, 

whether  in  suits  against,  ordered  to  answer  apart  finom  husband,  48S. 

ADMIRALTY, 

demurrer  because  matter  is  within  the  jurisdiction  of,  678. 
plea  of  sentence  by  court  of,  687. 

ADMISSIONS, 

cannot  be  made  on  part  of  infant,  163. 
extent  q£  admissions  by  demurrer,  565. 
general  nature  of,  831,  832. 
on  the  record,  832,  833. 

constructive  admissions,  832. 
in  the  case  of  pleas,  832. 
by  the  bill,  832. 
difference  between  constructive  and  actual  admissions,  832,  833L 
actual  admissions  on  record,  833. 
when  bill  may  be  read,  833. 

effect  of  reference  to  document  itself  "'  for  greater  certamty,**  SSS;. 
bill  taken  pro  confesso,  833. 
when  defendant  may  read  plaintiff's  bill  at  law,  833,  834. 

when  in  equity,  834. 
by  answer,  834. 

when  bill  charges  fact  in  defendant's  knowledge,  834  note. 

not  in  defendant's  knowledge,  834  note. 
fact  well  alleged,  not  denied,  834  note, 
where  answer  not  under  oath,  834  note. 

not  denying,  admits,  834  note, 
practice  as  to  reading  defendant's  answer,  835,  836  and  notes. 
when  passages  in  qualification  must  be  read,  835. 

reading  passages  in  qualification,  835,  836. 
rule  where  answer  to  bill  of  discovery  is  read,  836. 
what  is  sufficient  admission  of  a  fact  by  answer,  836. 

belief,  887. 
information,  without  beEef^  897. 
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ADMISSIONS,  canHnuecL 

what  sufficient  admisrion  of  ihe  execntioxi  of  a  will,  887. 
infant's  answer,  837. 

may  be  read  against  gaardian,  837. 
answer  of  idiot,  &c,  887. 
person  of  weak  intellect,  887. 
husband  and  wife,  142,  888. 
when  answer  of  wife  may  be  read  against  herself,  144. 
of  one  defendant  against  another,  888,  889. 
where  one  claims  through  the  other,  889  and  note, 
generally  answer  of  one  defendant  cannot  be  read  against 

another,  888  and  note, 
of  one  defendant  may  be  read  in  fitvor  of  another,  888  note, 
and  if  he  takes  the  advantages,  be  must  fubmit  to  the  dis- 
advantages, of  it,  888  note, 
where  several  are  liable  as  partners  or  co-obligors,  889  and  note. 

when  bill  by  one  partner  against  his  copartners,  889  and  note, 
of  wife  against  her  husband,  889  note, 
of  obligee  against  his  previous  assignee,  in  same  suit,  839  note, 
of  principal  debtor,  admitting  his  insolvency,  against  his  surety,  not  evi- 

aence,  839  note, 
mere  silence  in  answer  of  one  defendant,  839  note, 
where  the  rule  does  not  apply,  888,  839  note, 
cannot  be  read  by  defendant  for  himself,  889. 

except  on  motion  for  decree  and  for  costs,  839,  840. 
effect  of  defendant's  answer  when  only  one  witness  in  opposition  to  it,  840  and 
note, 
answer  responsive,  to  be  taken  as  true  unless,  &c,  840  note. 

not  responsive,  and  settins  ^p  affirmative  allegations,  841  note, 
effect  of  answer  when  case  heard  on  bul  and  answer,  841  note, 
rule  as  to  effect  of  answer  implies  only  when  it  is  positive,  and  not  mere  be^ 
lief,  841,  842  note, 
must  be  founded  on  personal  knowledge  of  defendant,  842  note, 
not  evasive,  843  in  note, 
where  answer  is  by. corporation,  or  the  oath  is  waived,  842,  848  in  note, 
effect  of  answer  in  such  cases,  842,  843  and  note, 
ado&issions  by  answer  in  such  cases,  848  note, 
where  there  is  part  performance  of  parol  agreement,  844. 
circumstances  that  may  overcome  enect  of  answer,  848,  844  in  note. 

issue,  or  trial  at  law,  where  answer  is  met  by  one  witness,  and  corrobo- 
rating circumstances,  844,  845  and  note, 
use  of  answer  in  trial  of  issue,  845  and  note, 
by  agreement  between  the  parties,  845. 

m  general  in  writing  and  signed  by  parties  or  solicitors,  845. 

but  not  necessarily  in  writing,  845,  846. 
must  not  be  against  policy  of  law,  846. 

agreement  that  wife  should  be  witness  for  or  against  husband,  846* 
to  waive  an  objection  for  want  of  stamp,  846. 
rule  that  admissions  must  be  specificallj^  noticed  in  the  pleadings,  858. 
of  ordering  admissions  when  an  issue  directed,  1097  and  note. 

ADULTERY  (of  Wife), 

effect  upon  her  right  to  nuuntenance,  100. 

to  a  settlement,  108. 

ADVANCE  OF  CAUSES, 

what  causes  may  be  advanced,  990. 

of  setting  down  as  short  causes,  990. 

of  consent  causes,  990,  991. 

advancing  causes  pro  formay  992. 

of  advancing  cross  causes  or  supplemental  causes,  992. 

201  •  (zU) 


INDEX. 

ADVERSE  POSSESSION, 

when  the  possession  of  trustee  is  adverse,  668,  669. 
plea  of,  697. 

ADVERTISEMENTS, 

mode  of  preparing  in  chambers,  1856. 
form  of,  1357.    See  Sale  of  Estates. 

ADVOWSON, 

origin  of,  how  alleged  in  a  bill,  867. 
partition  of,  how  effected,  1131. 

AFFIDAVIT, 

where  solicitor  has  acquiesced  in,  infant  bound,  73. 

that  there  is  no  settlement  of  wife's  money,  91. 

in  what  cases  bill  must  be  accompanied  by  affidavit,  395. 

demurrer  because  not  accompanied  by  affidavit,  399. 
general  nature  of,  1681. 
when  deponent  in  prison,  1683. 
when  out  of  the  jurisdiction,  1683  and  note, 
terms  on  which  court  will  receive  affidavits  sworn  abroad^  1684. 
certificate  of  notary  public,  1685. 

evidence  that  he  is  notary,  1685. 
where  sworn  before  magistrate,  identity  of,  1685. 
sworn  before  consul-general  or  consul,  when  deponent  out  of  jnriseBctioa, 

1686. 
form  of,  894, 1681,  1687. 

names  and  description  of' deponents,  1687. 

expressed  in  first  person,  1687, 1688. 

must  be  correctly  entitled  in  the  cause,  1687  and  note, 
form  of  Jurat,  1688. 
substance  of,  1688  and  note, 
affidavits  of  service,  1688. 

scandal  and  impertinence  in — reference  for,  1689  and  note, 
exceptions  for,  how  waived,  1689. 

court  may  order  scandalous  and  impertinent  matter  expunged,  1689 
solicitor  may  be  ordered  to  pay  costs  of  impertinence,  &c.,  1689. 
must  be  fairly  and  plainly  written,  1689, 1690. 
time  for  swearing,  1690. 
signature  to,  sjid  jurat,  1690. 
deponent  blind,  1690  note. 

adjudged  lunatic,  1690  note, 
filing  of,  1690. 

not  necessary,  except  when  to  be  used  in  court,  1691. 
filed  in  court  may  be  used  before  master,  but  not  vice  versa,  1691. 
time  of  filing,  1691. 

where  ordered  to  be  filed  by  certiun  day,  1692. 
to  be  used  as  evidence  at  hearing  of  cause,  according  to  present 

practice,  887, 888,  893,  894,  905,  906.     Appx.  xxviL,  xxvid. 
eitoer  side  may,  without  consent  of  the  other,  adduce  the  whole  or  any  part 
of  his  evidence  by  affidavit,  905,  906.     Appx.  xvii.,  xviiL 

advantages  of  this  practice,  905,  906. 
form  of  such  affidavits,  894,  906.    Appx.  xvii.,  xviii. 

entitled  in  cause,  drawn  in  first  person,  and  divided  into  ^tangn^bs, 
894,  906. 

paragraphs  numbered,  and  confined  to  distinct  parts  of  subject,  894. 

must  state  what  part  within  deponent's  own  knoKledge,  and  wliat  psrt 
on  information,  894. 

not  rejected  because  they  contain  hearsay  or  irrelevant  evidenoe,  904. 

how  and  before  whom  sworn,  906,  907,  1681,  1682  note,  168S 
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AFFIDAVIT,  continued. 

witnesB  making  affidavit  to  be  used  as  evidence  in  the  cause  is  subject  to  oral 
cross-examination  and  re-examination  before  an  examiner,  895,  907 ;  now 
before  the  court    Appx.  xxx. 
how  attendance  of  witnesses  for  that  purpose  obtiuned,  895.    Appx. 


expenses,  895,  907. 

proceecfings  when  oppodte  party  desires  to  cross-examine,  896,  897.  Appx. 
xxx. 

re-examination  immediately  follows  cross-examination,  896.    Appx.  xxviii. 

orders  in  reference  to  examination,  cross-examination,  and  re-examination  to 
extend  to  evidence  taken  subsequent  to  hearing,  897.     Appx.  xxix. 

how  the  regulations  as  to  taking  evidence  orally  or  by  affidavit  are  practi- 
cally carried  into  effect,  897  e£  seq. 

closing  the  evidence,  907,  908. 

original  depositions,  how  authenticated  and  transmitted,  892,  893. 

affidavits  filed  before  issue,  on  what  terms  received  at  hearing,  896. 

AFFIRMATION, 

persons  entitled  to  answer  upon,  747. 
form  of,  747. 

AFTER-ACQUIRED  PROPERTY, 

of  bankrupt  in  what  cases  liable  to  his  debts,  59. 
difference  oetween  bankrupt  and  insolvent  debtor,  59. 

AGENTS. 

substituted  service  upon,  439. 

when  they  must  be  made  parties  to  suits  as  defendants,  297,  298,  299,  300. 

employment  of,  will  not  destroy  privity,  833. 

when  communications  between  them  and  their  employers  privileged,  604, 

1386. 
notice  to,  notice  to  the  principal,  599. 
entitled  to  their  costs  out  of  the  estate,  1488. 

AGREEMENT, 

for  assignment  of  wife's  chattels  real,  1 20. 

when  it  must  be  averred  to  be  signed  and  in  writing,  371. 

plea  of,  to  put  an  end  to  a  suit,  695. 

parol  agreement,  specific  performance  of,  844. 

proof  ot^  by  letters,  need  not  be  stamped,  997. 

AID, 

answer  in  aid  of  plea,  702. 

ALIAS  DISTRINGAS, 

to  enforce  appearance  of  corporation,  469. 

ALIEN, 

in  what  cases  may  sae^  42, 43,  44. 
when  liable  to  ne  exeat  regno^  45, 46. 
suits  between  aliens,  45,  46  and  note, 
enemies  cannot  sue  unless  rerident  under  license,  46,  47. 
when  prisoner  of  war,  47  and  note, 
right  of  alien  enemy  to  sue,  suspended,  49. 
enemies  cannot  file  bills  of  discovery,  49. 

in  what  cases  suits  may  be  maintained  by  others  relating  to  enemies'  prop- 
erty, 48. 
effect  of  war  on  suit  already  be^n,  50. 
plea  of  an  alien  enemy,  50,  51  m  note. 
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ALIEN,  continued, 

security  for  costs,  51. 

when  husband  an  alien,  wife  may  sue  alone,  8^. 

plea  that  plaintiff'  is  an  alien,  654. 

defendant  is  an  alien,  655. 
when  required  to  give  security  for  costs,  32,  51. 
what  constitutes  an  alien  enemy,  48,  49. 
effect  of  a  person  so  being,  49. 

proof  of  deot  on  behalf  m,  admitted,  but  dividend  postponed,  49,  50. 
effect  of  war  breaking  out  after  suit  commenced,  50. 

ALIENAGE, 
plea  of,  654* 

ALIENATION, 

of  property,  real  and  personal,  injunction  to  restrain,  1755  el  ieq. 

ALLEGATION, 

positive,  demurrer  for  want  of,  588. 

general,  when  sufficient  to  let  in  proof  of  special  facts,  851. 

as  insanity,  misbehavior  m  office,  notice,  &c.,  851. 

in  cases  of  pedigree,  852. 
responsive,  in  civil  and  ecclesiastical  courts  different  from  answer,  723. 

ALLOTMENT, 

of  shares  under  commission  of  partition,  1132. 

ALMANAC, 

course  of,  judicially  noticed,  568. 

ALTERNATIVE  DEFENCES, 

different  from  inconsistent  defences,  727. 

AMBASSADORS, 

when  made  defendants,  132. 

where  subject  of  sovereign  to  whom  accredited,  188. 

AMENDMENT  OF  ANSWER, 

in  what  cases  permitted,  778  et  seq. 

in  matters  of  form,  cases  of  mistake  or  error,  778,  779  and  in  note. 

rule  of  U.  States  Courts  concerning,  779  note. 

material  changes  in  answers  allowed  only  under  special  circumstances,  778, 

779  in  note, 
allowed  where  new  matter  discovered,  779. 
in  case  of  surprise,  779. 

of  misrepresentation,  780. 
by  limiting  admission  of  assets,  780. 
not  where  facts  correctly  stated,  but  law  mistaken,  780. 
not  where  prosecution  is  pending,  781. 
by  supplemental  answer,  now  usual,  781. 

in  cases  of  mistake  or  ignorance  of  facts,  781. 

other  circumstances  under  which  supplemental  answer  will  or  will  not 

be  allowed^  781  note, 
practice  as  to,  781  note, 
m  cases  of  misrepresentation  by  plaintiff,  788. 
court  cautious  in  allowing  supplemental  answer,  781  note,  782. 
on  application  for  leave  to  file,  facts  to  be  stated  specifically  and  verified, 
782,  783  note, 
supplemental  answer  not  allowed  to  contradict  statements  in  first  answer, 
782  note, 
must  be  confined  to  correction  of  mistake  sworn  to,  788. 
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AMENDMENT  OF  ANSWER,  continued. 

defendant  cannot  controvert  facts  in  answer  by  crofls-bill,  783. 

within  what  time  application  must  be  made,  783. 

in  what  cases  answer  still  permitted  to  be  amended,  784. 

answer  re-sworn,  784. 
when  supplemental  answer  to  be  deemed  sufficient,  784. 
,  for  irregularities  in  frame  or  form,  or  in  taking  and  filing,  taken  off  the  file, 
on  application  of  plaintiff,  784,  785  and  note, 
cases  where  answer  may  be  taken  from  files,  785  note, 
on  application  of  defendant,  786. 
result  of  the  cases,  786. 

AMENDMENT  OF  BILL, 
in  what  cases  permitted,  402. 
bj  inserting  now  matter  or  parties,  402. 
by  omission  of  matter  or  parties,  402. 
general  rule  as  to  defects  that  may  be  amended,  402  note, 
generally  in  discretion  of  court,  402  note, 
allowed  with  liberality  until  proofs  closed,  402  note. 

difference  between  matter  aepending  upon  parol  proof  and  written  instru- 
ments, 402  note, 
as  to  matters  known  to  plaintiff  before  filing  bill,  402  note, 
great  caution  as  to  amendments,  where  bill  is  upon  oath,  402  note, 
practice  where  plaintiff  wishes  to  amend  sworn  bill,  402,  403  in  note, 
original  and  amended  bill,  one  record,  403. 
taken  pro  confes90  together,  403. 
where  plaintiff  amends  after  answer,  403  note, 
amended  bill  mast  be  addressed  to  same  court  or  judge,  403. 
number  of  necessaiy  amendments  diminished  by  m^em  English  practice^ 

403. 
by  alteration  of  parties,  404. 
special  orders  as  to,  404. 

as  to  costs  and  security  for  an  amendment  of  parties,  404. 
substituting  new  plaintiff  for  the  original,  404  note, 
not  of  course  to  strike  out  name  of  plaintiff,  405. 
order  to  amend  at  hearing  does  not  authorize  introduction  of  new  plaintiffs, 

405,  406. 
liberality  in  amendments  as  to  parties,  406. 
amendments  after  witnesses  examined,  406  and  note, 
modem  English  practice  as  to  introduction  of  new  matter  occurring  after  in- 
stitution of  suit,  406,  407. 

filing  a  supplemental  statement,  407. 
by  former  English,  and  by  present  American  practice,  generally,  no  amend- 
ment by  introducing  matter  occurring  subsequent  to  coounencement  of 
suit,  407,  408  and  note, 
cases  where  new  matter  may  be  introduced  by  amendment,  408  note, 
introduction  into  bill  of  facts  disclosed  by  the  answer,  408  and  note. 

not  necessary,  408. 
latitude  allowed  as  to  amendments,  408. 

a  bill  changed  to  an  information,  408. 

amendment  by  praying  decree  according  to  agreement  admitted  in 
answer,  403. 
written  bill  of  dtscovery  can  be  converted  into  bill  for  relief,  409  and  note, 
how  far  party  may  make  new  case  under  leave  to  amend,  and  costs  in  such 

case,  410  and  note* 
costs  where  plaintiff  amends  by  striking  out  important  parts,  411. 
after  amendment,  defendant  entitled  to  make  new  defence,  411. 

but  not  to  demur  to  what  had  been  before  answered,  411,  412. 
no  amendment  except  under  rule  or  order,  412. 
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AMENDMENT  OF  BILL,  continued. 
otders  of  course  to  amend,  412. 
practice  as  to  amendments  in  U.  States  and  some  of  tlie  State  oourtoi  41!, 

418  in  notes. 
English  practice  as  to  amendments  in  the  printed  bill  now  in  ue,  414, 41S. 
/  memod  of  making  amendments,  415  note. 

when  by  interlining  original  bill,  415  note, 
costs  of  amendments,  414. 

must  be  paid  before  appearance  enforced,  416. 
after  answer  and  before  replication,  417. 

to  rectify  clerical  errors,  417,  418  and  note, 
after  insufficient  answer,  418,  425  and  note, 
to  whom  application  made,  419. 
how  obtained,  419. 

on  what  affidavits,  419,  420. 
second  order  to  amend,  419. 
amendment  of  bill,  after  answer  on  oath,  waiving  oath,  cannot  be  iBade,4S^ 

428  note. 
aft;er  replication,  420. 

for  purpose  of  adding  parties,  421. 
when  necessary  to  withdraw  replication  before  amendment,  422. 
by  order  made  at  the  hearing,  422. 

when  defect  of  parties  apparent,  422. 

where  matter  not  put  in  issue,  with  sufficient  certvnfy,  421 

where  prayer  inconsistent  with  caae  made,  422,  423  in  note,  4S4 

and  note, 
where  improper  submissions  on  behalf  of  infanta,  428, 
amendments  at  hearing  of  appeal,  428  and  note. 

upon  argument  of  demurrer,  428,  424  and  notes, 
where  plea  replied  to,  order  to  withdraw  replication  and  amend  nmt  ^  * 

special  application,  424,  715. 
without  prejudice  to  an  injunction,  425,  426, 427. 

special  application  for  re-amendment,  42 7, 
after  demurrer,  619, 
set  down,  619. 
allowed,  628. 

AMENDMENT  OF  DEMURRER, 

when  permitted,  622. 

AMENDMENT  OF  PLEA, 

in  what  cases  allowed,  721,  722. 

of  pleading  de  novo^  722. 

no  liberty  to  amend  where  no  substantial  defence  appears,  722. 

leave  for,  how  obtained,  722. 

costs  of,  728. 

AMENDMENT  OF  MASTER'S  REPORT,  1827, 1388.    Se9  Bdo«t. 

ANCESTOR, 

admission  of  will  by,  binds  infant,  168. 

ANNUITIES, 

bill  for,  need  not  state  registration,  876. 

ANCIENT  LIGHTS, 

injunction  to  restrain  obstruction  of,  1742, 1748  and  notes. 

ANSWER. 

in  U.  States  Courts  defendant  need  not  make  in  certain  cases,  555  no^ 
general  nature  of,  728. 
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ANSWER,  continued. 
how  used,  728  note. 

separate  answer  of  a  married  woman,  142, 482. 

of  husband,  142. 

should  have  an  order  to  warrant  it,  148. 
form  of  ytira/,  767. 
effect  of  wife's  separate  answer,  144. 
of  husband  cannot  be  read  against  wife,  144. 
of  a  person  of  weak  mtellect,  169,  755, 
of  infant,  152. 
of  infants,  effect  of,  161. 
how  enforced  against  ^n  infant,  467,  468. 
how  guardian,  ad  Htem,  appointed,  762. 

duty  of,  152. 
how  answer  sworn  to  bj  guardian,  765,  766. 
form  of  commission  to  appoint,  and  take  answer,  766  and  note, 
when  necessary,  728. 
practice  in  civil  law  courts,  728. 
form  of  answer,  724  and  note,  725. 
nature  of  answers,  725. 

correct  method  is  to  state  fiu^ts,  not  inferences,  726,  783. 
defendant  cannot  use  facts  for  different  purpose  fixim  that  stated,  726. ' 
statement  of  defendant's  case,  726. 
may  set  up  several  defences,  if  not  incondstent,  726. 
what  defences  are  inconsistent,  726,  727. 
containing  alternative  defences,  727. 
certainty  required  in  stating  defendant's  case,  727. 

of  insisting  on  same  benefit  as  if  defendant  had  pleaded  or  demun^,  727. 
may  set  up  matters  occurring  after  bill  filed,  726  note, 
taiay  deny  charges  and  set  up  di&tinct  defences,  727  note, 
answer  of  statute  of  limitations,  727  and  note. 

how  far  may  afford  same  means  of  defence  as  by  demurrer  or  plea,  728  note, 
of  answering  the  plain  tiff* 's  case,  728  et  seq, 

special  objections  to  discovery  which  defendant  may  raise  br  answer,  729. 
oefendant  not  bound  to  answer  unless  interrogatories  founded  on  statements 

or  chan;e8  in  bill,  729  and  note, 
to  general  interroffatory,  729,  note, 
must  be  made  to  lulegations  of  firaud  in  bill,  729  note, 
required  only  to  those  points  necessary  to  enable  courts  to  make  decree 

against  defendant,  780,  782. 
may  raise  objection  of  immateriality,  780  and  note, 
if  executor  admits  sufficient  assets  need  not  set  out  account,  731. 
not  required  as  to  matters  relating  merely  to  defendant's  private  affairs^  781. 
defendant  need  answer  only  what  affects  himself,  782. 

must  answer  all  the  interrogatories  which  apply  to  himself  indi- 
vidually, 782. 
whether  defendant  can  refuse  to  answer  upon  a  general  objection  to  the  bill, 

735,  786. 
defendant  who  submits  to  answer  must  answer  fully,  738,  784,  and  785,  786 
in  notes. 

exceptions  and  limitations  of  rule,  784,  785  note, 
how  rule  aff*ected  by  order  August,  1841,  785. 

this  order  adopted  in  U.  States  Courts,  785  note, 
rule  no  longer  to  apply  in  U.  States  Courts,  where  defendant  could  pro- 
tect himself  by  plea  from  answer,  735  note, 
defendant  answering  shall  be  compelled  to  answer  no  further  than 
he  would  be  alleged  to  on  filing  a  plea  in  bar,  and  an  answer  in 
support  of  such  plea  in  U.  States  Courts,  785  note. 
honajide  purchaser  for  value,  785  note. 
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ANSWER,  coniinued. 

of  the  manner  of  answering,  7S6. 

in  what  case  positive  answer  necessary,  736,  737  and  in  notes. 

as  to  facts  not  in  defendant's  own  knowledge,  737. 

knowledge,  remembrance,  information,  and  belief,  736,  737  note. 

denying  knowledge  or  information  need  not  declare  belief,  737  note.^ 

denying  knowle(^e,  but  admitting  belief,  need  not  deny  infonnatioD,  7S7 

note, 
if  defendant  has  information,  must  answer  it  and  as  to  belief,  73 7  note, 
what  form  of  denial  insufficient,  737,  738  in  note, 
defendant  must  use  diligence  to  obtain  information,  738. 
limitation  of  this  rule,  738  notes, 
how  far  must  inspect  books  and  papers  fi>r  iiifi)rmalion,  738  note, 
in  case  of  corporations,  738,  739. 
as  to  setting  out  accounts,  &c.,  738,  739  and  note,  740,  741. 
as  to  possession  and  description  of  documents,  738,  739, 1376. 
in  what  cases  deeds  must  be  set  out  in  hac  verba,  739. 
denial  must  not  be  by  negative  pregnant,  739. 
general  denial  not  sufficient,  740. 

exception,  740  note, 
schedules  may  be  used  for  general  accounts  or  lists  <^  documentB,  740. 

or  in  aid  of  defendant's  case,  740. 
schedule  when  impertinent,  741. 

as  to  impertinence  in  answers,  741,  742  in  note, 
form  of  answer  by  two  or  more  persons,  742,  743  and  in  note,  745  note. 

in  case  of  husband  and  wife,  745  note, 
rule  as  to  costs  of  separate  answers,  743  and  note. 

in  case  of  trustees,  743. 

when  defect  appears  in  title  of  answer,  744.  . 

plaintiff  or  defendant  may  move  to  have  answer  taken  firom  file  for  vifp^ 

larity,  744,  745  note, 
signature  by  counsel,  744,  745. 
signature  by  defendant,  745. 

must  be  signed  by  defendant,  though  oath  waived,  745  notes, 
signature  by  defendant  may  be  waived  by  plaintiff,  745  note, 
answer  of  corporation,  by  whom  signed,  745  note, 
in  what  cases  signature  dispensed  with,  746. 
on  oath  or  solemn  affirmation,  746,  747  and  notes, 
answer  of  corporation  without  oath  under  corporate  seal,  746  note, 
before  whom  sworn,  747  note, 
form  of  oath  or  affirmation,  747,  748  and  note* 

where  party  in  not  Christian,  748.  -  e  •15 

when  and  under  what  circumstances  may  be  received  without  oath,  74oi  «^ 
and  notes, 
not  where  defendant  is  represented  to  be  in  a  state  of  imbedfitjT}  >^ 
waiver  of  oath  by  implication  or  expressly,  748,  749  note, 
effect  of  answer  when  oath  waived,  749  note.  .  . 

oath,  if  waived  at  all,  must  be  to  every  part  of  answer  and  to  the  on|«» 
answer,  749  note.  j, 

amendment  of  bill  waiving  oath  after  an  answer  on  oath  cannot  be  mf^ 

749  note, 
no  exception  for  insufficiency  to  answer  when  oath  is  waived,  745  *■> 
750.  ^  .^ 

defendant  may  file  answer  on  oath,  though  oath  waived,  in  what  evf^ ' 

note.  j^ 

plaintiff  may  waive  oath  as  to  some  defendants  and  not  as  to  otheiSf  vv^ 

749  note, 
effect  of  answer  sworn  to  after  oath  waived,  750  note, 
or  admitted  to  be  put  in  without  oath,  750. 
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ANSWER,  continued. 

time  when  defendant  most  answer,  750,  751  and  notes, 
obtaining  further  time  to  answer,  751  note. 

where  security  for  costs  ffiven,  751. 
party  in  contempt  cannot  apply  for  further  time,  751  and  note* 

where  any  order  is  made  on  condition,  752. 
how  sworn  in  town  cause,  or  in  county,  752,  758. 
jurat  of  the  answer  and  form,  754. 

before  whom  and  how  sworn  in  Massachusetts  and  U.  States  courts, 
754  note, 
in  countries  under  English  goyemment,  756. 
where  sworn  by  illiterate  person,  754. 
by  a  foreigner,  755. 
by  persons  deaf,  dumb,  blind,  755. 
how  answers  taken  in  foreign  countries,  756. 
by  commission,  756  and  note. 

how  obtained  and  returned,  757. 
where  defendant  is  corporation  aggr^ate,  757. 
where  defendant  is  Quaker,  or  Moravian,  or  Jew,  or  Pagan,  757, 758. 
care  to  obtain  proper  form  of  commission,  758.    ' 
by  whom  commission  prepared,  758. 
to  whom  sent,  758. 
war,  758. 
manner  of  executing  commission,  758,  759. 
form  of  notice,  758,  759. 

notice  on  Sunday,  759. 
costs  in  default  of  attendance,  759. 
where  plaintiff  has  not  joined,  759. 
two  commissioners  must  oe  present,  759. 
how  long  must  wait  for  others,  759. 
form  of  swearing  to  answer  by  commission,  759,  760. 
when  defendant  demurs,  760. 
signature  of  defendant  in  presence  of  commisrioners,  760. 

caption,  760,  761. 
return  of  commission,  761. 
proceeding  when  sent  by  messenffer,  761. 
second  commission  only  by  special  order,  761. 
costs  when  second  commission,  761. 
attachment  to  enforce  return,  762. 
irregularilies  in,  how  remedied,  762. 
of  infant  defendant  by  guardian,  when  friend  willing  to  act  as  sachf  762. 
of  the  guardian  and  how  assigned,  762,  768. 
modem  English  practice  for  appointing  a  guardian,  764. 
practice  in  IJ.  States  courts,  764  note, 
appointment  of  guardian  after  decree,  764,  765. 

Slea  or  answer  sworn  by  guardian,  765. 
ow  &r  infant  bound  by,  or  may  use,  answer  sworn  by  guardian,  161 
and  notes,  765  note. 

when  taken  without  oath,  765. 
when  guardian  co^efendant,  765. 
form  oi  jurat  when  guardian  has  been  appointed  by  oommissioat 

765,  766. 
of  commission  when  infimt  abroad,  766. 

form  of  return,  766  note, 
when  defendant  found  lunatic  by  commission,  766. 
answer  by  guardian  of  person  of  weak  or  unsound  mind,  or  saper- 

annuated,  766  and  note, 
manner  in  which  friend  may  be  appointed  guardian  of  penoB  el 
nnsoond  mindt  766,  767. 
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ANSW£B,  ctmtinued. 

guardian  may  be  appointed  bj  commiBsion,  767. 
where  defendant  a  married  woman,  767  and  note. 

jurat  in  such  case,  767. 
guardian  assigned  to  married  woman  infant  before  aofwer,  767. 
joint  answer  of  husband  and  wife  how  sworn,  767. 
answer  when  corporation  defendant,  767. 

oath  to  answer  or  corporation  when  object  10  to  obtain.  diisolatioB 
of  injunction,  767  note, 
not  a  record  till  filed,  767,  768. 

when  defendant  in  contempt,  767,  768. 
waiver  of  contempt,  768. 
exceptions  to,  768.    See  Exceptions  to  Answer. 
amending  answers  and  supplemental  answers,  782. 

supplemental  answers,  when  permitted,  783. 
on  supplemental  answer,  what  required  to  be  verified  by  affidavit,  782. 

an  answer  may  still  to  amended  in  cases  of  error,  and  mistake 

in  forms,  784. 
when  supplemental  answer  deemed  sufficient,  784. 
taking  answers  off  the  file,  784. 
for  irregularity,  785. 
by  consent,  786. 
from  what  time  answer  to  be  deemed  sufficient,  775. 
practice  as  to  reading  answer  by  plwntiff,  834,  835. 
answer  accompanying  demurrer,  615  and  note,  556,  610,  611, 
form  of,  610,  611. 
in  support  of  plea,  639. 
in  aia  of  plea,  648,  649. 

to  appeals  in  the  House  of  Lords,  1572,  1578,  1574. 
admissions  b^,  834  and  note. 

wheq  bill  charges  facts  within  defendant's  knowledge,  884  note. 

not  within  defendant's  knowledge,  834  note, 
answer  not  under  oath,  834  note,  843  note, 
of  one  defendant,  read  against  another,  338  note. 

when  not,  838,  839  note, 
in  favor  iji  another,  838  note, 
effect  of,  when  only  one  witness  in  opposition  to  it,  840,  841  note. 

effect  when  responsive  and  when  not  responsive,  840,  641  in  aote. 
when  not  positive,  but  evasive  or  on  belief,  842  note,  S43. 
effect  of,  when  case  heard  on  bill  and  answer,  841  note. 

when  facts  not  stated  pontively  or  as  of  defendaafa  own 
knowledge,  841,  842  note, 
circumstances  that  may  overcome  effect  of  answer,  848,  844  note. 
use  of  in  trial  of  issue  or  question  altered,  845  note. 

APPEALS  TO  THE  HOUSE  OF  LORDS, 
,  to  the  House  of  Lords  after  decree  by  default,  1018. 

will  lie  for  mistake  in  directing  an  issue,  1090. 
whether  enrolment  of  decree  necessary  before  appeal,  1032. 
from  what  decree  appeal  lies  to  the  House  of  Loeos,  1568. 
petition  of  appeal,  form  of,  1571. 

signature  of  counsel  to,  1571. 
how  presented,  1572. 
order  to  answer,  1572. 
form  of  answer,  1574, 1575. 
recognizance  for  costs,  1578. 
cross  appeals  to  the  House  of  Lords,  1575«  1^7i6. 
diflmisBal  of  appeals  for  want  of  prosecution,  1577. 
of  withdrawing  and  dismissal  of  appeals,  15  7  7^  15  7d. 
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APPEALS  TO  THE  HOUSE  OF  LORDS,  amlmued, 
setting  down  appeals  for  hearing,  1579. 
printed  cases,  1580. 
postponement  of  appeals,  1581,  1582. 
abatement  of  snit  pending  appeal,  1582. 
of  the  hearing  of  appeals,  1583. 
costs  of,  1584,  1585. 
of  evidence  on  i^peals,  1585. 

APPEALS  TO  THE  COURT  OP  CHANCERY.     See  Rkheariko  ANt> 
Appeals. 
in  the  U.  States  Conrts  and  State  Courts,  1568, 1569,  1570,  1571  notes, 
in  what  cases,  within  what  time,  and  as  to  what  decrees,  1568, 1569  in  notes, 
and  1570  note. 

APPEARANCE, 

in  U.  States  Courts  defendant  need  not  enter,  in  certain  cases,  558  note. 

process  to  compel,  428. 

where  no  service  of  copy  of  bill  can  be  effected,  446. 

of  compelling  appearance  after  service,  451. 

of  attorney-general,  peers,  members  of  parliament, 

465,  466. 
of  infants  or  persons  of  unsound  mind,  467. 
of  defendants  out  of  jurisdiction,  468. 
entering  appearance  for  the  defendant,  451. 

consequences  of  not  appearing  after  service,  451. 

attachment,  450.    See  Attachment. 

form  of  writ,  453. 
appearance  entered  for  him,  451. 
injunction,  451. 
entering  appearance  in  ch^bers,  1389. 
of  compelling  appearance  of  married  women,  469. 

of  corporations,  469. 
same  process  may  be  issued  against  by  Court  in  Mass.  as  in  English  Court  of 

Chancery,  470  note, 
costs  of  entering  appearance  for  defendant,  470. 
object  of  appearance,  557. 
generally  necessary,  557. 
effect  of  defendant  absconding,  557. 
different  forms  of  appearances,  558  and  note, 
lime  of,  557,  558  notes, 
place  where  entered,  558  and  notes. 
uy  husband  and  wife,  558. 
in  what  cases  wife  may  appear  alone,  559. 
by  infant,  559. 
kuots  and  lunatics,  559. 
▼oluntanr,  what,  559. 
notice  of,  559. 

when  appearance  necessary  to  amended  bill,  559. 
gratis  appearance,  what,  560. 

when  resorted  to,  561. 
where  allowed  at  hearing,  561. 
party  must  be  named  in  the  bill,  561. 
by  appearing  gratis,  defendant  cannot  prevent  phuntiff  moving  for 
an  Injunction,  ex  parte^  561. 
consequences  of  appearing  gratis,  562. 

defendant  does  not  lose  his  right  to  costs,  562. 
by  defendant,  after  appearance  has  been  entered  for  him,  562. 
ordered  in  certain  cases  of  extraordinary  contempt,  563. 
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APPEARANCE,  continued. 

conditional  appearance,  form  of,  563. 

defendant  attached  for  want  of  appearance  admitted  to  bail,  plaintiff  moat 

enter  appearance  for  him,  563. 
substitnted  appearance,  568. 

APPUCATIONS, 

where  different  applications  are  made,  1875. 

what  applications  to  be  made  in  chambers,  1834, 1890. 

APPOINTMENT  OF  GUARDIAN.    See  Guardian. 

apportionmeInt, 

of  costs  between  parties,  1485. 

APPROPRIATION, 

effect  upon  ¥nfe's  right  by  sunriTorship,  109. 

ARBITRATION, 

agreement  to  refer  not  enforced  hj  bill,  694. 
judge  cannot  refer  an  issue  to  arbitration,  1101. 
effect  of  a  reference  of  an  issue  to  arbitration,  1101. 

ARBITRATORS, 

may  plead  award,  but  must  answer  to  fraud  and  cormptioo,  695. 

ARGUMENTS, 

should  not  be  pleaded,  567. 

ARREST, 

by  attachment,  457. 

on  Sunday,  void,  458. 

no  arrest  after  the  return  day,  459. 

after  arrest  sequestration  issues,  1061. 

ART, 

terms  of,  judicially  noticed,  568. 

ARTICLES, 

Ubellus  articulcUuSy  foundation  of  interrogatories,  723. 
to  discredit  witness,  form  of,  977. 

course  of  proceeding  upon,  978. 

nature  of  examination  permitted,  977  to  981  and  notes. 

form  of  interrogatories  upon,  981. 
ASSETS, 

admisnon  of  assets  protects  defendant  from  discovery,  981.' 

ASSIGNEE, 

husband's  of  wife's  property,  113. 
wife's  right  to  maintenance  good  against  him,  100. 
where  she  has  only  lue  interest,  101. 

ASSIGNEES  OF  BANKRUPTS  AND  INSOLVENTS, 

proceedings  of  bankrupts  when  they  refuse  to  institute  a  suit,  58. 
cannot  be  sued  by  bankrupt  for  surplus,  59. 
property  of  bankrupt  vested  in  them,  55. 
effect  of  death  of,  and  appointment  of  new,  62.  ^ 

when  validity  of  bankruptcy  may  be  disputed  on,  64. 
of  bankrupt  defendant  brout^ht  before  the  court  by  supplemental  biD,  171. 
when  plaintiff  bankrupt,  assignees  may  file  supplemental  bill,  818,  813. 
when  defendant  bankrupt,  motion  to  dismiss  for  want  of  prosecution,  813. 
costs  of  assignees  disclauuing  in  foreclosure  and  similar  suits,  789. 

ASSIGNMENT, 

its  effect  upon  wife's  ri^t  by  survivorship,  112,  113. 
wife's  concurrence  in,  unmaterial,  116« 
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ASSIGNMENT,  eontmtted. 

effect  of,  upon  wife's  chattels  real,  118. 
upon  statute  of  limitations,  679. 

ASSIGNOR, 

of  chose  in  action^  may  be  joined  with  assignee  as  oo-pluntiff,  192  and  note, 
joins  with  the  assignee  in  petition  for  a  stop  order,  1975. 

ASSISTANCE,  WRIT  OP, 
how  obtained,  1082. 

no  previous  injunction  nor  writ  of  execution  now  required,  1082, 1083. 
granted  to  a  receiver,  1072. 

ATTACHMENT,  452  et  $eq. 
fytm  of  writ,  458. 
how  sued  out,  458, 
how  directed,  453. 

when  returnable,  how  sealed,  454,  455. 
when  return  may  be  called  for,  456. 
execution  of,  456. 
delivery  to  sheriff,  456. 

duty  of  sheriff,  456. 
where  defendant  is  already  in  custody,  457. 

in  custody  for  contempt,  cannot  be  disohafged  under  insolvent  act  with- 
out order,  457. 
form  of  warrant,  457. 
how  subecribed  or  indorsed,  457. 
warrant  must  be  had  before  arrest,  458. 
arrest  upon,  458. 

on  Sunday,  void,  458,  459. 
return  of  warrant,  459. 

no  arrest  after  return  day,  459. 
door  cannot  be  broken  open,  459  and  note, 
sheriff  permits  defendant  to  go  at  lai^e  at  his  peril,  460. 
pntting  in  bail  to,  460. 
bail  bond,  461. 

what  contempts  not  biulable,  461. 
difference  between  attachment  and  aqritu,  461. 
fonns  of  return  to,  462,  463. 
when  sheriff  does  not  make  return,  463. 

of  proceedings  against  sheriff,  463  and  note, 
mm  e$t  iswerUuty  468. 
when  sheriff  has  taken  bail,  or  defendant  in  prison,  464. 
costs  of,  464. 

to  enforce  return  by  ooamusuoueis,  762. 
to  enforce  decrees,  1055  et  »eq,  and  notes, 
is  not  bailable,  1060. 
proceedings  upon,  1060, 1061. 

as  a  consequence  of  not  aasw^riag  aa  dne  tiBMi  474  €t  mq*    5sc  Dkvai7X.t 
OF  Anbwkr. 

ATTAINDER, 

origin  of  the  term,  52. 
effect  of,  58. 

in  treafon,  in  fokmy,  on  real  and  personal  estate,  52,  58. 
plea  of,  54,  654. 

effect  of  reversal  of  attainder,  54. 
difference  between  reversal  and  pardon,  54. 
of  husband,  considered  a  dvil  death,  85, 86. 

ATTAINTED  PERSONS, 

in  what  cases  they  sbonld  be  made  defendanH,  17S. 
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ATTORNEY.    See  Solicitor. 
when  proper  party  to  suits,  299. 

ATTORNEY  (Power  of), 

payment  of  money  out  of  court  to  person  authorized  hy,  18S8. 

ATTORNEY-GENERAL, 

on  behalf  of  crown  as  grantee  of  choee  in  action^  9. 
of  ihe  Queen  as  head  of  the  Church,  9. 

as  parens  patricB  for  a  charity,  9. 
idiots  and  lunatics,  10. 

where  funds  made  applicable  to  legal  and  general  purposes,  10. 
his  right  to  costs,  18. 
intervention  of  U.  States  Attorney-General  in  a  case  betireeo  t*o  iIiIh 

respecting  their  boundary,  127^not6. 
when  made  a  defendant,  125. 

when  not  protected  fit)m  discovery ^  130. 

where  rights  of  the  crown  not  immediately  concerned,  127. 

where  rights  of  crown  immediately  concerned,  part}r  claimiag  aiNe>* 

must  apply  to  Queen  by  petition  of  rights,  125. 
where  the  crown  concerned,  a  protector  of  the  rights  of  othen,  ISS. 
distinction  when  in  gifts  to  a  charity  there  is  a  trustee,  128. 

where  given  to  trustees  of  an  existing  charity,  122. 
not  where  it  is  a  mere  private  charity,  129. 
answer  of  Attorney-General,  180. 

put  in  without  oath,  but  usually  signed  by  him,  120. 
vacancy  in  the  office  of  Attorney-General,  180. 

ATTORNMENT, 

tenants  ordered  to  attorn  to  sequestrators,  1070, 1071. 

proceedings  where  they  refuse,  1071. 
to  receivers,  how  enforced,  1482. 

AUCTION, 

purchasers  of  different  lots  cannot  join  in  the  same  Inll,  850. 
where  they  claim  under  sub-contracts,  848. 

AUTHORITY, 

to  file  a  bill,  808. 

from  whom,  and  in  what  form,  809. 

practice  where  bill  filed  without,  309. 
special,  to  defend  a  suit,  not  necessary,  559. 
when  previous  sanction  of  court  neoessaiy  to  anthorixe  loiti  SU. 

AUTRE  DROIT, 

persons  suing  in,  cannot  be  admitted  m  forma  pauperis,  85. 

AVERMENT, 

contrary  to  what  court  has  judicial  cognizance  of^  not  noticed!,  20. 
in  pleas,  688. 

use  of,  in  corroboration  of  the  pleas,  638. 
affirmative,  688. 
negative,  689. 
AWARD, 

effect  of,  upon  wife's  right  by  sorviTorehip,  112. 

bills  to  impeach,  298. 

demurrer  upon  the  ground  of^  578. 

pleas  of,  694. 

BAIL, 

of  putting  in  bail  to  an  attachment  on  mesne  process,  460. 
attachment  and  execution  not  bailable,  1060. 
assignment  of  bail  bond,  461. 
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BAILIFF  (SHERIFFS), 

duty  of,  in  making  arrestB  under  attacliment,  457. 

BALANCE, 

interest  on,  not  decreed  under  prajer  for  general  relief,  886. 
on  hearing  on  further  oirections,  1453. 

BANISHMENT, 

of  husband,  a  civil  death,  85. 

BANK  (OF  ENGLAND), 

when  made  a  party  in  a  suit  to  restrain  a  transfer  of  stock,  138. 
effect  of  stetute  40  Gea  IIL  c.  36, 139. 

notice  upon  the  bank,  189. 
Whether  bank  must  take  notice  of  a  specific  devise  of  stock,  139. 
effect  upon,  of  restraining  order  under  5  Vict  c.  5,  s.  4, 1 790. 
of  writ  of  di^ringas,  1 793.  ' 

BANKRUPT, 

may  petition  in  forma  ^uperis,  35. 

all  nis  property  vested  m  his  assignees,  55. 

when  he  may  sue  at  law,  55. 

in  equity,  56. 
may  have  discovery  where  sued  at  law,  56. 

though  not  relief,  56,  57. 
cannot  sue  for  property  vested  in  assignees,  57. 

or  for  surplus  of  his  estate,  57. 
cannot  sue  his  assignees  for  an  account,  58. 
for  property  abroad,  58. 

but  persons  claiming  surplus  under  assignment  from  bankrupt 
may  sue  the  assignee,  59. 
when  certificated,  may  sue  for  afteMcquired  propertv,  59. 
demurrer  where  bankruptcy  of  plaintiff  appears  on  the  bill,  60. 
plea  of  bankruptcy,  60. 

that  defendant  is  bankrupt,  655. 
effect  of  bankruptcy  after  suit  commenced,  60,  61. 
motion  to  dismiss  on  bankruptcy  of  pluntiff,  61,  812. 

of  defendant,  813. 
defendant  cannot  make  ordinary  motion  to  dismiss  on  bankruptcy  of  plain- 
tiff, 61. 

but  must  move  that  assignees  may  file  supplemental  bill  within  a 
given  time,  &c.,  61. 
defendant  may  move  to  dismiss  when  bankrupt  is  not  sole  plaintiff,  61. 
practice  as  to  injunctions  issued  on  suit  of  plaintiffs  who  afterwards  become 

bankrupt,  62. 
suits  by  assignees  without  the  concurrence  of  creditors,  92,  63. 
effect  of  death  of  assignee,  and  appointment  (^  new  one,  62. 
proof  in  support  of  comminion,  64. 
when  made  defendants  to  suits,  1 70,  250. 
abatement  by  death  of  defendant  assignee,  171. 
evidence  taken  against,  read  against  assignee,  171, 172. 

BANKRUPTCY, 
*  court  Of,  63. 

proceedings  by  bankrupt  to  dispute  adju(fication,  64,  66. 

act  of,  in  what  cases  disputed,  64,  65. 

of  husband,  its  effect  upon  wife's  right  by  sunrivorihip,  113. 

BAR, 

pleas  in,  649,  662. 
trial  at,  1096. 

BIDDER.    See  Pubohabbb. 
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BIDDINGS, 

opening  biddings,  rule  M  to,  1284. 

effect  of,  1287. 

after  the  report  has  been  confirmed,  128S. 
in  cafles  of  fraud,  1290. 
terms  of  the  order  upon,  1291. 
BILL, 

different  sorts  of,  307. 

English,  1. 
what  are  original,  307. 

claims,  307. 
not  original,  307. 

effect  of  recent  changes  in  the  English  practice  on  the  forms  of  bills,  Mi 
authority  to  file,  308. 

need  not  be  in  writing,  309. 
but  must  be  special,  309. 
fix)m  all  the  plaintiffs,  309  and  note, 
practice  when  filed  without  authority,  309. 
obtaining  previous  sanction  to  file,  810,  311. 

where  assets  in  course  of  administration,  311. 
where  receiver  appointed,  311. 
in  case  of  infants,  311. 

or  lunatics,  312. 
omission  to  obtain  sanction  cannot  be  taken  advantage  <i\fj  ^ 
fendant,  312. 
by  whom  prepared,  312. 
signature  of  counsel,  313  and  note. 

forgery  of  counsers  name,  318. 

unnecessary  to  sign  original  draft  a^n  after  amendment,  SIS, 
when  amended  by  another  counsel  must  have  second  Bgaitvi 
either  to  draft  or  engrossment,  313. 
order  of  court  as  to  signature,  813,  314. 
objection  for  want  of,  313  note,  314. 
signature  of  counsel  not  necessary  where  plaintiff  manages  his  ease  ■  ^ 

son,  313  note, 
signing  on  back  of,  sufiicient,  813  note, 
mat  affirmed  by  signature  of  counsel,  818  note, 
where  corporation  is  plaintiff,  813  note. 

should  be  signed  by  officer  making  the  oath,  818  note, 
need  not  be  under  corporate  seal,  313  note. 
foHn  6f  bill,  314,  319. 

printed  bill  to  be  filed  instead  of  engrosdng  as  ftmnerij,  814. 
advantages  of  the  change,  314,  315. 
-rules  concerning  printing  of  bills,  315. 

written  copies  of  bills  may  be  served  in  certain  casei^  !»«•*■ 
ally,  317. 
former  practice  in  injunction  cases,  817. 
must  be  on  file  before  process,  817  and  note, 
table  of  fees  on  filitig,  816. 
statutory  order  as  to  form  of,  in  England,  818  to  321. 

to  contain  concise  narrative,  divided  into  pafigrapH  ^  '^' 
interroffalMies,  818,  819. 
general  nature  of,  and  what  it  must  contain,  818,  S21. 
must  state  case  within  jurisdiction  of  court,  322  noia. 
must  show  plaintiff's  right,  by  whom  and  how  injured,  in  will  kt 

assistance  of  court,  and  prayer  for  relief^  318,  822. 
must  show  plaintiff's  interest  in  subject-matter,  322.  j 
rule  applies  to  all  the  plaintiffs,  382. 
interest  must  be  existing,  823. 
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BILL,  eaniinuetL 

must  show  interest  not  capable  of  being  defeated,  924* 
proper  title,  824. 

plaintiff's  executor  must  state  will  dvlj  proved,  824. 
sufficient  to  all^e  will  proved  in  proper  court,  without  stating  the 
court,  824,  325. 
if  states  improper  court  demurrer  wiU  lie,  325. 

Srerogative  probate  when  necessary,  825. 
erivative  executor  need  not  have  prerogative  probate,  826. 
if  bill  alleges  the  will  proved,  sufficient  to  avoid  demurrer  that 
it  be  proved  before  hearing,  826.  ' 

same  as  to  administration,  827. 

difference  between  equity  and  law  in  this  respect,  826,  827. 
but  defendant  may  take  advantage  of  fact  not  beuig  as 
stated,  by  plea,  827. 
bill  affcdnst  executor  need  not  allege  will  proved,  827. 
where  probate,  or  letters  of  administration,  bear  an  inappli- 
cable stamp,  828. 
must  allege  all  acts  preliminary  to  plaintiff's  title,  828. 
of  showing  a  derivative  title,  329. 

plaintiff  must  show  how  he  is  heir,  829. 

as  to  settinff  out  pedigree,  829. 
where  plaintiff  claims  by  privity  of  contract,  829. 
I  in  suits  between  mortgagor  and  mortgagee,  lessor  and  lessee,  princi- 

pal and  agent,  329. 
where  claim  depends  only  on  title  it  must  be  stated,  880. 
of  stating  case  against  defendant,  380. 

same  certainty  not  required,  880. 
(  plaintiff  must  show  defendant  has  interest,  880. 

(  or  is  in  some  way  liable  to  plaintiff's  demand,  880. 

except  in  cases  of  members  op  officers  of  oorporap 

tions,  830,  881. 
as  to  cases  of  attorney  or  agents,  881. 
.  must  show  privity  between  plaintiff  and  defendant,  881. 

legatee  or  creditor  cannot  sue  debtor  to  testator^s  estate,  831. 
except  in  cases  oi  collusion,  8cc.,  881,  882. 
or  a  special  case  be  made  out,  882  note, 
by  creditor,  against  deotor  of  insolvent  estate,  882  note. 

i^ainst  surriving  partner  of  a  deceased  debtor,  882. 
by  joint  creditor  against  representatives  of  deceased  partner,  382. 
by  residuary  legatees  against  executor  and  surviving  partners  of  testator,  993. 
how  collusion  to  be  chaiged,  when  necessary  in  such  cases,  888 
'  ^ote. 

emplovment  of  agents  does  not  destroy  privity  between  plaintiff  and  de« 
iendant,  338. 
must  pray  proper  relief,  884. 

^  what  mode  of  praying  relief  determines,  884  note, 
specific  relief  prayed  (or  cannot  be  deserted,  and  specific  relief  of  an- 
other description  sought  under  general  prayer,  unless,  ftc.,  884. 
everything  to  be  proved  must  be  stated,  835. 

but  not  matters  of  which  court  bound  to  take  judicial  notioe, 
835  note, 
no  facts  in  issue  unless  charged  in  bill,  835  note, 
no  relief  granted  for  matters  not  chai^ged,  835  nota^ 
must  be  for  adequate  value,  836. 

reason  of  this  rule,  886  note, 
antiquity  of  it,  886  note. 

refers  to  claim  stated,  886  note. 

applies  to  bills  for  reliefs  not  to  those  fiv  (fijcoMryi  SZ%  note. 
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BILL,  continued. 

how  inadequacy  of  talttd  taken  advantage  <£,  337. 
most  be  for  whole  matter,  387,  338. 

not  fof  one  of  seVefal  claims  against  same  defendant,  S98. 
in  respect  of  one  of  two  mortgages,  338. 
mortgage  and  bond,  389. 
limitation  of  role  to  cases  where  matter  capable  of  immediate  dedaoBf 

339. 
whether  bill  fof  partnership  account  most  seek  diasblntion,  340,  S41  ud 
notes, 
must  not  be  mnltifarions,  341  ^  $€q» 

definition  of  multifarioasness,  342  note,  843. 
no  positive  and  inflexible  rule  as  to,  342  note. 

each  case  goTemed  hy  its  circumstances,  343  note, 
to  render  bill  multifarious  it  must  contain  several  distinct  gnmidstf 
suit  in  e^uit)^,  342  note, 
ifl  multifarious,  if  it  mixes  claims  hy  one  in  his  own  right  with  odien  ntde 

bv  him  as  adminbtrator,  342  note, 
distmction  between  multifariousness  and  misjoinder,  349,  346. 
joinder  of  two  estates  in  one  suit,  344. 

where  objection  for  multifariousness  will  not  be  allowed,  344,  345. 
not  multifarious,  where  one  general  right  is  claimed  bj  plaintiff,  though  ^ 
fendants  have  separate  and  distinct  rights,  345  and  note,  348, 351. 
BS  right  to  fishery,  848. 
to  a  duty,  348. 
is  multifarious,  where  brought  against  several  defendants,  for  redresin  re- 
gard to  separate  transactions,  at  different  times,  &c.,  345  note, 
where  demands  against  different  estates,  though  defendant  is  exeeator  a 

all,  345  note, 
foi^  specific  performance,  praying  relief  against  other  persons  dwiing  0 
.    interest  in  the  estate,  846. 

by  mortgagee  against  mortgagor  and  adverse  claimant,  346  note, 
should  not  mclude  intone  suit  separate  infringements  of  same  patent  by  tf 
ferent  persons,  346. 
nor  separate  infringements  of  same  copyright,  846. 
nor  joint  and  separate  demands,  346.  .     , 

is  multifarious,  where  assignee  claimed  aid  of  Ck>urt  in  relation  toc!ii>s» 

creditors,  and  relief  against  debtors  of  the  assignor,  348  note, 
is  multifarious,  which  seeks  to  redeem  mortgage  of  entire  estate,  and  avi^ 
sequent  mortgage  by  one  tenant  in  common  of  his  share  in  a  pn^  ^ 
note, 
may  not  be  filed  against  corporation  for  distinct  charities,  349. 

unless  they  are  homogeneous,  350.  , 

may  seek  redemption  of  two  distinct  mortgages  of  difi^srent  pareds  drm 

estate,  349  note.  ,  ._ 

or  specific  performance  of  distinct  cootrads  rvH 
to  different  parcels  of  real  estate,  349  note, 
for  settlement  of  partnership  may  embrace  every  object  neceaBarytoac*- 

plete  adjustment,  349  note, 
by  several  co-plaintiffs,  claiming  distinct  matter?  against  same  delendaat8,SS» 
by  purchasers  of  different  lots  at  auction,  850,  351. 
by  neir  and  next  of  kin  for  real  and  personal  estate,  351.  ^ 

not  multifarious,  against  all  purchasers  of  an  administrator  who  bai  v^ 
several  lots  collectively  at  the  same  sale,  351  note. 

X'nst  several  holders  of  notes  sought  to  be  delivered  up,  351  H^ 
re  multifarious  relief  not  pray^,  851  note,  342,  848  notes* 
multifariousness  objected  to  by  bill  or  answer,  352  ;  see  852  note, 
how  objection  of  multifariousness  waived  or  obviated,  352  nole;  363  v^- 
Mandal  and  impertinence,  858. 
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definttion  of  flcandalf  85S. 

nothing  material  scandaloas,  853. 

in  bill  to  remove  trustees,  not  scandal  to  imjNite  cormpt  modyes,  864. 

or  to  alleffe  irindjctive  motives,  854. 
definition  of  impertinence,  855  and  note. 

test  of  it,  355  note, 
rale  as  to  scandal  and  impertinence  in  United  States  Conrta,  855 

note, 
impertinence  same  as  surplusage  at  conunon  lav,  856. 
neither  scandal  or  impertinence  ground  for  demurrer,  857. 
present  practice  in  England  as  to  impertinence,  357,  358,  859. 
objection  for  scandal  in  bill  bj  person  not  party  to  the  cause,  857. 
present  English  practice  as  to  scandal,  858,  859,  860. 
exceptions  for  scandal,  358. 

within  what  time  to  be  set  down,  858. 
how  exceptions  for  scandal  are  to  be  set  down,  359. 
referred  for  scandal  at  any  time,  860. 

action  allowed  by  Court  where  no  reference  for  impertinence,  861. 
form  of  ori^al  bill,  —  usually  in  nine  parts,  861. 
address  of^  m  England  and  United  States,  861,  862  and  notes. 
names  and  addresses  of  the  plaintiffs,  862. 
must  be  correctly  stated,  362. 
place  of  abode  must  be  correctly  stated,  862. 
if  omitted  defendant  may  aemur,  863. 
misstated  defendant  may  plead,  368. 
modem  practice  to  move  security  for  costs^  368. 
amount  of  security,  364. 
execntor  or  administrator  need  not  so  describe  himself,  364. 
in  United  States  Courts,  introductory  part  of  bill  must  contain  names, 
abode,  and  citizenship  of  all  the  parties,  plaintiffs  and  defendants,  862 
note. . 
in  New  Hampshire,  the  introductory  part  shall  contain  names,  abode,  and 

description  of  plaintiffs  and  defendants,  363  note, 
stating  part,  364. 

must  show  plaintiflTs  equity,  865. 
must  be  full  and  accurate,  364  note. 

clear  and  precise,  365  note,  378. 
everything  essential,  alleged  positively,  865* 
defect  in  this  cannot  be  supplied  by  inference,  865  note, 
if  facts  stated  in  bill  are  disproved  or  are  defectively  stated, 

whether  relief  may  be  jgranted  on  facts  in  answer,  365  note, 
as  to  facts  concerning  which  discovery  is  souffht,  866. 
certainty  required  wnere  bill  by  partner  alleges  that  defendant 

copartner  nas  books  and  papers,  366  note, 
enough  must  be  averred  to  found  decree,  366. 
technical  expressions,  how  fiir  necessary,  367. 
manner  of  stating  deeds,  368. 

documents  set  out  in  kcBc  verba^  where  question  of  .oonstmction 
turning  on  particular  words,  369,  373. 

as  in  wills  or  informal  instruments,  369. 
when  conveyance  valid  without  deed  or  writing,  they  need  not 
be  averred,  369,  371. 

otherwise  where  a  deed  or  writing  is  necessary,  8169,  871. 
statutor]^  regulations  do  not  alter  pleadings,  870. 
bai^n  and  sale,  870. 
annuity,  370. 
when  writing  required  by  statute  of  frauds,  870. 
stamp,  871. 
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letters  containing  agreement  stated  as  constituting  it,  or  as  evi- 
dence, 371. 
where  things  lie  in  grant,  871. 
general  rule  of  mooem  pleading,  872. 
reference  to  instruments,  372. 

makes  them  part  of  record,  but  not  eTidence,  872. 
certainty  required,  373  and  note, 
in  alleging  time,  373. 
in  bills  to  correct  errors,  874. 
to  open  settled  account,  374. 
stated  account  set  up  bj  defendant,  874. 
when  award  to  be  impeached,  374,  375. 
objection  for  want  of  certainty  taken  by  demurrer,  375, 
charge  of  confederacy,  875. 

where  may  or  must  be  omitted,  875  note, 
charging  part,  376,  377  note. 

origin  and  purpose  of,  876,  377  note, 
whether  and  wnere  may  be  omitted,  876,  377  and  in  note, 
charge  of  confessions,  couTcrsations,  &c.,  877  note, 
arerment  of  jurisdiction,  877  and  note. 

never  absolutely  necessary,  and  now  obsolete  in  England,  877. 
may  be  omitted,  where  in  United  States,  377  note, 
in  U.  States  Courts  the  bill  should  show  citizenship,  when  jurisdic- 
tion founded  on  it,  377  note, 
interroffatinff  part,  378. 

in  f^n^ush  practice  bill  not  to  contun  any  interrogatories  for  the  exam- 
ination of  defendant,  878. 
how  &r  held  necessary  and  when  may  be  omitted  in  U.  States,  878 

note, 
interrogatories,  in  English  practice,  may  be  filed,  if  plaintiff  requires 
answer  from  any  defendant,  378. 

English  rules  concerning,  and  form  of,  878,  379,  380. 
former  English  practice,  and  rules  of  the  United  States  Courts  concern- 
ing intern^atories,  380,  881  in  note. 
Massachusetts  and  New  Hampshire  practice,  381  note, 
general  interrogatory,  881,  382  in  note. 

mtem^ations  must  be  confined  to  charge  or  allegation,  881,  882  and 
note, 
prayer  for  relief,  382. 

for  specific  relief,  882. 
general  relief,  382. 

why  latter  not  safely  omitted,  382  note, 
special  prayer  when  injunction  wanted,  382  note, 
special  prayer  not  generally  necessary,  why,  388  and  note. 

when  deficiency  supplied  under  general  prayer,  383  and  note, 
rules  as  to  relief  under  general,  and  under  special  prayer,  888,  884 

in  notes, 
no  decree  of  foreclosure  under  prayer  for  sale,  384. 
account  of  rents  and  profits,  and  for  mismanagement,  not  directed 

under  prayer  for  specific  performance  by  Tendor,  384,  385,  386. 
relief  under  general  prayer,  when  facts  which  entitle  to  it  are  put  in 

issue,  385. 
facts  must  be  in  issue  to  show  claim  to  relief  under  general  prayer, 

386. 
interest  on  balance  not  decreed  under  general  relief,  886. 
latitude  in  cases  of  infants  and  charities,  387. 

d  alternative  prayer,  bills  with  a  dotdtle  aspect^  888,  884  in  note,  88 7, 
388  and  in  note. 

0«) 


IHDEX. 

BILL,  continued.  ' 

prayer  for  general  relief  not  always  sufBcient,  as  in  some  cases  6f 
fraud,  888. 
most  offer  to  do  equity,  888. 

when  this  offer  entitled  defendant  to  decree  without  cross-bill,  888,  889. 
offer  to  pay  balance  of  account,  889. 

on  bills  to  set  aside  securities,  &c.,  889. 
plaintiff  must  offer  to  pay  what  is  due,  889. 
wuver  of  penalties  and  forfeitures,  890. 
prayer  for  provisional  orders,  898,  894,  895. 

as  for  injunction  or  ne  exeat  regnoy  898,  894,  895. 
prayer  for  process,  890. 

not  now  reouired  in  Eneland,  890  note. 

nor  in  i^ew  Hampwire,  unless  special,  890  note, 
subpoena,  891. 
naming  one  in  bill  does  not  make  him  party,  without  prayer  for  process, 

891  and  note, 
rules  of  United  States  Courts  as  to  prayer  for  process, — injunction  or 

writ  of  ne  exeat  regno^  892  note, 
in  case  of  corporations,  898  note, 
bill  to  carry  decree  into  operation,  1618. 
in  what  cases  proper,  1618. 
where  rights  have  become  so  embarrassed  that  original  decree  cannot 

be  proceeded  upon,  1618. 
where  person  no  party  to  original  suit  nor  claiming  under  one,  1614. 
by  person  claiming  as  assignee,  1614. 
to  carry  into  execution  decree  of  an  inferior  court,  1614. 
whether  on  such  bill  the  original  decree  may  be  reversed  or  its  justice 
impeached,  1614,  1615. 
in  what  cases  bill  accompanied  by  affidavit,  895. 

where  no  preliminary  order  required,  bill  not  generally  to  be  sworn  to, 

895  note, 
in  some  states  oath  to  bill  required,  in  others  not,  895  note, 
oath  to  bill  required  in  suits  to  obtain  benefit  of  lost  instruments,  895.' 
so  where  the  suit  is  for  discovery  of  deeds,  &c.,  and  for  relief,  896. 
but  not  where  for  discovery  only,  896. 
oath  unnecessary,  where  suit  for  discovery  and  re-execution  of  cancelled  in- 
strument, 896. 
oath  required  in  suits  to  limit  responsibility  of  ship-owners  under  58  Crea 
m.  c.  159,  896. 

so  in  suits  for  examination  of  witness  de  bene  esse^  897,  956. 

so  in  bills  of  interpleader,  898  and  note.  ' 

so  bill  praying  for  injunction,  898  note. 

or  for  ne  exeat  regno^  898  note.  , 

affidavit,  to  biU  b^  corporation,  899  note. 

when  bill  sworn  to  for  the  purpose  of  calling  for  answer  on  oath, 

899  note, 
to  a  bill  mda  timet,  899  note, 
omissioo  of  affidavit,  how  advantage  taken  of,  899  and  note. 
of  filing  and  printing  bill,  899. 
how  filed,  899,  400. 

when  to  be  filed  and  duty  of  clerk,  400,  401  and  notes, 
amending  bills,  402. 

See  Amknbment  of  Bill. 
where  defendant  may  read  plaintiff's  bill  at  law,  888,  884. 
when  bill  may  be  read  as  aomission,  888,  884. 
when  bill  in  another  suit  may  be  read,  884. 
bill  by  imbecile  person  taken  from  file,  88. 
irregularity  in  amending  bill,  cause  of  demurreri  607. 
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BILL  OF  DISCOVERY, 

where  an  issue  directed  not  filed  withont  leave,  1098w 
whether  can  be  taken  pro  confesno^  512. 
whether  convertible  into  one  for  relief,  409,  571. 

BILL  (taken  pro  amfesso)^ 
preliminary  order,  499. 
nature  of  the  proceedings,  499. 
proceedings  under  statute,  501. 
under  orders  of  1845,  503,  506. 
hearing,  decree,  and  subsequent  proceedings,  506. 
making  decree  absolute,  509. 

BILL  AND  ANSWER, 

when  cause  should  be  heard  on,  826. 

hearing  upon,  998. 

dismissal  upon,  and  costs,  998. 

replication  after  hearing  on  bill,  and  answer  when  permitted,  999. 

BILL  OF  EXCEPTIONS, 

will  not  lie  upon  an  Issue,  1106. 

exceptions,  1106  and  note. 

BILL  TO  CARRY  A  DECREE  INTO  EXECUTION, 
in  what  cases  proper,  1613. 
where  rigrhts  have  become  so  embarrassed  that  original  decree  caonot  befi^ 

ceeded  upon,  1618.  ^    ^ 

where  person  not  party  to  original  suit,  nor  claiming  under  it,  seeb  benelt 

of  it,  1614. 
by  a  person  claiming  as  assignee  of  a  party,  1614. 
lo  carry  into  execution  a  decree  of  an  inferior  Court,  1614. 
whether  justice  of  the  original  decree  may  be  impeached  on  sodi  UL 1^^^ 
whether  on  such  bill  the  original  decree  may  be  reversed,  1615. 
original  bill  can  only  be  objected  to  by  the  defendant  in  the  new  suiti  1^1^ 

BILL  TO  PERPETUATE  TESTIMONY, 

order  when  the  plaintiff  neglects  to  proceed  before  replicatkMn,  907. 

after  replicatioh,  807. 
BISHOPRICS, 

information  concerning  temporalities  of,  10. 

BLIND  PERSON, 

answer  of,  how  taken,  755. 

BONA  NOTABILIA, 

where  none,  prerogative  probate  unnecessary,  825. 

BOUNDARIES, 

decree  for  settling,  1187. 
commission  and  proceeding  under,  1187, 1188. 
as  to  confusion  of  boundanes,  1137. 
mutual  conveyances  not  directed,  1188. 
further  directions,  1188. 
costs,  1188. 

ill  some  States  Court  of  Equity  has  no  jurisdiction  in  mere  maUer  v  >^ 
puted  boundary,  1137  note. 

BROKERS, 

employment  of,  will  not  destroy  privity,  888. 

CANCELLED  INSTRUMENT, 

bill  to  obtain  benefit  of,  not  accompanied  by  affidavit,  896. 

CAPIAS, 

difierence  between,  and  an  attachment,  461. 
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CAPTION  (of  Answer), 
form  of,  768. 
must  agree  with  the  powers  of  the  commission,  760. 

CASE, 

special,  S. 

for  the  opinion  of  a  Court  of  Law,  not  stated  on  behalf  of  an  infant,  TS,  163. 

nor  in  anjr  case,  in  modem  En^rlish  practice,  1121. 

for  the  opinion  of  counsel  privileged,  601. 
CAUSE, 

showing  caose  against  decree  by  infant,  165. 

hearing  cause,  989. 

setting  cause  down,. 988  H  seq. 

costs  m  the  cause,  what,  1459. 

CAUSE  PAPER, 

how  list  must  out,  990. 
advancing  causes  in,  998. 

CAVEAT, 

time  within  which  must  be  prosecuted,  1088. 
effect  of,  in  preventing  enrolment,  1038. 
form  of^  1037. 

CEPI  CORPUS, 

form  of  return  to  an  attachment,  464. 

CERTAINTY, 

of  the  certainty  required  in  a  bill,  378,  373. 
objection  for  want  oif,  how  taken,  374,  688. 
of  the  certainty  required  in  an  answer,  727. 
reference  to  document  for  greater  certainty,  833. 
upon  motion  for  production  of  documents,  1385. 

CERTIFICATE, 

difference  between  and  report  of  Master,  1894. 

of  Master  in  regard  to  state  of  assets,  1295. 

what  certificates  require  confirmation,  1306. 

form  of,  by  chief  clerk,  in  cases  of  account,  1350, 1351. 

general  rules  with  respect  to  certificates  and  reports  in  chambers,  13501 
ow  confirmed  or  objected  to,  1353. 
how  judge's  opinion  to  be  taken  thereon,  1354. 
siffuing  the  report  by  the  judge,  1354. 
of  appointment  of  assignee  in  bankruptcy,  59. 
taxing  Master^s  certifioite  as  to  costs,  when  final,  1520. 

how  objected  to,  1519, 1520L 
CESTUIS  QUE  TRUST, 

effect  on  costs  of  eeituis  que  tnut  makinff  trustee  defendant,  1484. 
sale  directed  when  eeHui  que  tnut  for  lira  entitled  to  costs,  1508. 

CHAMBERS, 

proceedings  in  judges'  chambers,  1328. 

K wen  of  the  judge  in  chambers,  1329. 
w  orders  drawn  up,  1330. 
powers  of  chief  clerks,  1381. 
Dusineai  in  chambers,  1332. 

arising  out  of  references  from  the  court,  1333. 
under  acts  conferring  summary  jurisdiction,  1333. 
bow  proceedings  oriffinate  in  chambers,  1334. 
form  of  sununons  wiUi  remct  to  such  matters,  1335. 

by  chief^  clerk  for  parties  to  attend,  1336. 
for  administration  of  an  estate,  1336. 
how  sommoDS  filed,  1337.  * 
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CHAMBERS,  continued, 
how  entered,  1838. 
service  of  summons,  1838. 
entering  appearance,  1339. 
hearing  of  matters  in  chambers,  1339, 1340. 
evidence  to  be  used,  1340. 
mode  of  taking  accounts,  1842. 
accounts  of  personal  estate,  1343. 
accounts  of  real  estate,  1347. 
form  of  certificate  in  cases  of  account,  1350. 
certificates  of  chief  clerks,  1350, 1851. 
form  of  certificates  and  reports,  1851. 
report  how  confirmed  or  objected  to,  1358. 
signing  the  report  by  the  judge,  1856. 
how  claims  brought  m,  1358. 
how  claims  heard,  1360. 

computation  of  interest  on  debts  and  legacies,  1362. 
costs  of  parties  before  judge  in  chambers,  1363. 
sale  of  estates,  1364.    See  Sale  ov  Estates. 
sale  may  be  directed  at  any  period  of  the  cause,  1364,  1365. 

when  sale  will  be  directed,  1365. 

how  conducted,  1865. 

abstract  of  title  to  be  laid  befi>re  some  conveyancer  befiMisl^l^ 

costs  of  reference  to  conveyancing  coonsel,  136ft. 

conduct  of  sale,  1368. 

advertisement  of  sale,  1369. 

best  bidder  to  be  declared  purchaser,  1869. 

same  proceeding  on  subsequent  lots,  1370. 

affidavit  of  auctioneer  required,  1870. 

contract  not  complete  till  certificate  signed,  1371. 

certificate  of  chief  clerk,  1371.  

production  of  documents,  1372.    See  Produotiok  OF  Docuimm* 
appointment  of  guardians,  1392.    See  Guardians. 
oraers  for  maintenance,  1403.    See  Maentenancb. 

CHAMPERTY  AND  MAINTENANCE, 

demurrer,  because  discovery  may  subject  defendant  to  penalty  (£,  590. 

CHANCELLOR  (LORD), 
biUs  addressed  to,  1. 
bills  by,  addressed  to  the  Queen,  % 

CHANCERY, 

in  what  cases  information  filed  in,  7. 
a  court  of  general  jurisdiction,  652. 

CHARGING  ORDERS, 

under  1  &  2  Vict.  c.  110, 1799. 
efiectof,  1799. 

CHARITABLE  TRUSTS  ACT,  14. 

CHARITIES, 

informations  relating  to,  9, 10. 

distinction  in  gifis  to  a  charity  where  trustee  appointed,  128. 
where  given  to  trustees  of  a  charity  in  existence,  129. 
costs  in  suits  relating  to,  1463,  1512. 
of  relators  in  charity  cases,  14. 
statutes  relating  to,  1448. 
recent  act  concerning,  1850. 

CHARTER, 

corporations  establi^ed  by,  how  they  flue,  24. 
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CHATTELS  (REAL), 

wife's  right  by  survivorship  in,  117. 

CHILDREN, 

wife's  right  to  settlement  for  benefit  of  children,  102. 

CHOSES  IN  ACTION, 

informations  for,  bj  grantee  of  the  erown,  9. 
effect  of  sequestration  upon,  1068. 

CHURCH, 

informations  on  behalf  of  the  Queen  as  supreme  head  of,  9. 

CINQUE  PORTS, 

attachment  issued  within  jurisdiction  of,  how  directed,  454. 
demurrer  because  subjectpmatter  within  jurisdiction  of,  579. 

CITY, 

being  county  of  itself,  attachment  how  directed,  454. 

CIVIL  DEATH, 

of  husband,  what  is,  84. 

CIVIL  LAW, 

judicially  noticed,  568. 

proceedings  in  Chancery  borrowed  from,  729. 

CLAIMANTS, 

how  claimants  come  before  the  judge  in  chamben,  1958. 

hearing  of  claims  in  chambers,  1859. 

as  to  debts  under  5/.,  1359. 

need  not  take  office  copies,  1358. 

under  orders  of  22d  April,  1850,  513. 

in  what  cases  allowed,  515. 

form  of  claim,  by  a  creditor,  526. 

by  a  legatee,  527. 

by  a  residuary  legatee,  528. 

by  next  of  kin,  529. 

by  pcnonal  representative,  529. 

by  mortgagee,  580.  • 

by  mortgagor,  581. 

by  person  entitled  to  specific  peHbrmanoa,  582. 

by  partner,  593. 

by  ceMtui  que  mist,  539,  594. 
how  claims  filed,  51 7. 

CLAIMS, 

what  they  are,  8,  907. 

conmienceroent  of  cause  by,  518. 

proct*edinss  by,  of  recent  date,  518. 

of  judicial,  not  of  legislative  origin,  513. 

general  effect  of,  514. 

advantages  of,  514. 

value  of,  diniininheil  by  subsequent  changes  in  equity  practice,  614. 

orders  and  rules  respecting,  515  el  asfi 

forms  of  claim,  526.     See  Claimants. 

before  Master,  1205.     See  MAbTBK'b  Offxcs. 

CLASS, 

parties  claiming  as,  how  they  sue,  864. 

inquir}-  as  to,  when  directed,  209,  210,  1008. 

liow  inquiry  prosecuted  in  Master's  ofiice,  1197, 1198. 

CLIENT, 

coats  between  solicitor  and  client,  what,  1469,  1608, 1609. 

in  what  manner  taxe<l,  1608. 
in  what  case  given,  1511, 1612. 
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COHABITATION, 

wife  declining,  not  entitled  to  nudntenance,  100. 

COLLUSION, 

bankrupt  may  sae  when  colliision  between  creditors  and  anignees,  56. 

COLONIAL  GOVERNMENT, 
may  sae  in  this  countrj,  21. 

COLONIES, 

bankrupt  cannot  sue  for  property  in,  58. 

in  suits  relating  to  bounoanes,  Attorney-General  a  party,  127. 

COMMENCEMENT  OF  PROCEEDINGS, 

by  bill  unless  other  method  pointed  out,  1. 

in  Massachusetts,  by  bill,  petition  or  declaration  in  oontnet  or  tort,  2 
if  discovery  sought,  by  interrogatories,  2  note. 
English  bill,  1. 
information,  2. 
elaim,  3. 
summons,  8. 

petition  and  under  statutes,  4. 

conformity  of  American  to  English  practice  where  no  other  mode  pwaacribcd, 
2  note. 

COMMISSION, 

to  take  examination  cX  feme  coveri^  in  the  country,  92. 

when  she  is  abroad,  92. 
to  appoint  guardian,  ad  litem,  for  infant,  766.' 
form  of,  to  appoint  guardian  and  take  answer,  765,  766. 
to  take  plea,  756,  760. 
to  take  answer,  756,  760. 
for  the  examination  of  witnesses,  924. 
cannot  generally  be  obtained  till  cause  at  issue,  924. 
time  when  plaintiff  may  sue  out,  under  orders  of  1845,  924. 
rules  concerning  in  U.  States  Courts,  924  note, 
publication  under  orders  of  1845,  924. 

who  may  be  commissioners,  and  by  whom  appointed,  925  and  note. 
Master  to  settle  questions  respecting  commissionexa,  926, 
order  for  commission,  926. 
form  hitherto  adopted,  926. 

former  practice  by  which  commissioners  determined,  926. 
common  cases  of  exception  to  commissioners,  927  and  notm 
proceeding  where  improper  conunissioner  has  been  atnM^  8^7.. 
solicitor's  clerk  cannot  be  clerk  to  comnussioiieia,  927. 
where  commissioner  refuses  to  act,  927. 
commissioner  how  far  officer  of  Court,  928, 
form  of  commission  under  orders  of  1845,  928. 
when  returnable,  929. 

commissioners  to  deliver  notices  in  wvitiiig,  929. 
how  conunissioners  to  proceed,  9i^, 
attendance  of  witnesses,  930. 
Ibrm  of  summons,  930. 
ngnature  to  summons,  981. 
•errice  of  summons,  981. 
no  process  of  contempt  lies  thereon,  98  L 
iubpcena  ad  teitificanaunif  931. 
service  of,  931. 

obedience  how  enforced,  932. 

in  Courts  of  the  U.  States,  982  note. 

where  witness  refuses  to  produce  docwneiit,  982L 
opening  of  the  commission,  982. 
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COMMISSION,  cwtinuecL 

depositions  in  first  person,  938. 

when  adjournment  necessary,  988. 

when  examination  of  witness  completed,  988. 

Exxxeeding  under  commission,  938. 
ow  commissioners  sworn,  934. 
examination  of  commission  when  necessary,  984. 

of  clerk,  984. 
title  of  depositions,  985. 
form  of  oath  to  witness  or  affirmation,  985. 
examination  of  witness,  936. 
where  witness  does  not  understand  English,  986. 
party  suing  out  commission  to  examine  first,  986. 
rules  of  the  U.  States  Courts,  936  note, 
form  of  deposition,  936. 

proceeding  when  witness  refuses  to  be  examined,  987. 
rales  and  regulations  as  to  examinations,  987. 
depositions  to  be  read  over  to  witness,  988. 

when  to  be  signed  by  witness,  988  and  note, 
exhibit  how  indorsed,  989. 
return  to  commission,  939  and  note, 
consequence  of  false  return,  939  and  note, 
how  folded  and  sealed,  940. 
disposition  of  paper  drafts  of  depositions,  940. 
how  sent  up,  940. 

by  commissioner  or  by  diessenger,  940. 
messenger's  oath,  940. 

where  commission  brought  by  commissioner,  941. 
where  commission  has  been  lost,  941. 
not  to  be  discharged,  except  irregular,  941. 
when  examiner  sent,  741,  942. 
expenses  of,  942. 

COMMISSION  ABROAD,  942  el  $eq. 
practice  in  the  U.  States,  948  notes. 
may  be  directed  to  any  country  when  war  exists,  948. 
how  obtained,  944. 

affidavits  necessary  to  obtain  order  for  comnussion  abroad,  944. 
what  they  should  state,  944« 
whether  necessary  in  motion  for,  to  state  the  facts  intended  to  be  examined 

into,  945. 
by  whom  affidavit  to  be  made,  945. 
not  granted  after  great  delay,  945. 
where  bill  prays  equitable  relief,  945. 
where  bill  prays  an  account,  946. 
form  of  the  onler,  946. 

where  duplicate  conunisrions  are  required,  946. 
where  witnesses  are  unacquainted  with  Englishi  946  and  note, 
service  of  order  for,  947. 
joinder  in  commission,  947  and  note, 
practice  in  New  Jersey,  947  note, 
number  of  commissioners,  947. 

where  deposition  taken  by  less  than  thoee  named  or  by  others,  947  nele. 
foim  of  commission,  948. 
return,  948. 

without  delay,  948,  949. 
on  a  day  certain,  949. 


execution  of  commtsnon,  949. 
attendance  of  witnesses,  949. 
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COMMISSION  ABROAD,  continued. 
notice  of  execution,  949,  950. 

whether  notice  to  parties  of  ezecation- neceBsary,  950  note, 
service  on  commissioners,  950. 
method  of  examination,  951  and  note, 
where  witness  does  not  speak  English,  951. 
translation  of  depositions,  951, 
how  returned,  952. 

where  lost  at  sea,  952. 
abatement  of  suit,  952. 
costs  of  the  commission,  952. 
letters  rogatory^  when  to  be  issued,  958. 

what  they  state,  95S. 

writ  or  commission  accompanied  hy  interrogatories,  953. 

by  whom  executed,  95S. 

return  of,  953. 

obtained  on  special  application,  958. 

these  letters  sometimes  called  requisitory,  958  note. 

form  of  these  letters,  958  note. 

COMMISSION  OF  BANKRUPTCY, 

cannot  be  impeached  on  bill  by  bankrupt,  55,  56. 

COMMISSION  OF  PARTITION, 

in  what  cases  directed  by  original  decree,  1121. 

nomination  of  commissioners,  1124. 

form  of,  1124,  1125. 

powers  of  commissioners,  1126. 

proceedings  upon,  1127. 

commissioners' certificate,  1138,  1185. 

COMMISSION  TO  ASSIGN  DOWER,  1189. 

COMMISSION  TO  SETTLE  BOUNDARIES 

proceedingi  under,  1137. 

COMMISSIONS  TO  TAKE  EXAMINATION  OF  PARTIES, 

in  what  cases  ordered,  1 169. 

upon  Master's  certificate,  1169. 

return  to  commiision  and  proceedings  under  it,  1170. 

COMMITTEE  OF  IDIOTS  AND  LUNATICS, 
necessary  parties  to  suits  by  idiots  and  lunatics,  79. 

supplemental  bill  necessary  when  committee  dies,  81 
must  be  party  to  suit  against  idiot  or  lunatic,  124, 149. 

COMMON  SEAL, 

proceeding  where  refusal  to  affix,  186. 

must  be  put  to  examination  as  well  as  to  answer,  137. 

COMMONS  HOUSE, 

method  of  enforcing  process  against  members  of,  466,  467,  481. 

COMPENSATION, 

to  purchaser  on  sale  under  decree,  1281. 

CONDITIONS, 

of  sale  under  decree,  1868. 

CONFESSIONS, 

cannot  be  proved,  unless  in  issue,  858. 

CONFIDENCE, 

professional,  discovery  privileged  on  the  ground  of,  697. 
See  Fhivileoicd  Communications. 
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CONFIRMATION. 

decrees  reqaiiing  confirmation  of  further  order  of  court,  1015  el  ieq, 

in  itiits  against  infants,  1015  and  note, 
in  cases  of  foreclosure  and  redemption  of  mortgages, 
1015  etseq. 
CONSENT, 

of  creditors  to  suits  by  assignees,  62. 

of  Chancellor  before  suit  on  behalf  of  lunatic,  82. 

of  married  woman  to  payment  of  money  out  of  Courti  90. 

CONSENT  CAUSES, 

cannot  be  reheard,  990,  991  and  notes, 
authority  to  consent  to,  991. 
decrees  m,  1024. 

CONSIGNEE, 

in  what  cases  appointed,  1449. 

CONSPIRACY, 

in  what  cases  defendant  must  diacoTer  when  it  subjects  him  to  charge  ci,  592. 

CONSUL, 

resident  abroad  not  required  to  give  security  for  costs,  29. 

CONTEMPT  (process  of), 
to  compel  appearance,  451. 

to  compel  appearance  of  privileged  defendants,  465.  ' 

of  defen&nts  out  of  jurisdiction,  468. 
of  married  women,  469. 
of  corporations,  469. 
to  compel  answer  of  unprivifeffed  defendants,  471. 
to  compel  answer  of  privileged  defendants,  480, 

to  bill  of  discovery,  481. 
of  corporations,  infants,  and  married  women,  461, 462. 
against  pauper  defendants,  485. 
contemner  preventea  from  applying  to  the  court,  488. 
no  application  in  favor  of  contemner,  unless  of  strict  right,  488  note, 
contemner  cannot  contradict  allegation  of  bill,  bring  forward  de- 
fence, or  allege  any  new  fact,  488  note. 

cannot  appear  before  Master  to  contest  plaintiff 'i  case, 
488  note. 

exceptions  to  the  rule,  490,  491. 
does  not  prevent  application  to  discharge  the  order  for  irregularity,  489. 

or  to  set  aside  the  order,  488  note, 
contemner  must  not  mix  other  matters  with  his  application  for  dis- 
charge of  order,  489. 
mav  be  heard  in  opposition  to  special  application  against  him,  490. 
not  incurred  until  the  writ  is  sealed,  490. 
practice  as  to  putting  in  plea,  answer  or  demurrer,  not  demurring  alone,  and 

paying  costs,  490. 
as  to  contemners  applying  for  scandal,  490. 

may  avail  himself  of  ordinary  process,  491. 
of  dearinff  contempt,  491. 

may  be  cleared  by  performing  the  act  and  paying  costs,  491. 

where  process  has  not  been  issued,  491. 
tender  of  costs  where  amount  not  ascertained,  491. 
if  costs  accepted  no  order  necessary,  491. 

otherwise,  if  not  accepted,  491. 
where  process  has  been  executed,  492. 
defendant  cannot  be  detained  till  report  on  sufficiency  of  answer,  492. 

of  insufficient,  process  may  be  resumed,  292. 
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CONTEMPT,  continued. 

new  attachment  necenaiy,  where  defendant  has  been  discbai^ed  npon 

ise  to  put  in  full  answer,  493. 
<d  waiving  contempt,  493. 
after  insafficient  answer,  498. 

by  accepting  further  answer,  498. 
acceptance  of  further  answer,  &c.,  no  waiver  of  costs,  493. 
filinff  cross-bill  no  waiver  of  contempt,  494. 
discnai^e  of  contempt  for  irregularity,  495. 
by  motion  or  petition,  494. 

supportea  by  affidavit,  494. 
injunction  to  restrain  actions  at  law  upon  contempts  irregularly  iaaued,  4f4. 
motion  to  dischai^  process  of  contempt  for  irregularity  most  be  made  bafiva 

compliance,  495. 
compliance  will  only  waive  the  objection  to  an  irr^;ular  order,  495. 

but  otherwise  as  to  an  erroneous  order,  495. 
to  enforce  decrees  under  1  &  2  Vict  c.  110,  1055. 

by  ordinary  process,  1058. 
first  step  is  by  writ  of  attachment,  1060. 
by  sequestration,  1062. 
process  against  persons  not  parties  to  the  record,  1079, 1080. 
Dy  writ  of  assistance,  1082. 
against  peers  and  members  of  parliament,  1088. 

C9NTRACT, 

by  lunatic,  as  to  setting  aade,  79,  80. 
method  of  completing,  1271,  1272. 
rescinded  on  behalf  of  purchaser,  1282, 1288. 

CONVEYANCE, 

in  fee,  how  stated  in  a  bill,  868. 

in  tail,  868. 

with  livery,  may  bo  pleaded  without  ayerring  deed,  869. 

plea  of,  698. 

mutual  upon  partition,  1186. 

CONVEYANCER, 

when  within  rule  of  professional  confidence,  601,  604  note. 
practice  of  referring  abstract  to,  1866,  1867. 

CONVICTED  PERSONS, 

in  what  cases  defendants,  1 72. 

CONVICTION, 
plea  of,  53. 
need  not  be  on  oath,  710. 

CO-PLAINTIFFS, 

joinder  of,  without  interest,  802. 

COPY   OF  BILL, 

process  by  service  of,  428. 

service  of  copy  of  bill,  428. 

ordinary  service,  48fi. 

by  delivering  a  copy  with  person  to  be  aerred,  or  by  leaTing  eopj  at  Ui 

dwelling-house,  482  and  note.  ^^VJ 

must  be  within  jurisdiction  of  Court,  482  and  note, 
at  place  of  actual  residence  at  the  time,  438. 
upon  an  infant,  485. 

husband  and  wife,  485. 

corporation,  486  and  note. 

service  of  amende<l  bill,  486. 

who  may  serve,  483  note.  ' 

extraordinary  service,  437. 
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COPT  OF  BILL,  condntted. 

sabstitated  service  under  the  general  jurisdiction,  4S7. 

in  cases  of  bill  for  injunctbn  against  actions  at  law  brought  hj  plaintifi 

abroad,  487. 
service  upon  absent  defendants,  441. 
under  oruers  and  statutes,  442. 
service  upon  infants,  444. 

proceeding  where  no  service  of  a  oopj  of  the  bill  can  be  effected,  446. 
where  defendant  absconds,  450. 
where  service  of  a  copy  of  bill  has  been  effected,  451. 

COPYRIGHT.    See  Patknts, 

injunction  in  cases  of,  1747,  1748,  1749  and  notes, 
in  what  cases  injunction  refused  till  trial  at  law,  1748, 1749. 
where  right  depends  upon  agreement,  1 749. 
where  color  of  title  majr  rest  with  another  person,  1749. 
where  the  piracy  forms  inconsiderable  portion  of  book,  1 749. 
separate  bills  on  each  invasion  of  patent  or  copyright,  1749, 1750. 
affidavits  of  title,  1750. 
assiflrnment  in  writing  must  be  shown,  1 750. 
irreligious,  immoral,  and  blasphemous  publications  not  protected,  1 750, 

1751. 
when  extracts,  quotations,  and  abridgments,  &&,  will  not  be  restnuned, 

1751, 
question  on  motion  for  injunction  is  as  to  the  diminution  of  value  of 

original  book  by  the  piracy,  1751  note, 
injunction  granted  only  when  publication  will  interfere  with  plain- 

tiflTs  rights,  1750  note, 
in  what  cases  injunction  granted  without  previously  ascertaining  the 

amount  of  piracy,  1 752. 
when  part  pirated,  injunction  extended  to  the  whole,  1 752. 
in  what  cases  publication  of  manuscript  treatises,  and  letters,  restrained, 

1752. 
MSS.  precedents,  1752. 
letters,  752. 

even  where  the  letters  do  not  bear  the  character  of  literary  com- 
positions, 1752,  1753. 
when  made  perpetual,  1777,  1778. 

CORPORATIONS.    See  D£crkb,  SKQUUTRATioir. 
acgregate,  how  they  sue,  21,  22  and  note, 
sole,  24. 

by  what  name  they  sue,  22,  28,  25  note, 
having  bead,  cannot  sue  or  be  sued  without  it,  24. 
sole  most  show  in  what  right  they  sue,  24. 
suit  by  corporation  sole  abates  by  his  death,  24. 
revivor  of  suits  by,  24. 
suits  by  foreign  corporations,  25. 
foreign,  may  sue  in  corporate  name,  25  and  note, 
chartered  in  one  state  of  the  Union,  may  sue  in  another,  26  note, 
one  state  may  sue  as  a  corporation  in  another  state,  25  note, 
security  for  costs  in  suit  by  foreign  corporation,  25  note, 
legal  existence  of  fereign  corporation  to  be  proved  in  suit  by,  when,  25,  26 

and  note, 
on  behalf  of  joint-stock  companies,  26. 
members  and  officers  of,  in  what  cases  parties  to  suits,  188, 184,  185. 
may  be  made  parties  so  far  as  bill  seeks  discovery,  though  they  have  no  indi- 

ridual  interest,  185  note, 
reason  for  relaxation  of  genecal  rule  that  mere  witness  cannot  be  made  a 

party,  185  note. 
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CORPORATIONS,  carOinued. 
aggregate,  how  sued,  133. 
bound  to  make  full  answer,  and  cause  their  ps^ters,  &c.,  to  be  searcbed  fir 

information,  136. 
answer  of,  should  be  signed  by  president,  and  usually  bj  secretny  or  caA- 

ier,  136  note, 
if  majority  of  members  of  corporation  ready  to  put  in  answer,  but  pern 

having  corporate  seal  refuses  to  affix  it,  136. 
sole  must  answer  like  private  person,  136. 
may  be  parties  to  suit  to  restrain  transfer  of  stock  or  paymeat  of  dividend, 

137,  138. 

CORRUPT  MOTIVES, 

when  scandalous  to  impute,  354. 

COSTS, 

of  printed  bill,  317. 

of  provisional  assignees  in  foreclosure  cases,  789,  790. 

(^  the  day,  993. 

of  causes  standing  over,  999. 

of  unnecessary  defend^ts,  302. 

on  dismissal  of  bUl  by  plaintiff,  795. 

upon  dismissal  for  want  of  prosecution,  809. 

right  of  pauper  to  receive  costs,  39. 

in  suits  on  behalf  of  infants,  77. 

liability  of  nest  fnend  to  costs,  74  note,  78. 

nshi  of  next  friend  to  costs,  78,  79.  s 

of  informations,  16. 

of  relators,  16. 

of  actions  at  law  brought  under  order  of  the  Court,  1120. 

lien  of  solicitor  for  costs  upon  paoers,  1355. 

upon  funa  in  court,  1357. 
lien  of  town  agent  for  his  costs,  1357. 
in  eeneral  not  given  till  ^rther  directions,  1457, 
difference  between  courts  of  Law  and  courts  of  Equity,  1457. 
in  equity  discretionary,  1457,  1458. 
meaning  of  term  discretionary,  1458. 
costs  ^ven  out  of  the  fund,  1458. 
different  principles  of  taxation,  1459. 
between  party  and  party,  solicitor  and  cHent,  1459. 
costs  in  cause,  459. 

of  interlocutory  proceedings,  in  what  cases  costs  in  the  cause,  1459* 
rule  in  reference  to  costs  m  motions,  1460. 
in  what  cases  the  subject  of  special  directions,  1460. 
power  in  court  to  direct  given  sum  to  be  paid  for  oosts,  1460. 
when  motion  has  been  abandoned,  1460. 
on  questions  of  cost  defendant  may  read  his  own  answer,  1460. 
but  not  to  show  tender,  1461. 
of  costs  from  one  party  to  another,  1461. 

as  general  rule,  prevailing  party  entitled  to,  1461  and  note. 
this  applies  to  whole  costs  of  the  litigation,  1461  note, 
except  under  peculiar  circumstances,  1462. 
in  what  cases  costs  do  not  follow  result,  1462  et  seq. 
court  may  in  discretion  award  costs  to  either  party,  1461  note- 
trustees,  representatives,  &c.,  subject  to  general  rule,  1462. 
when  not,  1462  note. 
'  party  brought  before  court  as  a  mere  stake-holder,  entikkd  to  cfl* 
1462  note, 
so  where  no  decree  can  be  made  against  a  party,  1462  nole. 
not  given  in  amicable  suit,  1462  note. 
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COSTS,  continued. 

not  against  defendant  in  no  fault,  1462  note. 

in  case  of  an  heir  at  law,  made  party*  to  establish  claim  against  real  es- 
tate, 1463  and  note, 
defendant  to  suit  for  specific  performance,  1468  note, 
to  establish  will,  1463. 

in  charity  suit  where  he  makes  no  improper  point,  allowed 
costs  as  between  solicitor  and  client,  1468. 
where  the  heir  is  not  allowed  his  costs,  1464. 

when  entitled  to  costs  of  an  issue,  1464. 
heir  deprived  of  costs  where  he  sets  up  insanity*  and  fails,  1464. 
where  ne  unnecessarily  files  cross  bill,  1465. 
in  what  cases  costs  given  against  heir,  1465. 

where  he  files  bill  to  impeach  will,  1465. 
in  case  of  mortgagees  and  other  incumbrancers,  1466. 
general  rule  tlukt  mortgagor  filing  bill  to  redeem  must  pay  costs,  1446 

and  note. 
where  neither  mortgagor  or  mortgagee  entitled  to  costs,  1466,  1467  in 
notes. 
in  the  case  of  persons  standing  in  the  character  of  incumbrancers,  1467. 
because  baivain  has  been  unconscientious,  1467. 

costs  allowed  where  securities  ordered  to  be  delivered  up  in  such 
cases,  1467. 
rule  that  mortgagee  &c.  is  entitled  to  his  costs,  1467. 

extends  to  those  of  all  persons  claiming  under  him,  1467. 
applies  to  suits  to  foreclose  as  well  as  in  redemption  suits,  1467. 
a  mortgagee  allowed  all  costs  incurred  by  him  in  defending  his  title,  1466. 
or  in  recovering  the  mortgage  property,  1468. 
or  in  supporting  mortgagor's  title,  1468  note, 
extra  costs  must  be  asked  for  in  bill,  1469  note, 
where  mortgagee  a  lunatic,  1469. 

where  a  sale  is  directed  the  mortgagee  is  entitled  to  his  costs  in  the  first 
instance,  1469. 
otherwise,  where  bill  is  filed  by  a  subsequent  incumbrancer  to  aaoer- 
tain  priorities,  1469. 
mortgagee  misconducting  himself  refused  costs,  1470. 
where  he  sets  up  unjust  defence,  1470. 
where  he  refused  to  fiimish  accounts,  1472  note, 
costs  refused  to  either  party  where  both  in  fault,  1470  note,  1472  note, 
mortgagee  ordered  to  pav  costs,  1471. 

where  he  has  refused  a  sufficient  tender  of  principal  and  interest,  1471, 

1474,  1475  and  note,  1476. 
where  he  has  insisted  upon  a  firandulent  decree  of  fiyredosnre,  1471. 
or  has  attempted  to  tack  a  bond,  1472. 
or  has  lost  his  deed,  1472. 

where  mortgagee  sets  up  unconscientious  defence,  1471  note, 
where  he  improperly  resists  clium  of  plaintifi'to  redeem,  1471  note, 
other  cases  where  mortgagee  had  to  pay  costs,  1471  note, 
mortgagee  not  refused  costs  except  upon  positive  misconduct,  1472. 
not  where  he  has  merely  clannea  more  than  he  is  entitled  to,  1472. 
not  where  he  has  merely  overstated  the  balance  due,  1472  note. 

or  refused  to  fiimisn  an  account  gratis^  1472  note, 
not  where  he  has  suggested  a  doubt  on  which  court  ordered  an  issue,  1472. 
where  mortgagee  in  poaseasion,  1478. 

after  principal  and  interest  paid,  1478. 
costs  not  given  against  a  party  who  has  offered  terms  which  would  have 

rendered  suit  unnecessary,  1478,  1474. 
where  parties  stand  equally  fiur  he  should  pay  costs  who  is  the  cause  of 
the  htigation,  1474  note,  1475  note. 
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COSTS,  continued. 

mortgagee  had  to  paj  costs  where  he  was  fblly  paid  doriBg  Ae  flit) 

but  broagfat  suit  to  hearing,  1473  note, 
effect  of  tender,  1474,  1475. 

tender  of  no  effect  unless  it  includes  all  the  plaintiff  can  itrictlj  tend, 
1475. 

made  after  bill  filed  must  extend  to  costs,  1476. 
tender  must  not  be  clogged  with  improper  conditions,  1476. 
tender  must  be  legal,  1476. 

and  must  be  duty  proved,  1477. 
party  may  be  exonerated  from  costs  where  he  has  shown  (fispoatka  to 

account  though  the  balance  is  against  him,  1477. 
costs  withheld  where  conduct  of  successful  party  has  be^  impnpVi 
1477.  , 

where  bill  dismissed,  but  defendant  had  made  material  nairepfr 

sentations,  1477  note, 
where  plaintiff  succeeds,  but  is  in  fault,  1477  note, 
where  party  succeeding  has  been  particepg  mmtms,  1477. 
where  there  has  been  unproper  concealment,  1478. 
where  conduct  of  suocenful  party  has  not  been  hooonUst  1^^^ 
where  he  has  gained  an  unconscionable  advantage,  1478. 
where  he  has  uept  upon  his  rights,  1478. 
where  there  has  been  misunderstanding,  1479. 
where  party's  own  representations  have  given  probdbls  cnm  v 

suit,  1479. 
where  there  has  been  a  groundless  allegation  of  fraod  in  the  pHB" 

ings,  1479. 
where  conduct  of  both  parties  equally  foolish,  1480. 
where  both  in  fiiult,  1480  note.  , 

where  plaintiff  failed,  but  defendant  acted  against  good  fivth,  1^ 

note.  .  _:ju-Wi 

where  both  parties  equally  innocent,  and  are  tiymg  to  avon  mi? 

a  third  person,  1480  note.  ^ 

where  each  party  has  succeeded  in  part,  but  both  have  cIiIb" 

what  they  were  not  entitled  to,  1480  note. 

as  to  question  of  title  in  suits  for  specific  performance,  1480. 

where  party  is  entitied  to  specific  execution  he  is  entitled  to  oo^  l^ 

note.  . 

where  purchase-mone]]^  luis  not  been  tendered  or  broaght  iolo  eo0v 

whether  vendee  entitied  to  costs,  1480  note, 
where  court  decides  points  of  law  against  a  fivmer  dedaoo,  1441* 
where  case  is  one  of  ffreat  novelty,  1481  note. 
where  practice  unsettled,  1481  note.  . 

court  will  not  give  costs  against  a  party  tat  taking  a  fair  kgsl  vi^ 

though  unsuccessful,  1481.  ^. 

opinion  of  counsel  will  not  prevent  consequence  of  groondktf  07^ 

tion,  1482.  ^ 

where  case  one  of  peculiar  hardship  unsuocesBfnl  pu^  wA  ttfw^ 

costs,  1482.  ^  .        •      » 

where  courts  of  law  have  concurrent  jurisdiction,  roks  ia  vf^* 

costs  not  altered  thereby,  1483.  ^ 

bill  dismissed  without  costs  on  plaintiff  waiving  right  to  sue  at  h*»'" 


general  rule  that  court  marks  its  oi^nion  of  Uie  conduct  rf  •  **J^ 
party  by  withholding  costs,  and  not  by  taung  him  with  thON  <^^ 
1484  note. 

exceptions,  1483,  1484  note.  i^^m 

general  rule  that  successful  party  may  be  deprived  of  catM,  bat  >>* 
pays  them,  1483. 

rule  as  to  costs  in  cases  of  biUs  for  specific  peiibnnance,  \M» 
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COSTS,  eontmtted, 

rule  where  cestw  que  inut  makes  his  trustee  a  defendant,  1484. 
mode  by  which  a  delinquent  defendant  is  made  to  pay  costs  of  another 
defendant,  1485. 
iqyportioDments  of  costs  between  parties,  1485. 
where  part  of  bill  dismissed,  1485. 
where  several  tssaes  are  found  different  ways,  1485. 
where  no  part  of  bill  is  dismissed  court  may  order  costs  up  to  a  certain 
period  to  be  borne  b^  one  party,  and  the  remainder  by  another,  1486. 
in  matters  of  specific  performance,  1486. 
in  matters  of  account,  1486. 
each  party  entitled  to  costs  of  hearing  on  exceptions  to  master's  report, 
for  those  exceptions  decided  in  his  tayor,  1486  note, 
•et^  of  costs,  1486, 1487. 

application  for  costs  should  be  made  at  the  hearing,  1487. 
disUnctions  as  to  the  modes  of  decreeing  costs,  1487, 1488. 

simple  decree  that  costs  be  taxed  means  as  between  party  and  party,  1487. 
if  any  yariation  from  taxation  between  party  and  party  it  should  be  ex- 
pressed in  decree,  1487,  1488. 
where  costs  to  be  paid  out  of  fund  they  are  ordered  to  be  paid  to  so- 
licitor, 1488. 

in  other ^[»ses  to  the  parties  themselyes,  1488. 
«f  costs  out  of  the  fund,  1488. 

when  costs  will  be  ordered  to  be  pud  out  of  the  fund,  1488. 

in  the  case  of  trustees,  agents,  receiyers,  and  personal  representar 
tiyes,  1488. 

whether  plaintiffs  or  defendants,  1488,  1489. 
accounting  fairiy,  and  paying  their  money  into  court,  entitled  to 

costs,  1488. 
where  claim  is  honestly  made,  though  mistaken,  1491. 
where  entitled,  though  in  result  mMe  answerable  for  default,  1492. 
trustees  refused  costs  where  acts  lead  to  no  responsibility,  and  motive 
yexatious,  1489. 

or  where  they  act  from  caprice  or  obstinacy,  1489. 
trustees,  or  others  standing  m  that  relation,  must  not  unnecessarily  bur- 
den fund  with  costs,  1490. 
not  depriyed  of  costs  though  they  may  make  daim  for  their  own 
benefit,  when,  1490  and  note, 
but  must  not  compel  cesttd  qtie  trutt  to  come  into  court  merely 
for  their  own  benefit,  1490. 
attempt  to  defeat  ceshd  que  trutt  by  setting  up  an  improper  de- 
fence, 1491. 
or  stating  the  trust  differently  from  what  it  really  is,  1491. 
where  suit  is  caused  by  neglect  or  misconduct,  1491. 

or  refusal  to  act  after  naying  acted,  1491. 
will  be  deprived  of  costs  when  improperly  retain  trust  funds  in 
their  hands,  1492. 
in  cases  of  fraud,  1491. 
when  trustees,  or  others  in  that  relation,  ordered  to  pay  costs,  1490 
note,  1492. 
in  cases  where  there  has  been  misconduct  or  dereliction  of 
duty,  149S. 
or  large  balances  unnecessarily  detained,  149S. 
I  in  cases  wtere  they  have  made  an  unfair  appraisement,  or  kept 

I  possession  of  the  estate,  1493. 

i  where  they  litigate  their  own  priyate  interests,  1493  note. 

or  occasion  suit  by  improper  conduct,  though  motive  not 
comipt,  1493. 
I  or  act  from  caprioe  or  obstinacy,  1494* 
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COSTS,  continued. 

or  cause  suit  by  breach  of  trast,  1494. 
br-flelling  stock  without  authority,  1494. 
when  liable  to  costs  without  actual  mtsfeasaneey  1494. 

simple  nonfeasance  sometimes  sufficient  to  chai^  with  ooiti)  1494,1495. 
where  neglect  to  bring  action  to  recover  a  debt,  1495. 
where  there  has  been  misconduct  in  the  course  of  the  cause,  1495. 
where  answer  fidsified  and  motive  fraudulent,  1495. 
where  evidence  concealed,  1495. 
when  court  will  make  no  order  as  to  costs,  leaving  each  partj  to  pij  Iv  o** 

in  case  of  trustees  &c.,  1495, 1496.  

allowed  in  some  cases  where  conduct  of  trustee  not  wiUal,  or  pencne, 

though  there  has  been  a  loss  to  the  estate,  1495, 1496.  ^ 

trustees  and  others  bearing  that  relation  not  entided  to  oxts  is  bstwMi 

themselves  and  stranger,  1496.  ^ 

trustees  for  sale  liable  to  costs  of  a  bill  for  spedfic  perfbrmanoe  diflani 

1496. 
assignees  charged  with  costs  personally :  they  pay  and  are  allowed  ostv* 
estate,  1496  note. 

liable  to  costs  in  suits  with  strangers,  when,  1496. 

not  allowed  costs  out  of  real  estate,  although  there  u  no  penooal  cttr 

1497.  . 

if  executor  who  has  not  proved  is  made  a  party,  his  costs  maA  m  pw 

by  plaintiff,  1497. 
rule  in  suits  fbr  administration  of  assets,  1497, 1498  and  note, 
costs  of  personal  representative  constitute  primary  chaige,  I49& 
plaintiff  in  creditors'  suit  entitled  to  his  costs,  1498. 

when  creditor  not  entitled,  1498  note, 
where  creditors  file  a  bill  knowing  estate  to  be  insolvent,  1498, 14)i 
right  to  costs  of  a  plaintiff  in  creditors'  suit  will  not  deprive  eieesvc 
nis  right  to  retain  fi>r  a  debt  due  himself,  1500. 

but  devisee  cannot  retain  in  preference  to  costs,  1500. 
where  there  is  a  sufficient  fund  the  costs  must  be  paid  out  of  it,  1^1* 
if  bill  filed  by  creditor  for  his  debt,  or  by  legatee  for  legacy,  ots^^^ 

out  of  testator's  estate,  1501. 
though  executor  has  offered  plaintiff  a  full  inspection  of  the 
1501. 
costs  come  out  of  general  assets,  where  suit  is  to  secure  a  oont 
est,  1501. 

or  is  occasioned  by  a  difficulty  arising  upon  the  will,  1501.       ^  ._j 

in  suits  by  legatees,  they  are  not  entitled  to  costs  where  bill  ma^ 

1502.  ^^ 

but  they  will  not  be  charged  with  costs  where  frir  groond  doi^ 

1502. 
legatees  refused  costs  where  claim  is  very  ungnuaous,  1501 
legatees  coming  in  under  decree  to  have  costs,  1502. 
rule  as  to  the  fund  out  of  which  costs  are  to  be  paid,  1502, 1503. 

what  costs  allowed  to  next  of  kin  or  persons  coming  in  as  a  cbff  ^^ 

a  decree,  1503. 
how  paid  when  different  classes  of  claimants,  1503. 
costs  of  questions  under  will  paid  out  of  general  residue,  150S. 

although  such  residue  is  the  subject  of  bequest,  1504.  ^^    ^ 
where  testamentary  expenses  directed  to  be  paid  out  of  peracaHT*^ 

1504. 
where  the  difficulty  has  arisen  on  a  devise  of  real  estate,  1504. 

or  where  there  is  no  disposition  of  the  restdne,  1501. 
specific  legacies  not  liable  to  costs,  1505. 
costs  will  not  be  thrown  upon  undisposed-of  property,  when,  1^ 
not  upon  lapsed  legacy,  1505. 
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COSTS,  amHntted. 

whether  the  beqveit  is  specific  or  peciiniary,  1505. 

rule  where  an  inesttacy  as  to  pari  arises  fi-om  testator's  inten- 
tion being  defeated,  1505, 1506. 
general  estate  not  liable  to  costs  occasioned  by  discossions  between 
^  parties  interested  in  particular  fund,  1506. 

course  of  proceeding  where  doubtful  who  is  entitled  to  a  legacy, 

0  1506. 

in  what  cases  costs  will  be  ordered  out  of  a  legacy,  1506,  1507. 

where  other  questions  are  unnecessarily  mixed  up  with  questions  under  will, 
r  1507. 

where  party  entitled  to  legacy  &c.  incumbers  his  legacy,  or  by  any  act  causes 
i  extra  expense,  costs  come  out  of  legacy,  1507. 

1  in  what  cases  costs  i^porttoned  amongst  different  funds,  1507, 1508. 
]$  as  between  real  and  personal  estate,  1508. 

where  eestui  que  trust  finr  life  entitled  to  costs  out  of  estate,  immediate  sale 
^  will  be  directed  to  raise  them,  1508. 

taxation  of  costs,  1508.    See  Taxation. 
^  payment  of  costs,  how  enforced,  1520.    See  Taxatiov. 

by  iubpcBna,  1520. 

form  of  su^pomo,  1521. 
I  proceedinff  where  costs  of  one  defendant  are  to  be  paid  by  plaintiff  and 

repaid  by  another,  1521. 
^  service  idsubpeena  must  be  personal,  1521. 

must  be  within  the  jurisdiction,  1521. 
where  order  is  joint,  one  may  be  served,  1522. 
[  so  ifone  dies,  1522. 

^  no  letter  of  attorney  necessary,  1522. 

but  there  must  be  a  demand,  1522. 
^  proce«  of  contempt  on  party  neglecting  to  pay  after  ser- 

\  vice  and  demand,  1522. 

'  not  bailable,  152S. 

where  party  is  peer  or  member  of  parliament,  1523. 
or  a  corporation  aggregate,  1528. 
^  writ  of  execution,  in  what  cases  proper  instead  of  n<5- 

jMSfio,  1528. 
costs  of  contempt  not  recoverable  by  tubpeena  or  writ  of 
i  *  execution,  1523. 

method  of  enforcing  payment  of  costs  when  individual  to 
I  pay  not  psrt^  to  record,  1524. 

mode  of  obtainmg  payment  when  costs  are  payable  out 
of  fund  in  court,  1525. 
t  out  of  fund  not  in  court,  or  estate,  1525, 

mode  of  enforcing  payment  of  costs  where  bill  dismissed 
(  with  liberty  to  onnff  another,  1526. 

costs  of  a  cross  bul  for  discovery,  1526. 
^  eostsof  bills  of  discovery  other  than  cross  bills,  1527  and  note. 

costs  on  bills  to  perpetuate  testimony,  1527. 
court  fees,  1528.    See  Fxxa. 

COSTS  (SECURITT  FOR), 

where  plaintiff  is  out  of  jurisdiction,  80. 
where  address  of  plaintiff  is  omitted,  363. 
^  where  application  for  securitv  must  be  made,  80. 

when  plaintiff  goes  abroad  after  Inll  filed,  30. 
in  what  manner  securitv  for  costs  given,  32. 
not  required  because  plaintiff  is  poor,  34. 
destroys  solicitor's  lien,  1862. 

204  •  (IxxvU) 


Birax. 

COUNSEL, 

signaUire  of,  to  a  biU,  818. 

to  a  demurrer,  615. 
to  a  plea,  707« 
to  an  anAwer,  744* 

COUNSEL  AND  CLIENT, 

confidence  between,  598.    See  Priyileobd  CoMXxmicATioiis. 

COUNTIES, 

^Tision  of  Englai^d  into,  judicially  noticed,  568* 

COUNTRY, 

gale  in  the  conntiy  when  diieeted,  1265i 

COURTS, 

in  what  courts  information  may  be  brought,  6,  7,  8. 
of  Chancery,  a  court  of  general  junadiction,  7,  8. 
at  Westminster,  course  m  proceeding  judicially  noticed^  568. 
objection  that  other  court  has  proper  jurisdiction,  578. 

or  admiralty,  578. 

ecclesiastical    See  Ecclesiasticax.  Coukt& 
foreign.    See  Foreign  Coukts. 
COVENANT, 

injunction  to  restrain  breach  of^  1759  and  notes. 

relieve  from  penalties  or  forfeiture  in,  1763, 1764. 
See  SpBCirio  Tkbworuajsck  ;  Injui^ ction. 

COVERTURE, 

effect  of,  at  law,  and  in  equity,  84. 

plea  that  plaintiff  is  a  married  woman,  654. 

plea  that  defendant  is,  655. 

CREDITOR, 

suing  on  behalf  of  himself  and  odiers  must  so  describe  himaelf,  364. 

suing  executors  after  decree,  restrained,  659. 

not  affectod  by  Statute  of  Limitations  where  his  debtor  is  abroad,  674. 

when  entitled  to  attend  proceedings  in  master's  office,  1150. 

inquiry  for,  in  master's  office,  1199. 

payment  to,  by  Accountant-General,  1204, 1205  and  note. 

claims  by,  how  brought  in,  1205, 1358. 

examination  of,  under  decree,  1206, 1859. 

taxation  of  costs  in  creditor's  suit,  1512. 

receiver  in  suits  by  creditors.  1411. 

CRIMINAL  ACT, 

plea  that  plaintiff'^  title  is  deiiTed  Aom,  58. 

CROSS  BILL, 

by  infant,  not  allowed  to  be  amended  after  Himitimm^I,  i67. 
not  requisite  to  entitle  defendant  to  a  plea  for  specific 
nature  and  purposes  of,  1647. 

auxiliary  suit,  1647. 

sustained  only  on  matter  of  original  bill,  1647. 

to  obtain  disooyexy  or  relief,  1648. 

ground  of  the  necessity  for  a  cross  bill,  1648. 

one  defendant  cannot  have  a  decree  against  another  wi^luMit  tiii  A 

1648. 
this  bill  a  mode  of  defence,  1649. 
original  and  cross  bill  one  cause,  1649. 
confined  to  subject-matter  of  original  bfll,  1649,  1662. 

but  not  to  original  issues,  1849  note, 
cross  bill  taken  as  con&sed  is  evidence,  when,  1649, 
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CBOSS  BILL,  continued. 

may  answer  pnrpoMt  of  plea  jnitt  darrien  (nmlmutmee^  1469* 
Bet-off,  when,  1649. 

lies  to  have  agreement  relied  on  by  plaintiff  for  ^Mcific  perfbrmance  can- 
celled, 1649. 
not  to  rescind  a  different  oontraot,  1649, 1660. 
necessary,  when,  1660. 

to  confirm  agreement  which  original  bill  seeks  to  set  aade, 

1650. 
when  defendant  is  entitled  to  some  positive  relief  beyond  what 
plaintiffs  suit  will  affcnrd  him,  1660, 
at  what  time  to  be  filed,  1650.  y 

at  the  time  of  filing  answer  to  original  bill,  1650. 
generally,  unless  directed  by  coort,  cannot  be  filed  after  hearing  on 
original  bill,  1651  note, 
when  court  will  direct  a  cross  bill,  1651. 
by  whom  and  how  prepared  and  signed,  1651. 
in  what  court  filed,  1651, 1652. 
how  framed,  165S. 
'   cannot   contradict  plaintiff's  answer  as  defendant  in  original  .suit, 
1658. 
offer  to  pay  sum  really  due  on  usurious  securities,  1652. 
need  not  show  any  ground  of  equity  to  support  jurisdictioiK,  l€5ih 
how  verified  to  stay  proceedings,  1653. 
certificate  <u  counsel,  1653. 
•   appearance  of  defendant  to  cross  biU,  how  enforced,  1653. 
plaintiff  in  original  cause  entitled  to  priority  of  answer,  1653»  1I94« 
to  whom  this  priority  extends,  1654, 1655. 
how  priority  lost,  1655. 
Dy  amendment,  1655. 
by  abatement,  1656. 

not  by  common  order  to  answer  cross  bill,  1656. 
staying  proceeding  in  original  suit,  1656. 

all  the  ptamtiffs  in  cross  bill  should  apply  for,  1657. 
cross  bfll  should  be  sworn  to  for  this  purpose,  1657. 
oriffinal  and  cross  cause  heard  together,  1658. 
evidence  in  cross  suits,  1658. 
when  unnecessary  dismissed  without  costs  to  either  party,  1658. 

CBOSS  CAUSE, 

advance  of,  for  hearing,  992. 

not  a  ground  for  adjourning  original  cause,  993,  994. 

CROSS-EXAMINATION  OF  WITNESSES, 
interrogatories  for,  899. 
right  to,  1160, 1161  in  note. 

CROWN, 

See  QuKEN,  Informatioit  and  Attorkkt-Gknbral. 

DAY  TO  SHOW  CAUSE, 

of  giving  an  infant  plaintiff  a  day  to  show  cause,  72, 1015  and  nota. 

in  what  manner  cause  shown,  72. 

difference  between,  and  parol  demurring,  154  to  157. 

still  given  in  foreclosure  suits,  157  e<  teq. 


DEAF  AND  DUMB, 

answer  of  a  person  who  is,  755. 

DEATH  OF  HUSBAND  OR  WIFE, 

before  settlement  executed  effect  of,  upon  survivorship,  102, 103. 
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D£  BENE  ESSE, 

origiD  of  the  practice  of  m  examining  witneaseiy  9M. 

in  what  cases  resorted  to,  954. 

role  in  U.  States  Conrts,  954  note. 

incidental  to  eyer^  suit,  955. 

differs  from  practice  of  sait  to  perpetuate  testimonj,  955. 

may  be  inciaental  to  suit  to  perpetuate  testimonj,  955. 

effect  of  recent  changes  in  £ngfand  on  this  practiuse,  954,  955. 

not  confined  to  cases  where  witness  is  old,  &c.,  955. 

extends  wherever  justice  of  case  requires  it,  955. 

not  allowed  on  ground  witness  is  going  abroad,  when  partf  em  detai 
bim,  955.  ^ 

where  death  of  one  witness  would  destroy  whole  chain  of  evidoios,  M 

refused  where  witness  is  not  the  only  one,  956. 

same  rules  apply  to  examination  of  parties,  956. 

where  order  applied  for  by  defendant,  956. 

what  affidavit  m  support  of  the  application  should  stale,  956,  957  ind  mIb- 

order  for,  will  only  authorize  the  examination  of  the  pexsons  DaBed  tkn* 
in,  957. 

service  of  the  order,  957.  « 

where  it  has  been  obtained  before  appearance,  957. 
practice  in  Illinois,  957  note. 

with  view  to  trial  of  an  issue,  955,  957. 

costs  of,  957. 

DEBTOR.    See  Insolysnt. 

DEBTS, 

trust  for  payment  of,  whether  it  will  prevent  a  plea  of  the  Statute  of  uav 
tions,  667. 

DECLARATION  OF  RIGHTS  OP  PARTIES, 
ordered  upon  further  directions,  1452. 

DECLARATORT  DECREE,  181  note,  583  note,  1023  and  note. 

See  Bavlies  v.  Payson,  8  Allen,  473. 
bill  seeking  merely  a  declaration  of  future  rights,  1024  note. 

DECREE, 

who  bound  by,  1000  note. 

rights  of  ihird  parties  as  to,  1000  note, 
how  impeached,  1000  note. 

not  incidentally,  1000  note, 
authorizlnff  a  sale  of  all  the  real  estate  of  a  party,  1000  note, 
when  binding  upon  an  infant  plaintiff,  72, 152, 153. 
what  is  error  in  decree  i^ainst  infant,  153. 
upon  taking  bill  pro  canjessoy  506,  507. 

when  inade  absolute,  509,  510. 
service  of  copy  of  decree,  510. 

Seneral  nature  and  effect  of,  1000  and  note, 
edaratory,  181  note,  583  note. 

See  Baylies  v.  Payson,  5  Alien,  478. 
interlocutory  or  final,  1000.  ,      ^ 

old  distinction  between,  almost  vanished  sinee  reee&t  chaogei  is  Btff^ 
practice,  1001,  . 

final  as  to  some  matters  and  purposes,  and  interiocaftoiy  « to ^kA" 
the  U.  States  Courts,  1001  note, 
interlocutory,  1000, 1001  and  notes. 

reasons  for  making  interiocotoiy  decree,  1008.        ^__  ^j 
an  order  directing  trial  of  a  fiMt  by  jury  is  iBterienW' '^ 
note,  1003, 1004  note. 
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DECREE,  continued. 

autfaoriaiiig  sale  of  lands  b^  executor,  1009  note. 

mooey  to  be  paid  into  court,  or  property  to  be  d^ 
livered  to  a  receiver,  or  held  in  trast,  1002  note, 
prelkninaiy  tnqoiries,  1004. 

as  to  ▼endoi's  title,  1004  and  notes, 
terms  of  reference  as  to  title,  1004^ 
as  to  persons  constituting  a  class,  1006. 
decretal  orders,  1007, 1009. 
order  for  preliminair  inquiries,  1007. 
when  it  may  be  obtained,  1008. 
'  as  to  accounts,  1007  and  notes,  1008  and  notes. 

effect  of  such  order  in  administration  suits,  1008. 
'  other  courses  now  open  to  plaintiff,  1009. 

Sreliminary  order  in  foreclosure  suits,  1009. 
irecting  reference  to  master,  1008  note, 
final,  1009  et  tteq. 
I  what  is,  1009, 1010, 1011  and  notes. 

I  when  it  finally  decides  and  disposes  of  the  whole  merits  of  the  cause, 

1010  note, 
to  sell  mortgaged  premises,  1010  note,  1011  note. 
i  may  be,  though  it  directs  reference  to  master,  1010  note. 

on  a  bill  for  specific  performance,  1010  note, 
foreclosing  a  mortgage,  1010  note, 
may  be  final  as  to  one  and  not  as  to  others,  1011  note, 
upon  a  bill  of  interpleader,  1011  note. 

where  decree  does  not  adjourn  the  consideration  of  the  caose,  1009. 
dismissing  plaintiff's  bill,  1010  and  note,  1011  note,  1012  note. 
I  when  dismissed  ^without  prejudice"  to  new  bill,  1011  and  note. 

to  proceeding  at  law,  1018. 
retaining  bill  with  liberty  to  bring  action,  1018. 
reservation  of  further  (Brections,  1014. 
further  order  to  dismiss  after  trial,  1018, 1014. 
reservation  of  liberty  to  apply,  1014. 
I  applications,  how  made,  1014, 1015. 

which  requires  a  further  order  to  complete  it,  1015. 
I  against  iiuants,  where  a  day  is  given,  1015  and  note. 

decree  pro  confesso,  1015. 

of  foreclosure,  1015, 1016. 

must  have  final  order  to  complete  them,  1018  and  note, 
of  redemption,  1016,  1017  and  note& 
other  decrees  requiring  final  order,  1017. 
time  for  payment  enlarged  in  cases  of  foreclosure,  1017. 
^  upon  the  ordinary  terms,  1018. 

where  exceptions  taken  to  report  of  what  is  due,  1018. 
where  time  elapses  before  exceptions  ai^ed,  1018. 
where  mortgagee  receives  rents  after  report,  1018. 
in  cases  of  appeal  from  decree  of  foreclosure,  1018. 
time  not  enlarged  in  suits  to  redeem,  1018,  1019. 
upon  default,  1019. 
form  of,  1019. 

consists  of  what  parts,  1019. 
date,  parties'  names,  ftc,  1020. 
;  caption,  1020  note. 

recital  of  pleadings,  formerly,  1020. 
I  change  in  that  respect  m  England,  1021. 

neither  bill,  answer,  or  other  pleadings,  or  any  part  thereof,  or  any 
report  of  a  master,  to  be  recited  in  decree  in  U.  States  Courts, 
1020  note. 
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fonn  of  oommencemeni  of  decree  in  U«  S.  Coorti,  lOSO  note. 

not  ordinarily  the  practice  in  the  U.  States  to  redtepMi^i^ 

note, 
pleadings  part  of  the  record  for  the  purpose  of  eTMnimiricrffa*! 
on  error,  1020, 1021  note.  1 

of  reciting  the  evidence,  1022. 

the  &cts  on  which  decree  fbanded,  1020  note, 
statement  of  preliminary  steps  not  necesnuy,  1020  Boit 
what  facts  as  to  service  of  process  or  pnfalicatioD  Moefln*" 
stated  in  decree  pro  confei90  against  iiaiHeadat,k.^ 
note, 
ordinary  part,  1023.  . 

where  sale  of  property  ordered,  decree  should  qpedfy  •>&  ^^ 

1023  note, 
what  decree  for  money  should  state,  1023  note, 
directing  an  issne,  1023. 

accounts  and  inquiries,  1023  and  note, 
directing  an  account  in  U.  States  Courts,  1023  note, 
reservation  of  further  directions,  1023. 
separate,  reciprocal,  direct,  or  inverted  decree,  1023  note, 
jomt  or  several,  1023  note, 
when  decree  made  by  consent,  1024. 

when  suit  seeks  declaration  of  the  rights  of  the  pwtie%  1023  •b^*'^ 
minutes  of  decrees,  1024. 
statements  in  copy  of  minutes,  1024. 
altering  or  varying  minutes  by  motion  or  petition,  102& 

when  motion  to  vary  or  rectify  may  oe  made,  1025  nolk 
within  what  time  minutes  may  be  altered,  1025. 
of  drawing  up  the  decree,  1026. 

of  entering  the  decree,  1026.  ^ 

from  what  time  to  be  considered  as  entered  and  of  reeori,  l**- 

and  note, 
when  record  complete,  1027  note, 
date  of  entry  should  be  marked,  1026  and  note. 
within  what  time  after  decree  left  for  entry,  1027. 
decree,  nunc  pro  tunc^  1027  and  note. 

when  may  be  entered,  1027  note. 

effect  of  decree  nunc  pro  tunc,  1027  note.  __  .^ 

may  be  entered  when  ordered  and  omitted  \>f  imdw^^  * 

note, 
has  relation  back  to  what  extent,  1027  note.         ,  ^,^ 
entered  after  death  of  party  as  d  time  precediiiglB'"'^''' 

note, 
may  be  entered  after  a  long  interval^  1028. 
on  application  of  third  par^,  1027  note, 
where  decree  has  been  lost,  1028. 
entering  memorandum  under  1  &  2  Vict,  c  110, 1026, 1028. 
enroUii^  necessary  to  make  a  decree  a  record,  1029  and  note.  ^ 

no  proceeding  in  Massachusetts,  such  as  signing  axl  C^ 
cree  in  England,  1029, 1080  notes.  ^ 

entry  of  final  decree  formally  drawn  oat  ^S^ 
thereon,  equivalent  to  stg^ning  and  eu^^ ' 

notes.  ,_-fci* 

where  decrees  deemed  matters  of  reoora^sB^' 

U.  Sutes,  1030  note,  1034  note, 
when  in  Massachusetts,  1030,  1031  in  WBf» 
until  enrolled  decree  may  be  altered  upon  rebesnnfr  1^ 
and  is  considered  as  interiocutory,  1030. 
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and  cannot  be  pleaded  in  bar,  1080. 
may  be  innsted  on  by  way  of  answer,  1080  note, 
advantacce  of  enrolment  or  record  of  decree,  1080  and  note, 
no  enro&nent  in  £D|^land  after  six  months  without  special  leave, 
1081. 
effect  of  this  as  to  enrolling  decrees  nunc  pro  tune^  1081. 
enrolment  more  than  six  months  after  leave,  1081. 
certificate  necessary  previous  to  enrolment,  1082, 1084.- 
time  within  which  caveat  must  be  prosecuted,  1083. 
no  enrolment  after  five  years,  1082. 
when  period  for  enrolment  enlarged,  1082. 
no  appeal  to  House  of  Lords  unless  decree  appealed  against 

enrolled,  1082. 
what  decrees  may  be  appealed  against  in  Massachusetts,  1032 

note,  1088  note, 
what  orders  mav  be  enrolled,  1088. 
decrees  mav  be  enrolled  by  defendant  as  well  as  by  plaintff*,  1088. 

notwitnstanding  abatement  of  suit,  1088. 
fimn  (tf  docket  of  enrolment,  1084. 
by  whom  drawn  up,  1084. 

by  whom  docket  or  decree  signed,  1084  and  note,  1085. 
date  of  the  enrolment  or  entry  of  decree,  1085  and  note, 
when  enrolment  complete,  1085, 1086  note,  1088. 
how  enrolment  prevented,  1086. 

bv  caveat^  1086, 1087  note, 
time  lor  enrolling  and  signing  enrolment  in  N.  Jersey,  1086, 

1087  note, 
time  allowed  for  appealing  against  final  decrees  of  a  single  jus- 
tice in  Massachusetts,  1086  note, 
where  caveat  entered  in  England,  1087. 

form  of  caveat,  1087. 
effect  of,  1087  and  note. 
1^^  within  what  time  caveat  may  be  entered,  1087, 1088. 

enrolment  vacated  for  irrmlaritv,  1088. 

when  obtained  in  bad  futh,  1086  note. 

by  surprise,  1088,  1089, 
upon  discretionary  grounds,  where  cause  has  not  been 
heard  on  its  merits,  1088. 
where  decree  of  dismissal  was  made  by  de&ult,  owing 

to  neglect  of  plaintiff^s  solicitor,  1088« 
defendant  in  unsound  state  of  mind,  1089. 
where  decree,  entered  pro  confesso,  may  be  vacated,  to 

allow  defence  on  the  merits,  1045  note, 
court  will  not  vacate  enrolment  on  discretionaiy  grounds 
where  cause  has  been  heard  on  the  merits,  1089. 
unless  there  has  been  a  surprise,  1089. 
what  amounts  to  surprise,  1040. 
time  and  manner  of  application  to  open  decreet,  1089, 1040 
notes, 
degree  of  indulgence  to  such  applications,  1089  note,  1040 
note, 
effect  of  enrolment  of  decree  upon  the  order  subsequent  thereto, 
Sl^  1041. 

after  decree  enrolled,  altered  only  on  bill  of  review  or  i^ypeal,  1040, 
1044  note, 
rectifying  decrees  after  they  have  been  passed  and  entered,  1041. 
to  correct  clerical  errors,  ftc.,  1041. 

rule  of  U.  States  Courts  as  to^  1025  note. 
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where  direction  of  course  omitted,  1041,  1042  and  note. 

where  costs  have  be^ii  decreed,  through  inadyertence,  to  piitj  not  oti- 

iled,  1042  note. 
but  genendly  no  alteration  can  be  made  in  decree  except  to  comet 

clerical  errors,  or  in  directions  consequential  upon  the  relief  104S. 
tu>  alteration  allowed  when  new  directions  would  be  necesBuy  tlienoo, 

1042. 
irbether  application  to  rectify  decree  should  be  made  on  motioD  or  peti- 
tion, 1048. 
by  supplemental  order  without  altering  or  interlining  the  decree,  1041 
hj  alteration  of  the  decree  itself,  1043  and  note, 
rectifying  decrees  after  enrolment,  1044. 

where  error  demonstratiyelj  appears,  1044, 
miscastinff,  1044. 
on  face  of  schedules,  1044. 
title  of  an  order  amended  after  enrolment,  1044. 
where  decree,  entered  pro  confesso^  ma^  be  vacated  after  eonl- 
ment,  to  allow  a  defence  upon  the  menta,  1045  note, 
when  application  to  rectify  decree  should  be  made,  1043  note. 

gross  mistake  in  master's  report  corrected  after  enroUnent  aad  exMi- 
tion  issued,  and  after  lapee  of  nearly  three  years  from  date  of  de- 
cree, 1044  note, 
as  to  the  authority  of  court  over  decrees  by  consent,  1042  note,  1045  octe- 
as  to  the  authority  of  the  court  to  suspend  the  execution  of  decree  farnattff 

arising  subsequently,  1042  note, 
decree  obtained  by  fraud  set  aside  by  original  bill  filed  for  Uiat  poipoN,  lOSO 

note,  1045  note, 
effect  of,  1046. 

under  old  law  operated  only  m  perBonam^  1045. 

and  was  enforced  by  process  of  contenqyt  and  leqM^ 

tion,  1046. 
this  process  formeriy  used  as  a  means  of  coercing  pvtf 
by  keeping  him  out  of  possession,  1046. 
application  of  property  to  pay  debts  of  modem  origin,  1046. 
detect  of  proceeding  by  sequestration,  1046. 

only  personal  proceeding,  and  does  not  alter  natore  of  &> 

decree,  1046. 

before  Stat.  1  and  2  Vict  c.  110,  decree  would  not  hare  same  effect «« 

judgment  at  law  in  binding  the  real  estate,  unless  the  land  the  vi^ 

matter  of  the  suit,  1047.  ^^ 

in  the  United  States  snccessfiil  partjr  may  be  pat  in  possenoe,  «^ 

land  within  reach  of  the  process  of  court,  1046  note, 
decree  does  not  divest  a  title,  1045  note. 

cannot  operate  on  a  title  out  of  court's  jurisdiction,  1045,'i^ 
1048  note, 
decree  in  the  nature  of  a  foreclosure  does  not  merge  the  or^iBal  debt 

1046  note, 
no  personal  decree  against  absent  debtor,  1046  note. 
uncter  Stat.  1  and  2  Vict.  c.  110,  upon  real  estate,  1048. 

by  virtue  of  writ  of  e/£^  1048.  ^^ 

sheriff  may  deliver  to  creditor  poesesBion  of  lands  of  ^^ 
debtor  is  seized,  at  the  time  of  entering  np  jndgBHS^ « 
afterwards,  1048, 1049. 
creditor  subject  to  account,  1049. 
writ  of  Jieri  facica^  1049. 

to  enable  sheriff  to  seize  cho$e9  in  action^  1049, 1<^ 
sheriff  not  bound  to  sue  unless  par^  issuing  Ji  fa-  ff^^ 
curity  by  bond,  1060. 
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judgments,  a  direct  oliarge  upon  real  estate,  1050,  1051 ;  see  1048  note, 
remedies  of  judgment  creditors  in  equity,  1051. 

not  to  proceed  until  one  year  after  judgment  entered,  1051. 
method  of  charging  stock  in  public  funds  or  in  public  companies  with 
judgment  debt,  1052. 

b^  order  of  judge,  1052  and  note. 

order  nisi  to  be  made  ex  parte,  1052,  1058. 

effect  of  to  restrain  officers  from  making 

transfers,  105S. 
effect  of  violation  of  order,  1053. 
creditor  to  forfeit  charge,  if  he  arrests,  1053. 
judgment  debts  to  carry  interest,  1054. 

how  such  interest  levied,  1054. 
enforcing  the  execution  of,  1054. 

difference  between  executions  at  law  and  in  equity  imder  fonner  law  in 

England,  1054. 
in  ffeneral  Courts  of  Chancery  may  issue  all  process  necessary  to  carry 
their  decrees  into  execution,  1054  note. 

may  issue  writs  of  seizure  and  execution  in  Massachusetts, 
1055  note, 
by  Jieri  facias  or  elegit  in  England,  1055,  1056. 
writ  of  venditioni  exponas,  1056,  1057. 
in  what  cases  the  writs  applicable,  1057. 
ordinary  process  to  enforce  decree,  1058. 
by  process  of  contempt,  1058  et  seq, 
writ  under  great  seal  formerly,  but  not  now,  necessar}'  foundation 

for  process  of  contempt,  1058. 
time  is  now  fixed  by  the  decree,  1058,  1059  note, 
ibnn  of  indorsement  on  copy  of  decree,  1058,  1059. 
service  of  copy  of  decree  sufficient  foundation  for  process  of  con- 
tempt, 1059. 
in  Umted  States  Courts  final  process  to  execute  decree  for  payment 

of  money  is  an  execution,  1058  note, 
in  English  practice,  where  money  is  to  be  paid,  the  party  who  serves 
the  decree  should  have  authoritv  to  receive  the  money,  1059. 
first  step  in  process  of  contempt  u  a  writ  oi  attachment,  1060. 

not  bailable,  1060. 
where  party  is  taken  on  attachment,  sequestration  issues,  1060,  1061. 
if  party  is  not  taken,  either  sequestration  or  seigeant-at-arms,  1061. 
onler  for  sergeant-at  arms,  how  obtained,  1061. 
party  issuing  attachment  wishing  to  obtain  sequestration,  1061. 
where  party  already  in  custody,  1062. 
sequestration  afier  return  of  nan  est  inventus,  1062. 

rule  of  U.  States  Courts  as  to,  1062  note, 
when  sequestration  proper,  1062  note. 

how  obtained,  1062  note, 
nature  of  the  process,  1068. 
origin  of  sequestrations,  1063. 
struggles  of  the  ordinary  courts  against,  1063, 1064. 
form  of  the  writ,  1064,  1065. 
obtained  upon  motion  only,  1065. 
not  upon  petition,  1065. 
how  executed,  1066. 
duty  of  sequestrators,  1066. 

mone^  received  by  sequestrators  in  mesne  process  not  paid  to 
plamtiff,  1066. 
otherwise  in  execution  of  decree  or  order,  1066. 
sequestration  in  mesne  process  kept  on  foot  after  decree  pro  con/esso, 
1066. 
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whether  it  can  be  kepi  on  foot  as  aeciirity  ftr  Um  vltunate  fail- 

ance  due  from  defendant,  10€7. 
what  thiDffs  sequeatrators  mar  aeize,  1067  and  note, 
whether  awses  in  action  can  be  aequestered,  1067  note,  lOfil 
pension  from  crown,  1068. 
not  half-paj  order,  1068. 
books  and  papers  of  coq;>oration,  f069. 
sequestratm  may  break  open  doors,  1069. 

or  open  boxes  or  rooms  that  are  locked,  1069. 
what  things  may  be  taken,  1069. 
sale  of  goods,  1069. 

under  sequestratioD  toenforce  decrees,  19€9, 1079. 
leasehoLdB  cannot  be  sold  widerseqneamiios,  1<>*^ 
no  sale  without  previous  order,  1070. 
api^ation  for  sale,  how  made,  1070. 
effect  of  sequestration  upon  lands,  1070  and  note. 
sequestrakNTS  may  ent^  into  lands,  1070. 

must  give  notice  to  tenants,  1070. 
proceedings  where  tenants  refuse  toattorif  lOp' 
aothoritv  of  sequestrators  to  set  or  let  lands,  when  gra,  l^'^ 
effect  of  fraodnlent  alienation,  1071. 
sequestrators  bound  to  account,  1071. 
when  sequestration  is  for  non-performance  of  a  decree,  1071,  lO'  1 
contempt  by  disturbing  sequestrators,  1072. 
fitun  what  time  lands  are  liaUe  under  a  sequestration,  9>»^ 
affect  a  purchaser,  1072.        .  .^ 

time  from  which  sequestration  l^nds,  and  on  what  Is&di,  10<- 
order  for  examination  pro  intereste  $ua,  1072. 
•  obtained  as  wdl  m  case  of  personal  as  of  resl  eiksfe^V)i>> 

how  order  for  eximination  pro  inieretse  suo  obtained,  1^7i 

whether  this  order  can  be  obtained  by  plaintifr,  10*4.^ 
injunction  to  restrain  proceedings  at  law  against  seqoeMA 

1074. 
in  what  cases  court  will  direct  trial  at  law  instead  of  en"** 
tion  pro  irUeresse  sua,  1075. 
or  will  order  claim  satisfied  at  once,  1075. 
personal  property  taken  by  sequestrators  given  sp  to  daitfP 

on  giving  security,  1075. 
proceedings  where  sequestered  prop^rfy  claimed  hj  tkird  p 

son,  1075.  , 

infant  cannot  be  examined  pro  inieresse  sua  by  nardiaa.  |^'*^ 
time  within  which  intern^atories  dioold  be  tfhibited,  K^**- 
proceeding  where  examination  is  disputed,  107i 

modem  English  practice,  1076, 1077. 
discharge  of  sequestration,  1077. 
sequestration  on  mesne  process^  how  dischaiged,  107'- 

by  appointment  of  reoeiver,  1077.  ^^ 

effect  of  aoatement  on  aejitteftration  upon  wstf  P^ 
1077. 
where  defendant  dies,  1077.  ^    ^^ 

when  issued  for  non-perfoimanoe  of  decree,  10«7, 1^  • 
revivor  of  sequestration  i^ainat  heir,  1078.  ,^ 

sequestration  no  prejudice  to  wife's  doweri  or  jomtnt,  l^*'* 
no  revivor  against  heir  unless  suit  is  revived  i^siost  )m,  ^^* 
proceedings  when  plaintiff  dies,  107g. 
m  what  manner  sequestrators  made  to  account,  1079. 
abusing  their  power,  1079. 
oostSi  1079. 
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when  decree  u  iiiad«  pro  cmfeuo^  1079. 
proceas  against  penons  nol  parties  to  the  record,  1079  and  note. 
iQ  &Tor  of  person  not  partj  to  record,  1057  note, 
execution  or  deeds,  bow  enforced,  1080, 1081, 1088  and  note, 
in  Ohio  decree  for  deed  operates  as  a  conveyance,  1082  note, 
in  Connecticat  conrt  maj  pass  title  to  real  estate  bj  decree,  1082  note, 
writ  of  aasistanoe  employed  to  enforce  decrees  for  possearion  of  property,  1072       ^ 

and  note,  1082  and  note. 
writ*of  exocnUon  no  longer  necessary  foundation  for  writ  of  assistance,  1082, 
1083  and  note. 

rule  of  U.  States  Courts,  1088  note, 
process  against  peers  and  members  of  parliament,  1088. 
order  for  sequestration  nm^  1083. 
service  of,  1084. 
how  made  abeolute,  1084. 
against  a  corporation,  1084  and  note. 

DECRETAL  ORDERS, 
what  lire  sud  to  be,  1007. 

orders  upon  preliminary  inquiries,  1007, 1008, 1009. 
in  foreclosure  suits  under  7  Gea  U  c  20, 1009. 
upon  summary  petitiaas,  1009. 

DE  DIE  IN  DIEM, 

method  of  proceeding  in  Master's  office,  1 147. 

DEED, 

lesal  effect  <!^^  should  be  staled  in  bills,  368. 

when  deed  must  be  stated  in  pleading,  871.  «. 

inaccurately  stated,  effect  of,  upon  demurrer,  567. 

manner  of  setting  out  deeds  in  answer,  739. 

thirty  years  old  proves  itself^  870. 

delivery  up  of,  1087. 

production  of.    See  Production  of  Docvmskta. 

DEFAULT  OF  ANSWER, 
process  after  appearance,  471. 

process  affainst  unprivileged  defendants  subject  to  no  disability,  471. 
where  oompulsorv  process  may  commence,  471. 
formerly  plaintiff  vaA  no  alternative  but  to  enforce  an  answer,  471. 
by  present  English  practice  no  longer  incumbent  on  jJaintiff  to  en- 
force answer,  471. 
but  defendant  may  answer,  though  not  reauired  by  plaintiff,  472. 
time  for  filing  interrogatories  in  present  Englisn  practice,  472. 
for  delivery  of  interrogatories,  473. 
for  answering  interrogatories,  473. 
practice  when  defendant  wishes  to  put  in  answer,  though  not  re- 
quired, 473. 
consequences  of  not  answering  in  due  time,  474. 

attachment,  commitment,  traverse  note  or  bill  taken  pro  eonfesao, 
474  and  note. 
(AttaekmenL)    form  of  writ  of  attachment,  451,  452,  474. 

before  period  for  answering  arrives,  474, 475. 
of  retnm  of  the  writ,  475. 
when  sheriff  takes  bail,  475. 

attachment  and  commitment  to  prison  by  sheriff,  475. 
defendant  brought  to  bar  of  the  court,  476. 
practice  in  taking  bill  pro  etmfenoy  afler  attachment  and  com- 
■itment,  477. 
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INDEX. 

DEFAULT  OF  ANSWER,  continued. 

servinff  defendant  with  notice  of  motioq  for  taking  b&  fi 

eonfesso^  477. 
when  defendant  in  jail  for  felony  or  misdemeanor,  477. 
(^SeqiUitralion^    mode  of  obtaining,  affidayit,  478. 

return  of  seigeant-at-arma,  478,  479. 

order  to  take  bill  pro  confis9o  of  coarse  upon  seqoeMMt. 

479. 
in  what  cases  executed,  479. 
pactice  where  appearance  entered  for  defendant,  479,4^ 

where  defendant  in  custody,  480. 
delivery  of  inteirogatories  to  a  defendant  who  bas  solip- 
peared,  480. 
process  against  particular  defendants  in  default  of  answer,  580. 

peers  and  members  of  parliament,  481. 
sequestration  made  absolute,  481. 

bill  taken  pro  confessoy  481.  | 

where  bill  for  discovery,  481.  ■ 

attorney-general,  481. 
corporations,  481. 
infants,  482. 
married  women,  482. 

separate  answer  of,  488. 
wife  not  bound  to  join  in  husband's  answer,  48S. 
when  wife  has  obtained  order  to  answer  separatelj,  i9i, 
when  husband  cannot  put  in  joint  answer,  483, 484. 

by  reason  of  lunacy,  484. 
order  for  husband  to  answer  separately,  484. 
{Poverty.)    defendant  unable  to  answer  from  poverty,  485. 

reference  to  inauire  of  povert]^,  485.  J 

Master  to  examme  defendant  on  oath,  485.  j 

to  visit  prison,  486. 
to  report  on  cases  to  Court,  486. 
costs  of  contempt  of  poor  prisoner,  out  of  smton'  fiiad,^^ 
court  may  assign  counsel  and  solicitor  to  put  in  aniver,  <«^ 
to  whom  and  by  whom  application  to  be  made,  487.  | 

production  of  records  and  papers,  48  7« 
when  prisoner  is  idiot,  &c,  487. 
when  prisoner  is  obstinate,  487. 

in  what  cases  plaintiff  mav  enter  appearance  or  put  in  answer  fir  defendatft^-       | 
or  proceed  to  take  bill  pro  confessoy  487. 

DEFAULT  AT  HEARING, 

after  svbwxna  to  hear  judgment,  985. 
after  unaertakins  to  appear,  985,  986. 
decrees  upon  de&ult,  1019. 

DEFAULT  WILFUL, 

defendant  chai^ged  with,  on  further  directions,  1455. 

DEFENCE  TO  A  SUIT, 

course  of  proceeding  on  part  of  defendant,  554. 
employment  of  solicitor,  554. 

special  authority  unnecessary,  554. 
defendant  need  not  answer  if  no  interrogatories  filed,  565. 

may  answer  if  be  thinks  fit,  555. 
different  forms  of,  555,  556,  791. 

by  demurrer  or  plea,  555,  556.    See  Dbxurbbr,  Plsa. 

to  whole  biU  or  only  part,  556. 
effect  of  demurrer  or  plea  held  to  be  good,  S51 
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INDBX. 

DEFENCE  TO  A  SUiT,  continued. 
answer  to  interrogatorieB,  556. 
disclaimer,  656.* 
all^these  defences  jcnned,  556,  791. 

in  U.  States  Courts,  564  note. 
what  are  inconsistent  defences  bj  answer,  737. 
what  are  altematire  defences,  787« 
effect  of  inconsistent  defences,  727. 
is  Massachusetts,  Maine,  and  New  Hampshire  defendants  maj  make  the 

same  defence  by  answer  as  by  plea  or  demurrer,  564,  615  in  notes, 
joinder  of  several  defences,  791  €t  teg. 

DEFENDANT, 

who  may  be  defendant,  123. 

in  Engiaad  king  «r  qoeen  not  liable  to  be  sued,  123  notes, 
in  America  government  or  Staie  not  liable  to  be  sued  by 
citiaens  or  snbjeets  of  any  other  State,  1 83  note. 
*  this  exemption  does  not  extend  to  suits  by  a  State 

or  fereign  power,  123  note, 
may  read  hu  own  answ«r  upon  qnesdon  of  costs,  1460. 
costs  where  defendant  has  offered  terms  which  would  have  rendered  suit  un- 
necessary, 1474. 
arrangement  of  costs  where  one  defendant  navs  the  whole  costs  of  the  suit,  1485. 
writ  of  ne  exeat  granted  at  the  instance  oi  defendant,  1286. 

DEMAND  OF  PAYMENT, 

how  made  where  money  is  ordered  to  be  paid  to  party,  1084  n.  (1.) 

DEMURRER, 

when  proper  mode  of  defence,  664. 

in  interpleader  suits,  objection  that  it  is  not  proper  case  fer  interpleader  may 

be  taken  at  hearing,  564  note, 
in  U.  States  Conrts  defendant  may  demur  or  plead  to  whole  bill  or  to  part  of 
it,  may  demur  to  part,  plead  to  part,  and  answer  as  to  residue,  when  and 
how,  564  note,  615  note,  791. 
bnt  there  cannot  be  a  demnnrer  and  a  plea  op  answer  to  the  same  part  of  a 

bill,  570,  615  notes,  792. 
in  Mass.,  Maine,  and  New  Hampshire,  defendant  may  make  same  d^nce  by 

alkswer  as  by  j^ea  or  demoner,  564,  615  in  notes,  791  note, 
origin  of  term,  564. 
nature  of  defence  by,  565. 
answer  in  law  to  the  bill,  564  note. 

must  be  founded  on  some  strong  point  of  law,  going  to  absolute  denial  of  re- 
lief sou|^ht,  564  note, 
does  not  lie  unless  clear  that  bill  should  be  dismissed  at  the  hearing,  565. 
extent  of  admissions  by,  565,  566  and  note. 

as  to  contents  of  deeds^  wills,  te.,  566,  567  and  nota. 
matter  of  feet  only  admittod  by  demurrer,  566. 
does  not  extend  to  inferences  of  law,  566,  567. 

or  to  matters  which  are  repugnant,  whether  of  feet 

or  law,  567. 
or  to  matters  contrary  te  the  record,  568. 
or  te  fecte  of  which  die  court  takes  judicial  cogni- 
zance, 568. 
•niarate,  te  distinct  parts  of  the  faUl,  6M. 
«r  partial  deonrren,  608. 

not  now  orermlftd  because  too  much  answered,  608. 
not  good  in  part  and  bad  in  part,  570  note,  608  and  note. 

bnt  mar  be  good  as  to  some  defendants 
and  bad  as  to  others,  609  and  note, 
speaking  demnrrars,  what,  61S,  618  and  notes* 
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IKDEX. 

DEMURRER,  conHnued, 

demarrera  ore  tentu,  614  and  note, 
gronnds  of, 

to  relief  and  discovery,  569. 

whether  defendant  can  demur  to  diBCOveiy  witiiODt 

relief,  569,  570,  571  and  notes, 
demurrer  to  discoyery  on  special  groands,  571. 
if  demurrer  to  whole  bill,  and  there  be  anj  part  to  wbididrf^ 
ant  ought  to  answer,  demurrer  must  be  oye]Tiiled,H9,JAi 
note,  608  and  note, 
rule  that  no  demurrer  shall  be  held  bad  because  it  does  not  tfs 

so  much  of  bill  as  it  might,  571  and  note, 
want  of  ayerment  of  citizenship  in  U.  States  Cooiti,  580  Mb 
Attomey-Greneral  must  give  discoveiy,  127. 
I.  to  iurisdiction,  572,  573. 

1.  because  within  jurisdiction  of  some  other  eouit,  574. 

that  court  of  law  is  proper  tribunal,  574  and  ootB. 

when  this  objection  should  be  tako,  ^ 

note,  579,  580. 
rule  under  New  YoA  code,  574,515b* 
objection  does  not  lie  where  eoorti  d  ■> 
nave  concurrent  jurbdictioo,  5Ifi  aidi* 
cases  of  fraud,  576. 

exception,  576. 
bill  praying  feigned  issue,  577. 
that  ecclesiastical  court  had  juris^ction,  577. 
court  of  admiralty,  578. 
court  of  bankruptcy,  578. 
summary  Jurisdiction  by  statute,  578. 
in  cases  of  awards,  578. 

that  some  other  court  of  equity  has  jnns(&tx»,57l 
demurrer  will  be  overruled  if  any  of  scTcral  chi*  ■ 
proper  for  the  jurisdiction  of  equit]r,  57S  note'   ^^ 
will  hold  where  defect  arises  from  omiasiaB  of  asn^ 
circumstance,  578. 
IL  to  the  person,  580. 

an  idiot  or  lunatic,  580,  581  and  note, 
infant  or  married  woman,  580,  581. 

this  objection  extends  to  whole  Ul,  58L 
m.  to  the  substance  of  the  bill,  581. 

1.  want  of  interest  in  plaintifT,  581. 

in  part  or  several  plaintifis,  581  note. 

2.  that  defendant  is  not  answerable  to  plaintiff,  582. 
8.  that  defendant  has  no  interest,  582. 

4.  that  bill  does  not  pray  proper  relief,  582.  i 

want  of  equity  on  &ctB  stated  in  14^^ 

note, 
no  objection  that  mere  declanUvj^^^ 

order  is  sought,  in  present  EngM'I'**^ 

588  notes. 

5.  that  subject-matter  is  not  of  sufficient  value,  583  and  no(e> 

6.  want  of  parties,  583. 

must  show  who  are  the  proper  partieB,  584  a*^ 
this  objection  taken  upon  demnrrer  fir  ^ 
equity,  584  note. 

7.  multifariousness,  581,  584. 

8.  length  of  time  that  has  elapsed,  584.  ^ 

in  cases  for  the  redemption  of  woW^ 
note,  585  note. 


INDEX. 

DEMUBREB,  canHnued. 

effect  of  Statute  of  Limitations,  685  and  note,  586  note,  587. 

raits  in  equity,  not  within,  except  by  anal- 
ogy, 585  note. 

in  some  States  otherwise, 
585,  586  in  note, 
demurrers  for  matter  of  form,  588. 
demurrers  to  discovery,  588,  589. 

L  that  it  exposes  defendant  to  penalty  or  forfeiture,  589. 
defendant  protected  from  all  discovery  tending  tocriminate,  589, 590, 59 1 . 
or  to  establish  immorality  punishable  m  ecclesiastical  court,  591  note,  592. 
does  not  extend  to  case  where  defendant  agrees  to  payment  in  nature 
of  penalty,  692. 
right  to  protection  cannot  be  wured,  589,  593. 
not  necessary  that  facts. inquired  after  should  have  immediate  tendency 

to  criminate,  591. 
defendant  must  answer  whether  trader,  though  not  as  to  act  of  bank- 
ruptcy, 691. 
whetner  rule  extends  to  cases  of  moral  turpitude,  591  note,  592  note, 
defendant  must  answer,  though  discovery  may  reflect  on  his  moral  char^ 

acter,  692. 
cases  where  defendant  has  covenanted  not  to  demur,  592. 
exceptions  in  cases  of  fraud,  and  certain  cases  of  conspiracy,  598. 
under  stock-jobbing  and  gaming  acts,  594. 
where  statute  requires  answer,  594  and  note. 

effect  limited  to  civil  proceedings,  544  note, 
where  discovery  only  occasions  limitation  over,  596. 
where  personal  disqualification  is  in  nature  of  forfeiture,  596. 
forfeiture  upon  marriage  without  consent,  595. 
informations  for  forfeiture  under  statute,  595. 
n.  rule  where  defendant  has  in  conscience  as  good  right  as  plaintiff,  596. 

where  defendant  a  purchaser  for  valuable  consideration,  or  a  joint- 
ress, 596. 

this  protection  applies  to  bills  of  discovery  as  well  as  of 

relief,  697  note, 
in  such  case  equity  allows  to  defendant  eveiy  advantage 
the  law  will  give  him,  597  note. 

limitations  and  qualifications  of  the  rule, 
597  note. 
IIL  where  discovery  sought  is  immaterial,  598. 
IV.  on  the  ground  of  j^rofessional  confidence,  598,  599. 

origin  of  principle,  599. 

how  party  can  protect  himself  by  it,  599  and  note, 
rule  confined  to  communications  with  legal  advisers,  601. 
as  to  legal  advisers  it  is  sufficient  protection  that  die 
matter  comes  within  scope  of  professional  employ- 
ment, 601. 
not  to  produce  title-deeds,  or  other  documents  of 
clients,  601. 
letters  written  or  cases  stated  for  opinion  of  counsel,  602. 

opinions  taken  by  trustee,  602. 
communications  between  party  and  unprofessional  agent 
protected,  602. 
communications  with  solicitors  before  disputes,  600. 
applies  only  to  such  communications  as  are  profes- 
sional, 602,  608. 
communication  privileged  if  made  to  one  requested  to 
act  as  solicitor,  under  impression  that  he  has  assentedf 
608  note. 
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DEMURREBy  continued, 

information  mnsi  bave  been  oVtained  as  coDniel,«ttv* 

ney,  &c.,  and  in  no  other  way,  608  ootie. 
what  an  attorney  will  be  obliged  to  oommanietfBfW 

604  notes, 
rules  as  to  professional  confidence,  603. 
where  rale  extends  not  only  to  profesnouliMiiMte 

others  employed  to  manage  cause,  604  aotCL 
confidential  communication  as  to  transfer  of  {np^t 

604  note.  ^^ 

prtTilege  extends  to  interpreters  or  ageols  betvefli  >^ 

licitor  and  client,  602,  604. 
privilege  extends  to  representative  of  partr,  W4. 
but  not  to  communieatioBS  made  to  mtaienf^^ 

profesoons,  604. 
communications  protected  because  they  ceoe  vw  ^ 

certain  chiss  of  official  eorrespondence,  606  lad  ijfc      i 
y.  because  the  discovery  relates  exclusively  to  defendanVs  caiti  ^  1^ 

rule  that  plaintifTs  right  to  discov^  is  limited  to  6eli  nsttnn  v 
his  own  case,  606. 
for  irregularity  in  frame  of  the  bill,  588  note,  607. 
denrarrer  to  amended  bill,  607. 

on  same  grounds  as  demuiren  to  original  bills,  607. 
after  answer  to  original  bOl,  defendant  cannot  demortofH" 
amended  bill,  607,  608. 
demurrer  cannot  be  good  in  part  and  bad  in  part,  570  note,  608  and  w^ 
of  amending  demurrers,  609. 

when  leave  given  to  put  in  less  extended  demnnrtf  ,  609. 
separate  demurrers  to  distinct  parts  of  bill,  609.  j 

demurrer  may  be  good  as  to  one  defi^idjmt  and  bad  as  to  another,  6(W-  j 

farm  of  demurrers,  610.  >. 

title  of,  610. 

when  to  part  of  the  bill  only,  610.  ■ 

answer  accom];)anYing  demurrer,  610,  611,  615  and  note,  jS&fi* 
answer  to  particular  part  of  bill  and  demuirer  as  to  rest  b  M  ^ 
demurrer  as  to  all  of  the  bill  except  a  particular  part  speoMP"* 

611. 
part  demurred  to  must  appear  distinctly,  611.  _-Jk 

when  two  or  more  demurrers,  they  must  point  out  iAit  pvtso*^  • 

each,  611. 
general  allegation  of  fraud  sufficient  to  shut  out  demurrer,  W 
special  demurrers  must  express  the  causes,  621. 
Mueral  demurrers,  to  what  objections  they  apply,  ^12. 
demurrer  must  be  signed  by  counsel,  615  and  note, 
imt  in  without  oath, 615.  .^-^ 

m  U.  States  Courts  must  be  on  certificate  of  counsel,  that  he  befc^'^ 
well  founded  in  law,  and  on  oath  of  defendant,  that  it  is  not  ifitcfpc*"* 
delay,  564  note,  615  note. 
in  Massachusetts,  on  certificate  Uiat  it  is  not  inteBded  for  delaf ,  464. 
speaking  demurrers,  612,  618. 
eeveral  causes  of  demurrer  noay  be  assigned,  618. 
demurrer  ore  tentu^  614  and  notes,  623. 

must  be  coextensive  with  demurrer  on  record,  614, 62S. 
demand  of  judgment,  614,  615. 

in  what  cases  coupled  with  demorrer  and  answer,  615. 
filing  demurrers,  616. 

order  necessary  for  sepacate  demorrer  by  married  womaa,  611 
within  what  time,  616. 
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DEMURRER,  eonHnued. 

what  b  sufficient  compliance  with  oon^tion  not  to  demnr  alone,  617. 
takioe  demurrera  off  the  file,  617, 618. 

£fference  between  taking  off  the  file  and  amending,  618. 
in  what  manner  taken  off  the  file,  618. 

notice  of  filing,  618. 
of  amending  bill  after  demurrer  filed,  619. 
after  demurrer  set  down,  619. 
how  withdrawn,  619. 
costs  upon  allowance  of  demurrer,  619. 
consequences  of  not  setting  down  demurrer  to  whole  bill,  619. 

toj>art  of  the  bill,  620. 
order  to  set  down  demurrer,  620. 

•  service  of,  621. 

injunction  causes,  621. 

defendant  may  set  down  demurrer  for  aigur 
ment,  621. 
hearing  of  demurrer,  621,  622. 

where  defendant  or  where  plaintiff  omits  to  appear,  621, 

622. 
manner  of  hearing,  622. 
amendment  of  bill  after  demurrer,  622. 
amendment  of  demurrer  permitted  at  the  hearing,  622. 
demurrer  are  tenus,  623. 

costs  of  demurrer  ore  tenus,  626. 
effect  of  allowing  demurrer,  628. 

whether  afterwards  an  amendment  of  the  bill  pemuttedj 
623. 
libertjT  to  amend  the  bill,  when  giTen,  624. 
in  case  of  demurrer  for  want  of  parties,  624. 
order  to  amend  not  of  course,  624  and  note, 
where  defendant  is  desirous  of  appealing,  625. 
effect  upon  second  amendment  or  Dili,  625. 

where  partial  demurrer  allowed,  plaintiff  maj  proceed  in  the  cause,  625. 
when  aemurrer  not  bar  to  new  bdl,  625. 
costs,  626. 

when  demurrer  not  set  down,  626. 
when  demurrer  are  temu  allowed,  626,  627. 
when  leave  to  amend  by  adding  parties,  627  and  note, 
when  order  allowing  demurrer  reversed,  627. 
practice  in  Massachusetts  as  to  amendments,  when  demurrer  is  sustained, 

628,  624  in  note, 
overrulinff  demurrer,  628. 
no  second  demurrer  without  leave,  628. 
after  demurrer  overruled  defendant  may  plead,  628. 

but  not  without  leave,  628. 
where  partial  demurrer  overruled,  defendant  need  not  answer  further  till 
the  plaintiff  has  accepted,  629. 
costs,  629  and  note. 
by  witnesses,  890,  891,  958.    See  Witkxss. 

DENIAL, 

by  answer,  must  be  direct,  789. 

must  extend  to  particular  circumstances,  740. 

DEPOSIT, 

on  exceptions  to  Master's  report,  1266, 1824. 
on  sales  of  estate,  1270. 
on  opening  biddings,  1299. 

(xctii; 


DEPOSITIONS, 

anth^tioadoa  and  tratttmiflBioil  of,  89S,  89S,  951. 

DEPOSITION  IN  BANKRUPTCY, 

in  what  cases  conclusive  evidence  of  trading,  petitwoing  credifeoi'tMini 
act  of  bankmptcj,  64« 

DESERTION  OP  WIFE  BY  HUSBAND, 

its  effects  upon  his  right  to  increase  his  propertj,  99. 

DE  SON  TORT, 

executor  may  plead  Statute  of  Limitataons,  679. 

DEVISAVIT  VEL  NON, 

right  of  an  heir  to  an  issue,  1088.  * 

costs  of  issue,  1117. 

of  new  trial,  1117. 
where  new  trial  granted,  1112. 

DIOCESES, 

divimon  of  England  into,  judicially  noticed,  568. 

DISABILITIES, 

persons  under,  not  affected  by  Statute  of  I^mitatknu,  672. 

DISAVOWAL  OP  SUIT  BY  PLAINTIFP, 

course  of  proceeding  to  obtain  dismisBal  of  bill,  309. 
where  one  of  severS  co-plaintiffs  moves  to  dismiss,  796. 

IHBCLAIMER, 

what  it  u,  787. 

in  what  cases  proper,  787. 

defendant  cannot  disclaim  a  liability,  787. 

by  one  defendant  cannot  prejudice  right  againit  dhen,  787. 

form  of,  788. 

of  exceptions  to,  788. 

when  accompanied  by  answer,  788. 

when  answer  and  disclaimer  inoonnstent,  789. 

of  withdrawing  disclaimer,  789. 

proceedings  upon,  788,  789. 

disclaiming  defendant  ordered  to  pay  costs,  788,  789. 

costs  of  defendants  disclaiming  in  roreclosiire  suits,  789. 

where  defendant  disclaim^  absolutely  by  answer,  790. 

in  creditor's  suits,  790. 

of  assignees  in  bankruptcy,  790. 

where  defendant  had  an  interest  at  time  of  filing  l»U,  790. 

DISCOVERY, 

on  behalf  the  Queen  fitnn  aliens,  6. 

from  individual  members  of  corporations,  199. 

bill  for,  Attorney-General  must  answer,  130. 

may  be  filed  in  aid  of  new  defence  bv  infant,  167, 168. 

whether  one  can  be  filed  against  bankrupt,  170. 

taking  biU  for  discovery  pro  can/esso^  512. 

after  order,  bill  may  be  read  in  evidence,  513.  . 

Slaintiff^s  right  to  discovery  limited  to  matters  relating  to  his  o«a  c^* 
emurrer  to.    See  Dbmubber,  589.^ 
what  discovery  may  be  objected  to  either  by  demurrer  or  answer,  7^ 
discovery  of  title-deeds  on  motions  for  productioa  of  docameotBi  1^ 
costs  on  Dills  of,  1527  and  note. 

DISCREDIT  OF  WITNESS, 

how  far  party  may  discredit  his  own  witness,  898,  899. 


DISMISSAL  OF  BILL, 

on  omiBsion  to  give  security  for  oosts,  28  note. 

3*     plaintiff  ui^rmaDaupem,  89. 
iintiff  may  diamiM  nis  own  bill,  as  a  matter  of  coone,  wiA  oocte,on  motion, 
795. 
when  without  costs,  796. 
when  plaintiff  sues  vn  forma  pauperis^  796. 
when  defendant,  by  his  own  act  nas  rendered  suit  useless,  796. 
when  executor  has  commenced  suit  b^  mistake,  796  note* 
where  one  of  several  plaintifls  moves  to  dismiss,  797. 
other  plaintiffs  injured  by  the  dismissal,  797. 
one  creditor  who  sues  in  behalf  of  himself  and  other  oreditors,  cannot 

dismiss,  797  note, 
neither  can  one  by  several  legatees,  without  consent  of  others,  797  note, 
plaintiff  maj  dismiss  Us  bill  before  decree,  798. 

on  motion  of  course  with  costs,  797,  798. 
but  plaintiff  cannot  dismiss  his  UU  affcsr  deoree,  without  consent,  even  on 
pMrment  of  costs,  798  and  note, 
out  it  is  otherwise  when  the  court  directs  an  issue,  and  plaintiff  is  unwill- 
ing to  try  it,  798. 
nnder  present  Enslish  practice,  diwniwial  after  cause  set  down  may  be 

pleaded  to  another  suit,  799. 
second  suit  stayed  until  costs  of  first  suit,  dismissed,  are  paid,  798  note, 

799  note, 
after  voluntary  dismissal  by  plaintiff  he  will  not  be  allowed  to  reinstate 
suit,  798  note, 
on  motion  of  defendant  for  want  of  proeecutioQ,  799. 

time  when  motion  may  be  made,  determined  in  England  partly  by 

Chancery  Amendment  Aet  and  partly  by  Orders  of  Court,  799. 
defendant  may  move,  on  notice,  with  costs,  800. 
cases  in  which  njption  made,  800. 
after  answer,  and  amendment  of  bill,  800. 
after  amendment  of  bill  no  answer  being  required,  801. 
where  defendant  voluntarily  answers  amendinentB,  801. 
not  till  sfter  time  for  amending  expired,  80S. 

present  practice  where  plaintiff  amends  and  requires  further  answer,  802. 
when  he  amends  and  does  not  require  further  answer,  802. 
with  respect  to  defendants  fix>m  whom  no  answer  required,  803. 
where  motion  prevented  by  amendment,  808,  80i. 

costs  in  such  case,  804. 
where  defendant  in  contempt  for  non-payment  of  costs,  804. 
where  defendant  has  caused  or  acquiesced  in  delay,  804  note, 
by  plaintiff  taking  a  step  in  the  cause,  804. 

when  taken  after  service  of  notice  of  motion  to  dismiss,  804. 
costs  in  such  case,  804. 
by  filing  replication  on  day  of  the  motion,  805. 

after  notice  of  motion,  only  on  payment  of  costs,  805  note, 
one  defendant  may  move  where  plaintiff  neglects  to  proceed  against 

other  parties,  805  note, 
motion  not  prevented  by  interlocutory  application,  805. 
order  of  rerarence^  as  to  title  prevents  a  motion  to  dismiss,  805. 
how  order  to  dismiss  drawn  up,  806. 
consequenoes  of  the  motion,  806,  807. 
in  bills  to  perpetuate  testimony,  807. 
no  motion  to  aismiss  after  decretal  order,  807,  808. 
in  some  cases  causes  cannot  be  dismissed  even  by  consent  after  decree, 
808. 
costs  on  dismission,  818. 

plaintiff  pauper  or  banknapt»  808« 
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DISMISSAL  OF  BILL,  eonHnued. 

oonsecjuences  of  dismiasal  for  want  of  prosecution,  808, 809. 
dismission  cannot  be  pleaded  to  new  bill,  808  and  note, 
second  suit  may  be  stayed  till  costs  of  prior  suit  are  paid,  808, 801 
no  proceeding  after  order  to  dismiss,  809. 

costs  cannot  be  recovered,  809. 
may  be  dismissed  as  to  one  defendant  and  not  as  to  otherB,  809. 
bill  dismissed  for  want  of  prosecution  may  be  restored,  809. 

but  not  for  purpose  of  costs,  809. 
form  of  application  for  restoration,  810.  .  .  t. 

application  may  be  made  after  refusal  to  discbai^  order  to  dinav 
irregularity,  810. 
dismissal  when  cause  abated  by  death  of  sole  plaintiff,  810. 
by  death  of  one  of  several  plaintiffs,  811  and  note, 
in  case  of  marriage  of  sole  female  plaintiff,  812. 
by  death  of  defendant,  812. 
defective  bv  bankruptcy  of  plaintiff,  812. 
Older  that'  bill  be  dismissed  without  costs,  unless  assignees  file  flf!*' 
mental  bill,  81S. 
when  bankruptcy  of  plaintiff  before  decree,  818. 

after  decree,  818. 
distinction  between  order  to  dismiss  for  want  of  proseeotiGD,  aod  <vd3 

upon  suit  becoming  defective,  or  upon  abatement,  813. 
order  to  dismiss  for  want  of  prosecution  irregular  pending  abataflUA^^*^ 
when  defendant  becomes  bankrupt,  814. 
ordinary  motion  to  dismiss  for  want  of  prosecution  may  be  m^fc  "■ 

defendant  becomes  bankrupt  or  insolvent,  814. 
bankrupt  or  insolvent  defendant  not  precluded  from  modoB  to  flMS* 

for  want  of  prosecution,  814,  815. 
when  plaintiff  after  filing  bill  enters  on  the  land  in  questioo,  815. 
order  to  stay  proceedings  in  one  of  two  suits  relating  to  same  uattffi" 
notice  to  stay  proceedings  when  two  suits  for  same  matter,  8li 
course  pursued  after  decree  in  one  of  two  suits  for  same  matt??  ^1*' 
after  election  to  proceed  at  law,  817  ef  seq.    See  Election. 
where  cause  filed  without  proper  authority,  309. 
at  the  hearing  where  plaintiff  does  not  appear,  995,  996.  ^. 

plea  of  dismissal  of  bill  when  valid,  under  old  and  recent  EngliA  f>*^ 

684. 
where  cause  has  been  retained  with  liberty  to  plaintiff  to  hriog  v^ 
law,  of  which  he  does  not  avail  himself,  821. 

DISQUALIFICATION  (absolute),  42. 
^enaffe,  42. 
attunder,  42,  52. 
bankruptcy,  insolvency,  55. 

DISQUALIFICATION  (quaUfied), 
infancy,  65. 
coverture,  84. 
idiotcy,  lunacy,  79. 
personal,  cannot  be  pleaded  by  party  disqualified,  655. 

DISSOLUTION  OF  INJUNCTION,  ^ 

parties  may  apply  for  at  any  period  after  injanction  has  been  p0^  ' 
motion,  1786,  1787. 
due  notice  of  motion  must  be  given,  1 786. 
wheUier  one  of  several  defendants  may  move  for,  1787. 

as  a  general  rule  all  the  defendimts  mtat  answer,  m  order  l»<"^    j 
1787  note. 

qualification  of  this  rule,  1787  note. 
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DISSOLUTION  OF  INJUNCTION,  canHnued. 

in  cases  of  irreparable  mischief,  granting  or  continuing  of  suite  in  discretion 

of  court,  1768  note,  1775  note, 
when  and  on  what  evidence  motion  for  dissolution  beard,  1786, 1787  notes, 
defendant  may  use  bis  answer,  when  filed,  as  an  affidavit,  otherwise  motion  to 

dissolve  must  be  supported  by  affidavita,  1787. 
effect  of  answer  fully  denying  facts,  1787,  1788  notes, 
what  is  necessary  in  an  answer  on  which  dissolution  may  be  obtained,  1787, 

1788  notes. 

answer  must  be  sworn  to,  though  oath  waived  or  would  otherwise  be 
unnecessary,  1788  note, 
injunction  not  necessarily  dissolved  upon  an  answer  fully  denying  equity  of 

bill,  1788  note, 
will  not  be  ordered  when  material  allegations  of  bill  unanswered,  1789  note, 
practice  as  to  dissolution  of  injunctions  in  New  Jersey,  and  the  evidence, 

1789  note. 

if  injunction  obtained  by  concealment,  it  will  be  dissolved  without  regard  to 

merits,  1787, 1788.       .  ,        , 
when  obtained  by  fraud,  injunction  may  be  reinstated,  1 786  note. 

DISTRINGAS, 

to  compel  i^pearance  or  answer  by  corporation,  469,  481. 
to  prevent  transfer  of  stock  in  bank,  1793. 
form  of  the  writ,  1794. 

of  the  affidavit,  17  93. 
by  whom  writ  prepared,  1 794. 

how  sealed,  1 794. 
effect  of  it  upon  the  bank,  1 795. 
costst  1796. 

DIVIDENDS  OF  STOCK, 

order  for  investment  of,  1831,  1833. 
payment  of,  by  Accountant-General,  1833. 

DIVORCE  A  MENSA  ET  THORO, 

will  not  prevent  the  effect  of  a  husband's  release,  117. 

DOCKET, 

form  of,  for  the  purpose  of  enrolment,  1034. 

DOCUMENTS,  1372.    See  Production  of  Dooumbnts. 

DOCUMENTS  (proof  of), 

documents  which  prove  themselves,  858. 

copies  of  records  under  seal,  859. 

of  acts  of  pari  lament,  journals  and  proclamations,  859. 
documents  which  do  not  prove  themselves,  870. 
wills  of  real  estate,  871. 
secondary  evidence,  874. 

DOWER, 

arrears  of,  not  recoverable  for  more  than  six  years,  678. 
proceedings  where  right  to  dower  disputed,  1139. 

where  right  to  dower  not  disputed,  1189. 
in  what  manner  assigned,  1139. 

by  court  or  by  commission,  1140. 
commission,  1140. 
decree  for  possession,  1140. 
arrears,  1140, 1141. 

statute  of  limitations,  1140. 
interest  on  arrears,  1141. 
fbrtiher  directions,  1141« 
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'       DOWER,  continued. 

costs  on  asBignment  of  dower,  1 141. 

jurisdiction  of  equity  concnrrent  with  law  in  ngud  to,  1 138 
in  some  states,  law  has  ezduaiye  juriadieiion,  1139  nol*. 

DUMB, 

answer  of  defendant  deaf  and  dumb,  how  taken,  795. 

EAST  INDIA  COMPANY, 

made  parties  to  a  suit  to  restrain  transfer  of  stock,  187. 

ECCLESIASTICAL  COURTS, 

proceedings  in,  by  husband  alone,  for  lesacy  to  his  wift  restnuaed,  ttt 
nave  exclusive  jimsdiction  in  matters  relatii^  to  wills  and  intiMtacius  of  per- 
sonalty, 577. 
and  in  matters  relating  to  marriage,  577. 
have  concurrent  jurismction  in  matters  of  tithe,  577. 
proceedings  in  chancery  borrowed  from,  723. 

EJECTMENT,  ! 

in  what  cases,  brought  after  seqnestrationt  1079. 

heir-at-law  is  left  to  his  remedy  by,  1113. 

EJECTMENT  BILL, 

will  not  lie  even  though  it  charges  defendant  to  hare  got  umimiMkin  of  tUn 
deeds,  575,  576. 

ELECTION, 

Queen  may  elect  to  sue  either  at  law  or  in  equity,  6. 

when  plaintiff  may  be  compelled  to  elect  to  pvoeeed  either  at  law  or  m 

equity,  817. 
what  acts  will  determine  election,  817  note. 

reasonable  time  to  elect  allowed,  817  note, 
case  of  a  mortgagee  and  vendor,  818. 
where  one  suit  is  in  a  foreign  country,  818. 
special  election,  818. 

tmae  when  motion  for  election  may  be  made,  818* 

after  answer,  818. 
order  to  elect  obtained  of  course,  819.  I 

form  of  the  order,  819.  I 

effect  of  the  order,  819. 

whether  proceedings  stayed  pending  a  reference,  830. 
manner  of  electing,  820  and  note. 

consequences  of  electing,  821.  i 

where  proceedings  at  law  ancillary  to  those  in  eqvityv  9/n. 

general  principles  concerning  election,  658,  €59  and  not*.  , 

parfci(*s»  in  suits  to  compel  election  by  widow,  379. 
declaration  that  defendant  haa  elected,  noi  gianted  under  pt^ei  Ael  hr 

may  elect,  S83,  384. 

ELEGIT, 

effect  of  writ  of,  1047, 1048,  1049. 
upon  freehold  estate,  1049. 
upon  copyhold  estate,  1049. 
purchasers  before  the  act  1  &  3  VicL  e.  110,  ejDoepted  o«t  of  ite 

1049. 
manner  in  which  writ  sued  out,  1055, 1056. 
indorsement  upon,  1056. 
costs  recovered  by,  1524. 

ENEMIES, 
alien,  49. 

ENFORCING  THE  EXECUTION  OF  D£CRB£a»  lOML 
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ENGLISH  BILL,  1. 

ENROLMENT, 

of  bargain  and  sale  not  aecesBarj  to  be  arerred  is  bUl,  S70. 

ENROLMENT  (of  Decree), 

neceflBaT3r  to  make  a  record,  1029. 

until  earalled  decree  may  be  altered  npon  rehearing,  1029. 

and  it  considered  as  interlocntorj,  lOSO. 
and  cannot  be  pleaded  in  bar,  lOSO. 
no  enrolment  after  six  months  withoat  special  leave,  lOSi. 
enrolment  more  than  six  months  after  leave,  1081. 
time  within  which  caveat  must  be  prosecuted,  1032* 
neeessanr  before  appeal  to  House  m  Lordsi  1082. 
what  <Mpders  may  be  enrolled,  1088. 
decrees  may  be  enrolled  by  defendant  as  well  as  by  plaintiff,  1088. 

notwithstanding  an  abatement  of  sniti  1088. 
ibnn  of  docket  of  enrohonent,  1884. 
by  whom  docket  signed,  1084, 108A. 
date  of,  1085. 
how  prevented,  1086. 
caveat,  where  entered,  1087. 

tern  of,  1087. 
when  completed,  1088. 
of  vieatinf,  1088. 

npon  discretionaiy  grounds,  1088, 1040  note. 

not  where  cause  has  been  heard  upon  merits,  1089. 
unless  there  has  been  surprise,  1089, 1040. 
how  application  for  vacadna  made,  1088, 1040  note. 
decree  can  be  altered  after,  only  on  tall  of  review,  or  appeal  to  House  of 

Lords,  1040. 
effect  of,  upon  order  subsequent  thereto,  1041. 

m  record  or  a  final  decree  with  a  judgment  thereon  is  generally  regarded  as 
equivalent  to  an  enrohnent,  in  the  U.  States,  1029  note,  1080  note,  1082 
note,  1088  note,  1084  note,  1086  note. 

ENTRY, 

npon  lands  by  plaintiff  groond  for  dismiaung  bOT,  810. 
or  decree,  1026. 

effect  of,  1028. 
nunc  pro  ftific,  1027. 

to  give  effect  to  judgment  under  1  &  2  Vict.  e.  1 10,  1026. 
of  entering  demurrers,  618. 
pleas,  718. 

ERROR, 

what  would  be  error  in  decree  against  an  inHuil,  168. 
in  decree  will  not  affect  purchaser,  169. 
how  shown  as  cause  against  a  decree  against  an  infiuit,  167. 
in  decrees,  how  corrected,  1041. 

after  enrdment,  1040^ 

ESTATES, 

real,  suits  for,  within  what  time  they  may  be  commenced,  672. 

EVIDENCE, 

against  an  infant,  what  necessaiy,  168. 
rMding  bill  pro  eanfesMo  as  evidence,  61 8w 
where  plea  replied  to,  717, 
in  the  caose,  881. 

what  must  be  proved,  881. 
admisnons,  881.    See  ADMuaiona. 
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EVIDENCE,  cantinued. 
anui  probandij  S46. 

rests  in  general  on  party  asserting  affirmative,  847. 

rale  of  convenience,  847  note. 

regard  to  be  had  to  salntaiioe,  847  Mlt 
exceptions  to  general  mk,  847  nofee. 
rule  as  to  burden  of  proof,  Bsme  at  Isw  m' 
in  equity,  847  note, 
when  prima  /ode  case  is  made  by  pleadings  barden  od  opposte 

party,  847. 
when  presamption  at  law  in  favor  of  one  parfy,  hnrdeniart 
be  on  the  other,  848  and  notes. 

when  an  instrument  is  impeached  for  iDnDity,ten^ 
and  note. 

in  case  of  wills,  848, 849  isd  k^ 
when  a  lucid  interval  is  alleged,  849. 
voluntary  donation  and  cases  where  undue  inflosaoe  w^ 
have  been  used,  850. 
confined  to  matters  in  issue,  850. 
facts  not  noticed  in  pleadings  cannot  be  proTed,  860. 
effect  of^a  general  chai*ge,  851. 

in  certain  cases,  evidence  of  particular  fiusti  inaj  ^  P^ 
under  general  all^;ation8,  851. 

where  character,  behavior,  or  quality  of  noA  ■  ■ 
issue,  851. 
special  facts  must  be  pointed  to  the  general  dm^e,  8S1« 

852. 
where  notice  is  charged,  851 ,  853. 
in  case  of  pedigree,  852. 
hctB  only  to  be  put  in  issue,  852. 

not  the  materials  of  proof,  852.  . 

documentary  evidence,  how  far  letters  not  stated  in  pleadingi  naybewB 
evidence,  852,  853  and  note. 

confessions  and  admissions  must  be  stated  in  the  pleadiagii  ^ 
conversation  when  itself  the  fiust  to  be  proved,  853. 
substance  of  the  case  must  be  proved,  853,  854.  .     ^ 

only  necessary  to  prove  so  much  of  the  allegaUons  as  entitle  p** 
tiff  to  a  decree,  854. 

where  proofe  are  deficient,  854.  . 

leave  will  be  given  to  exhibit  interrogston^  ^ 
855. 
how  defect  in  evidence  supplied,  854,  855. 
in  what  cases  court  will  mace  a  partial  decree,  855. 

as  to  creditor's  suits,  855. 
to  be  adduced  after  the  hearing,  856. 
variance  between  statements,  and  proof,  866. 

effect  of,  in  cases  of  prescription,  856,  857. 
in  bills  for  specific  performance,  857. 
documentary  evidence,  858. 

what  included  in  it,  858. 
which  proves  itself,  858,  859. 

printed  copies  of  acts  of  parliament,  859  and  DOto- 

private  acta,  859  and  note,  86<k. 
what  documents  prove  themselves,  858  et  uq, 
how  public  documents  proved,  861. 
flcts  of  parliament,  863. 

as  to  proof  of  foreign  laws,  laws  of  sister  states,  ftc,  859  nola,  8C0  tf*- 
copies  of  records  under  seal,  860. 
examined  copies  made  evidence,  861* 


EVIDENCE,  continued. 

certain  doomMnts  to  be  reoeiyed  in  evidence  withoot  proof  of  seal, 

862. 
courts,  judges,  te.,  take  judicial  notice  of  signature  of  equity  or  common 

law  jud^s,  &c.,  869. 
cofpies  of  acts  and  jonmals  of  parliament,  proclamations,  Sec,  received  as 

evidence,  868. 
depositions  of  witnesses  in  other  courts,  bow  introduced,  868. 
where  depositions  have  been  taken  under  a  eomausnon,  863. 
proceedings  in  chancery,  864. 

cannot  be  read  without  order,  864. 

unless  taken  in  the  cause  itself,  864. 
in  what  cases  an  order  necessary,  864. 
deerees  or  orders  in  another  suit,  866. 

when  they  are  evidence,  866. 
depositions  in  another  suit,  86ft. 

in  cross  causes,  865,  866. 
rule  as  between  co-defendants,  866. 
not  necessary  witnesses  should  be  dead^  867. 
rule  where  bill  has  been  dismissed,  868. 
order  to  read  depositions,  &c.,  868» 
deeds  thirty  years  old,  860, 

rule  applicable  as  to  wills,  869  and  note, 
bonds,  receipts,  letters,  869« 
but  not  to  seals  of  corporations,  870. 
with  rei^iect  to  matters  heard  in  chambers,  1840,  1341. 
documentary  evidence  which  does  not  prove  itself,  870,  871. 
rules  generally  same  at  law  and  in  equi^,  870,  871. 
wills  of  real  estate,  871,  872,  873. 

decree  of  probate  court,  conclusion  as  to,  where,  871  note, 
as  to  the  testimony  necessary  to  prove,  871  notes, 
production  of  orunnal  will,  how  obtained,  878. 
when  the  onginal  cannot  be  obtained,  874. 
secondary  evidence  of  contents  of  will,  874. 

must  be  clear  and  distinct  of  whole  will,  874. 
when  notice  to  produce  necessary  practice  at  law,  874,  876. 

practice  in  equity,  875. 
in  what  manner  written  documents  proved,  875. 
in  England,  in  cases  where  attesting  witnesses  not  necessary 
to  validity  of  instruoients,  not  necessary  to  i»t)duce  them,  875. 
objection  for  want  of  stamp,  in  Equity,  876. 
proving  exhibits  by  affidavit,  or  viva  voce  at  the  hearing,  876,  877. 
what  exhibits  may  be  so  proved,  877. 
ancient  records  and  writings,  877. 
copies  of  record  signed  by  proper  officer,  878. 
deeds,  letters,  and  vouchers,  878. 
manner  of  proof  viva  voce  by  attesting  witness,  questions  put,  878. 
nothing  proved  as  an  exhibit,  viva  voccy  that  requires  any  evidence 
but  that  of  signature,  except,  &c.,  878. 
will  cannot  l)e  so  proved,  879. 
documents  impeached  cannot  be  so  proved,  879. 

where  validity  of  deed  in  question,  879. 
extent  of  examination  of  witness  to  prove  exhibits,  879  note, 
mortgaged  deed  in  foreclosure  suit,  880. 
order  for  examination  of  witness,  viva  voce,  to  prove  exhibits,  880. 
on  application  of  party  using  exhibits,  880. 
contents  of  order,  and  service  of  it,  880. 
examination  of  the  witness,  880. 

proof  in  this  manner  confined  to  docnmenti  mentianed,  880. 
*  (el) 


IHDEX. 

EVIDENCE,  continued. 

process  to  compel  attendance  of  witness  to  prove  exhibit,  881. 
service  of,  881. 
notice  of  time  of  attendance,  881. 
production  of  exhibits  after  proof,  881,  882. 

who  may  be  witnesses,  882  et  $eq.   See  WmrBSSBS. 
evidence  under  commission  of  partition,  1129. 
contradictory  evidence  a  f^und  for  an  issue,  1086. 
discovery  of  new  evidence  ^und  for  a  new  trial,  1108, 1109. 
improper  rejection  of,  at  tnal,  a  ground  for  a  new  trial,  1111. 
time  for  closing,  898. 

in  Massachusetts,  by  statute,  evidence  in  equity  is  taken  in  the  same  manner 
as  in  suits  at  law,  viva  voce^  at  the  hearing,  when  it  can  be  so  taken,  cnr  by 
depositions,  as  at  law,  when  that  is  necessarv,  886,  887  in  note, 
practice  under  recent  statutes  and  orders  in  England,  887  et  seq*  Appendix, 
former  practice  abolished,  887. 

but  court  may  order  particular  witnesses  examined  on  interrogato- 
ries as  heretofore  practised,  887. 
former  practice  reserved  as  to  witnesses  oat  of  jurisdictioni  887. 
evidence  taken  by  affidavit  when,  888.     Appendix, 
orally  before  examiner  when,  888.     Appendix, 
rule  of  U.  States  Courts  as  to,  888  note, 
as  to  the  appointment  of  examiner,  888  and  note, 
mode  of  taking  evidence  before  an  examiner,  888,  889  and  note, 
depositions,  on  such  oral  examination,  in  writing,  generally  in  narrative 

form,  889,  890. 
authority  of  examiner  prescribed,  890. 

rule  of  U.  States  Courts  concerning,  890  note, 
rule  where  witness  refuses  to  sign,  or  be  sworn,  or  to  answer,  890  and  note. 
where  witness  demurs,  or  objects  to  any  question,  891. 
practice  in  regard  to  witness  under  default,  891. 
process  to  enforce  obedience,  891. 

where  witness  has  not  attended  the  examiner,  891. 
committal  of,  891. 
rule  of  U.  States  Courts,  891  note, 
where  witness  refuses  to  be  sworn,  892. 
or  to  produce  document,  892. 
original  deposition  to  be  transmitted,  892  and  note, 
commission  for  examination  of  witnesses  dispensed  wit^  and  examiner  to 

have  like  power  as  commissioners,  893.  ^ 

parties  may  adduce  their  evidence  either  wholly  or  partially  by  affidavit,  or 

orally,  at  their  discretion,  888,  89S.     Appendix, 
time  for  closing  evidence,  893. 
notice  requisite  concerning  affidavits  filed  before  issue  joined,  894. 

form  of  affidavits,  894. 
time  prescribed  for  closing  evidence  oral  or  by  affidavit  on  both  sides,  by  gen- 
eral order,  894,  895. 
witness  by  affidavit  to  be  subject  to  oral  cross-examination,  and  to  re-exami- 
nation,  895.     Appendix. 

witness  bound  to  attend  for,  895. 
expenses  attending  such  cross-examination,  &c.,  895. 
eourt  may  require  oral  examination  before  itself  of  any  witness  or  party,  895. 

Appendix, 
process  to  compel  attendance  of  witness  before  examiner,  895. 
evidence  after  hearing  to  be  taken  the  same  as  bef(R^,  896. 
notice  concerning  affidavits,  896. 
notice  of  cross-examination,  896,  897. 
re-examination  follows  immediately,  896. 
examination  of  witnesses  by  examiner,  897. 
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EVIDENCE,  continued. 

examination  of  husbands  and  wiTea,  898. 
'  how  far  party  may  discredit  his  own  witness,  898,  899. 

proof  of  contradictory  statements  of  adverse  witness,  899. 

cross-examination  as  to  previous  statements  in  writing,  899. 

proof  of  previous  conviction  of  witness  may  be  given,  899. 

where  witnesses  are  to  be  examined,  900. 

tubpana  ad  ieMificandum^  900  and  note,  901. 

how  many  names  subpana  may  contain,  900  note,  901. 
\  indorsement  of  subpoena,  901. 

i  costs  of,  902. 

time  for  serving,  902. 
(  service  of,  902. 

)  notico  of  time  for  attendance  most  be  reasonable,  902. 

I  tender  of  expenses,  902. 

course  where  witness  refuses  to  attend,  902,  90S. 

witness  in  prison  or  sick,  908. 
I  power  to  administer  oath,  904. 

mode  of  administering,  904. 
f  affirmation,  904  note,  905. 

where  witness  not  a  Christian,  904,  905  and  note. 

result  of  allowing  evidence  to  be  adduced  by  affidavit  satisfactory,  905. 

affidavits,  when  and  before  whom  sworn,  906  et  seq, 

general  orders  of  February,  1861,  respecting.     Appendix. 
I  coort  may  enlarge  time  for  closmg  evidence,  894,  907,  908. 

examining  witnesses  by  interrogatories  in  writing,  908  et  teq.    See  Intbk- 

ROQATORIKS. 

by  comnussion,  924  et  seq.    See  Comm ibbion. 

letters  rogatory,  953. 
^  de  bene  esse,  954.     See  De  bbns  xaSB. 

demurrers  by  witnesses,  958.    See  Witness. 
publication  of  depositions,  963.    See  Publication. 
re-examination  of  witnesses,  970.     See  Re-bxajiination. 
examination  of  witnesses  after  publication,  975.    See  Publication. 

EVIDENCE  BEFORE  THE  JUDGE  AT  CHAMBERS, 
evidence  to  be  used,  1340,  1341. 

EVIDENCE  BEFORE  THE  MASTER, 
depositions  in  another  cause,  1177. 
affidavits  previously  used  in  a  cause,  1177. 
use  of  affidavits  generally  in  the  Master's  office,  1177, 1178. 
witnesses  previously  examined  in  the  cause,  1 1 79. 

not  examined  before  the  Master  without  order,  1180. 
eases  in  which  court  will  permit  re-examination  to  the  same  facts,  1181, 

1182. 
cross-examination  of  former  witness,  1188. 
examination  of  parties  as  witnesses,  1188. 
metho<l  of  examining  witnesses  before  Master,  1184. 
improper  n*je<tion  of,  by  Master,  1323. 

additional  evidence ;  reference  back  to  the  Master  to  review  his  report  in  oon- 
sequence  of«  1 323. 
mode  of  reference  to,  in  Master's  report,  1801. 
concealment  of  evidence  will  render  paily  liable  to  costs  of  suit,  1496. 

EXAMINER, 

extent  of  jurisdiction  of,  890. 

examination  of  witnesses  by,  885  el  seq^  916. 

of  fixing  time,  916  and  note. 

duty  of  examiner  to  expUun  interrogatory,  918. 
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EXAMINER,  continued. 

cross-examination  by,  888,  889. 

how  long  he  may  cbntioue  to  examn%^  99S  and  note. 

when  to  be  8w6m,  929  note. 

EXAMINATION,, 

re-examination,  970  el  seq. 

in  what  cases  court  will,  instead  of  ftTtmiiMilioii  pro  iaUnm  Mft^vaciK 

trial  at  law,  107^. 
of  feme  covert^  how  taken  abroad,  92. 

in  court  or  by  commiauon,  92. 

EXAMINATION  OF  PARTIES, 
in  a  cause,  884,  88j5  and  notes, 
effect  of  Stat  6  &  7  Vict  c.  85.    14  &  15  Vict  c.  99.    le&KVaittt 

883,  884. 
before  a  Master  under  direction  in  the  decree,.  1160. 

oral  or  in  writing,  1160,  1161  and  notes,  116S  note.' 
under  orderj  1161  and  note, 
is  within  discretion  of  Master,  1162. 
interrogatories,  how  carried  in,  1162. 
how  examination  by  Master  objected  to,  116S. 
of  a  party  how  enforced,  1166. 
haw  examination  prepared,  1168. 
form  of,  1168. 
how  sworn  to,  1168. 
of  commission  to  take,  1170. 
of  scandal  and  imperUnence,  1170. 
proceedings,  where  insufficient,  1171.  ^ 
exceptions  to  Master's  cerdficaie  of  iDsaffioMcyi 

1171. 
consequences  of  an  insufficient  examinstioe.  lin* 
of  one  party  may  be  read  by  the  othen,  11<^ 
supplemental  to  correct  mistakes,  1174. 
of  persons  coming  in  on  claims,  1174. 
as  witnesses  before  the  Master,  1183. 
previous  order  necessary,  1183. 

SXAMINATION     OF     WITNESSES    BT    XNTERROGATOBBS  B 
WRITING,  908.     See  Interrooatoribs. 

EXAMINATION  OF  WITNESSES  BY  THE  EXAMINER  ON  Ontt 
ROGATORIES,  916.     See  Witness. 

EXAMINATION  OP  WITNESSES  BY  COMMISSION,  924.    Sh  ^ 

.     VISSION. 

EXAMINATION  OF  WITNESSES  DE  BENE  ESSE,  954.    Sae  Di«»» 

ESSE. 

EXAMINATION  OF  WITNESSES  AFTER  PUBLICATIOlil,  ^^^   * 
Publication. 

EXCEPTION, 

for  scandal  in  pleadinjj^s  in  general,  858. 

EXCEPTIONS,  BILL  OF, 

will  not  lie  on  trial  of  issue,  $50. 

EXCEPTIONS  TO  ANSWER, 
what  exceptions  are,  768. 
must  be  in  writing,  768,  772  note, 
all  defects  in  answer  must  be  supplied  by  taking  ezoeptioDSi  770  boIa> 


IKDIX. 

£XC£rnONS  to  answer,  amtmued, 

for  omitting  notice  of  material  charges  under  tlie  general  interrogatorj, 

768  note. 
hy  whom  drawn  and  si^ed,  and  how  filed,  768  note,  772  note. 
for  scandal  and  impertinence,  768. 

practice  of  United  States  Courts  in  regard  to,  358  and  note, 
nature  of  scandal  and  impertinence,  768,  769  and  note, 
scandalous  and  impertinent  matter  expunged,  when,  769  note, 
separate  exceptions  for  scandal  and  impertinence,  769  note, 
exceptions  for,  must  describe  the  particular  passages,  769  note, 
order  of  reference  for  impertinence  and  insufficiency,  769  note, 
reference  for  scandal  at  any  time,  769. 
filing  exceptions  for  scandal  or  insufficiency,  768,  769,  770. 
for  evasion,  770  note, 
for  insufficiency,  770. 

what  such  exceptions  should  state,  770  and  note,  77S  not^ 
no  exception  for,  when  oath  waived  or  not  required,  770  note, 
771  note. 
do  not  lie  to  answer  of  attorney-general,  771. 
nor  to  answer  of  corporation,  771  note, 
or  to  answer  of  infant,  161. 
in  what  cases  they  may  be  amended,  778  ^  seq.     See  AmENDiimT  ov 
Answer. 
time  for  excepting  for  insufficiency,  772  and  note. 

time  between  filing  exceptions  and  the  order  of  reference,  778. 
setting  down  exception,  773,  774  and  note, 
within  what  time  defendant  may  submit  to  exceptions,  774. 
time  for  defendant  to  put  in  foither  answer,  774,  775  note,  776  note, 
from  what  date  answer  deemed  sufficient,  775. 
bow  exceptions  are  set  down,  776. 
further  answer  need  not  embrace  any  point  already  answered  in  original  InD, 

777. 
form  of  further  answer,  and  answer  to  amended  bill,  777. 

how  further  answer,  and  answer  to  amended  bill,  prepared^  signed,  and 
filed,  778. 
time  for  answering  amended  bill  when  no  answer  is  required,  778. 
where  answer  accompanied  by  demurrer,  770. 

by  plea,  771. 
costs  where  exceptions  overruled,  775  and  note. 

EXCEPTIONS  TO  MASTER'S  REPORT,  1312  d  uq.    See  Rbfobt. 

EXECUTION,  WRIT  OF, 

under  present  English  oractice  not  necessaiy,  1058. 
ordinary  or  long  writ  or,  1058. 
short  order,  1058. 

EXECUTOR, 

how  he  can  obtain  decree  for  administration  of  personal  estate,  219  nota. 

may  file  a  bill  before  probate,  327. 

should  state  that  he  has  proved  the  will  in  the  proper  court,  324. 

prerogative  probate,  when  necessarv,  326. 

who  has  not  proved  cannot  set  up  Statute  of  Limitations,  673. 

liable  to  costs  in  suits  with  strangers,  1496. 

entitled  to  his  costs  out  of  the  estate,  1489. 

in  administration  of  assets,  his  costs  primary  charge,  1498,  1499. 

when  he  will  be  directed  to  pay  money  into  court,  1819. 

EXECUTORS  AND  ADMINISTRATORS, 
cannot  sue  in  forma  pauperis^  35. 

unless  where  they  sustain  mixed  character  of  legatee  and  axeeo- 
tor,  35. 

(cv) 


EXECUTOBT  DEVISEES, 

not  in  being,  boand  by  decree  against  inlieritanee,  22S. 

EXHIBITS, 

how  proved,  before  examiner,  876. 

what  exhibits  may  be  proTed  viva  vocBf  and  by  affidavit,  877. 

manner  of  proof,  vioQ  voce,  879. 

order  for  proof,  viva  vooe^  880. 

process  to  compel  attendance  of  witneiB  to  prove,  881. 

production  of,  after  prool^  881. 

EXIGENT, 

what  things  forfeited  upon,  68. 

EXPENSES, 

of  witnesses  must  be  tendered,  892. 

of  commission  to  examine  witneis,  942. 

costs,  charges,  and  expenses,  in  what  cases  allowed,  151$,  1514. 

PACTS, 

in  what  manner  stated  in  a  bill,  865. 
matters  of,  may  be  pleaded,  566,  567. 

If ALSE  AVERMENT. 

not  noticed  in  pleadings,  567,  568. 

PALSE  REPRESENTATIONS, 

to  induce  marriage,  effect  of,  upon  husband's  right  to  wife's  property,  100. 

FALSIFYING, 

an  account,  difference  between,  and  opening  an  account,  692. 

FEE, 

court,  1528. 

ehai^ges  fbr  copies,  1528. 

under  the  Orders  of  October,  1852;  1528,  1529. 

in  the  Judge's  chambers,  1532. 

in  the  Master's  office,  1582. 

in  the  Register's  office,  1583. 

in  the  report  office,  1538. 

upon  affidavit,  1533. 

in  the  examiner's  office,  1534. 

in  the  record  and  writ  clerk's^  1584, 1588L 

in  the  taxing  master's  office,  1586. 

in  the  chancellor's  secretary's  office,  1586. 

in  the  secretary  at  the  rolls'  office,  1536. 

Accountant-General's  office,  1530. 

orders  concerning  stamps,  1537. 

FEES, 

not  taken  of  a  person  suing  m ^orma  pauperis^  39. 

except  for  writing  ana  copying,  39. 

FEIGNED  ISSUE, 

in  what  cases  directed,  1085,  1086,  1087, 1088, 1089,  and  notes. 

reasons  why  practice  of  directing  issue,^  not  now  so  frequently  adopted  in 

England,.  1086. 
directed  where  fact  denied  by  answer  is  supported  by  evidence  of  one  wit- 
ness, 1086. 
where  evidence  is  contradictory,  1086. 
where  evi<]ence  is  not  contradictory,  1087. 
where  heir-atrlaw  disputes  will,  1088. 
heir  entitled  to  an  issue  only  where  there  is  a  trust,  1089. 
how  far  grant! no;  issue  matter  of  discretion,  1085  note,  1090  and  note, 
how  far  parties  have  a  right  to  issue  in  different  states,  1091  notes, 
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FEIGNED  ISSUE,  continued. 

question  for  court  whether  fact  pcopoBed  to  be  tried  material  or  not^  1091 

note, 
how  issue  is  to  be  made  up,  1085  note,  1090,  1091  in  notes, 
cases  stated  in  which  issues  have  been  granted^  1087, 1088  in  notes, 
when  and  by  what  court  issue  granted,  1085  note,  1094,  1095. 
whether  before  hearing,  1085  note,  1094,  1095  and  note, 
mistake  in  granting  issue,  whether,  and  when  ground  of  appeal,  1085  note, 

1091  and  note, 
ordering  of  an  issue,  not  open  to  exception  in  Massachusetts,  1085  note,  1091 

note, 
for  what  purpose  court  directs  an  issue,  1086  and  note, 
how  far  decree  for  an  issue  b  interlocutory,  1092  note,  1094, 1095  in  note. 
Older  for  issue  may  be  set  aside  at  subsequent  term,  1092  note, 
issue  refused  where  jury  can  find  only  one  way,  1092. 
where  granted  in  cases  of  forgery,  1092,  1093  and  note, 
issue  not  granted  upon  a  mere  unsupported  suggestion,  1098. 
but  may  hb  granted  where  case  not  sufficiently  proved,  1093. 
isBoe  has  been  directed  where  a  material  point  not  in  issue,  has  come  in  ques- 
tion at  hearing,  1094. 

but  not  upon  a  dififerent  point  from  that  laid  in  pleadings, 
.1094. 
at  what  time  granted,  1094  and  note,  1095  and  note, 
at  what  time  application  for  must  be  made,  1094  note, 
frequently  refused  upon  motion  before  hearing,  1094  note,  1095  note, 
granted  upon  claims  of  persons  not  on  the  record^  1095. 
one  or  more  issues,  1096. 

issue  may  consist  of  a  series  of  questions,  1096  note, 
venue,  1096  and  note. 

puty  supporting  affirmation  to  be  plaintiff,  1096. 
m  England,  plaintiff  in  the  issue  selects  the  court  in  which  it  is  to  be  tried, 

1096. 
in  Massachusetts,  the  court  directs  where  issue  to  be  tried^  1096  note, 
trial  at  bar,  1096  and  note, 
new  trials  afler,  1097. 
court  may  require  parties  to  make  necessary  admissions,  1097. 

and  may  give  directions  and  impose  restrictions  in  regard  to  the  Inatters 
to  be.  tried,  and  the  mode  of  trial,  1097  note, 
court  may  direct  as  to  the  depositions  and  parts  of  answer  to  be  read  at  trial, 
1097  and  note, 
as  to  the  evidence  on  which  to  be  tried,  1097  note, 
production  of  documents,  1097, 1098. 

judge  at  trial  must  admit  evidence  and  papers  directed,  1097,  1078  in 
notes, 
docmnents  in  hands  of  another  part^  ordered  to  be  produced,  1098. 
formerly  orders  made  for  exammation  of  parties  at  trial,  1098. 

such  order  useless  in  states  where  parties  to  record  are  made  witnesses, 
1098  and  note, 
how  issue  drawn,  —  must  be  specific  and  distinct,  1099  and  note. 

objections  to  the  form  of  issue  should  be  made  before  trial,  1099  and 
note, 
issue  may  be  amended,  1099  note, 
by  whom  issue  to  be  settled,  1099  and  note, 
special  jury  for  trial  of  issue,.  1 1 00  and  note. 

view,  1100. 
to  whom  application  to  postpone  trial  should  be  made,  1100. 
proceedings  where  plaintiff  makes  default,  1100. 

where  defendant  makes  de&ult,  1100, 1101« 
proceedings  upon  the  trial,  1101. 
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FEIGNED  ISSUE,  cantinued. 

proceodings  regulated  by  practice  of  court  wliere  laBoe  tried,  soljeet  totfai 
control  and  direction  of  the  court  ordering  tiie  nme,  1101 
note, 
as  to  the  order  in  which  trial  is  to  come  on,  1101  note, 
how  jury  sworn,  1101  note. 
talesj  1100. 
as  to  the  evidence  that  may  be  prodaced,  1101, 1102  ad  k 

notes, 
rule  that  all  the  witnesses  to  a  will  shall  be  examined,  and  a* 

ceptions,  1102, 1103. 
where  par^  refuses  to  examine  witnesses  directed,  llOS. 
of  reading  depositions  in  a  cause,  1108. 

judge  at  trial  must  admit  depositions  directed  to  be  ml, 
1103  note, 
jud^e  directing  issue  may  order  the  admission  of  eridenee  lUA 
the  rules  of  law  would  exclude,  1103  note, 
answer  cannot  be  read  unless  so  ordered,  1103  nole. 
the  effect  of  the  usual  order  directing  depositions  to  be  read  iiti 
leave  the  question  of  their  admissibility  to  be  detenmied  bf 
judge  at  trial,  1104. 
wnere  witness  dies  after  trial,  1104  and  note, 
where  depositions  have  been  taken  de  bene  esse,  1105. 
party  interested  allowed  to  be  present  by  counsel  at  the 
1106. 

certificate  oi  judge  before  whom  trial  had,  1105. 
posteay  1105, 1106  and  note. 

what  the  certificate  or  report  of  the  judge  should  stale,  Iltt. 
1106  and  note, 
bill  of  exceptions  will  not  lie  to  rulings  of  judge  at  the  trial  of  iaBae,U06  ai 
note, 
in  some  cases  have  been  allowed  and  considered,  where  iiregolsntj  hi 
been  waived,  1106  and  note, 
after  issue  tried  plaintiff  cannot  dismiss  his  bill,  1106,  1107. 

but  plaintiff  may  be  non-suited,  1107. 
n^w  trial,  1107. 

motion  for,  to  whom  made,  1107, 1113,*  1114  and  note. 

motion  for  postponement^  when  trial  directed  at  particular  tine,  to 

whom  made,  1107. 
distinction  between  actions  and  issues  in  regard  to  the  court  Is  vw 
application  for  new  trial  to  be  made,  and  reason  for  it,  1107  aDdaot^ 
new  trial  when  judge  before  whom  issue  is  tried  certifies  that  verdiei  s 
against  evidence,  1108  note, 
rules  in  equity  regarding  the  granting  of  a  new  trial,  1108. 
whether  former  practice  as  to  granting  new  trials  will  continue  in 

times,  1108. 
causes  for  which  new  trial  granted,  1108  ^  seq. 

when  upon  new  evidence  produced,  1108, 1109. 

when  witness  convicted  of  perjury  or  party  of  fivgery,  1106. 
when  party  taken  by  surprise,  1108. 
when  there  has  been  fraud,  110^. 
party  setting  up  forgeries  not  allowed  to  say  they  are 
1110. 
absence  of  a  material  witness,  1 110. 
misdirection  by  the  judge,  1110. 
misconduct  of  the  jury,  1110. 

when  irregularity  m  trial  ground  for  new  trial,  1111. 
improper  rejection  of  evidence  ground  for  new  trial,  1111« 
unless  court  satisfied  that  verdict  is  rig^t,  1  111. 
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FEIGNED  ISSUE,  conHfwed. 

new  trial  granted,  thoui^  verdici  Afiffactorir  upon  the  eridence,  in  what 
cases,  1111. 
cannot  be  demanded  as  a  li^it,  1112. 
third  trial  directed,  when,  1112  and  note. 
second  trial  granted  without  setting  aside  first  rerdiot,  1112. 
first  veraict  eridence  on  second  trial,  1112. 
condition  as  to  costs,  11  IS. 

practice  where  former  verdict  given  in  evidence  on  second  trial,  1118. 
how  application  for  new  trial  made,  11  IS. 

within  what  time,  1113. 
course  of  proeeeding  where  partj  wishes  to  move  for  new  trial,  1114. 
fimn  of  issue  not  changed  on  application  for  new  trial,  1114. 
issoe  mav  be  withdrawn,  1112  note, 
further  directions,  hearing  upon,  1114. 
decision  generally,  but  not  necessaril;^^,  in  accordance  with  verdict,  1115. 

but  court  not  bound  by  the  vercbct,  1115  and  notes, 
in  Massachusetts,  verdict  conclusive,  uftless  set  aside  for  good  cause,  1115 

note, 
decision  may  be  upon  verdict  supported  by  only  one  witness  against  the 
answer,  1115, 1116. 
whether  jury  trial  bound  by  the  rule  in  reference  to  the  effect  of  an 
answer  against  a  single  witness,  1116  note, 
costs  of  issues,  1116. 

generally  follow  the  event,  1116. 

exceptions,  1117. 
cannot  be  obtained  on  motion,  1116. 
costs  of  new  trial,  1117. 
costs  of  motion  for  new  trial,  1118. 
where  plaintiff  gives  notice  of  trial,  bnt  does  not  proceed,  1118. 

FELONY, 

Slaintiff  under  sentence  of  transportation  must  give  security  for  costs,  81,  32. 
efendant  under  sentence  of  transportation,  process  against  for  want  of  an« 
swer,  341. 

FEME  COVERT, 

effect  of  coverture,  at  common  law,  84, 85  and  notes. 

in  equity,  86. 
in  general  wife  cannot  sue  without  husband,  87. 

distinctaon  at  law  between  personal  property  accrued  before  and  after  mar- 
riaga,87. 

does  not  apply  in  equity,  87. 
must  in  aU  cases  be  party  to  sut  for  her  own  estate,  87. 
*  her  money  not  paid  out  of  court  without  her  consent,  88. 

practice  as  to  takinff  consent,  90. 
when  abroad  and  when  in  country,  92. 
evidence  necessary  to  obtain  an  order,  91« 
affidavit  that  there  is  no  settlement,  91. 
her  ezaminatioD  in  court  dispensed  with  as  to  separate  estate,  95. 

in  transactions  with  her  husband^  96* 
when  she  refuses  to  give  her  consent,  96, 
her  right  to  a  settlement,  88,  89,  90  notes. 

distinct  from  her  right  by  survivorships  96. 
in  eases  when  a  suit  is  not  pending,  97. 
principles  of  equity  of  settkment,  97. 
when  It  attaches,  98. 

after  bifi  filed  trustee  cannot  pay  oter  her  mooey^  99. 
nature  of  the  settlement  and  ntoportieB,  99  and  note. 

amount  must  depend  oa  tiwiumsftinnaS)  99  note. 
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FEME  COVERT,  continued, 

right  to  maintenance  out  of  her  properly  not  defeated  bjr  contriniCi 

of  husband,  100. 
not  entitled,  if  she  leaves  her  husband  witboat  cause,  100. 
where  she  has  been  guiltj  of  misoondoct,  100. 
effect  q£  preTious  settlement,  101,  108  and  in  note, 
is  for  benefit  of  children  as  well  as  herself,  103. 
but  does  not  survive  to  children,  lOS. 
when  it  attaches,  102,  lOS. 
forfeited  by  adultery,  103. 

except,  &C.,  109. 
effect  of  marriage  after  money  reported  due  to  a  married  wonaa,  91 

her  consent  not  taken  in  the  case  of  a  remainder,  94. 
suits  by,  104. 

in  what  cases  she  may  sue,  104. 

against  husband,  104. 
in  what  cases  husband  may  sue  her,  105. 
she  must  sue  by  next  friend,  105, 106. 

who  may  be  her  next  friend,  106. 
mav  be  changed,  when,  106. 
effect  of  death  of  husband  suing  with  wife,  107. 

sued  with  wife,  148. 
of  death  of  wife  suing  with  her  husband,  107. 

sued  with  her  husband,  148. 
of  death  of  husband,  plaintiff,  after  death  of  wife,  oo-pbintif,  W- 
wife's  right  by  survivorship,  108. 
how  defeated,  109. 
what  constitutes  reduction  of  possesaion  by  husband,  109. 

mere  action  at  law  does  not,  109. 
can  be  effected  only  by  some  clear  and  positive  act,  109  note, 
how  effected  by  payment  into  court,  109. 

by  transfer  on  order  in  lunacy,  109. 
cannot  be  effected  by  guardian  over  husband  as  a  lunatic,  110  sole- 
as  to  promissory  note  to  wife,  110  and  note. 
as  to  legacies  and  distributive  shares  to  wife,  1 10  in  note. 

law  of  Massachusetts  and  New  Hampshire  on  this  sobjeci, 
110,  111  in  notes, 
part  payment  to  husband  insufficient  as  to  readne,  111. 
receipt  of  her  money,  &c.,  by  person  authorised  by  her  and  kv* 

band  iointly  or  by  him  alone.  111. 
receipt  by  him  of  dividends  on  her  stock,  does  not  redoee  ^ot^ 

111  note, 
her  right  defeated  by  change  of  security,  when,  111  notei 

effect  of  judgment  at  law  and  decree  in  equity,  111,  H^ 
effect  of  an  award,  111. 

decree  for  payment  to  husband  and  wife,  snrviTCW  to  m 
112. 
effect  of  husband's  assignment  upon,  118,  113. 
no  difference  between  legal  and  equitable  choses  in  action,  113. 

nor  between  assignmente  for  valuable  consideration  and  thoK  hj  td 

of  law,  or  without  consideration,  113. 
on  a  chose  in  action  capable  of  immediate  redaction  into  poseami  H^ 
effect  of  assignment  b^  act  at  law,  1 15, 1 16  note, 
effect  of  husband's  assignment  of  wife's  equitable  cko9e  m  ocfiMi,  115,  lU  ■ 

note. 

as  to  wife's  concurrence  in  the  assignment,  116.  ^  ^ 

her  equity  attaches  whenever  her  personaT  property  is  subject  to  ^  jvni>^ 
tion  of  court,  and  the  object  of  me  suit  in  whose  eTer  hands  it  maj  be  ik 
in  whatever  manner  transferred,  116  note. 
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FEME  COVERT,  c&ntinued. 

of  husband's  release  of  her  choses  in  aetion,  116. 

of  her  aDDuity,  117. 
right  by  sarYiTorship  in  chattels  real,  118. 

no  distinction  between  l^^al  and  equitable  chattels,  118. 
maj  be  defeated  by  assignment  or  husband,  118. 

unless  settled  to  her  separate  use,  1 20. 
agreement  by  husband  to  assign  destroys  right  by  sur- 

Tivorship,  120. 
so  also  does  assignment  or  under  lease,  120. 

immaterial  whether  assignment  voluntary  or  not, 
120,  121. 
I  of  separate  process  against  married  women,  141. 

I  how  they  concur  in  special  case,  548. 

when  copy  of  bill  may  be  served  omfeme  caverif  435. 
cannot  aefend  without  husband,  140. 

unless  husband  exile  or  has  deserted  wife,  or  is  alien  enemy, 
'  &c.,  85,  86  note,  140. 
may  be  defendant  for  her  separate  property,  140. 
but  not  to  discover  husiMuid's  estate,  140. 
may  be  proceeded  against  alone  when  her  separate  property  is  concerned, 

and  husband  abroM  and  not  amenable  to  process  of  court,  85  note,  141. 
where  no  separate  property,  cannot  be  proceeded  against  without  husband, 

unless  she  appears  and  prays  to  do  so,  141. 
fke  exeat  not  granted  against  j^;m€  covert  administratrix,  141, 142. 
I  may  be  compelled  to  answer  apart  from  her  husband  for  her  iordoui  act,  142. 

not  obliged  to  join  in  husband  s  defence,  142. 
in  what  cases  her  separate  answer  allowed,  143  and  note. 

should  generally  have  order  to  warrant  it,  148. 
obtaining  order  to  answer  separately,  liaUe  to  process,  143. 
when  defendant  to  bill  she  must  answer  fully,  143. 

but  need  not  expose  herself  to  ibrfeitare  or  her  husband  to  charge 
of  felony,  143, 144. 
cannot  be  made  party  for  mere  purpoee  of  discovery  to  be  used  against  hus- 
band, 144  and  note, 
her  separate  answer  may  be  read  against  herself,  though  not  against  her  hus- 
band, 144. 
her  answer  in  cases  affecting  her  inheritance,  145. 
decree  against  her  inheritance,  145. 
DO  personal  decree  against /»fiK  covert  al<me,  145. 
what  contracts  enfor^d  against  her  separate  estate,  146, 147  note, 
bound  by  decree  of  foreclosure,  147. 
where  by  death  of  husband  new  interest  accrues  to  wife,  supplemental  bill 

must  be  filed,  148. 
plea  that  plaintiff  is  9k  feme  covert^  654. 
that  aefendant  is,  655. 

not  aflected  by  Statute  of  Limitations,  672. 

.     FEME  SOLE, 

abatement  of  suit  by  marriaee  of,  812. 

motion  to  dismiss  thereupon,  812. 

FICTITIOUS  MARRIAGE, 

husband  not  necessary  pwty  to  suit  by  wife,  239. 

FIERI  FACIAS, 

when  writ  may  be  sued  out,  1056. 
to  whom  writ  returnable,  1056. 
how  filed,  1056. 
effect  of,  1049, 1050. 

(exi) 
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FIERI  FACIAS,  conHnued. 

party  iasaing  writ  to  giv«  Mearity  before  niit,  lOM. 
co6tB  may  b^  recoverad  by,  15S4. 

FXtlNG, 

an4  printing  bill,  399. 
demurrer,  ilS, 

difference  between  taking  off*  thQ  filo  imd  overroling,  618. 
plea,  712. 

whether  plea  may  be  filed  under  an  order  to  answer,  712, 71S. 
t^ng  answers  off*  the  file,  786. 

FORECLOSURE, 

against  married  women,  147. 
infants,  158. 

day  to  show  eanse  most  be  given,  157,  158, 1019  and  asto. 
in  what  cases  sale  decreed  instead  of  foreolosore,  158. 
party  in  oontempt  cannot  iBove  for  a  reforenoe  under  7  Gea  S,e.SO,ii 

cases  of  foreclosure,  489. 
costs  of  assignees  in  suits  for,  789. 
form  of  decrees  for,  1115,  11 1& 
enlargement  of  time  in  cases  of  foreclosure,  101 7. 
when  mortgagee  receives  rents  after  report,  1018. 
on  sale  of  premises  in  foreclosure  suit,  balance  due  on  morlga^  aty  ^ 

collected  on  execution  in  U.  States  Courts,  1058  note, 
form  of  claim  for,  580. 

FOREIGN  COURT, 

sentence  of,  688,  689. 

FOREIGN  GOVERNMENT, 

when  it  mav  sue  in  this  oomitr^,  18, 19  note. 

must  have  been  recognized,  19. 

foreign  states  expressly  authoriaed  to  sue  in  U.  States  ComiSi  19  note' 

one  State  of  the  Union  may  sue  in  courts  of  another  State,  19  note: 

one  State  may  appeu*  as  pTaintiff  in  Supreme  Court  of  U.  Statsi  9ffi^ 

another  State  or  citizens  thereof,  19  note. 
in  what  form  it  sues,  80. 
recognized  by  this  country,  judicially  noticed,  20,  568. 

otherwise  contracts  by,  cannot  be  enforoed,  19. 

when  they  may  be  made  defendants,  191, 181 
when  foreign  sovereign  pUdntiff',  cross  bill  say  ^  ^ 

r'nst  him  and  be  compelled  toanswer  oo  oslb, I&* 
dant,  131, 182. 

FOREIGNER, 

in  what  cases  he  may  sue,  42,  48. 

security  for  costs  by,  51. 

effect  of  a  person  being  an  alien  enemji  49. 

FORFEITURE, 

demurrer  for  want  of  waiver  of  penalties,  589^ 

of  property  by  attainder,  54.  ,j 

in  what  cases  defendant  may  protect  himself  finom  discoveiy  vliich  vow 
expose  him  to,  596. 

or  from  production  of  documents,  1388. 
injunction  to  relieve  from  penalty  and  foifoiture,  1763. 

FORGED  DOCUMENTS, 

party  setting  up,  cannot  afterwards  say  they  are  inmialetJal,  111^ 

FORGERY, 

whether  issue  directed  to  t^,  1092,  1093. 
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FORGERY,  continued. 

conviction  of  witneai  of,  ground  for  new  trial,  1108. 

^OBM A  PAUPERIS, 
of  suing  in,  35. 
wbo  may  so  sae,  35. 

executors  cannot  so  sue,  85. 

or  plead  m  forma  pauperu^  174. 
form  of  petition  for  admission,  88. 
motions  on  behalf  of  paupers,  how  signed,  39. 
dismissal  of  his  own  bill  by  a  pauper,  86,  39. 
rif^ht  of  a  pauper  to  receiye  costs,  39, 40. 
dispaupering,  40. 
of  defendants  sued  in  forma  pauperis^  178. 

FORMS, 

of  claims  in  different  cases,  526  to  534.    See  Claimants. 

FORMER  SUITS,  519. 

plea  oi  decree  in  former  suit,  683. 

staying  proceedings  when  two  suits  relate  to  the  same  matter,  815. 

FRAUD, 

shown  as  cause  against  decree  against  an  infant,  166,  167. 
effect  of  general  allegation  of  fraud  in  preventing  demurrer,  833. 
courts  of  law  have  concurrent  jurisdiction  concerning,  576. 
BO  jurisdiction  in  equity  in  cases  of  fraud  as  to  will  of  real  estate,  576,  577. 
when  a  ground  for  a  new  trial,  1109, 1110. 

opening  biddings,  1290. 
defendant  must  make  d&overy  although  it  may  criminate  him  of  fraud, 

598. 
operation  of  Statute  of  Limitations  in  cases  of  fraud,  669. 
in  U.  States  Courts  when  bill  charges,  plea  to,  must  be  accompanied  with 

answer  fortifying  it,  564,  565  note. 

FRAUDS,  STATUTE  OF  (29  Cha.  D.  c  3), 
in  what  cases  pleaded,  681. 
averments  in  such  a  plea,  681. 

cannot  be  pleaded  to  enable  a  party  to  commit  a  fraud,  682. 
benefit  of  the  statute  may  be  had  by  answer,  681  and  notes, 
cannot  be  pleaded  in  case  of  sales  before  the  Master,  682. 
demurrer  where  objection  appears  oo  foce  of  bill,  587  note,  681  note.  Walk- 
er V.  Locke,  5  Cushing,  90,  98. 

FREEHOLD  ESTATE, 

effect  of  sequestration  upon,  1072, 1073* 

FRENCH  LANGUAGE, 

formerly  used  in  pleadings  at  law,  1. 

FUND  IN  COURT, 

mode  6f  transfer  of  fund  from  one  account  to  another,  1841, 1842. 
manner  in  which  fund  is  paid  out  of  Court,  1842. 

FURTHER  CONSIDERATION  OR  DIRECTIONS, 
reservation  of,  in  decree,  1450. 

setting  down  cause  for  further  consideration,  1450,  1451. 
bearing  upon,  1451. 
what  may  be  ordered  upon,  1452. 
original  decree  wiU  not  be  altered,  1452, 1458,  see  note, 
but  computation  of  interest  will  be  decreed,  1453. 
in  case  of  an  executor  having  had  balance  in  his  hand,  1453  note,  1454. 
of  a  mortgagee  in  ponession  overpaid,  1454. 
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FURTHER  CONSIDERATION  OR  DIRECTIONS,  conimum^. 
where  case  for  interest  b  madd  la^  bill,  li&i. 
not  on  petition  to  come  on  with  rarther  directions,  1454. 
in  what  cases  executor  or  tmstee  will  be  charged  widi  compoani  iofeerai^ 

146S  note, 
defendant  charged  with  wilinl  default  upon  hearing  ci  fhrther^oreetioni,  1455. 
taxation  of  costs  upon,  1455. 
receiver  appointed  upon,  1455. 
how  cause  is  set  down,  1456. 
proceeding  at  the  hearing,  1454. 
evidence,  1456. 
in  what  cases  petition  may  come  on  with,  1456. 

upon  death  of  tenant  for  life,  1456. 
or  of  legatee,  1457. 

affidavit  in  support  of,  when  necessary,  1457. 

order  i)pon,.li57*; 
after  trial  of  issue,  1114  et  seq. 
after  action  at  law,  1120. 
after  commission  of  partition,  1185. 

GAMING,  STATUTE  TO  PREVENT  (9  Anne,  c  14,  ss.  S,  4). 

defendant  cannot  protect  himself  froqi  discovei^  under,  594. 

GAVELKIND, 

customary  descent  in,  judiciajlj  noticed^  568. 

GOVERNMENTS  OF  FOREIGN  STATES.    See  Forsiqn  GovgMMm 

when  they  may  8i)e  in  this  country « IS,  19  note, 
when  their  contracts  can  be  enforced,  19,  20. 
judicially  noticed,  20,  598. 

m  what  cases  they  may  be  made  defendants,  131, 182. 
cross  bill  may  be  filed  against  diem,  131. 

GRANT, 

must  be  stated  to  be  in  writing,  871,  872. 

GRANTEE  OF  CROWN, 
form  of  suit  by,  9. 

GRATIS, 

appearing,  56Q,  561* 

GUARDIAN, 

of  an  inWit  majr  aQ«-  as  hia  AMJ».firi6ad^  6B«  69. 
ad  Utem^ 

infant  must  defend  Inr,  150. 

process  served  on  infants  oq^niit.afQMintB  guanfiao  ad  Ulcm^  151 

court  may  appoint,  to  non-resident  infants,  151  note. 

may  provide  reasonable  compensadon  for,  151  note* 
his  acceptance  of  appointment  should  be  of  record,  161 
where  infant  not  served  with  process,  but  guanli«o»,  md- 

pointy  on  his  mption,^  151  note, 
not  necessary  to  serve  process  on,,  after  appointment,  15.1 
infant  over  fourteen  should  be  consulted  in  refonenoe  to 

of,  151  no|». 
not  appointed  on  nomination  of  plaiiptiff»  141  «9te» 
duty  of,  152  aod  note. 

should  submit  to  court  every  question  affectn^  ligbl  oC  isfiHiC,  IS 
note, 
and  make,  a  v;ifforoiis;defi90ce)  152  note* 
liable  to  infant^  and  mayr  be  punished  for  nsgLMst^  if  te^ 

duty,  152  nota 
consenting  u^  tn^  nm^^  in  pleadii^ .  152.  Doto* 
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GUARDIAN,  continued. 

may  be  removed  for  non-pei^niUBMe  of  duty,  1&2» 

in&nti  bound  by  acta  of,  IAS. 

may  waive  infant's  right  to  iarae,  152. 

decree  made  on  hia  consent  binding,  IdS. 

answers  by,  161.    See  An^wkb,  762  to  767  and 
in&nt's  answer  is  a  mere  submiasionof  kis  interests,  Ac.,  to  tho  Coort, 
152  note. 

genera^y  tbat  infimt  knows  notiiing  of  the  matter, 
can  neither  admit  or  deny,  bat  leavM  matter  to 
Coorl,  15d  note, 
commission  to  appoint,  762. 
appointed  on  petition  witnont  suit,  1892. 
when  the  father  is  alive,  1894. 
in  respect  of  what  conduct  or  oonditioii  of  fttber  ooart  will  appomt  guardian 

over  his  children,  1395  note, 
testamentary,  1895  note,  1896  and  note, 
effect  of  testamentary  gnardianship,  1896. 

power  of  guardian  appointed  by  the  court  over  tke  estate,  1898)  1899, 1400. 
cannot  make  leases,  1899. 

statutory  power  in  Comrt  to  make  leses,  1400,  1401. 
aopointment  of  guardian  to  consent  to  marriage  of  infot,  1401, 1402. 
or  persons  of  weak  intellect,  how  appohitod,  169,  766. 

superannuated,  169. 
chancery  has  general  juriadictioa  over,  however  appointed,  1899  and  note. 

HABEAS  CORPUS, 

when  the  sheriff  arrests  defendant  for  want  of  appearance,  465. 
defendant  to  be  brought  to  the  bar  of  the  court  within  thirty  days,  465. 
when  the  sheriff  attaches  the  defendant  for  want  of  answer,  475,  476. 

thirty  days  within  which  he  must  be  brought  to  the  bar  of  the  court,  476. 
when  defendant  in  jail  for  misdemeanor,  477. 

right  of  defendant  to  be  diachaiged  if  not  brought  up  within  thirty  days,  477. 
proceedings  upon,  where  defendant  unable  to  answer  from  poverty,  485. 
on  process  to  enforce  decree,  1061, 1062. 

removal  to  Queen's  prison  by,  previous  to  sequestration,  1062. 

HABEAS  CORPUS  CUM  CAUSA, 

when  defendant  brought  to  the  bar  of  the  court  lor  deAnb  of  answer,  475, 476. 
tamed  over  to  the  Queen's  prison  by,  476. 
defendant  in  jail  for  misdemeanor,  477. 

already  in  custody  the  aergeaat-at^anna  kaa  lodged  a  detainer 
agauist  him,  1062. 
where  defendant  already  m  Queen's  prison,  whether  writ  of  habeas  carpui 
cum  causa  necessary  before  sequestration,  1062, 1068. 

HEAD  OF  CORPORATION. 

corporations  cannot  be  sued  without  their  head,  188. 
corporations  aggregate  cannot  sue  in  name  of  head  akme,  22. 
revivor  upon  death  of,  24. 

HEARING, 

leave  to  amend  at,  by  addina  parties,  298,  294^  295. 
pacUce  in  Massachusetts,  989  note, 
list  of  causes,  how  made  out  and  kept,  989,  990. 
advancing  causes,  990, 992, 
special  dav,  where  bill  taken  pro  confissOy  990. 
.  foreclosure  suits,  990. 
consent  causes,  990. 
consent  causes  cannot  be  reheard,  990. 

not  the  subject  of  rehearing  or  appeal,  990,.  991  note. 


HEABING,  continued. 

authority  to  conaeat,  991. 
violation  of  duty  on  the  part  of  ooonsel,  991  note, 
in  cases  of  infants,  991,  992. 
advancing  cross  causes,  992. 

or  supplemental  causes,  998. 
adjournment  of  causes,  99d. 
costs  of  the  day,  998. 

where  m(ve  than  one  defendant,  998. 
reasons  for  adjournment,  998. 

costs  when  cause  set  down  a  aeeond  time,  994. 
when  cross  bill  filed,  994. 
appearance  gratis  at,  660. 
of  matters  in  chambers,  1840. 
original  papers  for  the  judge  at,  994  and  note, 
and  copies,  994  note. 

and  evidence,  994  note, 
attendance  of  solicitor,  994. 
proceeding  where  defendant  does  not  appear,  994,  995. 

under  present  practice,  decree  absolute  in  first  instaiioe,  99$. 

whether  decree  made  by  court  itself^  995. 
where  plaintiff  does  not  appear,  995,  996. 
where  subpoena  to  hear  judWent  has  been  seryed,  996. 
where  it  has  not  been  served,  996. 
where  all  parties  appear,  996. 

where  a  person  not  served  with  subpcsna  is  willing  to  be  boni 
by  the  decrees,  936. 
of  reading  pleadings  and  depositions  at,  996,  997. 
objections  for  want  of  stamp  on  written  documents,  997. 
taken  bv  court,  997. 

cause  allowed  to  stand  over  tar  stamp,  997. 
proceedings  after  plaintiff's  evidence  has  been  read,  997. 
practice  where  there  are  two  defendants  setting  up  advene  dm 
998  note, 
upon  bill  and  answer,  998. 

practice  in  the  hearing  upon,  998  and  notes. 

where  court  cannot  make  decree  for  want  of  sniEcieiit  ntflff 
confessed  by  answer,  998. 

bill  dismissed  upon,  when  with  and  when  witlmit  <t0t 
998  and  note, 
in  what  cases  the  pkiintiff  permitted  to  reply,  999. 
on  further  considerations,  1452.    See  Fd&thbr  Considerations* 

HEATHEN, 

how  answer  taken,  748. 

HEIR  AT  LAW, 

will  not  established  where  infant  heir  at  law  is  plaintiff,  72. 

established  against  infant  heir  defendant,  163. 

when  necessary  party  to  suit  relating  to  lands  devised,  224,  225. 

where  will  sought  to  be  established,  225,  226. 

cannot  be  join^  with  devisee  as  co-plaintiff,  227. 
proof  required  to  establish  a  will  against^  871,  1102, 1103. 
right  of  heir  to  an  issue,  1088. 

how  heir  at  law  may  forfeit  his  right  to  an  issue,  1089. 
costs  of,  upon  an  issue,  1116,  1468. 

in  cause,  1463. 
cases  in  which  he  will  not  have  coets,  1464. 
new  trial  of  issues,  1117. 
may  be  receiver,  1424. 
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HONOR, 

form  of  attertatioa  oOf  hj  poer,  707« 

HOUSE, 

partition  of,  1080. 

HUSBAND, 

effect  of  attainder,  8ft. 

neceflsary  party  to  suit  by  wife,  87. 

after  wife's  consent,  money  paid  to,  90. 

deed  by  wife  in  favor  of,  ettablialied  b^  leparate  examination,  96. 

miaconduct  o(^  effect  upon  his  right  to  income  of  wife's  property,  99. 

bankruptcy  or  inscdvency  of,  99. 

cannot  oe  prochein  ami  in  a  suit  by  his  wife,  104. 

effect  of  joininff  him  in  a  suit  for  wife's  separate  estate,  104. 

entitled  to  wife  s  chases  in  action  by  surviyorship,  110. 

reduction  into  possession  by,  what,  110,  111. 

his  interest  in  wife's  chattels  real,  117, 118. 

must  be  co-defendant  with  his  wife,  184. 

must  make  his  wife  a  defendant  in  respect  of  her  separate  estate^  140, 141. 

process  against,  for  want  of  joint  answer  by  himself  and  his  wife,  469,  482. 

separate  answer  by,  482,  488. 

w$en  husband  of  unsound  mind,  dividends  of  wife's  estates  paid  to  her,  92. 

HUSBAND  AND  WIFE, 

contract  for  separation,  not  enforced  in  equity,  577. 
form  of  plea  by, 

roiOTCY, 

proof  concerning,  848,  849. 

n)IOTS,  LUNATICS,  AND  PERSONS  OF  WEAK  MINDS, 
informations  on  behalf  of,  10,  11. 

by  committees  of  estates,  10. 

when  by  attorney-general,  10, 11* 
not  necessary  parties  to  suits  to  avoid  their  own  acts,  79  and  note,  80,  81. 
but  generally  should  be  party  to  suits  on  their  behalf,  11. 
suits  on  their  behalf  most  properly  by  bill,  79. 

in  name  of  lunatic,  but  by  his  committee,  79. 
maxim  Uiat  no  person  can  be  heard  to  stultify  himself,  80  and  notes^ 
when  lunatic  can  sue  to  ayoid  his  own  acts,  80. 
committee  of  lunatic  or  idiot  is  necessary  party,  79,  80  note. 

demurrer  for  defect,  81. 
plea, — disooyery  as  well  as  relief,  81. 
plaintiff  found  lunatic  after  suit  l>^fQ>^  ^l- 
oonmiittee  or  guardian  changed,  effect  of,  82. 
of  obtaining  sanction  of  suit  by  chancell<x>,  82. 
of  setting  aside  contracts  by  lunatics,  82. 

Sersons  of  weak  minds  may  sue  by  nrochHn  ami,  88  and  notes, 
efend  by  their  committees  or  guardians,  149  and  notes, 
of  making  lunatic  a  party,  149. 
guardian  ad  litem,  when  appointed,  149  note,  190. 
answer  of  idiot  or  lunatic,  and  how  sworn,  by  committee  or  goardiaai  149 

and  note, 
process  for  want  of  appearance  or  answer  of,  484,  487. 
m  what  manner  guanlian  appointed  to  answer,  766. 

ILLEGITIMACY, 

proof  concerning,  848. 

ILLITERATE  PERSON, 
answer  otf^  how  taken,  764. 
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IMBECILE  PERSONS, 

may  sae  by  next  friend  without  interrention  of  attoraey-genenl,  11* 
may  defend  by  guardian,  484, 485  note, 
answer  of,  750. 

commianon  to  take, 

may  be  read  against  them,  887. 

IMMATERIAL  PARTY, 

in  what  case  defendant  havine  no  interest  may  demur,  300. 

or  protect  himself  from  discovery  by  answer,  300,  SOL 

IMMATERIALITY  OF  DISCOVERY, 
when  a  ground  for  demurrer,  598. 

of  objection  by  answer,  728,  729. 

IMMORALITY, 

particular  acts  of  all^ation  of,  in  what  cases  scandalous,  358, 854. 

in  what  cases  proveable  under  general  disige, 
854. 
effect  of  a  general  charge  of,  851. 

IMPERTINENCE, 
definition  of,  855. 
no  ground  for  demurrer,  857. 
present  practice  as  to  impertinence,  857. 
power  of  the  court  under  orders  to  declare  any  pleadiog,  petitioo,  atj^ 

yit,  impertinent,  860,  861. 
answer,  when  impertinent,  741. 

IMPRISONED  PERSONS, 

not  affected  by  Statute  of  Limitations,  672. 

IMPRISONMENT  FOR  DEBT, 

statute  for  the  abolition  of,  on  meme  process,  1  &  2  Vict  c.  110 . .  1028,  lOiSi 
1046. 

enforcing  the  execution  of  decrees  bf,  105i 

INCIDENTS, 

of  the  certainty  required  in  alleging,  878. 

INCOMPETENCE  OF  WITNESS,  882. 

effect  of  statute  6  &  7  Vict  c  85,  14  &  15  Vict  c  99,  concenuDg,  8W. 

INCONSISTENT  DEFENCES, 
what  are,  727. 
effect  of,  727. 

INCONSISTENT  INTERESTS, 

persons  haying,  cannot  be  joined  as  co-plaintifis,  288. 
effect  of  joining  inconsistent  interests,  226. 

INCUMBRANCER, 

all  incumbrances  under  a  trust  deed  for  creditors,  necessary  parties,  971 
rules  as  to,  in  suits  to  foreclose,  274,  275.  ^ 

extends  to  all  cases  where  sale  or  chai^  subsequent  to  pwin 
claim,  275,  276. 
becoming  such  after  bill  filed,  when  bound  by  the  decree,  278. 
rule  as  to  costs  of,  1466.  . 

where  superior  incumbrancer  consents  to  sale  in  a  sot  v 
administration  of  assets,  1499. 

INCUMBRANCES, 

when  paid  off  out  of  purchasenmoney  on  sale  under  decree,  1276. 
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INDORSEE  OF  A  BILL  OF  EXCHANGE, 

when  Decenary  par^  to  a  suit  to  recover  amount  d  loet  bill,  199. 

INDORSEMENT, 

of  memorandum  npon  decree,  1058. 

INFANCY, 

disquaiification  arising  from,  65« 

at  what  time  it  terminates,  66. 

the  day  before  the  21tt  anniTersary  of  his  birth,  66. 
plea  of,  6M. 

INFANT, 

may  dispute  bankraptey  without  notice,  64. 

sues  in  chancery  by  his  next  friend,  66,  67. 

en  ventre  aa  mere  may  sue  to  restrain  waste,  66,  67. 

cannot  sne  for  specific  performance,  67. 

must  sue  by  next  iriena,  67. 

bill  for,  filed  without  next  friend,  dismisBed  with  costs,  to  be  paid  by  solicitor, 

67,  68. 
who  may  be  prochein  amiy  68,  74  et  $eq.    See  Prochein  Ami  (of  infiuit). 

guardian,  68. 
by  whom  prochein  ami  appointed,  68  note. 
prochein  ami  in  England  treated  as  officer  of  court,  68  note. 
oiU  dismbsed  with  costs  against  next  friend  where  the  suit  appears  to  be  in- 
stituted to  promote  his  own  views,  70  and  note, 
assenting  or  aiasenting  to  act  of  next  friend,  when  of  age,  70  note, 
proceedings  when  more  than  one  suit  instituted  on  behiSf  of,  69. 
of  striking  out  name  of  infant  plaintiff,  and  making  him  defendant,  71. 

in  what  cases  done,  71. 
bound  by  decree  in  a  suit  on  his  behalf,  72,  1015  and  note, 
how  far  ne  can  be  bound  by  consent,  72. 
of  giving  infant  plaintiff  day  to  show  cause,  72. 
in  what  manner  infant  plaintiff  shows  cause,  72. 
not  bound  by  nustakes  in  the  conduct  of  the  cause  or  the  form  of  the 

biU,  72. 
may  hare  relief  entitled  to,  though  not  prayed  for,  73, 
in  matters  of  practice  bound,  as  well  as  adults,  73. 
may  concur  in  special  case,  73. 

of  giving  infant  defendant  a  day  to  show  cause,  155  and  note,  1015  note. 

in  suits  for  foreclosure,  157  and  note, 
sale,  instead  of  foreclosure,  decreed  against  infant 
mortgagor,  158,  159  and  note, 
effect  of  giving  day  to  show  cause,  159. 
purchaser  must  accept  order  of  court  as  security  for  conveyance,  159. 
court  cannot  sell  infant's  estate  merely  for  his  benefit,  160. 
of  oarol  demurrer,  154. 

defence  of  a  suit  by,  150,  151.    See  Guardian  ad  litem. 
of  answers  by,  161.    See  Answbbs,  762  to  767. 

put  in  on  oath  of  guardian,  cannot  be  read  against  him,  161. 

is  not  evidence  in  his  favor,  161  note, 
exceptions  will  not  lie  to,  161. 
answer  as  affecting  the  dissolution  of  an  injunction,  161. 
form  of  answer,  161. 

may  state  his  defence,  162. 
dissatisfied  with  answer  may  file  another,  162, 168  note. 

but  as  earlv  as  possible  afler  twenty-one,  162. 
rights  of  plaintiff  when  infant  amenos  his  answer,  162  note. 

of  aomisBons  therein  on  behalf  of,  163. 
of  evidence  against,  163. 
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INFANT,  candnwd.  ' 

tteeenary  fkd9  rnoHb  be  proved  agamit  hiiii,  16S,  164  nd  mH. 
of  replication  to  infant's  answer,  164. 
decree  against  cannot  be  by  consaat,  defiwiki  or  fm  tonfam^  164  m 

note. 
wbpoena  to  show  cause  asainst  decree,  165. 

service  of  it  personu,  166. 
form  of  decrees  agsmst,  166. 
making  decree  aboolnte,  166. 
showing  cause  against  decree,  166. 
in  cases  of  foreclosure,  166. 

of  fraud,  166. 
what  cause  may  be  shown,  166, 167, 16& 
fraud  and  coUnsion,  167  and  no(& 
error,  how  shown,  167. 
when  must  wait  till  of  age,  168. 

when  not  neceflsary,  167, 16Sb 
of  putting  in  new  defence,  167. 
where  cross  bill,  167, 
consequence  of  a  new  defence,  169. 
infiuit  may  be  examined  pro  intarexse  two  by  guardian,  1076. 
process  against  infant  defendant,  lor  want  of  appearance,  467. 

for  want  of  answer,  482. 
sendee  of  process  on  in&nt  defendant,  485  and  note, 
appearance  for,  ought  not  to  be  without  authority,  555. 

cannot  be  read  against  in&nt,  161,  887. 
foim  of  oommiasion  to  appoint  a  gnawHsm,  and  take  the  answer  of  aa 

764,  765. 

how  fiir  Statute  of  T limitations  applies  to  mfiMits,  672. 
practice  with  regard  to  conyeyasces  by,  in  cases  oi  parlitiai,  IIM- 
summary  petition  for  Uie  appointment  of  guardian  o^  1892. 
whether  infant  must  have  property  to  sire  the  court  jorisdietisa,  1399. 
power  of  guardian  over  the  estate  of  the  infant,  1399. 
power  of  Uie  court  to  make  leases  for  infants,  1400. 
maintenance  ordered  for  an  »fiuit  iip<m  petitioQ  without  soik,  1401 
only  where  property  sm^  1403,  1404. 
during  the  lifetune  ofihe  father,  1404. 
where  the  lather  is  not  of  sufficient  abili^to  educate,  &B.,aeoof^tt  a- 

fant's  estate,  1404  and  note, 
iriiare  there  is  a  contract  in  con8ideratioi&  of  which  children  to  bt  ^ 

ported  out  of  certain  pioperty,  1404. 
how  they  concur  in  special  ease,  549. 
power  of  conrt  to  order  dividends  to  be  paid  to  gnatrdian,  1405, 14Dt 

INFANT  (en  Ventre  ta  Mhre), 

may  sustain  suits  to  restram  waste,  67. 

INFANT  (Feme  Cavert)^ 

her  interest  cannot  be  bound  by  consent  of  parent  or  goardin,  llC 
cannot  answer  untQ  a  guardiatt  has  been  assigned  to  her,  767. 

INFERENCES  OF  LAW, 
not  to  be  pleaded,  567. 

INFOBMATION, 

oa  behalf  of  the  crown,  2l 

or  of  thoae  whose  rights  are  nnder  ita  pwtociiaai  t, 

relating  to  lands  and  revenues  of  the  orown,  6,  7. 

uanaliy  in  the  exchequer,  sometimes  in  chancery,  7. 

in  courts  at  Westminster  by  attaniey  or  aoficitor  genoil,  S. 
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INDEX. 

INFORMATION,  conHnued. 

wh«re  cjrown  not  immediately  conceraed,  9. 

on  behalf  of  crown's  grantee  otchote  in  action^  9. 
of  Queen  as  head  of  the  church,  9. 

as  parens  patrim  of  charities,  9. 
of  idiots  and  lunatics,  10. 
dismisial  of,  for  want  of  prosecution,  18. 

INFORMATION  AND  BELIEF, 

in  an  answer  tantamount  to  an  admission,  837. 
s«citf,  information  only,  837. 
MCM,  also  concerning  the  execution  of  a  will,  837. 

INFORMATION  AND  BILL, 
in  what  cases  usual,  1 2. 
bill  cUsmissed  and  information  retained,  12. 

INJUNCTION, 

definition  or  description  of,  1714. 

of  the  nature  of,  1714. 

against  the  Bank  of  England,  under  40  Geo.  IIL  c.  36  .  •  138, 1790. 

efiect  of  the  statute,  1790.    See  Distrinoab,  and 
Rkbtraikikg  Obdsb. 
prayer  for,  393. 
different  sorts  of  injunctions,  1 714. 

provisional,  perpetual,  common,  special,  1715. 
common  mjunctions  under  modem  practice  the  same  as  special  injunctions , 

1716. 
special  injunctions,  1716. 
practice  as  to  in  U.  States  courts,  1716  note, 
generally  not  granted  except  on  bill  filed,  1716, 1717. 

exception  in  certain  cases  in  Vermont  and  other  states,  1717  note, 
1773,  1774  in  notes, 
not  granted  against  any  one  not  party  to  suit,  1717  and  note. 

exceptions,  1717. 
Inll  praying  for  must  be  sworn  to,  898  note,  1717  note, 
when  granted,  though  not  prayed  for,  1717. 

after  decree,  in  foreclosure  suit,  1717. 
after  decree,  for  the  administration  of  assets,  1 717. 
to  restrain  creditor,  not  party  to  suit,  from  proceeding  at  law,  after  decree, 
against  testator's  or  intestate's  estate,  1717. 
granted  on  application  of  executor,  heir,  another  creditor,  common 

legatee,  or  residuary  legatee,  1718. 
what  acts  of  executor  wiu  deprive  kim  of  protection  of  court  in  this 
respect,  1718. 
a  simple  order  for  preliminary  inquiries  not  a  sufficient  decree  to  entitle 

executor  to  injunction  against  a  creditor,  1719. 
Qpon  what  terms  granted  to  restrain  creditor  firom  proceeding  at  law,  after 
decree,  1719. 
affidavit  of  executor,  1719. 

in  what  cases  not  necessary,  1719. 
costs  of  creditor  restrained  by  injunction.  1719. 
in  cases  of  election,  818,  819,  1720. 
for  action  upon  irregular  process,  1720. 

in  other  cases,  bill  must  be  filed,  and  injunction  prayed  for  in  it,  1720. 
in  what  cases  not  granted,  1720, 1721  and  note. 

to  restrain  proceedings  in  criminal  matters,  1 721. 

where  plaintiffs  seek  redress  by  criminal  prooeedingSy  1721. 
as  a  \m  to  quiet  possession,  1721. 
to  restrain  proceedings  at  law  under  an  award,  1 729. 
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INJUNCTION,  continued. 

to  relieve  against  jadgment,  for  grounds  avaOible  at  law,  17t2,  ITfS 
note, 
after  verdict,  1728. 
not  granted  because  of  mistake  in  conduct  of  cause,  1723, 1724. 
not  granted  to  relieve  against  judgment  for  error  in  fiurt,  1734. 

doubtful  whether  for  error  at  law,  17)4. 
in  wbat  cases  they  will  be  issued,  1218. 

to  secure  the  enjoyment  of  a  statute  privilege,  when,  1724, 1725  note* 

whenever  pladntiff  is  entitled  to  equitable  relief,  1725. 

can  issue  only  to  stay  waste  or  prevent  irreparable  miscbie^  wImbm^ 

ancillary  to  some  primary  equity,  1 725  note, 
in  other  cases  can  issue  omy  as  ancillary  to  some  primary  eqnitf,  U)} 

note, 
in  New  York  can  issue  only  when  complaint  shows  party  entitled  to  it- 

lief  prayed  for,  1 725  note, 
to  restrain  proceedings  in  other  courts,  1 725. 

in  courts  of  common  law,  1725. 
principal  grounds  for  ini unctions  to  stay  proceeding  at  law,  17S6. 
not  granted,  before  jud^ent,  merely  because  {Jamtiff  has  do  am  ■ 
action,  1 726  note, 
nor  to  enable  a  party  to  try  in  equity  a  case  property  triabb  tf 
law,  1726  in  note, 
principles  upon  which  courts  of  equity  proceed  to  restrain  proceefia^ 

at  law,  1726  note, 
^ffrounds  of  the  jurisdiction,  1726, 1727  in  note.  ^ 

decree  for  injunctbn  to  restrain  proceedings  at  law  intended  to  opentt 

against  party  and  not  against  tribunal,  1727  note, 
rule  in  U.  States  Courts  as  to  injuncdons  to  stay  ejectment,  17)7  aflit 
interference  not  confined  to  any  particular  period  of  the  canae,  1717. 
a  judgment  may  be  enjoined  in  part,  and  allowed  to  proceed  fiirraiiht 

1727  note, 
after  judgment,  injunction  will  not  be  granted  except  where  there  ■* 

been  Mud,  unconscientious  advantage,  &C.,  1 72S. 
granted  to  prevent  a  party  making  use  of  an  execution  in  oettaia  a* 

1728  note, 
where  questions  partly  legal  and  partly  equitable,  1727. 
in  ecclesiastical  courts,  1 728,  1 729. 

ground  for  restruning  a  bishop  firom  passing  sentence  againA  a  pne^ 
1728  note, 
in  court  of  admiralty,  1729. 
in  court  of  bankruptcy,  1 730. 
in  foreign  courts,  1727  note,  1730, 1731  and  note, 
how  far  courts  of  one  state  in  the  U.  States  cao  restrain  proceed' 

courts  of  another  state,  1727  note,  1780, 1731  in  note. 
state  courts  cannot  enjoin  proceedings  in  U.  States  Courts,  nor  tk  li** 

in  the  former  courts,  1 730  note, 
on  what  grounds  this  exceptionproceeds,  1730,  1731  note, 
to  restrain  waste,  1732.    aee  Waste. 
to  restrain  nuisances,  1 739  et  seq.     See  Nuisahcbs. 
general  principles  upon  which  the  court  interferes  to  protect  legal  Jf^ 
1 743  and  note& 
present  English  practice,  1745. 
common  law  powers,  1746. 

court  of  equity  enabled  to  determine  le^  rights,  1 746. 
caution  in  Massachusetts  as  to  granting  mjunctions  on  ex  porle  ^fr*  I 
tions,  1 745  note.  J 

to  protect  patents  and  copyrights,  1 747.    See  Patbhtb. 
in  cases  of  trade-marks,  1758  and  note.    See  Teadk-Mabib. 
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INJUNCTION,  cantintted. 

to  restrain  the  diackmire  of  secrets,  1755. 

to  restrain  the  alienation  of  stocks  and  other  perwnal  property,  1 755  and  note, 
the  negotiation  of  bills  and  other  instruments,  1 755, 1 756. 
the  transfer  of  stocks,  receipt  of  dividends,  or  the  sale  of  specific 
chattels,  1755  note,  1756. 
where  suit  is  pending  in  ecclesiastical  court  as  to  administration,  1756,  1757. 

distinction  where  probate  or  administration  already  granted,  1757. 
to  restrain  towns  fixim  raising  money  by  taxation  for  unproper  purposes, 

1766  note, 
to  restrain  incorporated  companies  and  their  directors  from  doing  acts  extra 
I  tw-es,  1766  note. 

to  restrain  the  negotiation  of  bills  or  other  instruments,  1 755. 
f  repeated  litigation  of  the  same  point,  1766.    See  Litigation. 

the  alienation  of  real  property,  1757. 
I  as  the  sale  of  trust  property,  1758. 

or  the  property  of  wives  oy  husbands,  1758. 
the  presentation  to  a  benefice,  1 758. 

to  restrain  the  indorsement  of  the  registry,  or  the  sailing  of  a  ship, 
1758,  1759  note. 
•  the  removal  of  timber,  1 759. 

setting  up  legal  title,  1 765. 
not  granted  to  restrain  setting  up  legal  title  against  purchaser  without  no- 
tice, 1 765. 
can  only  be  granted,  in  case  of  setting  up  legal  title,  at  the  hearinff,  1 765. 
to  restrain  the  collection  of  purchase-money  where  title  to  estate  faib,  or  is 
in  oontroversv,  1 759  note. 

the  oreach  of  covenants,  1 759. 
by  erecting  buildings,  1 760. 
by  exercise  of  trade,  1 760  and  note, 
on  proceeding  to  make  a  man  a  bankrupt,  1760, 1761. 
by  destroying  banks,  1761. 
^y  <^SP>^g  grftvel,  sand,  &c.,  1761. 
by  converting  houses  to  a  diflferent  use,  1761. 
b^  wrongful  cultivation,  1761, 1762. 
distinction  between  express  and  implied  covenants,  1762. 
to  restrain  use  of  land  granted  with  restrictions  as  to  its  use, 

1760  note, 
covenant  to  leave  premises  in  repair  does  not  preclude  injunc- 
tion against  pulUng  down,  1762. 
license  to  carry  on  one  trade  does  not  extend  to  all  trades, 
1762,  1763. 
to  restndn  obstructions  to  ancient  lights,  1 742. 

diversions  of  water'KH)urses,  1742,  1748. 
obstructing  mill-privilege,  1 743  note, 
injury  to  Banks  of  rivers,  1 743. 
cutting  away  pftrty  wall,  1 743  note, 
to  relieve  from  penalties  or  forfeiture,  1 763.    See  Pcnaltt. 

in  cases  of  interpleader,  1 765. 
to  direct  the  performance  of  an  act,  1764,  1765  in  note,  1767. 
evidence  on  which  injunction  obtained,  1 768. 

answer,  affidavits  to  contradict,  1 768, 1 769  in  notes. 

reason  for  allowing  affidavits  to  be  r^ul  in  contradiction  of  answer,  1 768 

note, 
affidavits  filed  subnequently  to  answer,  1768  note, 
practice  as  to  reading  affidavits  in  N.  Jersey,  1 768, 1 769  in  note, 
where  pUuntifi*  waives  answer  on  oath  and  relies  on  affidavits  of  third 
persons  annexed  to  the  bill,  defendant  may  read  affidavits  of  third 
persons,  on  motion  to  dissolve  injunction,  1 769  note. 
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INJUNCTION,  cofUinued. 

but  not  when  diasolntion  is  mored  merety  on  gromiil  tkti  lUe 
equity  of  bill  is  denied  by  answer,  1769  note, 
affidavits  for  special  injunction  before  answer,  by  whom  swoni,  nciaad 
note, 
must  be  sworn  after  bill  filed,  1770. 
office  copy  of  affidavit  should  be  in  court  when  injunction  mofsd  far,  \*'*^ 
affidavits  as  to  title  should  be  positive,  1 770. 
title  in  must  be  set  out  particularly,  1770. 
plaintiff's  rights  must  not  appear  doubtful,  1770  and  Mte. 
affidavits  in  patent  cases,  1 770,  1771. 

what  must  be  proved  by  affidavit  in  cases  of  copyright,  1 771  and  note, 
facts  of  injury  to  be  proved,  1771  note, 
in  case  of  mere  threatened  wrong,  affidavit  must  show  danger  \mahai> 

1771  and  note.  ^ 

whole  course  for  and  against  injunction  now  detennined  b  EnpiM 
upon  affidavit,  or  what  is  equivalent  thereto,  Uie  answer  of  defowi 
1768,1769. 
notice  to  defendant  after  appearance,  when  diroensed  with,  1771. 
before  appearance,  granted  on  certificate  of  bill  filed,  in  what  cases,  IM- 
^  present  English  practice  in  regard  to  notice,  1772. 

mterim  order,  terms  on  which  granted,  1772.  

interim  order,  without  notice  beifore  appearance,  in  cases  of  great  npa- 

cy,  1772  and  note, 
in  wiiat  cases  injunctions  granted  before  answer  without  aotiee,  17^ 

note, 
not  n*anted  in  U.  States  Courts  without  notice,  1772  note, 
in  wnat  cases  court  will  direct  notice  of  motion,  1773. 
service  €^8ubf)<jena  with  injunction,  1773  and  note,  1774. 
duration  of  injunction,  1 7  74 . 

form  of  order  respecting  duration  in  English  practice,  1774. 
service  of,  1775. 
in  what  cases  service  of  order  or  of  minutes  instead  of  writ  wiO  be  wAm 

1775. 
form  and  substance  of  the  imt  of  injunction,  1775  notei. 
from  what  time  it  operates,  1775  note, 
bond  in  certain  cases  on  allowing  injunction,  1775, 1776. 
dissolution  of,  1786.     See  Dissolution. 
continuing  or  granting  at  the  hearing,  1776. 

m  the  sound  discretion  of  court,  1776  note, 
continued  provisionally  or  permanently,  1776. 
when  provisionally,  1776. 
permanently  or  inade  perpetual,  1776. 
perpetual,  cases  where  made,  1776, 1777  in  note. 

when  party  in  poissession  of  legal  right,  1776  and  noto. 

as  when  he  has  promissory  notes,  1777. 
more  usual  to  order  instruments  delivered  up,  1777. 
practice  of  extending  so  as  to  render  perpetual,  in  what  cases,  1777. 

to  restrain  waste,  or  the  infringement  of  patent,  or  a  pivf* 

&c.,  1777,  1778. 
but  case  must  not  be  doubtful,  1778  and  note, 
perpetual  injunction  may  be  granted  at  hearing  without  prefioai  injaB^*' 
1778. 
when  granted  at  the  hearing,  1778. 

as  to  cases  where  injunctions  can  o^lj  be  granted  at  heariag.  1<*^ 
continuation  of  injunction  must  be  noticed  by  decree,  K'^- 
if  not  continued  in  terms  at  hearing,  superseded  by  decree,  K*^  "^ 
in  what  eases  perpetual  injunction  granted  at  hearing,  1779. 
in  bills  or  peace,  1779. 
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never  made  perpetual  bat  upon  a  hearing  of  the  cause,  1780. 

effect  of  abatement  on  iqjanctions,  1 780. 
consequences  of  a  breach  of  an  injunction,  1780. 

what  acts  amount  to  a  breach  of  mjunction  to  staj  proceedinss  at  law,  1780, 
1781. 

construction  of  the  common  injunction,  1 780. 

meaning  of  the  words  ^fbr  de&ult  of  plea,"  1781. 

**to  enter  up  judgment,"  1781. 
does  not  prevent  a  aeire  faeku  to  inquire  after  assets,  1781. 
not  a  breach  of  to  show  cause  against  a  rule  for  a  new  trial,  1781. 
suiuff  out  an  attachment  for  non-payment  of  costs,  1781. 
to  whom  the  writ  is  directed,  1 782. 
what  will  amount  to  a  breach  of  a  special  injunction,  1 782. 

as  to  a  right  of  way,  1 782  note, 
irregular  injunctions  must  be  obeyed,  1 782  and  note, 
no  breach  of  injunction  without  notice  of  it,  1782, 178S. 

but  actual  service  not  necesnr}',  1 788. 
what  rmrded  as  sufficient  notice  of,  to  justify  committal,  1783. 

sufficient  if  party  was  in  court  when  order  made,  1788. 

so  if  party  has  been  informed,  1783. 
reasons  for  this,  1 788. 
plaintiff  must  not  be  guilty  of  laches,  1 783  and  note, 
order  for  committal,  how  obtained,  1 784. 

upon  motion  with  notice,  1784. 
or  ex  imrte,  7184. 

by  order  nisi,  1 784. 

service  of  notice  of  motion  must  be  perMmal,  1 784. 
affidavit  of  service  of  notice,  1784. 
party  having  notice  of  an  injunction  may  be  committed  for  breach  without 
production  of  writ,  1784. 

dav  to  show  cause,  when  giren,  1 785. 
party  alleging  breach  must  mfdce  it  out  clearly,  1 785  note. 

witnesses  may  be  examined  to  prove  it,  1 78ft  note. 

costs  on  discharge  because  contempt  not  proved,  1 78ft  note. 

indemnity  to  the  plaintiff  when  there  has  been  a  breach,  1 78ft  note. 

where  party  violating  injunction  acts  by  advice  of  counsel,  1786  note. 

effect  of  acquiescence  in  breach  by  plaintiff,  1786. 
effect  of  committal,  1 78ft. 

in  what  cases  ordered,  1 78ft. 
sequestration  for  breach  in  case  of  corporations,  1786. 
how  dischaig«9d  for  irregularity,  1 786. 

mSANITY, 

ofiiM  probandi,  where  instrument  is  impeached  on  the  ground  at,  848,  849. 

INSOLVENCY, 

effect  of,  upon  Statute  of  UmiUtions,  668,  664. 

of  husbano,  effect  of  upon  wife's  right  to  a  settlement,  99. 

upon  wife's  right  by  survivorship,  118. 
INSOLVENT, 

plea  that  plaintiff  is,  6ft4. 
that  defendant  is,  65ft. 

situation  oG  with  re|:ard  to  after«cquired  property,  ft  9. 

suits  by  assignees  of,  without  the  concurrence  of  creditors,  62,  68. 

effect  of  death  of  assignee  of  pending  suit,  62. 

ought  not  to  be  a  defendant,  124. 

INSPECTION  (of^)ocuments), 

prayer  in  a  oill  that  defendant  may  inspect  document,  368,  369,  1391.     Se€ 
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INSTRUMENT.    SeeVzm. 

INSUFFICIENCY  (of  Answer)* 

how  answer  must  be  framed  to  avoid  exceptions  for,  7S8,  739. 
exceptions  for,  771.    See  ExcKPTiOMa. 

INTERESSE  SUO, 

order  for  examination  for,  1078. 

how  obtained,  1078. 

whether  by  plaintiff,  1074. 

proceedings  where  sequestered  property  is  claimed  by  a  third  penoa,  107i 

INTEREST, 

want  of,  in  plaintiff,  demurrer  for,*  802,  808,  581. 
what  sufficient  interest  in  a  document  to  entitle  plaintiff  to  hi  prodnctta, 
1881.  ^ 

INTEREST  (of  Money), 

on  a  balance  not  decreed  under  general  relief,  886. 

secus  on  further  directions,  886. 
of  charging  executors  and  trustees  with,  1488  note. 
wiUi  compound  interest,  1458  note. 

in  cases  of  gross  delinquency,  1251  note, 
arrears  of,  not  recoverable  for  more  than  six  years,  677. 
on  purchase-money,  where  purchaser  takes  possession  withovt  order  of  eooi, 
1275. 
on  legacies,  at  what  rate,  1252  note,  1362,  1868. 
on  debts  by  specialty,  1252,  1362,  1368. 

in  what  cases  Master  may  go  beyond  the  penalty  of  bond,  1212  nd  vf^ 
computation  of  interest  on  judgment  debts,  1254  note,  1868. 

on  simple  contract  debts,  1257  note, 
on  arrears  of  annuities,  1255. 
on  promissory  notes,  1257. 
on  stated  account,  1257  note, 
rate  at  which  computed,  1258,  1259. 
up  to  what  period  computed,  1258,  1259. 
subsequent  interest,  1 259. 

with  rests,  when,  1250  note,  1251  note,  1256  note,  1259. 
compound  interest,  when  recoverable,  1259  and  note,  1458  and  note, 
of  the  mode  of  computing  interest  when  partial  payments  kan  been  Bide. 
1260  note. 

INTERIM  ORDER,  1772. 

INTERLOCUTORY  APPLICATION, 

general  nature  of,  1698. 

upon  what  occasion  made,  1698. 

distinction  between  motions  and  petitions,  1698. 

by  motion,  1696. 

nature  of  motion,  1696, 
different  sorts  of  motions,  1696, 1697. 
motions  of  course,  1696.    See  Motions  of  Coursk. 

meaning  of  **  motion  "  or  *'  order  of  course,"  1696,  and  note. 
at  what  time  motions  of  course  made,  1697. 

in  U.  States  Courts,  1697  note, 
certain  motions  not  mentioned  in  court,  1697. 
necessity  for  service  of  an  order  of  course,  1698, 
special  motions,  1698.    See  Motions  Sp£Ciai^ 
different  sorts  of,  1699. 

ex  parte  J  1699.  • 

may  be  made  at  any  time,  1699. 
what  time  in  U.  States  Courts,  1699  note. 
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INTERLOCUTORY  APPLICATION,  coniinuetL 
what  motions  require  notice,  1699. 
manner  of  makin^^  motion,  1705. 
^  coarse  of  proceedmga,  1 706. 

by  petition,  1 708. 
what  interlocutory  applications  most  be  heard  by  the  Lord  Chaaoellor,  or  one 

of  the  Vice-ChancellorB,  and  not  by  the  Master  of  the  Rolls,  1708,  1709. 
what  must  be  heard  by  the  Master  of  the  Rolls,  1710. 
petitions  of  course,  practice  upen,  1710.    See  Pktitionb  of  Course. 
.  petitions,  general  nature  of,  1 708.    See  Petitions. 

orders  upon  interlocutory  applications,  1712. 

how  drawn  up,  passed  and  entered,  1713. 
form  of,  1712. 
I  how  served,  1712. 

how  varied,  altered  or  discharged,  1719. 
rale  with  costs  of,  1459,  1468. 
perpetual  injunction  not  granted  upon  interlocutory  applicatioas,  1 780. 

INTERMEDIATE  ESTATES, 

persons  entitled  to,  coming  into  eue  after  bill  filed,  most  be  made  parties,  221,' 
222. 

INTERPLEADER  (BILL  OP), 

by  Bank  of  England,  when  necessary,  138, 189. 
f  nature  and  objects  of  interpleader,  1659. 

>eases  in  which  it  is  proper  remedy,  1659  and  note, 
where  real  estate  matter  in  controversy,  1660  note, 
ground  of  jurisdiction,  1660. 
I  claim  sufficient,  though  no  suit,  1660. 

;  refusal  of  assent  by  one  party  that  money,  &c.,  should  be  paid  to  another, 

I  1660  note. 

liability  to  be  called  upon  bv  different  persons,  1660. 
claim  of  one  a(*tionable  at  Law,  other  in  Equity,  1660. 
plaintiff  can  claim  no  interest,  1660,  1668  note, 
if  he  does  he  cannot  sustain  bill,  1661. 

nor  if  he  is  under  liability  to  either  of  defendants  in  respect  of  the 
property,  1661. 
resortea  to  for  advice  and  protection  of  court,  1661,  1665  note. 
I  plaintiff  cannot  sustain  where  he  must  admit  himself  wrong-doer  as  to  either 

,  of  defendants,  1661,  1662. 

nor  where  double  claim  has  been  caused  by  plaintiffs  own  act,  1661, 1662. 
nor  where  sued  for  price  of  goods  purchased  and  value  in  trover,  1662, 
1667  note, 
claims  of  different  natures  and  under  adverse  titles,  1662. 
the  several  defendants  must  claim  interest  in  whole  fund,  1662  note, 
not  necessary  when  plaintiff  may  be  discharged  by  payment  or  delivery  to 

one  of  the  claimants,  1668. 
not  necessary  where  holder  of  fund  already  party  to  a  suit  by  one  claimant 

against  another  to  settle  right  to  it,  1662. 
when  bill  should  be  filed,  1662,  1663. 
cases  for  this  process, 
auctioneer,  1663. 
person  taxed  in  two  different  towns,  1668. 

limitations  on  this,  1663  note, 
underwriters,  1663. 
warebouseoian,  1664. 

banks  on  claims  to  deposits  or  shares,  1664. 
*      a  receiver  of  funds,  1664. 
master  of  a  vessel,  1664. 
agent,  who  has  received  bills  of  exchange,  1664. 
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INTERPLEADEB,  continued. 
or  other  funds,  1664. 
attorney,  1664,  1665. 
defendant  in  a  judgment,  1665. 
cases  where  bill  not  sustainable. 

where  pliuntiff  is  not  in  possession,  1665. 

or  has  never  taken  it,  1665. 
exception,  1665. 
executor  before  proving  the  will,  1665. 

sheriff,  levying  on  property  claimed  by  ihird  person  adversely  to  sheriff 

and  creditor,  cannot  maintain  this  bill,  1665, 1666. 
nor  as  against  several  creditors  claiming  money  in  his  hands 
derived  from  sale  of  debtor's  property,  1666  and  note, 
where  plaintiff  does  not  by  his  bill  show  clear  title  in  himself  to  sustain 

it,  1666. 
tenant  cannot  sustain  it,  as  a  general  rule,  on  ihe  ground  that  third 
person  claims  the  rent,  1666. 

exception  where  landlord  has  given  color  of  title  to  the 

claimant,  1667. 
mortgagor  and  mortgagee,  trustee  and  cestui  que  trusty  1667. 
underwriters,  as  between  landlord  and  tenant,  each  <*Uimitig 
benefit  of  money  due  for  loss,  1667. 
two  purchasers  claiming  separate  deposits,  1668. 
frame  of  the  bill,  1668. 

plaintiff  must  state  his  own  rights  and  the  several  claims,  &c.,  1668. 
should  negative  any  interest  in  himself,  1668. 
that  he  is  mere  stake-holder,  and  that  he  cannot  pay  or  deliver 

to  one  without  danger  of  claim  from  another,  1668. 
claims  of  defendants  should  be  set  forth  specifically,  1668. 

their  cases  need  not  be  set  forth,  only  the  nature  of  the 
claim,  1668,  1669  note, 
if  it  appears  that  one  defendant  is  entitled  and  the  other  not, 

both  may  demur,  1669. 
so  if  it  appears  that  neither  is  entitled,  1669. 

must  snow  proper  persons  tn  esse  to  interplead,  1669. 
plaintiff  must  admit  right  in  each  claimant  as  against  himself, 
1669. 
injunction,  when  may  be  prayed,  1669. 
money  brought  into  court,  1670. 

bill  not  demurrable  because  money  not  offered  by  it,  1670  and  see  note, 
if  money  not  brought  in,  security  td  be  given,  1670. 
claim  for  goods,  not  sufficient  to  bring  value  in,  1670. 
where  land  is  subject  of  controversy,  offer  to  deliver  deeds,  1670. 
where  plaintiff  has  paid  over  to  one  defendant  on  claim  of  right,  to  which 

he  was  obliged  to  submit,  1670. 
where  bill  prays  an  injunction,  money  must  be  brought  into  court  before 

court  will  act  on  this  part  of  the  prayer,  1671. 
order  for  injunction  in  such  case,  1671. 
affidavits  in  support  of  motion  for  injunction,  1671. 
affidavit  of  non-collusion  necessary,  1671. 
want  of  it  ground  of  demurrer,  1671. 
when  solicitor  may  make  affidavit,  1671  note, 
affidavit  where  bill  is  filed  by  officer  of  a  company,  1672. 
counter  affidavit  not  allowed,  1672. 

but  circumstances  may  be  examined  into,  1672. 
affidavit  need  not  state  that  bill  was  filed  at  plaintiff's  own  expense,  1672. 

or  without  the  knowledge  of  either  of  tne  defendants,  1672. 
bill  may  be  an  exhibit,  or  the  affidavit  may  be  annexed  or  filed  with  the  biO^ 
1672  and  note. 
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INTERPLEADER,  amtmued. 

when  motion  for  injunction  to  be  made,  1678. 

practice  on  such  motion,  167S. 
where  some  of  the  defendants  out  of  jurisdiction,  1678. 

injunction  when  answers  of  absent  deftndants  not  in  within  raaionable 
time,  1673. 

Practice  when  all  the  answers  are  in,  167S  note, 
oth  defendants  residing  abroad,  1674. 
answers  delayed,  1674. 

when  bill  taken  as  confessed,  what  it  admits,  1674. 
one  defendant  not  served  with  process,  fund,  1674. 

effect  of  decree  for  interpleader,  as  to  those  serred  and  not  appearing,  1674. 
demurrer,  objection  appearing  on  face  of  bill,  1674. 

what  answer  may  be  put  in,  and  when  necessary  for  plaintiff  to  raplj,  1675. 
when  plaintiff  has  replied  cause  must  be  set  down  for  hearing,  1675. 
when  defendants  admit  facts  stated  in  bill,  1675. 
decree,  1675. 

amount  or  ori^n  of  fund  not  material  to  plaintiff,  1675. 
effects  of  dismissal  of  bill,  1676. 

no  abatement  by  death  of  plaintiff  after  decree  to  interplead,  1676. 
mode  of  proceeding  in  the  cause,  1676. 
attitude  of  defendants  towards  each  other,  1676  note, 
one  defendant  defaulted  afler  answer  by  both,  1677. 
discovery,  1677. 

answers  of  defendants  may  be  read,  1677. 
costs  out  of  the  fund,  1677.  « 

plaintiff's  lien  on  fund  for  his  costs,  1678. 
party  in  wrong  must  etentnally  pay  costs,  1678. 
costs  may  be  given  as  between  tne  defendants,  1678. 

direction  in  such  case,  1678,  1679. 
costs  in  case  of  a  bill  in  the  nature  of  an  interpleader,  1679. 
eoets  when  one  defendant  suffers  bill  to  be  confessed,  1679. 
when  defendants  allowed  costs  out  of  fund,  and  how  much,  1679. 
costs  generally  given  as  between  party  and  party,  1679. 
inter^eader  at  law  in  England,  1679* 
bill  in  the  nature  of  an  interpleader,  1679,  1680. 

vendee  may  file  as  itf^nst  vendor  and  third  person,  1680. 

in  these  cases  plaintiff  seeks  relief  for  himself,  but  not  so  in  inlerpleader 
suit,  1680. 

where  one  defendant  in  interpleader  suit  demands  mora  than  plaintiff 
admits  to  be  due,  1680. 

bill  in  the  nature  of  interpleader  by  execcHor  or  trustee,  mode  of  pro- 
ceeding, and  practice,  1680  lind  note. 

where  some  of  the  parties  clMmins  property  are  ont  of  the  jnriadietion,  1 76. 

where  one  served  with  proceM  does  not  appear  bill  may  be  taken  pro 
confesso  as  to  him,  177. 

INTERPRETER, 

between  solicitor  and  client,  rule  as  to  privilege  applies  to,  604. 

INTERROGATING  PART  (of  BUI), 
form  of,  878. 
must  be  confined  to  chaige  or  all^ation,  881,  382. 

INTERROGATORIES, 

bill  in  England  contains  none,  819. 

filed  separately,  where  plaindif  requires  an  answer  from  any  defendant,  878, 
879. 

form  of,  880. 
formerly  the  general  mode  of  examining  witnesses  in  equity,  908. 
practice  now  almost  entirely  abolished  in  England,  908. 

(czzix) 


INDEX. 

INTERROGATORIES,  eontmued. 
nature  of  inteirogatoriefl,  909. 
miut  be  pertinent  and  not  leading,  909. 
forms  of  interrogatories,  909  note, 
when  leading  Questions  maj  be  put,  909  note, 
oonseauence  when  leading  are  put,  909  note, 
when  leading  to  be  olnected  to,  909  note, 
what  objections  should  specify,  909  note, 
what  are  leading  interr(^;atories,  910. 
must  relate  to  some  material  point,  910. 
rules  in  reference  to  leading,  910. 

objection  of  leading  does  not  apply  to  cron-interrogatories,  911. 
cross-interrogatories  as  to  new  point,  911. 

may  be  referred  for  scandal,  but  not  for  imperdnence  alooe,  911, 91% 
how  entitled,  912. 

first  interrogatory  as  to  knowledge  of  parties,  912. 
division  and  conclusion  of,  912,  913. 
last  interrogatory,  918. 
rule  of  U.  btates  Courts  as  to,  918. 

&tal  defect  if  this  general  interrogatory  la  not  answered,  913  note, 
general  interrogatory  need  not  m  used,  but  if  used  nuut  be  in  tap** 

scribed,  918. 
drawn  and  sisned  b^  counsel,  914. 

filed  with  examiner,  914. 
selection  of  interroffatories,  914. 
additional  allowed  before  examiner,^  14. 
whether  may  be  exhibited  before  a  commiwion,  915. 
whether  order  for  additional  must  be  obtained,  915. 
new  interrogatories  may  be  exhibited  before  examiner  notwiUtstttdmct*' 

mission,  915. 

crosB-intenwatories,  915. 
examination  of  witnesses  on  interrogatorieB  bj  the  commiMinncn  »  qw**t 

916. 
of  fixine  time  and  mode  of  proceeding,  916  and  note. 

notice  of  the  place,  916  note, 
where  witness  in  prison,  916. 

or  sick,  917. 
form  of  oath,  917. 

proceedings  after  witness  has  been  sworn,  91  ?• 
mstmctions  for  examiner,  917. 

method  of  examination,  917,  918.  . 

in  the  U.  States  Courts,  and  in  Ei^gland,  these  examinations  naxaovM 

conducted  orally,  917,  918  note.    See  Appendix,  xxx. 
examiner  may  explain  interrogatory,  918. 
how  depositions  to  be  taken  down,  919  and  note. 
use  of  notes  by  witness,  919. 
rule  same  as  at  law,  919. 
to  be  taken  in  first  person,  919. 
where  witness  does  not  understand  English,  920. 
deposition  to  be  read  over  to  witness,  920. 
where  witness  may  alter  or  add  to  deposition,  920  and  note. 

not  after  signature,  unless  as  to  some  circumstances  of  time,  kt^  ^' 
siffnature  of  witness  necessary,  921. 
where  witness  refuses  to  be  cross-examined,  921  and  notes, 
where  relation  of  witness  changed  during  «»ft"TiTnmtmr,  921  note, 
where  testimony  of  witness  complete,  921  note, 
cross-examination,  921. 
notice,  922. 
when  croeB4nterrogatorie8  not  filed  before  examinatioii  tenmnaled,  99> 
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INDEX. 

INTERROGATORIES,  continued. 

when  witness  refuses  to  be  crosfr^xamined,  922,  92S. 

witness  must  be  sworn  as  well  to  cross-interrogatories  as  to  original  interrogi^ 

tones,  928. 
examination  continued  until  publication,  923. 
bow  long  under  present  position,  928. 

INTRUSION, 

information  of,  may  be  filed  in  chancery,  7. 

IRELAND, 

attachment  in  England  to  enforce  an  order  or  decree  made  in  Ireland,  28. 
plaintiff  resident  in  Ireland  must  give  security  for  costs,  29. 

IRREGULARITY, 

in  process,  how  taken  advantage  of,  494.  ^ 

injuaction  to  restrain  action  at  law  upon  irregular  contempts,  494,  495. 

effect  of  compliance  upon  motion  to  dischaTge  for  irregularity,  495. 

in  frame  of  bills,  cause  of  demurrer,  607. 

in  demurrer,  a  ground  for  taking  it  off  the  file,  617,  618. 

by  omission  of  oath  to  a  plea,  cannot  be  cured,  711. 

in  commission  to  take  answer,  how  remedied,  762. 

in  yurol,  cannot  be  waived,  755. 

in  swearinff  affidavit,  effect  of,  1686. 

in  setting  down  cause,  988. 

in  iubp<Bna  to  hear  judgment,  987,  988. 

ISSUE,  1085  and  notes.    See  Fbionbd  Issub. 
object  of  the  court  in  directing,  1085,  1086. 
in  what  cases  directed,  1087  and  notes. 

how  far  parties  have  constitutional  right  to,  1090  note,  Hoitt  v.  Burleigh,  18 
N.  Hamp,  889. 

See  Devisayit  ybl  nok. 
issue  in  pleading,  how  taken  upon  plea,  718. 

ISSUE  (Matten  in), 

mattoTs  sufficiently  put  in  issue  by  allegation  of  pretence,  376.  / 

evidence  confined  to  matters  in  issue,  850. 

effect  of  a  general  charge,  in  putting  special  matters  in  issue,  851. 

JEW, 

how  sworn  to  answer,  748. 

form  of  return  to  commission  to  take  answer  of,  758. 

JOINDER  rof  Plaintiffs), 

effect  of  joinder  of  persons  claiming  under  adverse  interests,  223, 226. 

JOINDER  (c£  several  defences), 

what  defences  may  be  joined,  791  and  note.  I 

each  must  refer  to  separate  part  of  the  bill,  791,  792.  I 

as  well  in  substance  as  in  words,  792. 
form  of  point  defences,  798  and  note, 
title  of  joint  defences,  793. 
of  setting  down  demurrer  and  plea,  793. 

exceptions  to  answer  tor  insufficiency,  where  demurrer  and  plea  or 
either  of  them  are  overruled,  794. 

JOINT-STOCK  COMPANIES, 
how  they  sue,  26. 

individual  members  may  sue  the  directors,  27. 
how  sued,  137. 

JOINTRESS, 

may  demur  to  bill  for  discovery  of  her  jointure  deed,  507. 
may  plead  her  settlement  in  rar  to  discovery  of  her  title-deed,  699. 
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JOINTURE, 

wife's  right  to,  not  afibcted  by  seqaestrakioii,  107S. 

JUDGE'S  NOTES, 

application  for,  on  motion  for  new  trial,  1114. 

JUDGE'S  PROCEEDINGS  IN  JUDGE'S  CHAMBERS,  1S28,  U75.  Ser 
Chambers. 

JUDGMENT  AT  LAW, 

effect  of,  upon  wife's  right  by  survivorship,  1L2. 

Slea  of,  683. 
ecrees  and  orders  of  Courts  of  Equity  to  have  the  same  force  as,  1041 
operation  of,  under  1  &  2  Vict.  c.  110,  1048. 

to  be  a  direct  chaise  upon  real  estate,  1050, 1051. 
method  of  charging  stock  in  public  funds  or  sfaaras,  with  jsdf 
ment  debt,  1052. 

effect  of  charge,  1052. 
judgment  debts  to  carry  interest  at  4  per  cent  from  time  of  entry,  I06i 

JUDGMENT  CREDITORS, 

bill  by  one  on  behalf  of  himself  and  others,  364. 

have  the  same  remedies  in  equity  as  party  having  direct  charge,  1<M* 

forfeit  chaige  by  arresting  party,  1053, 1054. 

JUDGMENT  FOREIGN, 
plea  of,  688. 

JUDICIAL  NOTICE, 

what  facts  will  be  judicially  noticed,  568. 

the  fact  of  a  foreign  stato  not  being  recognised,  19. 
war  between  thb  country  and  a  foreign  state,  51. 
between  foreign  countries,  51. 
AT, 
form  of,  to  an  answer,  754. 

where  answer  upon  honor,  754. 
where  sworn  by  an  illiterate  person,  754. 
in  the  case  of  a  foreigner,  or  of  a  defendant  deaf  and  dumb  or  w- 
755.    See  Affidavit. 

JURISDICTION, 
equity, 

Massachusetts,  4  note.  * 

New  York,  5  note, 
demurrer  to,  572. 

because  not  within  jurisdiction  of  equity,  57% 

within  jurisdiction  of  some  other  Court,  574. 
summary  jurisdiction  by  statute,  579,  580. 
some  other  Court  of  Equity  has  jurisdiction,  578. 
pleas  to  the  jurisdiction,  579,  651. 

that  the  subject  is  not  within  jurisdiction  of  a  Cooxt  of  £qin^)  '^ 

573,  652. 
that  Court  of  Chancery  is  not  proper  tribunal,  652. 

JURISDICTION,  PARTIES  OUT  OF, 
plaintiffs  out  of,  may  sue,  unless,  &o.,  38. 

security  of  costs  by,  when  required,  38,  29  in  noteSL 
to  entitle  to  security  for  costs,  absence  of  plaintiir  must  i^ipeir  on  hbtf  * 
be  proved,  80. 

plaintiff  must  be  abroad  with  porpots  iittm- 

ing  there,  30  and  note, 
plaintiff  must  have  actoallf  gcMie  abrosi  )l- 
removal  from  state  after  suit,  31  note, 
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JURISDICTION,  PARTIES  OUT  OF,  eaniinued. 

application  for  security  for  costs  must  be  made  at  earliest  moment  after 

knowledge  of  facts  which  entitle  to  it,  SO  note,  81  note, 
in  what  manner  security  for  costs  given,  82. 

form  of  bond,  82,  83. 
practice  where  defendants  are  out  of  the  jurisdiction,  175,  176. 
in  the  courts  of  the  U.  States,  1 75  note, 
joint  debtors,  176. 
m  cases  of  interpleader,  1 76. 

bill  should  charse  the  absence  of  the  party,  and  pray  process  against 
him,  so  that  be  may  be  amenable  to  the  process,  when  he  corned 
within  jurisdiction,  176  note,  178. 
no  decree  against  party  out  of  jurisdiction,  unless  it  can  be  done  witli- 
out  injustice,  and  the  absent  party  is  not  principally  affected,  177. 
appointment  of  receiver  in  absence  of  mortgagor,  177. 
when  the  court  can  proceed  in  their  absence,  1 76  el  seg, 
practice  where  they  subsequently  become  amenable,  178. 

after  decree,  1 79. 
defendant  abroad  durins  proceedings  may  after  decree  be  aOowed  to  como 

in  and  have  benefit  of  it  in  some  cases,  179. 
service  of  copy  of  bill  upon,  440,  441. 

substituted  service  under  seneral  jurisdiction,  488,  489  and  note, 
service  of  subpoena  on  defendant  abroad,  441  note. 

JURY, 

misconduct  of,  a  ground  for  new  trial,  1110,  1111. 

KEEPER  (LORD), 
bills  addressed  to,  1. 

KIN  (NEXT  OF), 

may  sue  on  benalf  of  themseWes  and  others,  282. 

inquiries  concerning  before  the  Judge  at  chambers  or  Master,  1197,  1856. 

advertisement  for,  1199,  1857. 

second  suit  by,  after  distribution  of  the  estate,  1202. 

costs  of,  establbhing  iheir  claim  in  chambers,  1209,  1868. 

KING.  Se4  QuBRN. 

LANCASTER, 

writ  of  attachment  into,  how  directed,  454. 

return,  bow  enforced  against  Chancellor,  468. 
form  of,  by  Chancellor  of,  464. 
demurrer,  because  subject-matter  is  within  the  jurisdiction  of  County  Pala- 
tine of,  579. 

IrAND, 

bill  will  not  lie  for  recovery  of  possession  of,  575,  576. 
suiu  for,  within  what  time  must  be  commenced,  674. 

LATIN, 

pleadings  at  law  formerly  in,  1. 

L.AW, 

inference  on  matters  of,  not  to  be  pleaded,  567. 
ecclesiastical,  judicially  noticed,  568. 
civil,  maritime,  judicially  noticed,  568. 

L.BASE  AND  RELEASE, 
how  stated  in  a  bill,  868. 

I^EGACIES,  • 

within  the  operation  of  the  Statute  of  Limitations,  678. 
inquiries  as  to,  in  the  Master^t  office,  1210. 
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LEGACIES,  continued. 

t)a7ments  of,  allowed  iitider  the  hekd  df  jM  alkMvWici*,  1231. 

specific  legacies  not  liable  to  costs,  1905. 

in  what  cases  costs  ordered  otit  of,  1506. 

costs  apportioned  between  the  legacy  alid  the'r^lMiie,  1506,  1507. 

LEGATEES, 

not  necessary  parties  in  suits  b^r  an  executor,  216. 

residuary,  wnen  necessary  parties,  218. 

rule  where  the  legacies  charged  upon  real  estates,  "218. 

filing  bill,  entitled  to  benefit  of  depositions  in  former  suit  against  executory 

866. 
pUtttitiff  claiming  as  leeatee,  entitled  to  costs,  1502.  ^ 

unless  where  claim  very  ungracious,  1502. 
coming  in  under  decree  has  his  costs,  1503. 

LENGTH  OF  TIME, 

can  be  taken  advantage  of  by  demurrer  uta'w^  aii  by  pllsa,  994,  585. 

LESSEES, 

not  in  seneral  necessary  narties  to  bill,  201,  202. 

original  lessee  in  suit  by  lessor  against  assignee,  when  necessary  parfy,  198. 

LESSOR, 

necessary  party  in  suits  to  establlA-a  g<enei*al  r^t,  ^1,  dOS. 
lessee  of  tithes  may  file  bill  without  his  lessor,  203. 

LETTER  MISSIVE, 
right  of  peers  to,  398. 
who  are  entitled  to,  393. 
fonn  of,  393. 
service  of,  434. 
practice  cf  sending  obsolete,  466. 

LETTERS, 

proof  of  agreement  by  letters  need  not  be  stamped,  ^97. 
oontainiuff  agreement,  may  be  stated  as  constituting  agreement,  S/l. 
when,  to  be  admissible  as  evidence,  they  must  have  oeen  stated  on  the  plead- 
ings, 853.  % 
production  of.    See  Production  of  Documents. 

UBEL, 

defendant  must  ihake  discover}'  tending  fo  "aibdiv  him  guSity  of,  593. 

LIBELLUS  ARTICULATUS, 

the  foundation  of  the  interrogatories  to  a  bill,  723. 

LIBERTY  TO  APPLY, 

reservation  of,  1014. 

form  of  application  under,  1014. 

LIEN, 

commissioners  of  partition,  have  none  upon  commission  for  their  ch*argtdiy 

1136. 
of  solicitor  upon  papers  in  his  possession,  1857. 

exists  against  all  parties  cUiiliihg  itnder  <lie  cltettl,  '1867. 

as  against  third  parties  does  n6t  eattend  to  costs  incurred  after  the 

transfer,  1858. 
effect  of  lien  upon  papers,  1857,  1858,  1850. 
effect  upon  lien  of  sohcitor  discharging  himself,  1859. 

taking  or  losing  a  partner,  18^0. 
distinction  between  Hen  upon  papers  and  lien  ufkm  fiAiki'in  couH, 

1857,  1860. 
upon  fund,  how  eiiforcted,  1^1. 
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LIFE  INTEREST, 

wife's  right  to  a  setUoMDl  does  not  attach  upon,  109. 

LIMITATION,  STATUTES  OF, 
a  good  grooiid  of  deimimB,  58J. 
in  what  caaet  it  may  he  pleads,  W^  and  note, 
to  hiUa  for  disconarj,  964. 

for  aocoont,  665  and  note* 


for  naymani  of  dehte,  667. 
tberedempt 
eSBbcM  or  acknowledgment  of  mortgage  titl6»  664 


for  the  redemption  of  a  mor^gaga*  664  and  notai  674  6  76. 


note,  6Zd. 

for  foreclosure,  nndei:  ad  of  804  WilL  IV%  e.  17,  &  7 
Win.  IV.  k  1  Vic4  c  96,  676  and  OQte. 
in  cases  of  hankmptcj  or  insolToncy,  667. 
how  far  it  Mplies  m  cases  of  trost^  666,  667  and  note. 
in  catoi  of  mnd,  669,  670  in  note, 
of  mistake,  670. 
what  acknowledgment  tikes  the  case  oot  of  the  statute,  670^  671  and  notes, 
^cknomtl^dgm^t.  nugali^OTy,  in  cases  of  tarty  and  in  actions  on  specialtj, 

wVaj^dipabilitiestprey^nJt  iti^o^ration,  679. 

Courts  of  Equity  specifically  mentioned  in  statute  8  &  4  WHL  IV.  c.  97,  678. 

effect  of,  upon  legacies,  678,  677. 

fonn  of  plea  of,  678,  679^ 

in  cases  of  ecclesiastical  oorporations,  679. 
positive  averments  in  plea  of,  679. 
negatiye  ayerments  in  plea  of,  6S0. 
pleas  of  other  Statutes  of  Limitations,  6S0. 


LIMITATIONS  OVER, 

that  discovery  would  show  that  limiJMipA  OfOr  h^Ml  takei|.  effeGSt,.ni(4  a  ground 
for  demurrer,  696. 

US  PENDENS, 
special  case,  56J|. 

LITIGATION  (repeated), 

injunction  to  restrain,  1 756. 

UVERT  OF  SEISIN, 

conveyance  with,  may  be  pleaded  Kithovl  av^rriiig  esteoution,  369. 

LONDON, 

demurrer,  because  subject-matter  within  jurisdKtmn  of  city  of,  579. 

LORD  MAYOR'S  COqRT, 
plea  of  judgment  19,  667  n^ 

LOSS  (of  InstrumenU), 

relieved  against  in  equity,  576.  ^ 

plea  to  bill,  on  ground  of,  652. 

LOST  INSTRUMENT, 

WU  to  o^Mn  benefit  of,.mf«ft  1^  aMON^p^fpe^  br  ^QcUtU,  895. 
een»^  when  foi^  ^Nmveqp  mfrvj«  9%Bu 
LOT, 

iW«lmb^M8«. 

I.OTS, 

9pmolii|atjion  qf,  npo^  opening  bi^^inys,  1286, 1287. 

LUCID  INTERVAL, 

cnuM  probandi  in  proving,  84^ 


INDEX. 

LUNACY, 

plea  of,  654,  655. 

LUNATIC, 

miut  be  party  to  information  or  bill  on  his  own  bebali^  10, 11. 

when  he  can  sue  to  avoid  his  own  acts,  79,  80,  81  and  noCea 

not  affected  b^  Statutes  of  Limitations,  672. 

nse  where  plamtiff  becomes  lunatic  after  soit  commenoed,  81. 

suits  on  behalf  of,  require  sanction  of  chancellor,  82. 

suits  against,  how  defended,  149. 

committee  of,  necessary  party  in  snitB  against,  241,  242. 

appointment  of  guardian  €td  litem^  766. 

how  they  concur  in  special  case,  548. 

See  Idiots,  Lunatics,  and  Persons  of  Weak  Minds. 

MAINTENANCE, 

order  for,  binding  upon  infant,  though  made  without  reference,  153. 
wife's  right  to,  out  of  income  of  her  own  property,  96  et  seq.  and  notei  «* 

Feme  Coyert. 
orders  for,  upon  petition  without  suit,  140S. 

wnether  the  practice  is  confined  to  cases  where  pnpeitjWi 
1403,  1404  and  note, 
in  what  cases  ordered  during  the  lifetime  of  the  &iher,  1404  and  note. 

MANAGERS, 

in  what  cases  appointed,  1449.    See  Receiver. 

MARITIME  LAWS, 
judicially  noticed,  568. 

MARRIAGE, 

distinction  at  law  between  personal  property  of  ^nfe  aocmed  bsftn  aad  mf 
marriage,  87. 
no  such  distinction  in  equity,  87. 
effect  of,  after  money  reported  due  to  a  woman,  93. 

MARRIAGE  ARTICLES, 

specific  performance  of,  decreed  on  bill  to  enforce -a  setUemeiit,  268. 

MARRIED  WOMEN.    See  Feme  Covert. 

MASTER'S  OFFICE, 

abolished  in  Eng:1and,  1141  note,  1828, 1829. 

still  exists  in  United  States,  1141  note. 

to  what  Master  reference  made,  1141,  1142. 

in  United  States  Courts,  1142  note, 
solicitor  of  party  should  not  be  Master,  1142  note, 
case  begun  oefore  one  Master  should  be  completed  by  hhn,  1142  aolfr 
notice  to  appear  befi>re  one  Master,  return  by  another,  1142  note, 
change  of  Master,  1142. 
**  Vacation-Master,"  1142. 
conduct  of  the  cause,  1143. 

to  whom  it  belongs,  1143  and  note. 

in  United  States  Courts,  1143  note, 
proceeding  where  plaintiff  omits  to  carry  in  decree,  1143  asd  Mtk 
or  omits  to  prosecute  decree  afterwards,  1143, 1144. 
where  suit  has  abated,  1 144  and  note. 
Master  to  certify  state  of  proceedings  in  his  office  on 
respecting  the  prosecution  of  decree,  1144. 
of  warrants,  1144. 

assignment  of  time  and  place  by  the  Master,  by  rule  of  United  Slates  0** 
1145  note. 

and  notice  to  the  parties,  1145  note. 

(czzxvi) 
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MASTER'S  OFFICE^  contmued. 

irben  llUiter  maj  prpceed  f:ir  jHMCt  cr  lMt|oani,  ;i^$  ooCj^  1147. 
duty  to  proceed  withoat  delay,  1145  note, 
lonn  of  Master'a  warrant,  IH^ 

how  obtained  and  senredL  114^ 
T^tmoM^  nfi^  tQ  ^  giT^  U4>  9^ 
warrant  on  leaving,  1146. 

to  proSoed,  U4f. 
Master^t  duty  to  regulate  proceeding!  before  him  ill  United  States  Courts, 

lli«  note, 
freih  warrants  may  be  s^^  vnt,  114^ 
time  of  Master^s  hearing,  114  7* 
proceedings  wber^  solictor  negli^c^  to  attend,  1147. 
Master  may  proceed  de  dk  in  diem  at  his  discretion,  1147. 
every  warrant  peremptory,  1147. 
proceeding  ex  partem  when  to  l^  ravif^w^  U48. 
defaiut  and  certificate  thereof,  1149. 
CQsIs  in  sQich  cfne,  IH^ 
parties  entitled  to  attend,  ll^f^ 
gHOjoral  rule,  1149. 

restrictions  in  certain  9Wf«  1149, 1150;. 
Master  to  deoide  upoa  th^  r^ts  of  parties  to  attend,  1150, 1151. 

redress  in  case  of  improper  decision  of  Master  on  this  point,  1151. 
Msster^s  power  as  to  solicitors,  1151. 
ou^ii  paities,  lule  as  to»  1151. 

aefenoant  must  be  senred  with  wan^nts  wKre  bill  taken  pro  eonfuio 
after  appearance,  1152. 
otherwise  where  so  taken  for  want  of  appearance,  1152. 
order  for  appear^ce  necessary,  1152. 
parties  entitled  to  attend  nuiy,  but  not  obliged  to,  take  copies  of  proceed- 
ings, 1152,  1153. 
production  of  documents,  1 153, 1 1 54  and  note.    iSee  FKoduction  of  Docu- 

MBMTB. 

discretionary  in  Master,  1154. 

may  order  inspection  instead  of  production,  1154. 
parts  of  books  not  relating  to  case,  1155. 
now  production  enforcedi  1154,  1155. 
course  where  party  ready  to  produce  deeds,  &c.,  1 155. 
cooise  wher9  adverse  party  not  satisfied  with  the  production,  1155  and 
9uote. 
Msster  to  allow  reasonable  tim^  to  examine  booksi  &c.|  produced 
for  fqrther  examination  as  to,  1 155  note, 
where  part^  requires  further  time  to  produce  documents,  1156. 

or  wishes  opinion  of  Master  ^  to  his  duty  to  produce,  1155, 1156. 
production  dispensed  with,  and  inspectiop  granted,  1156. 

inspection  of  baok-bgoks,  1 1 56. 
proceedings  in  case  of  deiaoU  in  not  producing,  1157. 
Master^s  certificate  of,  1157. 
contempt,  proceedings  for,  1158, 115$. 
how  contempt  cleared,  1159. 
ffwer  of  se(|iiestratoKs  to  seixe  the  documents  ordered  to  be  pnyliiced, 

1159. 
documents  when  bnwghl  in  are  to  be  depositedi  1160- 

order  for  delivery  out  to  enable  party  to  put  in  examination,  1 160. 
when  purposes  of  production  sccoroplished,  U60. 
tT<»wia»tion  or  parties,  UfO. 

ior  discretion  of  Master  widor  the  senopJ  0](d«r»  11^2. 
his  xeAisal  to  examine.  1162* 
exception  to,  1162. 


IKDEX. 

If  ASTER'S  OFFICE,  continued, 

where  the  direction  to  examine  parties  is  omitted  in  Uie  order,  1161 
and  note. 
by  interrosatories,  viva  voce,  or  in  both  modes,  1160, 1161  m  notes. 

question  of  convenience,  1161  note, 
oral  examination  universal,  both  as  to  parties  and  witnews,  ii  Nev 

Jersey,  1161  note, 
in  Massachusetts,  witnesses  and  parties  examined  same  in  eqdtjaiii 

law,  1161  note. 
in  states  where  parties  to  record  are  made  witnesses  no  order  Ib  eflU' 

ine  them  necessary,  1161,  1162  in  notes, 
rule  in  United  States  Courts,  1162  note. 

as  to  parties,  or  creditors,  or  others  coming  in  to  claim,  lUtsfllt 
interrogatories,  1162. 

by  whom  carried  in,  1162, 

how  prepared  and  settled,  1163. 

in  creditor's  suits,  1163. 

exception  to  certificate  of  Mast43r,  allowing  intemgaftomii  U^ 

form  of  the  exceptions,  1165. 
Master  may  examine  a  party  toHes  quoties,  and  recdTe  nev  ^0" 
rogatories  at  any  time,  1165. 
limitations  in  regard  to  this,  1165,  1166. 
how  examination  of  party  compelled,  1166,  1167. 
how  examination  prepared,  1168.  . 

party  bound  to  give  all  the  information  he  has  or  can  cteis  Vf 
reference  to  books  under  his  control,  1168  and  note, 
examination  of  party  in  nature  of  an  answer,  1168. 
where  paity  to  be  examined  is  of  unsound  mind,  1169.  . 

commission  for  examination  of  party;  order  for;  form  and  iettt"t 

1169,1170. 
scandalous  or  impertinent  matter  expunged  from  exanunaton,  Ui«> 

1171. 
mode  of  determining  as  to  insufficiency,  1171. 
rule  as  to  sufficiency,  1172. 

consequences  of  one  or  more  insufficient  examinations,  11T2, 11^ 
costs  where  examination  reported  insufficient,  and  where  sitfocB^f^* 
to  what  extent  party's  examination  may  be  used  against  bio,  ■**  ^ 
whom,  1173. 

Master  may  use  it,  if  party  examining  does  not,  1174. 
court  may  use  it  on  hearing  exceptions  to  Mastex^s  r^ort,  11<^ 
supplemental  examination,  1 1 74. 
examination  of  persons  coming  in  upon  clums,  1174. 
rule  of  United  States  Courts  as  to,  1162  note, 
evidence  before  the  Master,  1 1 75. 
pleadings  in  cause,  1175. 

for  what  purpose  evidence,  1175. 
affidavits,  depositions,  and  documents,  1175  note, 
examinations  before  Master,  1176. 
admissions  before  Master,  1176. 

of  such  parties  as  are  competent,  1 1 76. 
proceedings  in  cause  may  be  used,  whether  used  before  or  not,  11<^ 
depositions  m  another  cause,  1177. 

affidavits  already  used  in  cause,  1177.  ^^ 

not  admissible  in  inquiries  under  decrees  miles  Vj«*^ 
1177,  1178  and  note.  .      - 

time  when  Master  is  to  decide  whether  cause  to  be  heaid  on  aSdsnli>  H 

where  affidavits  read  without  objection,  1178. 
role  excluding  affidavits  extends  only  to  decrees,  or  decretal  ordo^  H'*' 
or  prelimiiuiry  inquiries,  1179. 
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MASTER'S  OFFICE,  continued. 
affidavits  in  n*|)l y,  1 1 79. 
witneases  previously  examined  in  a  cause,  1179, 1180. 

may  be  examined  before  Master  by  same  party  only  on  order,  1179, 1180. 
bat  may  U;  examined  for  other  side,  1180. 
reasons  for  this,  1180. 
order  for,  and  mo<le  of  proceeding  upon  such  re-examination,  1180, 1181. 
and  cases  in  which  court  will  permit  re-ezamination  to  same  fiwtii 
1181. 
witness  re-examined  riva  voce  upon  subject  of  former  examination,  1182, 
where  witness  has  merely  proved  exhibits,  1182. 
consequence  of  re-ex amminjc  witness  without  order,  1182. 
where  re- examination  on  different  points,  1182. 
cross' examination  of  former  witness,  order  for,  1182,  1188. 
examination  of  parties  an  witnesses  by  each  other  depends  on  the  same  nilea 
as  examination  of  parties  before  decree,  1183. 

exceptions,  1183. 
pTBTious  order  for  examination  of  party,  1188,  1184. 
method  of  examininrr  witnesses  before  Master,  1160, 1161  notes,  1184. 

taking  down  viea  voce  evidence  for  use  on  considering  report,  1184  aad 
note, 
interrogatories  to  witnc*88es,  1184. 
how  prepareil,  1 184,  1185. 
Master  niusit  receive  them,  1185. 

limitations  on  rule,  1185. 
examination  preceded  by  state  of  facts,  1186. 

counter  state  of  facts,  and  waiver  of,  1186. 
examinaiion  on  interix)<;atories  before  the  Master,  1187. 
mode  in  which  Master  is  to  examine  witnesses  on  interrogatories,  1189. 
examination  on  the  interrogatories  by  examiner,  1189. 

by  commission,  1190  and  note, 
by  whom  depositions  are  to  be  kept,  1190. 
publication  uf,  II 90,  1191. 

1k)w  enlarjred,  1191. 
further  examination  atler  publication,  1191. 
mva  voce,  blaster  cannot  examine,  viva  voce^  witnesses  ahready  examinedf 

1191. 
iubpana  for  witness  to  attend  Master,  1192  and  note, 
warrant  to  examine  vioa  voce^  1192. 
no  publication  necessary  of  vioa  voce  examination,  1192. 
slate  of  lacts,  1 1 93. 

form  and  character  of,  1193. 
how  veriHeti  in  Vermont,  1194  note, 
further  state  of  facts,  I PJ4. 
of  scandal  ami  impertinenee  in  proceedings  before  Master,  1195. 

whether  M'ister  can  expunge  scandalous  matter  without  order  of  court. 

1195. 
how  matter  of  expunging  brought  before  court,  1196. 
costs  of  inquiries  as  to  scandal  and  impertinence,  1197. 
inquiries  as  to  heirs  at  law,  next  of  kin,  creditors,  &c.,  1197. 

gsneral  objects  of  references,  1197. 
r  what  puiix>jes  references  directed,  1197. 
inquiries,  1198. 

advertisements  for  next  of  kin,  &c.,  to  come  in,  1198. 
how  obtainid,  &c*.,  1199. 
,  limitatitin  of  time.  1199. 
parties  mlmitusl  afcer  time  elapsed,  1199. 
where  fund  lias  lieen  apportioned,  1200. 
when  souiu  legatees  have  been  paid,  1200* 
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MASTER'S  OFFICE,  continued. 

Master  should  only  notice  claims  of  parties  wbo  bare  pwTcd,  IJOd 
parties  not  coming  in  90$  prvclqded  tnm  filing  new  bill,  1201. 
tffCfjfifi  foit  ^ler  a  distribution  of  Uie  estate,  against  whom,  1201 
when  first  suit  by  single  creditor,  1202. 
persons  having  notice  of  former  suit,  )203. 
nmnst  whom  new  biU  mos(  be  filed,  1203, 1204. 
^Qiimaot  coming  in  after  report  must  present  petition,  1)04. 
where  claimant  resided  out  of  jurisdiction,  1204. 
contribution  to  costs,  1204. 
claims,  how  brought  in,  1205. 
state  of  fects,  1^05. 

how  supported,  1206. 
examination  of  cLaimi^t,  12Q6  f^d  pfi^ 
erinjence,  1207. 

on  affidavit,  1207. 
mode  of  proving  bpnd  ^9^^  1207. 
defence,  1207. 
9t|ftti|te  of  limitations,  1207,  ;20$. 

wiot  pf  consideration,  1207, 1^.99-  • 

aUowance  of  claim,  1208.  .    j  i««t  1 

creditor  becomes  quasi  a  party,  wb^B  his  claim  i*  {Mbnitted,  1209. 
supplemental  bill,  when  necessary,  12<^ 
right  of  claimant  to  except  Unreport,  1209. 
costs  of  establishing  claim  by  next  of  kin,  1209. 
of  creditors,  1210. 
inquiries  as  to  legacies  and  annuities,  121Q. 

no  advertiaement  neces^a^*,  1210.. 
fnnQiries  «i  to  fa^ts,  1211. 
inquiries  as  to  titles,  1211. 

in  what  suits  reference  of  this  kind  made,  1212.  ^^  ^j. 

not  ordered  where  bill  and  aitf  ir«r  ^w  that  no  title  can  be  •!«» " 

note, 
mode  of  proceeding  in  these  inqniriey,  1212  <t  fe^. 
report,  1214. 

roterence  back  to  review  report,  1215. 
inquiry  as  to  time  when  gooa  title  shown,  1217. 
accounts,  mctho4  of  taking,  1218  el  $eq, 

former  and  later  practice  as  to,  1218  and  note, 
what  order  of  reference  should  specify,  1218  note, 
inquiry  of  Master  limited  to  matters  within  the  order,  121s*''* 
under  orders  1828,  actsounts  to  be  bDOOght  in  in  fonn  of  debtor  tts  «>»• 
itor,  1215. 

same  rule  in  U.  States  Courts  and  in  Yermoot,  121$  do** 
aocQont  verified  hy  affidavit,  1219.  ^^ 

party  must  bring  m  whole  account  and  far  whole  period,  12W  ■**• 
now  accounts  kept  in  Master's  c^ce,  1219. 
charge,  1220,  . 

where  no  debtor  w^  creditor  aceoqat  has  beeB  brought  m,  1230* 
proceeding  upon  the  charge,  1220. 
further  charge,  1220. 

may  be  broqgbt  in  as  often  as  necessary,  1221. 
defendant  must  account  for  receipts  subsequent  to  decree,  1221- 
account  remains  open  down  to  report,  1221  note.  x^c^d 

on  bill  to  redeem  account  to  be  nuute  up  of  what  is  due  at  tM  «^ 

decree  for  redemption,  1222  note.  .    ^ 

where  mortgagee  hi^i  received  l?^9ta»  te-,  between  report  vd  <>■■ 
payment,  1222  note, 
after  default  on  ^a^  for  Tf9jffi/^  lt%t  wM' 


MASTER'S  OFFICE,  continued. 

1222. 
wliiere  jpurtj  oooits  to  bring  in  discbargef  1222. 
form  or  discharge,  1222. 
how  accounts  substantiated,  1 22S  and  notes. 

in  case  vouchers  objected  to  and  where  not  objected  to,  1228.  ^ 
Toachers  must  be  produced,  though  items  stated  in  answer  not  replied 

to,  1224. 
usual  course  of  proceeding  in  support  of  discharge  is  by  affidaTit,  1224. 
stamps  on  Toucners,  1224. 
of  queried  items,  1224. 

sums  under  40s.  may  be  proved  b^  plaintiff's  books,  1225  and  note, 
effect  of  partnership  booKs  in  taking  accounts  between  partners,  1226 

note, 
effect  of  charging  defendant  by  means  of  an  account  containing  a  dis- 
charge, 1225  to  1228  and  notes, 
rule  in  regard  to  statements  chai*ging  and  discharging  a  party  in  an- 
swers and  examinations,  1226  and  note,  1227  note, 
dtachai^  must  be  in  same  sentence  and  form  part  of  same  transaction 

with  charge,  1227. 
when  account  is  of  long  standing  and  vouchers  lost,  1228. 
executor  discharging  himself,  when  he  has  paid  over  toco-executor,  1 229. 
party  not  discharaed  on  his  own  oath  without  order,  1 229  and  noteu 
where  party  has  oona  fidt  dealt  with  property  as  his  own,  and  feeling 

under  no  obligation  to  keep  accounts,  1229,  1230. 
no  allowance  in  respect  of  general  expenses  unless  items  specified^ 

1230  note, 
just  allowances,  1 230. 

court  does  not  say  in  first  instance  what  are,  1231. 
what  are  just  allowances,  1231  to  1235. 
accounts  in  suits  for  redemption  oif  mortgaged  premises,  1235,    5ee  Rb- 

DBMPTION. 

effect  of  Master's  report  in  regard  to  mortgagee's  account,  1146, 1247. 
partnership  accounts,  1247. 

form  of  decree  for,  1247. 

method  of  taking,  1247. 

not  usual  to  determine  in  decree  for,  as  to  just  allowances,  1248. 

use  of  partnership  books  as  evidence,  1248,  1226  note. 

production  of  books  and  papers  in  taking,  1248. 

material  documents  to  be  produced,  though  privileged  between 

partners  and  other  persons,  1248. 
where  partner  has  books  and  will  not  produce,  1248, 1249. 
balance  not  generally  struck  in  account  until  cnarge  and  discharge  gontt 

through,  1249. 
Master  not  to  make  res/s  unless  directed  to  do  so  by  decree,  1 249  and  note, 
object  of  making  resa  and  when  allowed,  1249,  1250  notes. 
Tttta  frequently  ordered  on  further  directions,  yearly  or  half-yearly,  1249. 
usual  direction  is  for  annual  re</s,  1249,  1250  in  notes, 
when  case  for  res/^  arises,  1250  note, 
proceedings  by  Master  when  Tt9tM  ordered,  1250. 
direction  not  to  disturb  settled  accounts,  1250,  1251. 
surcharging  and  faUifying,  1 252. 
computation  of  interest,  1251. 

usual  direction  as  to,  in  regard  to  debts,  legacies,  &c.,  1251  and  note, 
when  executor  or  trustee  chargeable  with  compound  interest,  1251  note, 
on  legacies,  1251,  1252. 
on  debts  by  special tv,  1252. 

when  se^'ured  by  a  penalty,  1252. 
in  what  cases  Master  may  go  beyond  penalty,  1252  and  note,  1258. 
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MASTER'S  OFFICE,  continued. 

upon  judgments,  1254  and  note. 

on  arream  o#  annvities^  1<266. 

on  debts  by  simple  contract,  12536)  1257;  and  noteik 

from  what  time,  1206  and  note. 

on  promissory  notes^  11257. 

on  stated  aeoounto^  1257  and  note. 

where  there  is  a  trust  for  payment  of  debts,  1258. 

I|T  creditors  und^  a  trust,  1258. 

charge  by  will  of  debts  of  another  person,  1258. 

rate  at  which  interest  computed,  1258. 

oomputed  to  date  of  report^  1258^  )259. 

subseqae&t  interest,  ^259. 
computation  with  rests  or  compound  interest,  1259. 
F«)ea  respectine  comoound  interest,  1259,  12^  and  notes, 
rule  of  computmg  wnen  partial  payments  have  been  made,  1260  noia. 
by  law  of  what  ptaco  interest  determined,  1260  note, 
settlement  of  deeds  and  oiher  oonveyaaces,  1261. 

allowance  of  deed,  1262^ 
appdntment  of  trustees,  1268. 
sales  of  estates,  1264.    See  Sale  o»  Ebtate*. 
repwt,  1294.    Stss  Bbport  of  Mastbr. 

ffling  and  coaftrmation  of  r^ort^  ISO^. 
exceptions  to  report,  1812.  < 

review  of  report,  1^25. 
I  amendment  of  report,  1827. 

compensation  of  Master  m  U.  States  Courts,  1806  note. 

MASTER,  TAXDJG.    ^(?e  TAxma  Ma^tthl. 

MEASURES  AND  WEIGHTS, 
jucBciaHy  noticed,  568. 

^IPIIIGRS  OF  PARLIAMEIH', 

process  for  enforcing  appearance  of,  467. 
for  enforcing  answers  of,  481. 
to  take  bill,  pro  confessOy  against,  504,  512. 
method  of  enforcing  decrees  against,  1088, 1084. 

IdERCHANrTS*  ACCOUNTS, 

excepted  out  of  Statute  of  LimitatiaBS,  665). 

MILL.    See  Mill-Dam  and  MiW'  Stream. 
p«irtitV)n  of,  1)81  2^d  Qote. 

lfiI«.L  FBIYILE6E, 

injunction  to  restrain  obstruction  of,  by  another  mill,  1 74$-  Qotiu 

MINES  AND  COLLIERIES, 

rqle  ai|  to,  upon  sales,  1275. 

upon  opening  biddii^B,  1288. 

MINUTES  OF  DECREES, 

taken  down  by  the  regi^r^,  1024^ 

how  rectified,  1025. 

of  setting  down  the  cause  to  be  spoken  to  upon  nunut^  1025. 

in  what  cases  service  of  minutes  sufficient  upon  injunction,  1789. 

MISftfiHAVIOR  IN  OFFIQE^ 
^PQof  oC  S^^  n9t^ 

MISCONDUCT, 

reason  to  deprive  husband  of  income  of  ir^p'?  propeirt|r»  IQQ. 

of  prochein  ami^  ground  for  his  remoyi^  %i. 

graand  im  d^idog  wifa  «f  her  right  \»  mm^9Wti!\  )  W- 


BUSDEMEANOR, 

plaintiff  under  sentence  of,  not  required  toffire  ieMrity  finr  oo8Ib,^5. 
process  of  contempt  against  defenuant  in  Jau  for»aiisdeaMaiioft,  47'7. 

lilSDIRECTION  OF  JUDGE, 
ground  for  a  new  trial,  1110. 

MISJOINDER  OF  PLAINTIFFS, 

effects  of  misjoinder  of  co-plaintiffs,  808,  804. 
auctioneer  and  vendor,  804. 

where  the  interest  of  co^laintiffs  isdistiiuft  fttid  several, '505. 
MISTAKE, 

in  proceeding  on  behalf  of  infants  rectified,  7^. 

wiU  not  deprive  prochein  ami  of  costs  out  of  infkni's  CMifte,  7^. 

operation  of  Statute  of  Limitaticms  in  cases  of,  670. 

in  granting  issue,  a  sround  of  appeal,  1091. 

in  verdicty  not  rectined  in  equity*,  11  SO. 

MONEY, 

payment  of,  into  Court,  1819.    See  PATWurr  into  Cotivr. 
pajrment  out  of  court,  1886.    See  Path knt  oct  of  Coitkt. 

MORAVIAN, 

oommission  to  take  answer  o£,  757. 

MORTGAGE, 

interest  of  husbahd  in  Wife^s,  119,  185,  186,  l87'nbte. 
in  suits  concerning,  what  parties  necessary,  206,  207,  208,  ^8. 
to  redeem,  what  parties  necessary,  205. 
for  foreclosure,  207. 
form  of  decrees  for,  1015, 1016. 
when  mortgage  assigned,  mortgagee  not  necessaiy  party,  254. 
derivative  mortgagees  necessary  parties,  186,  187,  255,  256. 
all  persons  interested  in  mort^a^-money  necessary  pwtie^  258. 
operation  of  Statutes  of  Limitation  in  cases  of,  675. 

decree  mav  be  rendered  for  balance  due  on  mortg&Ee  after  sale  of  the  estate 
on  a  bill  for  foreclosure,  and  payment  may  be  enforced  by  execution,  in  U. 
States  Circuit  Courts,  1058  note, 
sale  of  mortgaged  premises  how  ordered,  and  hi  what  cases  directed,  282 
note. 

MORTGAGEE, 

may  enter  for  condition  broken  and  sue  bond  also,  281  iiote. 
what  tt>  be  recovered  in  such  case,  281  note, 
mode  of  ascertaining  value  of  the  land,  281  note, 
not  allowed  interest  on  prindpal  and  interest  appearing  due  on  Master's  re* 
port,  1259. 


in  possession  overpaid,  ordered  to  pay  interest  on  balances  in  his  hands,  on 

further  directions,  1454. 
right  of,  to  refuse  to  produce  hk  mortgMEe  deed,  1887. 
in  possession  twenty  years  without  a^nowledgment  of  mortgagor's  title, 
equity  of  redemption  barred,  664  note, 
but  acknowledgment  of  mortgagor's  title  maintains  the  equity  of  re- 
demption, 664  note, 
account  by  in  suits  for  redemption,  1285  et  $eq.    See  Accouht,  Maatsb's 
Office,  Redkmption. 

MOTIIER  OP  INFANT, 

service  of  subfKxna  upon,  444. 

MOTION, 

nature  of,  1696. 

on  whose  behalf  made,  1696* 
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INDEX. 

MOTION,  continued, 

different  sorts  of,  1696. 

motions  of  course,  1696,  1697. 

meaning  of  ^*  motion  "  or  **  order  of  course,"  1696  note. 

distinctions  between  motions  and  petitions,  1693. 

before  what  judge  motion  to  be  made,  1694, 1697. 

MOTION  FOR  DECREE, 
practice  of  recent  date,  822. 
m  what  cases  suitable,  822. 
evidence  on  motion,  813. 

affidavits,  when  filed,  824. 

oral  examination  of  witnesses,  824. 

Elaintiff'g  evidence  in  reply,  825. 
eard,  825,  826. 

MOTION  TO  DISMISS.    See  Dismissal  of  Bill. 

MOTIONS  OF  COURSE, 

what  are,  1696,  1697  and  notes. 

necessity  for  service  of  an  order  of  course,  1697,  1698. 

MOTIONS,  SPECIAL, 
what  are,  1698. 

when  the^  may  be  made  exparte^  1699. 

at  what  time  ex  parte  motions  may  be  made,  1699. 

in  U.  States  Courts,  1699  note, 
what,  require  notice,  1699. 

motions  upon  affidavit  of  service  of  order  ntn,  1699,  1700. 
motion  upon  notice  of  motion,  1 700. 
when  motions  upon  notice  may  be  made,  1 700. 
in  term,  1 700. 

during  sittings  after  term,  1 700. 
by  special  leave,  1700,  1701. 
notice  of  motion,  1701. 
form  of  notice,  1701. 

notice  where  motion  made  ^  by  leave  of  the  court ^  1701. 
what  notice  must  contain,  1701. 

order  upon,  1701,  1702. 
costs  not  given  to  party  moving  orders  asked  for  by  notice,  1 702. 
several  objects  may  be  included  in  notice,  1 702. 
no  person  may  join  in  notice  of  motion  who  is  not  interested,  1702. 
in  what  cases  notice  should  mention  the  affidavits  to  be  read,  1702. 
service  of — personal,  1703. 

when  persons  affected  by  the  notice  are  out  of  jurisdiction,  1 70S. 
service  on  defendant  who  has  not  appeared  in  due  time,  1 70S. 
service  on  solicitor,  1703. 
at  what  time  service  must  be  made,  1708. 
how  service  of  notice  of  motion  effected,  1 704. 
affidavit  of  service,  1 704. 

what  to  contain,  1704,  1705. 

when  to  be  filed,  1 705. 
when  party  has  not  appeared,  1 705. 
manner  of  moving,  1 705. 
of  saving  notice  till  next  motion  day,  1 705. 
of  reading  affidavits  upon,  1705. 
practice  as  to  affidavits,  1 705,  1 706. 
course  of  proceedings  on  the  motion,  1706. 
costs  of  motion,  1 707. 

of  a  party  not  interested,  1707. 
in  what  cases  paid  by  successful  party,  1707. 
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MOTIONS,  SPECIAL,  corUinued. 

how  costs  of  abandoned  motion  obtainec^  1707. 

not  given  after  bill  dismissed,  1 708. 
new  motion  cannot  be  made  till  costs  of  abandoned  motkm  pud,  1 708. 
to  dismiss  bill  for  want  of  prosecution.    See  Dumibsal  of  Bill. 
when  costs  of  special  motion  are  costs  in  the  cause,  1459, 1460. 
rule  where  motion  has  been  abandoned,  1460. 

MULTIFARIOUSNESS.    SeeBihh. 

definition  of,  342  note,  848. 

in  bills  to  rescind  leases  to  different  persons  by  same  trustee,  844. 

bills  against  parties  claiming  under  sub-contracts,  not  multifarious,  844. 

bill  for  infringement  of  patent  cannot  include  infringement  hy  different  per- 
sons, 846. 

distinction  between  multifariousness  and  misjoinder,  848,  846. 

bill  cannot  be  filed  against  corporation  for  distinct  charities,  849. 

bill  bjr  several  persons  claiming  distinct  rights  multifarious,  850. 

as  hy  heir  and  next  of  kin  for  real  and  personal  estate,  851. 

several  persons  may  claim  under  one  general  right,  851  and  note. 
as  in  bill  of  peace,  952. 

may  be  objected  to  by  demurrer  or  answer,  852,  858  in  notes. 

how  taken  advantage  of  by  demurrer,  852  and  note. 

how  objection  wsdved,  852  note. 

when  court  will,  sua  sporUe^  take  the  objection  and  dismiss  the  bill,  852  note. 

objection  for  want  or  parties  will  hold  although  the  addition  of  new  parties 
will  be  multifarious^  588,  584. 

MUTUAL  CONVEYANCES, 
in  cases  of  partition,  1186. 

m  suits  to  settle  boundaries,  1188. 

NAMES  AND  ADDRESSES, 
of  plaintiffs  in  bill,  862. 

motion  for  security  for  costs,  when  omitted  to  be  stated,  868. 

NE  EXEAT  REGNO, 
prayer  for,  894. 

whether  writ  can  be  granted  when  not  prayed  for  in  bill,  894,  895, 
1809  and  note, 
nature  of  the  writ,  1800. 
in  what  cases  granted,  1800. 

under  what  circumstances  granted  in  different  states,  1800  note, 
a  writ  of  right,  and  must  be  granted  in  proper  case,  1800  note, 
resorted  to  for  purpose  of  obteining  equtable  bail,  1800  note, 
for  what  defendant  may  be  held,  wmu  writ  has  been  issued,  1 801  note. 
only  upon  equitable  demand,  1800, 1801  note. 

exception  in  cases  of  alimony,  1802,  and 

account,  1801  note. 
in  cases  of  alimony,  issued  only  where 

there  has  been  actual  decree,  1802. 
not  issued  pending  appeal,  1802. 
nature  of  equitable  demand  on  which  usued,  1802. 
where  courts  of  law  have  ooncmrent  jurisdiction,  1282. 
in  cases  of  account,  1808. 
or  to  recover  money  due  on  lost  bond,  1804. 
or  for  a  specific  performance,  1804  and  note, 
whether  m  such  case  before  decree,  1804. 
'yt  granted  where  plaintiff's  equity  is  matter  of  grftve  doubt,  1804, 1805. 
nor  where  party  has  been  or  could  be  arrested  at  law,  1805. 
demand  must  lie  pecuniary,  1805. 
orast  be  actually  due,  1805. 
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OIDBZ. 

NE  EXEAT  REGNO,  ctmimued. 

where  defendant  is  domiciled  abroad,  1806,  1807. 

although  the  demand  arose  and  might  be  enforced  there,  1807  nd 

note, 
against  foreign  executor  who  has  received  fonds  abroad  and  boo^ 

them  into  state,  1807  note, 
whether  it  will  be  granted  where  plaintiff  and  defendant  are  both 

foreigners,  1807. 
will  not  be  granted  where  plaintiff  is  readent  abroad,  1208. 
may  be  granted  against  man  going  abroad  on  his  ordinary  bosaei. 
1808. 
at  suit  i^  feme  covert  against  her  husband,  in  thecaseGfift* 
mony,  1808. 

or  of  property  settled  to  her  separate  use,  ISOS,  1809. 
writ  may  be  issued  on  behalf  of  a  lunatic,  1809. 

where  plaintiff  has  made  himself  liable  as  surety,  1809. 
only  granted  upon  biU  filed,  1810. 

otherwise  m  case  of  solicitor  found  to  be  overpaid  on  taxaiko,  ISlO. 
in  what  manner  granted,  1810. 

on  petition,  but  usually  on  motion,  and  no  notice  recjoired,  I^^^ 

and  note, 
may  be  applied  for  at  any  time,  1809  note, 
affidavit  m  support,  1810,  1811. 

may  be  made  by  infant,  1811. 
must  be  positive  as  to  debt,  1811. 

exception  in  cases  of  account,  1811, 1812. 
but  even  in  cases  of  account  plaintiff  must  swear  portirt^r  * 
to  a  debt  due  to  him,  and  may  state  his  beliet*  ai  to  tk 
amount,  1806  note, 
in  case  of  accounts,  when  affidavits  should  be  iopp(rtc<i  ^ 

proper  accounts  or  documents,  1806  note, 
sumcient  if  debt  appears  by  Master's  report,  without  afidi^ 
1811  note, 
or  if  shown  by  reference  to  accounts  or  other  aiiibcfii* 
documents,  1811  note, 
debt  must  be  certain  in  its  nature,  and  most  exist  at  tfe  tae- 

1805  note, 
affidavit  must  show  that  defendant  intends  to  go  abroad.  \'^^' 
but  need  not  allege  that  defendant  is  going  abroi^  k 
avoid  jurisdiction  or  payment  of  the  debt,  161^  aad  i^ 
most  state  that  debt  wul  be  endangered,  1812, 1  $11 
the  facts  must  be  stated  and  not  mere  feais  aad  if 
-     prehensions,  1812  note, 
not  <rranted  in  U.  States  Courts  unless  a  suit  is  commenced,  and  proof  wt» 

that  defendant  designs  quickly  to  depart  fitxn  U.  States,  1812  ikK«- 
form  of  writ,  1813. 

for  what  sum  to  be  marked,  1813. 

court  directs  the  sum,  1813  note,  1814  in  note, 
for  what  sum  marked,  when  issued  against  peraonal  represeottbrc.  !^-^ 

when  issued  against  a  pordiaser,  1814 
where  indorsed  far  too  large  a  sum,  1814. 
duty  of  sheriff,  1814. 

doors  not  to  be  broken  open,  1814. 
security  must  be  satisfactory  to  sheriff,  1815. 
sheriff  must  take  bond  in  sum  directed  by  coart,  1815  note. 
obligation  of  sureties  in  such  bond,  1815  note, 
may  take  deposit  of  account  indoned  on  writ,  1816. 
return  of  the  writ,  1816. 

consequence  of  defendant's  going  abroad  belbre  discfaaiiBe,  1816- 
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NE  EXEAT  REGNO,  eantmued, 

in  what  manner  defendant  may  obtain  discbarge,  1815. 

in  Manachusetts,  on  examination  as  a  poor  debtor,  1015  note, 
application  for  discharge  how  made,  1816. 

for  irregularity,  1816. 
discharge  upon  merits,  how  made,  1817. 

aflSdavita  may  be  read  in  support  of  and  against  motion  to  discharge, 
1817  note, 
and  defendant  may  deny  allegations  on  which  writ  was  granted, 
1817  note, 
discharge  upon  payment  into  court,  1817  and  note. 

upon  defendant's  giving  security,  1808  note^  1817  note, 
when  to  be  made,  1818. 
when  snrety  for  defendant  may  be  dischaiged,  1818  and  notes, 
after  decree,  1818. 

KEW  DEFENCE, 

by  an  infant,  167, 168. 
consequences  of,  169. 
plaintiff  in  cross  bill,  167. 

NEXT  FRIEND, 

of  infant    See  Proohein  Ami  of  Ixfant. 

oi feme  covert    See  P&ochbin  Ami  of  Fkms  Covxbt. 

NEXT  OF  KIN, 

inquiries  as  to,  when  directed,  1006,  1197,  1356. 

how  prosecuted,  1200, 1S58,  1859. 
claims  of,  now  brought  in,  1205,  1858, 1359. 
costs  of,  establishing  their  daim,  1209, 1363. 

NON  EST  INVENTUS, 

return  of,  to  attachment,  464. 

NORMAN  LANGUAGE, 

formerly  used  in  pleadings  at  law,  1. 

NOTES, 

application  for  judge's  notes  on  motion  for  new  trial,  1114. 

NOTICE, 

effect  of,  upon  the  Bank  of  England,  139. 
of  motion,  1697. 

what  motions  require  notice,  1697. 

form  of  notice,  1 701. 
in  what  cases  the  notice  should  mention  the  affidavits  to  be  ready  1 702. 

NUISANCE, 

in  what  courts  informations  for  may  be  brou^t,  7. 
injunctions  to  restrain,  1 789,  1 740. 

public  nuisances  and  purprcettureij  1 740. 

who  may  sue  for,  1741. 

to  restrain  private  nuisances,  1741, 1742. 

in  what  cases  equity  interferes,  1 742. 

NUNC  PRO  TUNC, 

order  to  enter  decree  ntine  pro  tunCf  1027. 
to  enroll  decrees  nunc  pro  <iinc,  1081. 

OATH, 

in  what  cases  dispensed  with  to  an  answer,  746  and  note,  747  note,  748  and 

note,  760. 
form  of,  to  an  answer,  747. 
in  what  cases  plea  most  be  upon  oath,  707,  706  note.     iSse  Affidayit. 
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OBJECTIONS, 

for  want  of  parties^ 

liow  taken,  2M,  885,  286  and  notes, 
demurrer,  285,  286,  583,  584. 

will  bold,  althoaffh  the  addition  of  new  psitieB  iSl  Bib 
the  bill  multifirious,  458. 
mint  show  profMir  partieB,  887. 
by  plea  of  want  of  parties,  289. 
leave  to  amend  after  plea,  289,  890. 
bj  answer,  290. 

setting  down  the  cause  npon,  890. 

of  taking  we  oljection  at  the  hearing,  891. 

costs  of  the  day  in  such  cases,  891. 

power  of  the  court  to  make  docrea  notwitiMfeanding  As  #iti*» 
291,  292. 
to  Master's  report,  1812.    See  Rbpobt. 
to  draft  conveyance  before  Master,  1261. 
where  parties  differ,  1262,  1263. 

OBLIGEE, 

when  necessary  party  in  suit  by  his  assignee,  194. 

OBLIGOR, 

when  in  suit  by,  agunst  obligors,  they  must  all  be  parties,  266, 2(7. 

where  co-obligors  numerous,  268.  i 

whether  insolvency  a  reason  for  not  bringing  obUgonUoR^  i 
267. 

OFFERS, 

in&nt  not  bound  by  improper  offers,  73. 
to  waive  penalty  of  forteiture,  890. 

OFFICE, 

where  office  cannot  be  found  for  the  crown^  waste  resttabed  in  Ae  s^ 
time,  6. 

OFFICE  COPY, 

chaiges  for  office  copies,  1528. 
how  taken,  1528. 

what  number  of  words  in  each  page,  1529. 
of  reading  office  copies  of  pleaoings  and  depositioBa  ift  Ae  W 
of  the  cause,  997. 

OFFICERS, 
of  court, 

privileges  of,  judiciaUy  noticed,  568,  569. 

not  required  to  give  security  for  costs,  29. 
of  corporations,  in  what  oases  made  parties  to  raitSy  185  and  ooto* 

OMISSION, 

of  matters  necessary  to  be  stated,  a  ground  Bor  demurrer,  57S. 

ONUS  PROBANDI, 

rests  on  party  proving  affirmative,  846,  847, 

where  presumption  at  law  in  favor  of  one  party,  848  and  not& 

where  a  deed  is  impeached,  848. 

OPENING  BIDDINGS.    See  Bidxunqs. 
rule  as  to,  1284. 
effect  of,  1287,  1288. 

OPINION  OF  COUNSEL, 

demurrer  will  lie  to  discovery  of,  598  ei  seq. 

or  production  o^  1886. 
Inslniil 
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ORAL  TESTIMONY.    See  AppnffDiz,  zxiz.,  zzz. 

nature  of,  882. 

in  U.  States  CoortB,  888  note, 
in  Maasachusetts,  886  note, 
in  Wisconsin,  887  note. 

ORDER, 

in  favor  of  person  not  partj  to  the  cause,  1057  note, 
against  person  not  partj,  1079  and  note. 

ORDERS,  DECRETAL, 

what  are  said  to  be,  1006, 1007. 

orders  upon  preliminary  inquiries,  1007, 1008, 1009. 
in  foreclosure  suits  under  7  Geo.  2,  c.  20,  1007,  1009. 
upon  summary  petitions,  1009.  • 

ORDERS  OF  COURSE.    See  List  of,  1876. 

ORE  TENU8, 

of  demurrers  ore  teniM,  614  and  note,  628. 

whether  after  partial  demurrer  oTerruled,  demunrer  are  tenus  to  the  same 

part  will  be  good,  614  and  note,  628. 
costs  o£,  626,  627. 

OUTLAWRY, 

for  treason  or  felonr,  effect  of  on  lands  and  personal  property,  58. 
advantage  taken  of  only  by  plea,  54. 

OUTSTANDING  TERMS, 
A  plea  that  there  are  none,  652. 

OWNERS, 

of  inheritance,  when  necessary  parties,  257. 

of  ships,  bill  to  limit  the  responsibility  of  shipowners  must  be  accompanied 
by  affidavit,  396,  897. 

OXFORD, 
.4  demurrer,  because  subject  of  suit  is  within  the  jurisdiction  of  Court  of,  579. 

PAGAN, 

commission  to  take  answer  of,  758. 

»     PAINS  AND  PENALTIES, 

demurrer  to  discovery  because  it  exposes  defendant  to,  571,  572. 
,j$  waiver  of  penalties  by  bill,  390,  589.    See  Dbmurrbbb  to  Discotbbt. 

PAIS, 

pleas  of  matters  in,  689. 
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PALATINE  (County), 

court  of,  judicially  noticed,  568,  569. 


PAPERS  AND  WRITINGS    See  Produotion  of  Documsnts  and  Docu- 

MKNTS. 

PARDON, 

effect  of,  under  the  great  seal,  54. 

54. 


PARENS  PATKLB, 

infomalions  on  behalf  of  Ihe  Queen  as,  9. 

PARISH, 

of,  may  sue  on  behalf  of  themselves  and  other%  282. 


PARLIAMENT, 

members  of.    jSm  IIbmbibs  of  Pakllubmt. 
SIO  •  (csliz) 
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PARLIAMENTS, 

course  of  proceeding  of,  judicially  noticed,  568. 

PAROL  AGREEMENT, 

decree  for  specific  performance  of^  on  ground  of  part  pei^nunce,  M4. 

PAROL  DEMURRING, 

meaning  of,  at  law,  154. 

in  equity,  154. 
abolished  by  stat  1  Will.  lY.  c.  7S . .  155. 

PARTICULARS, 

of  sale,  in  the  Judge's  chambers,  1366. 
in  Master's  office,  1266,  1267. 
form  of,  and  by  whom  prepared,  1267,  196S. 
PARTIES, 

all  persons  may  sue  in  equily,  6. 

result  of  the  new  rules  concerning,  in  English  practice,  181  nota 
necessary,  under  former  practice,  in  respect  ^  concurrence  of  vknA  ^ 
plaintiff,  182. 

genersJ  rule,  182  and  note, 
all  having  interest  in  subject  of  suit  must  be  parties,  182  and  note.      ^^ 
all  such  persons  as  are  necessary  to  do  complete  justice  and  render  pofii*' 

ance  of  decree  safe  to  one  called  upon  to  perform  it,  184. 
all  baring  legal  eetatei,  184. 

reason,  184. 
trustees,  185. 

whether  express  or  implied,  185. 
in  what  cases  dispensed  with,  197, 198. 
heir  of  mortgagee,  185,  214. 

not  necessary  where  legal  estate  derned  or  aangned,  186. 
hist  assignee  of  mortgage  o^y  necessary,  186. 
derivative  mortagees,  187. 
incumbrancers  generally,  187  note, 
rule  as  to  covenantees,  187,  188. 

in  suit  for  specific  performance  of  covenant  for  benefit  of  anockr,  1^ 

Srincipal  or  rule  as  to  covenantees,  188. 
oes  not  extend  to  persons  contracting  under  aeal  forbe—fitof  iiW^tl'^ 
nor  to  agreements  by  agents,  188,  189. 

when  agency  proved  by  evidence  or  appears  in  oontncti  IM 
in  what  cases  agents  necessary  parties,  190. 
persons  entitled  under  sub-contract,  191. 
agents  having  no  interest  not  parties,  191. 
assignor,  o£  chose  in  action,  192  to  195, 196  note^ 

where  whole  interest  assigned,  192, 193,  194  note. 

obligee  in  a  bond,  194. 

assignor  of  a  judgment,  194, 195. 

oT  shares  in  an  nninoorporated  i<Mn(-«l)Dck  oo■fi*^  ^ 
assignee,  under  a  voluntary  assignment,  pendente  iite,  194  note. 

in  cases  of  bankruptcy  and  insolvency,  194  note.  j. 

under  voluntary  assignment  may  be  made  party  afcetoiw*F*' 
tiff,  194  note, 
lessor  of  tithes,  195. 

assignor,  of  chose  m  action,  co-plaintiff,  when,  195. 
personal  representatives,  196, 197. 
where  no  representatives  in  the  country,  196. 
in  what  cases  dispensed  with,  197. 
reading  abroad,  not  having  acted  on  ike  estate,  19€  note. 
in  what  cases  trustees  dispensed  with,  197. 
where  no  legal  estate,  197. 
intermediate  trustees  of  equitable  interests,  197. 
on  deposit  of  deeds,  198. 
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PARTIES,  continued. 

MBi^or  of  equitable  interest,  198. 
original  lessee  in  suits  hy  lessor,  196. 

drawer  of  prior  indorsee  of  bill  of  exchange  »  case  of  lost  bill,  199. 
persons  having  co-existent  rights  necessary,  whether  rights  are  in  equity  or 
at  law,  199,  200. 
where  required  party  has  only  an  interest  in  a  portion  of  the  estate,  200. 
as  joint-tenants,  200. 

of  legacy  or  mortgage  money,  204. 
as  tenants  in  common,  201,  204. 
occupying  tenant  not  in  general  necessary,  SOI. 
owner  of  inheritance  in  suits  by  lessees  to  establish  general  rights,  202. 
lessee  of  tithes  may  file  bill  without  lessor,  202. 
all  persons  interested  in  mortage  money,  205,  208.  ^ 

those  entitled  to  re£em,  206. 
owner  of  two  estates  mortgaged  for  same  sum,  206. 
in  suits  by  second  mortgagee,  206. 

where  two  estates  mortgaged  to  secure  Afferent  suras,  206. 
where  one  morteage  oTpersonal,  the  other  of  real  estate,  206. 
prior  incumbrancers  not  necessary,  207. 

in  suits  to  foreclose,  207,  208. 
rule  in  suits  for  account,  208,  209. 
partnership,  208,  209  and  note. 

surviving  partner,  and  representatives  of  deceased  partner,  209  note, 
renduary  legatees,  208,  209  note. 

whether  should  be  technical  parties,  209  note, 
next  of  kin,  209. 
contingent  interests,  209. 
practice  where  suits  by  some  of  a  class,  210  and  note, 
exceptions  where  some  of  the  parties  have  been  accounted  with  and  paid,  211. 
where  bill  is  for  portion  of  ascertained  sum,  211. 
where  PArty  havmg  joint  interest  out  of  jurisdiction,  212. 
purchaser  of  different  portions  of  an  estate,  212. 
ceitui  que  trust  in  suit  by  trustee,  218. 

in  trills  for  specific  performance  under  trusts  fbr  sale,  218. 

where  receipts  of  trustees  are  dischai^ges,  218. 
mere  nominal  trustee,  213  note. 

one  of  several  cestuis  que  trust  under  present  English  practice,  218  note, 
under  present  English  practice  trustees  represent  those  beneficially  inter- 
estea  as  do  executors  and  administrators,  218  note, 
members  of  a  numerous  society,  218. 
executor  of  mortgagee,  214. 
heir  of  mortsagee,  214. 
in  a  bill  for  foreclosure,  214  note. 

in  what  cases  trustee  may  sue  without  cestui  aue  trust,  214.* 
trustee  in  a  bill  to  redeem  a  mortgage  made  oy  himself,  216  note, 
in  cases  where  cestui  que  trust  has  no  interest  in  the  question,  216  note. 

as  where  question  relates  to  management  of  trust  or  to  possesion  of  trait 

property,  216  note, 
pawnee  or  depositee  of  chattel,  216  and  note, 
trustee  suing  co-tru8tee,  cestui  que  trust  not  necessary,  216. 
penonal  representatives  may  sue  without  persons  beneficially  interested,  216. 
modulent  assignee  of  trustee  may  be  made  party  in  suit  by  cestui  que  trust, 

216  note, 
where  executor  in  trust,  21 7. 
asBiffnees  of  bankrupts  or  insolvents,  21 7. 
resMuary  le^tees,  218. 

where  legacies  are  chaiged  on  real  ertates,  218. 
tnuteet  of  real  estate  for  payment  of  debts,  218. 

m 


INDEX. 

PARTIES,  continued. 

ezecuton  or  administntOTB  mart  all  j<nn,  219. 
where  executor  infant  or  hA  not  proved,  219. 
role  under  late  English  statute,  219  note, 
persons  entitled  in  remainder  or  reversion,  220,  221. 
not  those  after  first  estate  of  inheritance,  221. 
persons  entitled  to  intermediate  estates,  221. 
incumbrancers  upon  estates  tiul,  222. 
executory  devisee,  222. 

persons  entitled  to  intermediate  estates  coming  into  «sm,  228,  fi^ 
persons  claiming  under  inconsistent  titles,  18S  note,  223. 
m  suits  for  specific  performance,  224. 
heir  of  devisor  in  suit  to  ^ve  effect  to  will,  224,  226. 
effect  of  joinder  of  plaintiffs  having  inconsbtent  titles,  226. 
devisees  and  heir  at  law,  227. 

settlor  and  purchaser  in  suit  to  avdd  a  settlement,  227. 
creditors  of  deceased  may  ioin  together,  228. 

where  persons  may  sue  on  oehalf  of  themselves  and  others,  183  aflte,  tA 
as  one  creditor  in  behalf  of  himself  and  others,  228. 
joint  and  separate  creditors,  230. 
bill  by  one  creditor  for  himself  alone,  228,  229  notes, 
in  suits  to  marshal  assets,  281. 

present  English  practice,  231  note, 
suits  oy  leijatees  and  next  of  kin,  232. 
joint  proprietors  of  a  trading  adventure,  232. 
mhabitants  of  a  parish,  232. 
owners  of  lands  to  establish  a  modus,  232,  233. 
crew  of  a  ship  for  prize-money,  238. 
proprietors  or  a  general  institution,  233. 

principle  in  case  of  partnership  and  joint-etock  companies,  S35^  ^ 
exceptions  to  rule,  283.  ^^ 

where  plaintiff  and  those  for  whom  he  sues  only  assignees  tf  vA 

234. 
where  relief  prayed  not  beneficial  to  all,  234. 
where  a  contract  sought  to  be  rescinded  not  necesstfOj 
tageous  to  all,  234. 
where  clear  suit  beneficial  to  all  persons  interested  few  tuj  *  * 
themselves  and  others,  though  majority  disapprove^  234, 83^*  ^. 
extension  of  practice  in  modem  times  for  one  to  sue  on  behilf^'^ 
and  others,  235.  ^ 

principle  in  case  of  partnerships  and  jointretock  oompuutt.^/^ 
where  one  sues  for  nimself  and  others  it  must  be  so  dJkffi  9'- 
stockholder  of  a  manufacturing  corporation,  237  note.  j^^m 

objection  that  suit  is  by  one  in  behalf  of  himself  and  otben  Afl** 

made  before  answer  to  merits,  237  note, 
bill  by  one  in  his  own  right  may  be  amended  to  stand  for 
others,  238. 
equity  rules  of  United  States  Courts  as  to  parties,  183  note,  233 
recent  great  changes  in  English  practice  as  to  parties,  181  iiQle> 

court  may  adjudicate  between  parties  though  aome  only  of  tka  ^ 

ested,  181  note,  182  note, 
no  objection  that  a  mere  declaratory  decree  ot  order  is  800^1^?, 
techmcalities  banished,  and  those  persons  only  against  vta  i*>^ 
sought  are  necessary,  182  note.  ^ 

and  even  not  those  in  certain  cases,  182  note.  -^ 

all  persons  having  same  interest  should  stand  on  same  aide  of  sdt;  ^^ 
refiue  to  ap{>ear  as  plaintifils  they  may  be  made  defendanlii  tket  i*^ 
being  stated  in  the  bill,  183  note.  ^ 

necessary  parties  in  rented  qf  interesi  in  resitting  demands  0fjkm^^ 
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PARTIES,  continued. 

immediately  or  oonaeqiientially,  388. 

naked  trnsteet,  239. 

trostee  having  estate,  239. 

where  trustee  under  will  has  not  acted,  240. 

assignee  of  trustee,  240  and  note. 

where  one  trustee  may  be  sued  without  others,  240,  241. 

committees  of  idiots  and  lunatics,  241,  242. 

assignees  of  bankrupts  and  insolvents,  242. 

personal  representatives,  242. 

m  suit  by  specific  legatee,  242. 

executor  dtaxmU  winore  estate,  243. 

foreign  executors,  244  and  note. 

party,  entitled  to  administer,  recusing,  245. 

present  English  practice  where  deceased  person  who  was  interested 

has  no  representative,  245  note, 
generally  aU  executors  parties,  245. 

even  where  they  release  or  disclaim,  246. 
representative  of  deceased  executor,  246,  247. 
husband  of  female  executrix,  247. 
co-executor  not  party,  ordered  to  aocount  in  decree,  247. 
effect  of  executor  renouncing  where  power  of  sale,  248. 
renduary  legatees  unnecessary  parties,  249. 
pecuniary  legatees,  249. 
persons  having  specific  liens,  249. 
assignees  of  bankrupts  or  insolvents  represent  their  estates,  250. 
bankrupt  or  insolvent  unnecessary,  250. 
unless  fraud  or  collusion,  250. 
eestuis  que  trusty  when  necessary  in  bill  for  redemption,  250,  251. 
where  numerous  dispensed  with,  251. 
in  suits  for  foreclosure,  252. 

for  surplus  after  payment  of  debts  and  legacies,  252. 
creditors  and  legatees  not  necessary,  252. 
in  what  cases  persons  interested  under  trust  necessary,  252. 
also  those  having  specific  charges,  252. 
all  interested  in  money  securea  bv  mortgage,  253. 
where  assignment  by  mortgagee  tor  benefit  aif  his  family,  258. 
who  parties,  when  mortgage  assigned,  254,  255  note. 
.   derivative  mortgagees,  255,  256. 
persons  entitled  to  resulting  trusts,  256. 
neir  of  pantor  in  informations  for  charities,  256. 
owner  of  inheritance,  256. 

in  bills  by  specialty  creditors,  256. 

to  recover  arrears  of  annuity,  256. 
to  establish  custom  or  modus,  257. 
not  necessary  where  snit  merely  possessory,  257;  558. 
tenants  and  occupiers  not  necessary,  in  suits  to  establish  boundaries,  25$l 
or  in  suits  for  land,  259. 

decree  without  prejudice  to  their  rights,  260. 
first  tenant  in  tail,  261. 

in  suits  concerning  realty,  261. 
either  to  foreclose,  261. 
or  to  charge,  261. 
persons  in  remainder  after  first  estate  of  inheritance  qpnecessary,  262. 
unless  nature  of  estate  doubtfiil,  262. 
intermediate  tenant  for  lifi^  262. 

continent  remainder  men  and  execotory  devisees,  262,  263. 
intermediate  remainder  man  coming  into  e$9e  after  bin  filed,  263. 

effect  of  tenant  in  tail  dying  during  suit  without  issue,  263. 

(oUB) 


INDEX. 

PARTIES,  continued. 

penons  jointly  and  seyerallj  liable,  263,  264. 

liable  to  contribute  to  plaintiff's  demand,  26S. 
principals  and  sureties,  264. 

partners,  their  representatives,  and  donnant  parinen,  2(5  nola. 
in  suits  for  contrioution,  266. 
principal  and  sureties,  or  their  peraonal  representidfeB  tkop 
insolvent,  266. 

unless  insolvency  proved  or  admitted,  266. 
election  to  bring  insolvent  co-obligor  before  Court,  267. 
co-executors,  co-trustees,  and  joint  fi&ctors,  267,  268. 
where  co-obligors  numerous  and  exceptions  where  sofiBdeot  vam 

before  court  to  represent  all,  268  and  note, 
in  bills  by  tradesmen  against  club  committee,  269. 
against  joint-stock  companies,  269. 
and  creditors  and  shareholders  of  corpontioDS,  2^0  ^ 
in  bills  of  peace,  270,  271. 

by  lords  of  manors  and  othert  as  to  common,  271i&dB(i^ 
against  some  of  many  shareholders,  269  note,  271. 
many  persons  belonging  to  voluntary  associatbns,  268  note* 
creditors  of  an  insobrent  debtor,  268  note, 
bills  <^  peace,  270. 

rule  as  to  bringing  all  ierre4enafUs  before  court  dispensed  vitbs 
charities,  272.  .  ^  41 

where  there  is  one  general  right  in  all  the  parties  coDoetneiL  *•>' 
all  persons  affected  by  a  common  burden  parties,  why,  272, 2«3  itf*- 
incumbrancers  under  trust  deed  for  creditors,  273. 
incumbrancers  subsequent  to  plaintiff's  claim,  274. 

in  suitB  to  foreclosure,  274.  .    .  ,      .    ,-< 

all  cases  where  sale  or  chaise  subsequent  to  plaintiff's  dtfi,  x<^ 
rule  in  cases  of  sub-contracts  for  sale,  276. 
persons  havine  prior  char^  unnecessary,  276. 
mortgagee,  when  a  party  is  entitled  to  lie  redeemed,  277. 
second  mortgagee  may  redeem  first  without  making  subsequent  weamff^ 
a  party,  277.  ^    ,    _^. 

bill  to  redeem  cannot  be  sustained  by  party  having  a  partial  mtaR*  * 

equity  in  absence  of  other  parties  intereste<i,  277,  278  and  nola 
in  bul  for  partition  mortgagee  on  whole  estate  not  neceanry  party^  ^'^^ '"' 

whether  mortgagee  on  an  undivided  portion  is,  277  and  note, 
incumbrancers  becoming  such  after  bill  filed,  278. 
^UTchaBer  pendente  Ute^  278. 

persons  against  whom  defendant  has  remedy  over  must  be  partiesi  279. 
personal  representatives  in  suit  by  heir  to  compel  widow  to  elect,  271 
m  suits  by  specialty  creditors,  279. 
in  foreclosure  against  heir  of  mortgagor,  280. 
to  redeem  against  heir  of  mortgagee,  282. 

heir-atrlaw  of  purchaser  in  suit  for  specific  perfi>xiiiaiice,  283  and  tf^ 
where  vendee  d^es  pendente  Ute^  288. 
personal  representative  of  purchaser,  288. 
objections  for  want  of,  284. 

See  Objections  fob  Want  of  Pabtieb. 
how  taken,  284. 

who  are  considered  parties,  284,  285  and  note, 
demurrer  for  want  of,  285  and  note, 
when  defect  formal  how  objection  taken,  385  note, 
when  party  omits  to  object  oy  demurrer,  plea,  or  answ,  2^  ** 
when  .court  will  itself  notice  want  of  parties,  285  note, 
effect,  if  plaintiff  fails  to  bring  proper  parties  beftre 
objection  made,  285  note. 
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effect,  where  necessary  parties  over  whom  conrt  has  no  control,  re- 
ftiBe  to  appear,  286  not«. 
motion  or  petition  hj  party  interested  to  come  in,  286  note, 
obviated  by  showing  sufficient  cause  for  omission,  286  and  note, 
demurrer  for  want  of,  must  show  proper  parties,  287. 
amendment  after  demurrer  for  want  of  parties,  288. 
plea  for  want  of  parties,  289, 

not  allowea  if  sufficient  excuse  alleged,  or  where  party  out 

of  jurisdiction,  289  and  note, 
leare  to  amend  after  plea,  289. 
objection  by  answer,  290. 

costs,  291. 
proper  time  to  take  objection  for  want  of  parties,  292  and  note, 
objection  ought  to  proceed  from  defendant,  292. 
plaintiff  may  waive  relief  against  absent  parties,  292. 
or  undertake  to  give  effect  to  their  rights,  293. 

if  it  can  he  done  without  prejudice  to  otiiers,  293. 
absentees  not  bound  by  decree,  298  and  note* 
adding  parties  by  amendment,  294.   « 
such  amendments  liberally  made,  294  note, 
what  party  may  do  under  order  to  amend,  295  and  note, 
mode  of  dismissing  bill  for  want  of  parties,  294  note, 
of  the  joinder  of  parties  who  have  no  interest  in  suit,  296. 

as  defendants,  296. 
agents,  296,  299,  800. 
residuary  legatee,  296. 
bankrupts  and  insolvents,  296. 
mere  witnesses,  296. 

members  and  officers  of  corporations,  297. 
arbitrators,  298. 
attorneys,  299. 
when  a  defendant  not  interested  may  demur,  296  note,  300. 
*  whether  party,  mere  witness,  can  protect  himself  from  discovery  by 

answer,  301. 
how  plaintiff  may  get  rid  of  unnecessary  parties,  300  note,  302. 
want  of  interest  an  objection  equally  to  improper  joinder  of  plaintiffs 
and  of  defendants,  302. 

effect  of  misjoinder  of  plaintiffs,  302. 
joinder  of  co-plamtiffs  in  supplemental  bills,  303. 
misjoinder  of  plaintiffs,  how  taken  advantage  of,  304,  305  and  notes, 
persons  having  separate  and  distinct  interests,  305. 

having  separate  and  distinct  interests,  but  affected  by  a  conmion 
injury,  306  note, 
by  present  Enfflish  practice  no  suit  shall  be  dismissed  by  reason  only  of 
misjoinder  of  plaintiffs,  806  note, 
if  some  of  them  entitled  to  relief  the  court  shall  grant  it  and  modify 
decree,  306  note, 
may  direct  amendments,  take  part  of  the  pLiintiffs  as  defend- 
ants, and  the  remaining  plamtiffs  as  if  tney  were  the  only 
plaintiffii,  306  note, 
where  plaintiff  having  interest  dies  leaving  plaintiff  on  record  with- 
out mterest,  court  may  order  cause  to  stand  revived,  and  proceed 
to  decision,  306  note, 
party  dving  in  Massachusetts,  and  suggestion  made,  clerk  may,  in 
vacation,  issue  process  to  bring  in  representative,  306  note. 
PARTITION, 

decree  in  where  infants  are  parties,  72. 
in  what  manner  effected,  1121. 
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PARTITION,  continued. 

bj  commisrioii,  11^. 

in  what  cases  commiflsiQn  directed  at  origiiial  heanngi  11)2- 
jurisdiction  in  Masaachnsetta  and  other  States  in  roTersDce  to,  1121.  USSia 

notes, 
advantages  of  proceeding  in  equity  for,  rather  than  at  law,  \\f%  note. 
how  cc»npleted  upon  return  of  commianon,  1123. 
in  what  cases  previous  inquiries  will  be  directed,  11S2, 1123  sod  wte. 

partition  generally  ordered  by  same  decree  which  directs  the  'aqm 
1128. 

sometimes  commission  not  ordered  till  fbrtiier  directioDS  upon  tk  rf^ 
respecting  titles,  1128. 
one  or  more  commission  may  be  directed,  1124. 

or  obtained  on  motion,  1 124. 
mode  of  naming  commissioners,  1124. 
how  commission  sued  out  and  by  whom,  1124. 
form  of  comanission,  1124,  1125. 

return  of,  1125. 
power  of  commissioners  and  proceedings  tinder  oommiflBion,  112&  , 
examination  of  witnesses,  or  other  mode  of  obtaining  and  prodooDg  off 

testimony,  1126,  1127. 
production  of  deeds,  &c.,  1128. 
method  of  executing  commission,  1128. 

proceedings  must  be  open,  1128, 1129. 

majority  present  must  concur,  1128  and  note, 
commission  to  be  left  with  commissioners  until  executed,  1129. 
course  to  be  pursued  by  commissioners,  1129. 

partition  of  estates,  how  to  be  made,  1129.  ^ 

when  made,  not  disturbed  on  mere  conflict  of  opinion  as  to  niae,  li"* 
1180. 

otherwise,  where  gross  error  in  judgment  appears,  1180  aod  note- 
sufficient,  if  each  party  have  his  proper  share  cf  the  whole,  1130. 
house,  &c.,  not  to  oe  divided  when  there  is  other  proper^,  1130. 
to  make  shiu*e8  equal  one  party  may  be  required  to  pay  nooej,  H'^ " 
note. 

decree  establishes  the  title,  1181  note, 
where  property  consists  of  one  house,  or  other  thing,  only,  1131  and  sot?- 
difficulty  in  making,  no  reason  against  partition,  1181.  ^ 

where  property  is  a  mill,  milMam,  and  mill  stream,  or  other  property  *■"' 

cannot  oe  divided  without  injury,  1181  and  note, 
a  right  of  way  may  be  given  to  one  over  land  aaagned  to  othen,  W^  ^ 
allotment  of  shares,  1182. 

by  lot  when  proper,  1182. 
where  improvements  have  been  made  bona  fide  by  one  tenut  m 

1182,  1188  in  note, 
certificates  of  commissioners,  1188. 
separate  certificates,  1188. 
practice  as  to  certificate,  1188. 
motion  to  quash,  1188. 
on  what  ground  report  of  commissioners  may  be  impeached,  1134  ladft  - 

return  partially  quashed,  1184. 

double  return  and  proceedings  upon,  1184. 

return  quaslied,  new  commission,  1184. 
motion  to  confirm  return,  absolute,  1184. 

mutual  conveyances,  1184. 

usually  ordered  by  original  decree,  1186.  ^^ 

reason  for  requinng  them  in  equity  and  not  at  law,  1134,  U«^ 
1181  note,  1135  note. 

how  conveyances  settled  if  parties  differ,  1135. 
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PARTITION,  eemHnued. 

title-deeds  and  writings,  rales  regarding,  1186. 

when  they  belong  to  parts  of  estates  allotted  to  parties  jointly  with  others, 
1185. 
costs  of  partition,  1185. 

when  one  party  has  leased  his  undivided  share,  1186. 
commissioners  have  no  lien  for  their  charges,  1186. 
recent  statute  in  England  affecting  the  vesting  of  title  on  partition, 
1136. 
vesting  orders,  1186. 

PARTNITR, 

becoming  bankrupt, 

suits  by  his  assignees,  68,  64. 
suits  by  few  on  behalf  of  others,  when  permitted,  281,  232. 

PARTNERS, 

suing  must  not  assume  a  corporate  character,  without  a  charter,  24. 
accounts  between,  taken  before  Master,  1247.    See  Master's  Office. 

PARTNERSHIP, 

whethef  bill  can  be  sustained  for  partnership  accounts  without  seeking  disso- 
lution, 340. 
all  members  parties  in  suit  for  account,  208,  209  note,  235,  286. 
account  taken  before  Master,  124. 

PARTY  (to  the  Record), 

now  competent  as  witnesses,  884  and  note. 

PARTY-WALL, 

injunction  to  prevent  destruction  of,  1748  note. 

PATENTS.    See  Copyright. 

bill  to  restnun  infringement  of,  by  several  defendants,  multi&rious,  346. 

injunction  in  cases  of  patents  and  copyrights,  1746. 

bill  for,  usually  prays  an  account,  1747. 

in  what  cases  previous  trial  at  law  not  necessary,  1747. 

where  patent  has  been  granted  for  long  time,  1747. 

when  made  perpetual,  1777, 1778. 

PAUPER, 

who  may  sue  in  forma  pauperis,  34. 

persons  m  indigent  circumstances  not  required  to  give  security  for  costs,  84. 
may  be  prochein  amy  of  infants,  84. 
but  not  of  femes  covert,  34. 
executors  cannot  so  sue,  35. 

C:hein  amy  cannot  sue  as  pauper,  35. 
krupt  may  petition  as,  35. 
marriea  women,  36. 

in  suit  against  husband,  36  note, 
plaintiff  may  be  admitted  to  sue  at  any  time,  before  or  after  suit  begun,  36. 

whether  plaintiff  may  sue  as,  after  dismissal  of  former  suit,  Z%, 
whether  party  may  appeiu  as,  87  and  note, 
consequences  of  vexatious  conduct  by  pauper  plaintiffs,  37. 
form  cSr  petition  for  admission,  38. 
certificate  of  counsel,  38. 
affidavit,  38. 

sworn  by  party  himself,  38. 
consequences  of  admission,  39. 
of  motions  on  behalf  of,  39. 
of  dispauperinff,  40. 
where  issue  is  directed,  40. 
motions  on  behalf  of  paupers,  how  signed,  39. 
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PAUPER,  continued,^ 

right  of  pauper  to  receive  costs,  89. 

of  defendants  sued  in  forma  pauperi$f  41. 

PAYMENT  OF  MONEY  (into  Court), 
in  what  cases  ordered,  1819  and  note. 

in  the  case  of  executors,  1819  and  note, 
trustees,  1820. 

where  they  owe  money  to  the  estate,  1821. 

although  the  money  is  in  hands  of  i  psrtBff« 
1821. 
balance  in  hand  only  ordered  in,  1822. 

otherwise  when  payments  hare  been  impropeiljiw 
1822. 
money  must  be  trust  money,  1823. 
trust  need  not  be  absolutely  declared,  182S. 
by  purchasers  in  possession,  1828. 

where  sale  is  under  decree,  1824. 
where  it  is  not  under  decree,  1824. 
not  where  sale  is  by  parol,  at  so  much  per  acre,  1825. 
where  there  is  an  implied  trust,  1826.  * 

in  cases  of  partnership,  1826. 

where  plaintiflf  is  a  private  debtor,  1826. 
not  where  defendant  insists  on  a  balance  due  to  IfflW  l"^* 
where  there  has  been  mcdejtdes,  1826, 1827. 
interest  not  in  general  ordered  to  be  paid  in,  1827. 
rule  applicable  to  stocks,  exchequer  bills  and  specific  chattels,  1827. 

enect  of  order  for  payment  into  court,  1827,  1828  and  Dole, 
by  whom  application  to  be  made,  1828,  1829. 

must  show  a  title  to  the  property,  1829. 
in  what  manner  application  made,  1829. ' 
when  made,  1829. 
after  answer,  1829. 

must  be  upon  admission  in  answer,  1829,  1880. 
never  ordered  where  title  denied,  1830. 
defendant  allowed  to  discharge  himself  by  affidavit,  I8S1. 
manner  of  paying  money  into  court,  1831. 

no  money,  &c.,  paid  into  the  bank  without  an  order,  1831. 
order  to  be  lefi  at  the  Accountant-General's  office,  l8St 
manner  of  transferring  stock  into  court,  1882.  ^ 

mode  of  depositing  exchequer  bills,  India  bonds,  and  specific  articles,  I^^ 

investment  of  cash,  1838. 
form  of  orders  to  be  drawn  up  by  the  registrars,  1884. 
how  orders  for  payment  enforced,  1885. 

PAYMENT  OF  MONEY  (out  of  Court), 
by  decree,  1836. 

upon  petition  after  liberty  to  apply,  1886. 
wnen  upon  motion,  1886  note, 
petition  must  be  supported  by  affidavit,  1886,  1887. 
certificate  of  person  with  whom  money  deposited,  1857  and  ao^ 
to  whom  payment  ordered,  1887. 

in  what  cases  directed  to  be  made  to  the  solicitor,  1887, 188S  sod  *** 
to  person  authorized  by  power  of  attorney,  1838  and  note. 

form  of  petition  in  such  case,  1888.  ^^e 

whether  payment  ordered  to  a  person  under  a  general  anthoritr.  1838 10« 
Accountaiit-Greneral  acts  under  power  of  attorney,  1888,  IH89.     ,    ^ 
in  what  cases  Accountant-General  will  pay  to  a  personal  repnsswW^  ' 
payment  to  two  executors  surviving  out  of  three,  1889.  ^ 

when  order  for  payment  is  not  to  party  or  his  personal  repreRBtata^ 

when  prerc^tive  probate  necessary,  1889. 
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PAYMENT  OF  MONEY,  continued. 
aftor  abatement  of  suit,  1839. 
in  the  case  of  a  married  woman,  1889,  1840. 

manner  of  transferring  stock  or  funds  from  one  account  to  another,  1840. 
when  money  has  been  ordered  to  be  paid  oat  to  a  party  whose  title  was  sub- 
ject to  a  contingency,  1840. 
manner  in  which  orders  for  the  payment  of  money  are  carried  into  effect,  1841. 
check  becomes  Toid  if  not  acted  on,  1841. 
sales  of  exchequer  bills,  1842. 
delivery  out  or  exchequer  bills,  1842. 

bank  authorized  to  exchange  exchequer  bills,  and  to  receive  principal  and  in- 
terest without  directions  from  Accountant-General,  1842. 
practice  when  an  order  for  payment  is  appealed  against,  1848. 

PEACE, 

bills  of,  851,  852. 

not  multifarious  because  platntiffi  claim  one  distinct  right  under  different 

titles,  851. 
parties  to  bills  of,  269,  270. 

PEDIGREE, 

in  what  case  necessary  to  be  stated  in  a  bill,  829, 

proof  of,  852. 

examination  de  bene  esM,  in  cases  of,  956. 

PEER, 

process  to  compel  appearance  of,  466. 

answer  of,  481. 
of  taking  bill  pro  confesso  against,  504. 
to  enforce  decrees  against,  1088. 

PENALTY, 

waiver  of,  by  prayer  of  bill,  890. 

demurrer  for  want  of  waiver,  589. 
in  what  cases  defendant  may  protect  himself,  from  discovery  exposing  him  to, 

595. 
or  from  production  of  documents,  1886. 
injunction  to  relieye  from  forfeiture  or  penalty,  1 768. 
in  what  cases  granted,  1768. 

in  cases  of  non-payment  of  rent,  1 768,  1 764. 
in  cases  of  covenants  not  to  assign,  or  to  insure,  or 

to  repair,  1 764, 
refused,  1768. 
PENDENCY  (of  a  Suit), 
what  will  constitute,  657. 
plea  of  former  suit,  660,  661. 
of  pending  suit,  656,  657. 

PENDENTE  LITE, 

assignee  pendente  lite,  not  necessary  party  to  suit,  278. 
effect  of  conveyance  pendente  lite  upon  sequestration,  1072. 
when  assignee  must  dq  brought  before  the  court  by  supplemental  bill,  1596, 
1597. 

PENSION, 

granted  by  the  crown,  1068. 
may  be  sequestered,  1068. 

PERJURY, 

subornation  of,  590. 

demurrer,  because  discovery  may  subject  defbndant  to  the  penalties  of,  590* 

of  witness,  a  ground  for  new  trial,  1 108. 
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PERSON, 

proceaB  against  a  person  not  a  party  to  the  record,  1080. 

PERSONAL  REPRESENTATIVE, 

joinder  of  representative  of  deceased  representattve,  with  actual  repteaeidM- 

tive,  246,  247. 
necessary  party  in  suits  relating  to  assets  of  deceased,  196. 
may  sae  without  bringing  persons  beneficially  interested  before  tlie  court, 

216. 
a  necessary  party  in  demands  against  personalty,  242. 
generally  all  executors  must  be  parties,  245. 

m  what  cases  entitled  to  attend  proceedings  in  Mastei's  o&c^  1149, 1150. 
making  distribution  under  decree  of  court  protected  from  further  amt,  1201 
expenses  of,  when  allowed,  1230,  1231. 
acting  as  solicitor  not  allowed  charges,  1232. 

chared  with  interest  on  balances  on  further  directions,  1458  noie. 
court  may  proceed  without,  1598. 
costs  of,  1463. 

generally  allowed  out  of  the  estate,  1488. 

constitute  primary  charge  in  suits  for  adminiatralioii  of  awjts,  1496, 
1497. 
when  ordered  to  pay  money  into  court,  1819, 1820. 

PETITION, 

under  acts  of  parliament,  4. 

jreneral  nature  of,  1 708. 

m  what  cases  presented,  1709. 

not  before  bill  filed,  1709. 
title  of,  1709. 

scandal  and  impertinence  in,  1 709. 
need  not  be  ogned  by  counsel,  1 709. 
to  what  judge  addressed,  1709,  1710. 
serrice  of,  1711, 1712  and  note, 
setting  down,  1711. 
where  party  does  not  appear,  1712. 

with  regard  to  affidavits,  1711,  1712  and  notes, 
orders,  how  varied,  altered,  or  discharged,  1718. 
for  taxation  of  solicitor's  bills,  1863. 
under  Infant  Custody  Act,  1405. 
orders  on  petition  of  course,  1876  et  seq. 

PETITION  OF  COURSE, 

to  what  judge  addressed,  1709,  1710. 

practice  upon,  when  addressed  to  the  Master  of  the  Bc^ls,  1710L 

the  list  of  petitions  of  course,  1S76  et  seq, 

PETITION  (of  Right), 

nature  and  objects  of,  125. 
in  what  cases  applicable,  125. 
practice  upon,  126. 

no  such  general  remedy  in  America ;  if  it  exists  at  all,  by  partacular 
125  note. 

PETITIONING  CREDITOR'S  DEBT, 
in  what  cases  it  may  be  disputed,  64« 

PLAINTIFFS, 
who  may  be,  6. 
the  Queen,  by  her  Attorney-General,  6. 

governments  of  foreign  states,  18. 

corporations,  21. 

j<unt-6tock  companies,  26. 
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PLAINTIFFS,  continuefi, 

names  and  addresses  of,  in  bill,  369. 

joinder  of,  who  have  no  interest,*  224,  226,  227. 

when  they  may  be  examined  as  witnesses,  88S,  864.    See  Party  to  the 
Record. 
PLEA, 

rule  as  to  in  U.  States  Coarts,  664  note. 

in  some  courts  defendant  may  insist  on  any  special  matter  in  his  answer,  and 
have  the  same  benefit  of  it  as  if  he  had  pleaded  to  bill,  564,  615  in  notes. 

defence  proper  fot  plea,  630. 

if  the  only  aefence,  should  be  perfect  in  itself,  so  that  if  tme  it  shoold  put 
an  end  to  the  cause,  630  note. 

not  necessary  that  it  should  consist  of  a  single  fact,  630,  631  note. 

in  general  relies  upon  matters  not  apparent  on  the  bill,  681. 

pure  plea,  what  is  it,  640. 

Seneral  nature  of,  630. 
istinction  between  affirmative  and  negative,  681. 
peculiarities  of  negative  plea,  681  note, 
of  matters  impeached  by  the  bill,  632. 

subsequent  to  the  bill,  as  bankruptcy,  682. 
puis  darrein  ctmHnuance,  638. 
of  double  pleading,  683  note. 

must  have  an  order  to  warrant  it,  635. 
rule  that  plea  must  reduce  defence  to  a  nn^le  ffround,  638. 

when  various  facts  tend  to  one  pomt  &ey  may  be  pleaded  in  a  sin- 
gle plea,  634. 
in  what  cases  double  pleading  allowed,  634. 
leave  of  court  necessary  to  enable  defendant  to  plead  two  dbtinct  pleas  in 

bar,  634  note, 
principles  upon  which  double  pleas  allowed,  635. 

introduction  of  an  unimportant  fact  will  not  make  plea  multifarious,  685. 
defendant  may  put  in  separate  pleas  to  distinct  parts  of  the  same  bill,  635. 
plea  may  be  allowed  in  part  only,  636. 

rule  refers  only  to  extent  of  the  plea,  636. 
of  averments  in,  636,  637. 

use  of,  in  corroboration  of  plea,  686,  637. 

in  negativing  allegations  in  bill  calculated  to  overrule  plea,  638. 
necessity  for  affirmative  averments,  688. 
for  negative  averments,  689. 
answer  in  support  of,  631  note,  639,  640  and  note. 

in  U.  States  Courts,  when  bill  charges  fraud,  plea  must  be  accom- 
panied by  answer  fortifying  it,  564,  565  note,  687  note, 
negative  plea  requires,  631  note,  640,  641  note, 
where  equitable  circumstances  are  charged,  640. 
not  necessary  in  case  of  pure  pleas,  640. 

effect  o(  recent  changes  in  England,  640. 
where  plaintiff  waives  answer  on  oath,  640  note. 
of  framing  joint  pleas  and  answers,  641. 
rale  that  a  plea  must  not  be  too  extensive,  641. 

overruled,  if*  defendant  answers  as  to  matters  covered  by  it,  691,  in  642  note, 
where  bill  admits  the  legal  bar,  642. 
answer  in  support  of  plea  of  Statute  of  Limitations,  642  and  note. 

of  plea  of  purchase  for  valuable  consideration,  without 

notice,  648. 
of  Sutute  of  Frauds,  648  and  note, 
in  other  cases,  643. 
in  the  case  of  negative  pleas,  644. 
plaintiff  has  right  to  oiscovery  of  all  (acts  necessary  to 
rebut  the  plea,  644. 
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FLEA,  continued. 


the  plea  mast  not  except  from  the  hOl  the  alkgitioi 

which  it  is  the  object  or  the  plea  to  travene,  645. 
rule  with  regard  to  answering  as  to  negative  pleu,  64& 
role  with  regard  to  answering  as  to  docoments,  646. 

where  no  fact  is  stated  in  bill  to  aToid  effect  d 

plea,  646. 
where  facts  are  stated  in  ISH  toayoidikeiiMi 

646. 
where  the  bill  mtsstotes  effect  of  deed,  646, 647. 
rule  as  to  documents  in  the  case  of  negatiTe  pleMi  64T. 
answer  in  support  of  plea  is  no  part  of  the  defence,  647. 
after  plea  overruled  plaintiff  may  except  to  answer,  648. 

or  amend  his  hill,  648. 
test  of  the  sufficiency  of  answer  in  support  of  plea,  648  note, 
of  answering  in  subiidium,  648,  *649. 
of  the  different  grounds  of  pleas,  649. 
if  plea  is  good  to  relief,  it  i^  so  to  the  discoveiy,  649. 
division  or  pleas  to  relief,  649,  650,  651. 

L  Pleas  to  the  jurisdiction,  650,  651. 

to  the  jurisdiction  of  U.  States  Courts  as  dependent  on  cii- 
zenship,  651  note. 

1.  that  subject  of  suit  is  not  within  the  jurisdiction  of  eqaitj,  6JI. 
652. 

2.  that  Court  of  Chanceiy  is  not  proper  tribunal,  652. 

must  show  why  the  Court  of  Chancery  kai  atf 
jurisdiction,  652. 

and  what  other  court  ktf  F* 
diction,  653.  ^^ 

,  and  that  it  can  give  ceojl* 
remedy,  653. 
only  on  plea  to  the  jurisdiction,  653. 
objection  to  jurisdiction  must  be  taken  I?  ^ 
murrer  or  ple^  658. 
IL  Fleas  to  the  person,  654. 
of  plaintiff,  654. 

1.  alienage,  654. 

2.  outlawry,  654. 
8.  attainder,  654. 

4.  infancy,  654. 

5.  coverture,  654. 

6.  idiotcy  or  lunacy,  79,  654. 

7.  bankruptcy  or  insolvency,  60,  654.  ^^ 

obiection  that  plaintiff  is  banknpt^ 
be  taken  in  limine  by  way  of  pi*  •'^ 
note. 

8.  that  the  plaintiff  does  not  sustain  the  character  he  $m^^^ 

9.  to  the  person  of  the  defendant,  655. 

parties  cannot  plead  their  own  disability,  655. 

otherwise  where  proceeding  is  w  »*•  ** 
attainder  and  outlawry,  65&> 
bankruptcy,  655. 
coverture,  655.  ^ 

that  defendant  does  not  sustain  his  alleged  chanetv* 
that  he  b  not  sole  heir,  execaior,  &&,  656. 
that  he  has  no  interest,  656. 
UL  Fleas  to  the  bill,  656. 

plea  of  pending  suit,  656  and  notes. 

must  be  for  whole  matter,  657. 
(dxii) 
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FLEA,  continued, 

pleading  suit  must  not  be  in  inferior  jarisdiction,  658. 
or  in  another  country,  658  and  note. 
mu8t  be  suit  in  equity,  658. 

when  defendant  is  sued  both  at  law  and  in  equity, 
668. 

general  principles  of  election,  659. 
objection  of  another  suit  pending  not  taken  gener- 
ally, by  motion,  except  m  case  of  infants,  659. 
creditors  suits  aAer  decree,  659. 
of  former  suit,  660. 

need  not  be  between  the  same  parties,  660. 
cannot  be  pleaded  to  cross  bill,  660. 
*  averments  m  plea  of  former  suit  pending,  660,  661 

•  and  note. 

of  former  suit  must  not  be  set  down  for  argument, 
661. 

unless  defective  in  form,  661. 
not  put  in  on  oath,  662  and  note, 
by  reason  of  want  of  parties,  662. 
IV.  Pleas  in  bar,  66S. 

of  statutes,  663. 

Statutes  of  Limitation,  663. 

in  the  case  of  bills  for  discovery,  664. 
to  bill  for  payment  of  debts,  664. 
to  bills  for  account,  665  and  note. 

to  what  transactions  applicable,  666. 
merchants'  accounts,  666. 
not  to  trusts,  666,  667. 
in  cases  of  bankruptcy,  667. 
in  cases  of  insolvency,  667. 
effect  of  a  decree  under  a  creditor's  bill  in  prevent- 
ing the  operation  of  Statute  of  Limitation,  667. 
whether  objection  must  be  taken  by  ezecu- 
tors,  667,  668  note. 

by  other  creditors,  668. 
or  by  legatees,  668. 
how  far  it  applies  m  cases  of  trust,  666,  668. 
in  case  of  direct  trusts  no  length  of  time  bars,  668 
and  note. 

rule  applies  only  between  trustee  and 
cestui  oue  trust,  668. 
not  Dctween  trustee  or  cestui  que  trust 
and  third  persons,  668. 
in  cases  of  undiscovered  fraud,  669,  670  notes, 
rule  in  cases  of  mistake,  670. 
what  acknowledgment  or  promise  will  take  case  out 
of  the  statute,  670. 

when  must  be  in  writing,  671. 
cases  of  disability,  672. 
where  defendant  out  of  jurisdiction,  672  and  note, 
where  executor  has  not  proved,  678. 
SUtute  of  LimiUtions,  3  &  4  Will.  IV.  c.  27,  678. 
cases  included  in  its  operation,  674. 
suit  concerning  laws,  674. 
cases  of  concealed  fraud,  674. 
where  there  is  a  purchaser  for  a  valuable  OOD- 

sideration,  674. 
in  cases  of  acquiescence,  674.      • 
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PLEAf  emUmued, 

IV.  Pleas  in  bar  in  cases  of  mortgages,  674,  675. 

no  redemption  after  twenty  years^  possesKAt^^^ 
what  acknowledgment  will  in  soch  case  pre 
vent  time  barring  the  redemptioD,  67i 
must  be  in  writing  ander  statota  Ski 

WilLIV.  c27,s.28,675. 
where  more  than  one  mortgigar,  C7& 
where  more  than  one  mortgagee,  SH 
and  note. 
'    no  suit  to  recover  money  charged  on  land  bj  nfftr 
gage,  &c.,  after  twenty  years,  nnder  tbe  than 
act,  676. 

unless  there  has  been  payment  or  Kkaoi^ 
edgment  in  writine,  676  and  note, 
effect  of  statutes  3  &  4  WilL  lY.  c  27,  on  soibto 
recover  legacies,  677  and  note, 
arrears  of  dower,  678. 
annuities,  677  note,  678. 
rent  or  interest,  &c,  not  recoverable  aftff  0 
years,  678. 

unless  an  acknowledgment  mviibBfr 

678. 
or  unless  prior  mortgagee  has  bees  ■ 
possession,  678. 
form  of  plea  of  Statute  of  Limitatjona,  676, 671 
affirmative  averments,  679. 
negative  averments,  680. 
pleas  of  other  Statutes  of  Limitation,  680. 
Statute  of  Frauds,  681. 

averments  in,  681. 

Statute  of  Frauds  cannot  be  pleaded  to  enabk  a 
party  to  commit  a  fraud,  683. 

this  statute  must  generally  be  insisted  m  if 
plea  or  answer,  681  note, 
not  by  demurrer  unless  olgectioa  i^ 
pears  on  face  of  bill,  681  note, 
effect  of  answer  admitting  the  tinst*  ^1 
and  note. 

party  admitting  the  parol  agiu»* 
in  his  answer  may  stiU  have  bof 
fit  of  sUtute,  if  he  prajs  ftr  i, 
682. 
sales  before  Master  or  conit  not  widoBrfl^ 
pleas  of  other  general  statutes,  683. 
private  and  local  acts,  683. 
of  statutes  must  be  upon  oath,  683.     See  708  note,  711  ^^ 
of  matters  of  record,  683. 

decree  of  Court  of  Chancerjr,  683  and  note,  685. 

decree  or  order  of  dismissal  when  bar  to  aMikff 

suit,  688  note,  684. 
when  cause  has  been  set  down  for  hearinjr.  ^ 
not  when  dismissed  for  want  of  prosecutioo,  0i 
must  be  conclusive  of  the  rights  of  the  p^**^ 

686. 
must  be  signed  and  enrolled,  685. 
what  averments,  685,  686. 

what  answer  in  support  of,  686. 
proceedings  upon  pleay^685,  686. 
(dziv) 
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PLEA,  continued, 

IV.  Pleas  in  bar,  decree  or  order  of  anv  other  court  of  equitj,  686. 
(  of  matter  of  record  not  in  equity,  686. 

f  ^       judgment  of  Court  of  Common  Law,  687 

r  and  note. 

i  of  Court  of  Admiralty,  687. 

1  of  Ecclesiastical  Court,  687. 

(  probate  of  will,  688. 

I  sentence  of  foreign  court,  688. 

court  must  have  full  jurisdiction,  688. 
t  and  decree  must  be  final,  688, 689. 

I  plea  of  decree  or  judgment  of  court,  whether  foreign  or  do- 

mestic, will  be  no  bar  if  there  be  equitable  circumstances 
f  against  it,  689  and  note. 

;  of  matters  in  paitt^  689. 

1.  a  stated  account,  689  note. 
I  must  be  final  and  in  writing,  690. 

general  release  not  under  seal  may  be  pleaded 
as,  690. 
,  need  not  be  signed,  690. 

sufficient  if  for  a  length  of  time  acquiesced  in, 
J  690  and  note. 

mere  delivery  of  account  not  sufficient,  690. 
,  rule  among  merchants,  690. 

must  be  averred  to  be  just  and  fair,  691. 
delivery  up  of  vouchers  to  be  averred,  691. 
'  effect  of  stated  account,  691. 

where  fraud  is  proved,  691  and  note, 
of  surcharging  and  falsifying,  692  and  note, 
specific  errors  must  be  pointed  out  and  alleged, 
692  note. 
2.  a  release,  693. 

what  the  plea  must  contain,  694. 
impeaching  consideration  of  release,  694  note. 
8.  an  award,  694. 

covenant  or  agreement  to  refer  cannot  be  pleaded,  694 

and  note, 
negative  averments  and  answer  when  bill  impeaches 
award  on  grounds  of  fraud,  &c.,  695. 
whether  arbitrators  parties,  695. 

4.  an  agreement  final,  settling  the  whole  matter,  may  be 
pleaded,  695. 

averments  in  this  plea,  696. 

cannot  be  pleaded  where  it  contains  executory  cUoses, 
696. 

5.  of  title,  696. 

founded  en  adverse  possession,  696. 

adverse  possession  will  bar,  696. 

general  allegations  of  disabilities  will  not  invalidate 

plea,  697. 
form  of  plea  of  adverse  possession,  697. 
of  will,  697. 
of  conveyance,  697. 
€.  of  purchase  for  valuable  consideration,  698  and  note. 

by  purchaser  with  notice  from  purchaser  without  notice, 

698  and  note, 
effect  of  marriage  settlement,  699. 
whether  plea  of  purchase  fot  valuable  consideration 
will  avail  against  l^al  title,  669,  700  note. 
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PLEA,  continued. 

fbrm  of  pleas  of  ibis  descriptioo,  700  and  notes, 
averments,  700. 

when  conveyance  pleaded,  700. 
money  truly  paid,  701.  ^ 

whether  particular  consideration  must  be  ilatti 

701. 
must  deny  notice  of  pladntiff's  title  preTiooi  to  pif- 

ment  of  purchase-money,  701. 
notice  must  be  positively  and  not  evasivdy  ^aan% 

702. 
answer  must  also  deny  notice,  703  and  notei. 
effect  where  omission  to  deny  notice  bj  die  fltti 

708. 
where  purchaser  might  by  due  diligence  ban  » 
certained  state  of  title,  703. 
pleas  to  discovery,  704. 

to  amended  bills,  704. 
of  the  form  of  pleas,  704. 
title,  704. 

where  accompanied  by  answer,  704,  707. 
protestation,  704  and  note, 
statement  of  the  part  of  bill  to  which  plea  applies,  705, 7M  note. 

consequence  of  neglect  of  this  rule,  705  note, 
statement  of  the  matter  pleaded,  705.  • 
general  requisites  of  plea,  705. 

must  be  certain  and  go  to  whole  case,  705,  706  and  nola* 
language  of,  706. 

averments,  706,  707. 
technical  expressions,  706. 

conclusion,  707.  . 

question  not  raised  by  plea  cannot  be  raised  by  answer  in  snppcct  of  A,  t*^ 

note, 
plea  must  be  signed  by  counsel,  707  and  note. 

in  what  case  plea  must  be  put  in  upon  oath,  708.  . 

plea  should  be  accompanied  by  oath  in  all  cases  where  the  tratb  «  v 

plea  must  be  established  on  oath  at  the  hearing,  708. 
matters  in  pais,  and  pleas  in  bar  of  matters  in  pais^  on  oath,  <'0S  ^ 
should  be  accompanied  by  oath,  though  oath  to  answer  waited,  70^  ^^ 
not  on  oath,  when  it  should  be,  will  be  set  aside  on  motion,  708  ^^ 
oath  not  necessary  where  court  takes  judicial  notice  of  fact  pleaded,  'W- 

so  of  matters  of  record,  709,  TlO,  Til. 
a  mere  averment  of  identity  will  not  render  oath  necessary,  "OS- 
effect  of  omission  of  oath,  711  and  note.  .  ^ 
in  U.  States  Courts  plea  must  be  on  certificate  of  coonseL  tbsL  n  >> 
opinion,  it  is  well  founded  in  law,  and  on  oath  of  defendant  tbil  ^  ' 
not  interposed  for  delay,  and  is  true,  707  note. 
of  filing  pleas,  712. 
how  swom«  712. 

time  within  which  a  defendant  may  plead,  712  and  note, 
whether  plea  may  be  filed  under  an  order  to  answer,  712,  713  aidi^ 
of  setting  down,  713,  714  and  note. 

no  step  in  the  cause  pending  the  plea,  714, 
effect  of  not  setting  down,  715  and  notes, 
argument  of,  717. 
of  allowing  pleas,  714,  718. 
of  taking  issue  on  plea,  717. 
by  replication  to,  717,  718. 
raTeot  of  replication,  715. 
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FLEA,  continued. 

of  undertaking  to  reply,  716. 

after  replication  truth  of  plea  to  be  proved  hj  defendant,  716  notes, 

718. 
in  what  cases  plaintiff  must  go  into  evidence,  718. 
costs,  718,  719. 
of  saving  the  benefit  of  plea  to  the  hearing,  719. 
of  ordering  the  plea  to  stand  for  an  answer,  719,  720  and  note. 

effect  of  such  an  order,  719  note, 
of  overruling,  720  and  note, 
attachment,  720. 
traversing  note,  720. 

defendant  cannot  demur  are  tenus  after,  720. 
second  plea,  721  and  note, 
plaintiff  may  except  to  answer  after,  721. 
of  amending  and  pleadmg  de  novo,  721,  722. 
costs  thereupon,  723. 

where  Dill  amended  after  plea,  716. 
PLEADING, 

false  averment  of  an  historical  fact,  not  noticed,  20. 

&cta  must  be  alleged  in  bill  positivelv,  865. 

how  far  technical  expression  should  be  used,  367. 

legal  effect  only  of  aeeds  should  be  stated,  368. 

in  what  cases  documents  should  be  set  out  in  hcec  verba,  369. 

of  the  certainty  recjuired  in  bills,  873. 

what  matters  are  well  pleaded,  566,  567. 

certainty  required  in  defendant's  case,  727. 

manner  of  answering  the  plaintiff's  case,  728  et  seq. 

PLEADINGS, 

read  from  office  copy,  997. 

POOR, 

proceedings  where  defendant  brought  up  by  habeoi  carput  appears  to  be,  y 

485.  ^ 

POSSRSSION  (of  Estates), 

decrees  to  deliver  up  possession  of  lands,  how  enforced,  1082. 
from  what  time  purchaser  is  entitled  to,  1271,  1272. 

POSSESSION  (Adverse), 

when  the  possession  of  trustee  is  adverse,  669. 
plea  of,  697. 

POSTEA, 

special  circumstances  indorsed  by  the  judge  upon,  after  trial,  1105. 

POWER  OF  ATTORNEY, 

payment  of  money  out  of  court  to  person  authorized  by,  1888. 

PRACTICE, 

in  Massachusetts  and  other  states,  where  there  is  no  other  rule,  conforms  to 
English,  2  note* 

PRAYER, 

of  bill, 

for  relief,  882. 
process,  390. 
mj unction,  893. 
ne  exeat  regno,  394. 
what  may  be  supplied  under  prayer  for  general  relief,  383  and  notes, 
demurrer  that  the  bill  does  not  pray  proper  relief,  582,  588. 
effect  for  purposes  of  demuirer  to  prayer  for  general  relief,  583. 
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PRELIMINARY  INQUIRIES, 

in  what  cases  directed  by  decree,  1004. 
as  to  vendors'  title,  1004,  1005. 
terms  of  reference  as  to  title,  1005. 

PREROGATIVE  (PROBATE),  • 

when  necessary  before  the  institution  of  a  suit,  325. 

PRESCRIPTION, 

corporations  by,  how  they  sue,  22. 

statutes  for  shortening  the  period  of,  680,  681. 

PRESENTATION  (TO  A  BENEFICE), 
limitation  of  suits  to  enforce,  679. 

PRESUMPTIONS, 

effect  of,  on  burden  of  proof,  848,  849  notes. 

PRETENCE, 

allegation  of,  sufficient  to  put  matter  in  issue,  S76. 

PRETENDED  TITLES,  . 

statute  (32  Henry  L  c.  9)  to  restrain  the  sale  of,  may  be  pleaded  in  bar, M^ 

PREVIOUS  SETTLEMENT, 

effect  of,  upon  wife's  right  to  a  settlement,  102,  lOS. 

PRINCIPAL, 

necessary  party  to  suit  where  agency  appears  on  the  contract,  191,  IH.^ 

PRINTED, 

bill  or  claim  to  be  filed,  314,  400,  401. 
-  advantages  of,  814,  815. 
order  as  to,  315. 

PRIOR  INCUMBRANCES, 

bill  for  specific  performance  and  for  relief  against  prior  incnmbranictsv&*' 
farious,  346. 

PRIOR  INCUMBRANCERS. 

not  necessary  parties  in  suit  by  mortgagee  to  foreclose,  206,  207. 

PRISONER, 

of  war  may  sue,  47. 

of  bringing  defendant  arrested  for  want  of  appearance  to  the  btf  <^^ 

court,  465. 
when  brought  up  for  want  of  answer,  485,  486. 
where  prisoner  is  idiot  or  lunatic,  487. 
where  prisoner  is  obstinate,  487. 

PRIVILEGED  COMMUNICATIONS, 

on  the  ground  of  professional  confidence,  598  e<  seq. 
origin  of  the  principle,  599. 
communications  witn  solicitor  before  dispute,  600. 
cases  for  the  opinion  of  counsel,  601. 

rule  confined  to  cooimunications  with  legal  advisers,  601 ,  604. 
with  respect  to  whom  the  rule  is  unoualified,  601. 
rule  does  not  apply  where  communication  has  no  reference  to  j»w4^ 
employment,  603. 

as  where  to  agents  or  stewards,  60S. 
but  extends  to  interpreters  or  agents  between  so&ik^' 
clients,  604,  1386. 
opinions  taken  by  a  trustee  must  be  disclosed  to  a  cesttii  que  trm<  1^ 
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PRIVILEGED  COMMUNICATIONS,  continued. 

because  discovery  relates  only  to  defendant's  case,  605,  606. 

plaintiflTs  right  limited  to  hctB  material  to  his  own  case,  606. 
general  principles  concerning  documents  relating  to  defendant's 

title,  1383,  1384. 
where  the  plaintiff  has  no  case  except  a  negative  of  the  defendant's 
tiUe,  1384,  1385. 

PRIVILEGED  PERSONS, 

process  against,  to  compel  appearance,  465. 
to  compel  answer,  481. 
of  taking  bill  pro  confess  against,  504,  505. 
to  enforce  decrees  against,  1083,  1084. 

PRIVILEGES, 
of  the  crown, 

judicially  noticed,  568. 
of  Its  officers, 

judicially  noticed,  568,  569. 

PRIVITY, 

between  plaintiff  and  defendant  must  be  shown  by  bill,  383. 
employment  of  agents  or  brokers  does  not  destroy  privity,  333,  384. 

j,r         PRIVY  COUNCIL, 

has  original  jurisdiction  relating  to  boundaries  of  provinces,  20,  21. 

PRIZE,  COURT  OF, 

demurrer  because  matter  witlun  the  juriadiction  of,  578. 

PROBATE, 
V  when  necessary  to  entitle  plaintiff  to  sue,  824,  325. 

what  probate  necessary,  325,  32G. 

PROCESS.    See  Contempt,  Proce88  of. 
to  compel  appearance,  428. 

service  of  subpoena,  and  copy  of  biU,  428  e<  $eq,  and  notes, 
where  no  service  can  be  effected,  446  et  seq. 
where  serrice  has  been  effected,  451. 
^^'  bv  attachment,  452  et  $eq, 

o^  particular  defendants,  465. 

of  Attorney-General,  465. 
of  Peers  and  other  privileged  defendants,  466. 
f^  sequestration  in  case  of,  466,  467. 

form  of  sequestration  and  how  issued,  467. 
of  infante  or  persons  of  unsound  mind,  467,  468. 
.  of  married  women,  469. 

IT  of  corporations,  469. 

sequestration,  in  case  of,  469,  470. 
4  distringases,  469,  470. 

how  sequestration  discharged,  470. 
plaintiff  may  enter  appearance  for  defendant,  470. 

costs  of  entering  appearance  for  defendant,  470. 
defendant  may  afterwards  appear  for  himself,  470. 
in  default  of  answer,  471. 
in  lavor  of  or  against  person  not  party  to  the  cause,  1057  note. 

**    PBOCHEIN  AMY, 
i^  inCuit, 

bow  appointed,  68  in  note. 

by  recent  act  in  England,  must  sign  written  authority  to  solicitor  before  suit 
inMituted,  69. 

need  not  be  person  of  lubftance,  84,  74. 

III.  SIS  (cUiz) 
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PROCH£IN  AMY,  contmued. 
who  may  be,  74. 
removable  for  non-performaiice  of  fak  dirty,  74. 

or  b^  reaA>n  of  baving  adyerse  infeerert,  74. 
cannot  be  receiver  m  the  cause,  75. 
could  not,  nor  oonld  his  wife  be  a  witness,  75. 

exception  and  how  could  be  made  witaMB,  7&  mA^ 
practice  where  he  misconducts  himself  75. 
cannot  retire,  without  giring  security  for  costs,  76. 
proceedings  on  death  ot,  76. 
effect  of  mfant  plaintiff  attuning  twenty-one,  77. 

and  proceeding  with  suit,  77. 
his  liability  to  costs,  74  note,  77. 
prochein  amy  is  not  as  such  liable  for  costs  in  Massaehasetta^  74  i0le> 

but  he  mar  be  compelled  to  indorse  the  writ,  74  irtte.  ' 
may  be  compelled  to  give  security,^  cosU,  74  note, 
of  his  right  to  costs  oat  of  the  infant's  estate,  78,  79. 

not  deprived  of  his  right -in  conseqaence  of  nMte,?^ 
as  to  his  right  to  costs  beyond  taxed  costs,  78.  ^^ 

reference  to  inquire  whether  the  suit  is  for  the  benefit  of  the  wkt^  iV- 
otfeme  covert,  105. 

need  not  be  a  relation,  106. 

must  be  a  person  of  substance,  106. 

may  be  changed,  106. 

upon  what  condition,  106. 
effect  of  death  of,  pending  the  suit,  107. 
of  persons  of  weak  mind,  83. 

of  persons  in  dotage,  imbecile,  haring  religioos  scruples  agvivt  hciB|  p*H 
to  suit,  88  and  note. 

deaf  and  dumb,  83  note. 

PRO  CONFESSO, 

of  taking  bills  pro  confesso,  499. 
practice  not  of  ancient  standing,  500. 
preliminarv  order  always  now  necessary,  500. 
against  defendant  who  has  absconded  without  appearance,  501. 
proceeding  under  statute  1  Will.  IV.  c.  S€,  501. 
under  Orders  of  1845,  502. 
where  defendant  has  appeared,  502  and  note.  . 

upon  answer  by  husband  wiUioat  his  wife,  505. 
upon  insufficient  answer,  508. 
wnere  amended  bill  not  answered,  504. 
against  defendant  in  custody,  504. 
against  peers,  504. 

in  the  case  of  bills  for  discovery,  504. 
against  Attorney-General,  504,  505. 

against  husband  for  want  of  joint  answer  of  himself  and  wifo,  505- 
upon  what  terms  preliminary  order  dischatged«  506. 
not  discharged  by  mere  putting  in  of  answer,  505. 
hearing  when  defendant  waives  all  objections  to  the  order,  506. 
decree,  607. 

service  of  decree  and  notice,  507,  508. 

within  what  time  defendants  may  apply,  508. 
court  may  appoint  receiver,  508. 

du-ect  sequestration  and  payment  npw  *^ 

fyr  restitolion,  508. 
no  process  without  leav«,  508. 
when  decree  made  absolute,  509. 

when  not  made  absolute,  on  what  terms  defendant  pennhled  to  tm^m,^ 
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PRO  CONFESSO,  continwd. 

practice  andcr  1  Will.  IV.  c.  86,  510. 

Orders  of  Mftj,  1845,  Appljr  to  all  caaes,  511. 
proceedings  sabsequent  to  decree,  512. 
practice  in  case  of  bills  for  discovery,  512,  51 S. 
practice  in  U.  States  ConxU  as  to,  499  note, 
in  New  Hampshire,  499  note. 

in  Massachusetts  and  Maine  where  defendant  out  of  the  state,  501  note, 
in  New  Jersey  decree  pro  confuto  may  be  taken  at  any  time  after 
time  to  plead  answer  or  demur  has  expired,  502  note. 
decree  pro  confe$90  cannot  be  taken  against  several  defendants  when  process 

only  served  on  one,  500  note. 
bQl  answered  in  part  only  majr  be  taken  as  confessed  in  other  parts,  50S  note.^ 
where  answer  not  properly  signed  or  sworn  to  may  be  taken  off  file  and  InU 
taken  as  confessed,  503,  504. 
\  decree  pro  eonfetto  will  not  be  set  aside  to  allow  a  plea  to  be  filed,  506. 

effect  of  decree  pro  con/esto  in  regard  to  the  charges  in  the  bfli  and  the 

pUtttiff's  demand,  506  note, 
how  fer  allegations  in  bill  are  admitted  by,  and  how  fer  plaintiff's  demand 
may  be  controverted  after,  506  note,  507  note. 
.  when  plaintiff  must  prove  his  case  notwithstanding,  506, 50  7  in  note, 

against  infants  without  pnxif  eironeoos,  though  there  be  a  guardian  ad  iitem^ 

507  in  note* 
when  defendant  lei  into  defence  after  soch  decree,  509  note. 

in  U.  States  Courts,  509  note, 
practice  as  to,  in  suite  fer  feredosure  in  New  Jersey,  511  note. 

PRODUCTION  OF  DOCUMENTS, 
interlocutory  appUcalioas  for,  1872. 
f  general  principle  concerning  jurisdiction,  18  72. 

application  now  made  in  chtfnbers,  1872. 
fonn  of  summons,  1873. 

of  affidavit  bv  defendant  who  has  not  answered,  1874. 
objection  arising  from  want  of  suflkient  admission  of  possession,  1875. 
when  documents  in  possession  of  an  agent,  1378. 

or  of  an  attomev,  1378. 
when  in  joint  possession  of  defendant  and  others,  1376. 
^  distinction  between  ordering  defendant  to  produce  documents,  and 

I  ordering  him  to  disclose  their  contents,  1877. 

when  required  documents  are  abroad,.  1878. 
what  description  of  documents  sufficient,  1378. 
.  want  of  sufficient  description  renders  answer  insufficient,  1379. 

what  is  sufficient  interest  in  documents  to  enable  plaintiff  to  move,  1380. 
admission  of  relevancv  sufficient,  1379. 
effect  of  denial  by  defendant  of  plaintiff's  title,  1880. 
meaning  of  the  rule  that  a.  defendant  must  answer  fully,  1880. 
whether  the  plaintiff  in  a  suit  to  set  aside  a  deed  has  a  right  to  tha 

production,  1881. 
how  right  to  production  affected  by  pleadings,  1381. 
^  special  exemptions  from  discovery,  1385,  1386. 

*  that  required  documents  relate  exclusively  to  defendant's  case,  1885, 

1386. 
f  effect  of  a  reference  by  answer  to  documents  fer  greater  oertaioty,  1885. 

exemption  arising  finom  prafesnonal  privilege,  18M. 
in  the  case  of  a  mortgagee,  1887. 
r  in  a  suit  for  reSemption,  1887. 

where  the  only  question  is  with  respect  to  the  amoiwt,  1887^  1868. 
f  in  what  place  documents  will  be  ordered  to  ba 

I  prodnction  by  the  plaintiii;  1880, 1891. 


INDEX. 

PRODUCTION  OF  DOCUMENTS  (before  a  Master), 
discretionary  in  Master,  1153,  1154. 

may  order  inspection  instead  of  production,  1154. 
parts  of  books  not  relating  to  case,  1 155. 
now  prodaction  enforced,  1154,  1155. 
course,  where  party  ready  to  produce  deeds,  &c.,  1155. 
course,  where  adverse  party  not  satisfied  with  production,  1155  and  note. 
Master  to  allow  reasonable  time  to  examine  books,  &c,  produced  ftrfn^ 

examination  as  to,  1 1 55  and  note, 
when  party  requires  further  time  to  produce  document,  1156. 

or  wishes  opinion  of  Master  as  to  his  duty  to  produce,  1155, 115€. 
production  dispensed  with  and  inspection  granted,  1156. 

inspection  of  bank  booxs,  1156. 
proceedings  in  case  of  de&ult  in  not  producing,  1157. 
Master's  certificate  of,  1157. 
contempt,  proceedings  for,  1158, 1159. 
how  contempt  clear^,  1159. 

power  of  sequestrators  to  seize  Ae  documents  ordered  to  Vj^* 
duced,  1159. 
documents  when  brought  in  to  be  deposited,  1160. 

order  for  delivering  out,  to  enable  party  to  put  in  examinstiop,  U^ 
where  purposes  of  production  accomplished,  1166. 

PRODUCTION  OF  DOCUMENTS  (upon  the  Trial  of  an  Ism), 

order  for  the  parUes  to  produce,  1098. 

documents  in  the  hands  of  another  party  ordered  to  be  prodooed,  10S&> 

documents  held  in  autre  droit  not  produced,  1098. 

PRO  INTERESSE  SUO, 

order  for  examination  for,  1078.    See  Interessb  Suo. 

PROMISE, 

what  wiU  take  a  case  out  of  the  Statute  of  Limitationi,  670, 671. 

PROMISSORY  NOTE  (to  Wife), 

its  effect  upon  wife's  right  by  survivorship,  110,  111. 

PROOF, 

of  debt  due  to  wife,  not  a  reduction  into  possesaioo  by  hnsbandi  111* 
confined  to  matters  in  issue,  850. 

PROPRIETORS, 

joint,  of  a  general  institution,  may  sue  on  behalf  of  ttiemeelves  and  fl^A 
238,  284. 

PROROGATION  OF  PARLIAMENT, 
judicially  noticed,  568. 

PROSECUTION, 

dismissal  of  bill  for  want  of,  799.    iSes  Dissmissai*  of  Bill. 

PROSECUTION,  CRIMINAL, 

demurrer  because  discovery  may  subject  defendant  to,  589,  590. 
married  woman  not  bound  to  answer  a  bill  which  wotdd  render  her 
liable  to,  590,  591. 

PROTESTATION, 

in  demurrer,  object  of,  610. 
in  plea,  704. 

PROVINCES, 

division  of  England  into,  judicially  noticed,  568. 

PUBLICATION,  968. 
what  is,  968  and  note. 
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PUBLICATION,  canimved. 

rale  as  to  in  U.  States  Coarta,  963  and  note. 

rale  to  paflt,  964. 

application  to  enlarge  publication,  961^. 

meaning  of  enlarging  paUication,  965  note, 
change  of  the  manner  in  which  publication  paaaea  by  order  of  May,  1845|  965. 
examination  murt  cloae  at  the  tune  preacribedy  965  and  note, 
enlargement  of,  965,  966. 

after  an  oider  for  enlai^gement,  966. 

when  conmiinon  sought  to  be  made  retunuhle  after  ordinary  tiihe  of 
publication,  966. 
where  cross-bill  filed,  966. 
in  a  cross-cause,  967. 
after  publication  has  passed,  967. 
when  motion  for  enlargement  should  be  made,  967  note. 
OB  affidavit,  967  note,  968. 

except  in  eases  cffiraod,  967  note,  968. 
enlargement  upon  an  untrue  allegation  informal,  968. 
another  commission  granted  after,  when,  968,  969. 
after  publication  enlai^ged,  other  side  may  examine  at  1a>|!^  ^^^^ 
adjournment  of  cause,  when  necessary,  in  consequence  ofenlargement,  969* 

how  procured,  969. 
effect  of,  969. 

examinatioQ  of  new  witness,  after  publication,  975. 
^  must  be  by  i^ecial  order,  975. 
unl^B  it  be  merely  to  proTo  exhibit  sisa  voo$f  975. 
in  what  cases  granted,  975  and  note* 
upon  reference  to  the  Master,  976. 
to  discredit  another  witness,  976  and  note. 

not  granted  unlew  upon  articles  {HreTioosly  filed,  976,  977. 
form  of  articles,  977. 
use  of  articles,  977. 

to  give  notice  to  other  puty,  of  the  ground  of  objection,  978. 
all  examinations  as  to  credit  without  articles,  impertinent,  978. 
order  for  leave  to  examine  witnesMs  to  credit,  how  granted,  978. 
where  commission  is  required,  979. 
order  fat  liberty  to  examine  witnesses  as  to  eredit,  form  and  directions 

of  it,  979  and  note, 
where  it  permits  a  party  to  examine  as  to  facts,  it  most  be  as  to  iSMts 

not  in  MMie,  980. 
character  and  form  of  inquiry  as  to  credit,  980  and  notes, 
articles  never  allowed  as  to  competency  ojf  witness,  981. 
form  of  interrogatories,  981. 

PUNISHMENT, 

rule  that  not  one  is  bound  to  answer  so  as  to  subject  himself  to,  589,  590. 
feme  covert  not  bound  to  answer  so  as  to  subject  her  husband  to,  590,  591. 

PURCHASE-MONEY, 

order  for  payment  into  court,  1381. 

application  that  the  money  may  be  laid  out,  1276. 

in  what  cases  it  may  be  applied  in  paying  incumbnuieea»  1S76. 

PURCHASE  FOR  VALUABLE  CONSIDERATION, 
plea  of,  698  ef  se^.  and  notes, 
marriaoe  settlement  equivalent  to^  699. 
form  of  plea  of,  700. 
averments  in,  700. 
answer  in  support  of,  703. 
may  be  taken  advantage  of  by  answer,  728. 
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PURCHASER  PENDENTE  LITE, 
when  a  neceasary  party,  278. 

in  what  cases  he  must  be  brought  before  the  oout  by  sapplementai  biO,  tTi 
right  of,  to  reference  as  to  title,  1004. 
most  see  that  sale  is  according  to  the  decree,  1278, 1S65. 
not  liable  for  loss  by  fire  till  report  is  confirmed,  1273. 
not  compelled  to  take  estate  where  decree  is  erroneous,  1274. 
how  he  can  enforce  the  order  for  letting  him  into  possesaon,  1277. 
how  order  enforced  against  him,  1279,  1280. 
discharge  of  incompetent  purchaser,  1180. 
substitution  of  another  purchaser,  1288. 
re<«ale  by,  at  a  profit,  1284  and  note, 
where  biddings  are  re(^>ened,  allowed  charges  and  expenses,  1287. 

PURCHASERS, 

under  decree  where  infant  has  a  day  to  show  cause,  must  accept  ^de,  151,  lii' 
under  distinct  contracts,  bills  against  will  be  multifarioiis,  S4S,  944. 
in  different  lots  at  an  auction  cannot  join  in  same  bill,  350, 351. 

PURPRESTURE  AND  NUISANCE.    See  Nuisance. 

QUAKER, 

commission  to  take  answer  of,  787. 

QUEEN, 

suits  on  behalf  of,  6.  • 

may  sue  either  at  law  or  in  equity,  6. 

in  what  courts,  7. 
cannot  be  a  defendant,  must  be  sued  by  her  attorney-general,  125.^ 

but  if  rights  of  the  crown  immediately  oonomed,  proeM^  ^ 
be  by  petition  of  right,  125, 126. 
must  be  sued  by  her  attorney-general,  128. 

QUERIED  ITEMS, 

proceedings  upon  in  Master's  office,  1224. 

QUO  WARRANTO, 

demurrer  to  discovery,  because  it  would  subject  defendant  to,  5€5. 

REAL  ESTATE, 

effect  of  sequestration  upon,  1073. 

RECEIPT,  ,  . 

by  husband  or  person  authorized  by  him,  effect  upon  wife's  i^  lij*^ 
Torship,  111. 

RECEIVER, 

nature  of  the  office,  1406. 

i^pointment  of  discretionary  with  court,  1406  and  note,  1409  note- 

an  officer  of  the  court,  1407. 

entitled  to  advice  and  protection  of  court,  1407  note. 

in  what  cases  appointed,  1407  et  9eq. 

where  fund  is  in  danger,  1407  notes. 

not  merely  where  it  will  do  do  barm,  1407  note.  ^ 

at  the  instance  of  a  party  who  has  an  equitable  iale'A  ^ 

and  note, 
in  claims  arising  out  of  equitable  interests,  1407. 
in  case  of  mortgagees  and  other  equitable  creditanil^f'^ 
without  prejudice  to  persons  havms  prior  kgal  e<i>%  ^' 

1408. 
prior  incumbrancer  cannot  object  except  by 
1409. 
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RECEIVER,  continued. 

granted  at  instance  of  second  incumbrancer,  wherever  first  incombrancer  if 
not  in  possession,  although  partr  creating  incumbrance  is  abroad,  1409. 
or  has  absconded  to  avoid  service,  1410. 
not  against  possession  of  party  having  a  prior  legal  estate,  1410. 

what  possession  is  necessary  to  have  this  effect,  1410. 

where  tenant  in  common  or  joint  tenant  has  only  an  equitable  estate,  979. 

when  not  appointed  against  mortgagee's  oath  that  sometntng  is  due,  1410, 

1411. 
appointed  in  mortgage  cases  with  great  caution,  1411  note, 
in  what  cases  agamst  the  legal  estate,  1411. 

where  prior  incumbrancer  will  not  assert  his  right  by  taking  possession, 

1409. 
at  the  instance  of  a  purchaser,  1411. 

in  suits  by  creditors  where  evident  real  estate  must  be  sold,  1411. 
where  party  in  possession  is  wrongfully  entitled,  1412. 
where  there  is  an  implied  trust,  1412. 
wherever  there  is  danger  to  the  estate,  1407  notes,  1412. 
in  the  case  of  executors  and  administrators,  1412. 
where  the  danger  arises  from  misconduct  or  neglect,  1413  and  note, 
not  where  executor  merely  mixes  trust  fund  with  his  own,  1413  note, 
where  executor  has  removed  from  the  estate,  1413  note, 
where  he  is  actually  insolvent,  1418. 
not  for  mere  poverty,  except,  &c.,  1413. 
in  the  case  or  trustees,  1414. 
in  case  of  assignees,  1414  note, 
where  trustees  refuse  to  act,  1414. 
where  they  have  committed  clear  breach  of  trust,  1414. 
effect  of  acquiescence  by  cettui  que  trusty  1415. 
in  cases  of  misconduct,  whether  trustee  by  express  appointment  or  by 

implication,  1415. 
order  for  purpose  of  accumulating  a  fund,  1416. 
not  appointea  where  party  making  application  has  legal  right,  1416. 

as  in  the  case  of  dispute  between  heir-at-law  and  devisee, 

1416. 
danger  to  property,  1416. 
may  be  appointed  to  preserve  property  pending  litigation  in  ecclesiasti- 
cal court,  although  administration  pendente  lite  might  be  also  obi^ed, 
1416,  1417. 
pending  an  appeal  to  the  Privy  Council,  1417. 
not  granted  as  between  joint-tenant  and  tenant  in  common,  1418.    Bui 

see  1418  note,  1420  note, 
in  the  case  of  mines  worked  in  partnership,  1418. 
in  the  case  of  partnership,  1418  to  1421  and  in  notes, 
where  no  dissolution  is  souoht,  1419. 
but  generally  appoint  receiver  in  case  of  partnership  with  view  to  ^no- 

lulion,  1419  note, 
funeral  rules  in  regard  to  receivers  in  partnership  cases,  1420. 
m  suits  between  surviving  partner  and  representatives  of  decfrascd 

partner,  1420,  1421. 
where  all  the  partners  are  dead,  1421. 
in  case  of  corporations,  1421. 

in  suits  for  specific  performance  of  agreements,  1421. 
in  ca.^es  of  infancy,  1421. 
of  what  things  there  may  be  receiver, 

of  rents,  of  a  rectory ;  of  an  office,  1422,  1423. 

of  a  pension  granted  by  the  crown,  of  heir-looms,  of  turnpike  toUa,  1421. 

1423. 
of  estates  out  of  England,  1423. 
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RECEIVER,  continued. 

who  may  he  a  reoeWer,  1424. 

heir-at-Uw  w  trustee  wilhoafc  encwiiimeiii,  1424, 
solicitor  in  cause  cannot  be,  1425. 
whether  officer  of  insolvent  corporation  can  be,  1425  note, 
one  partner  of  the  partnerBbip  property,  1425  note, 
son  of  a  next  friend,  1424. 
ttppointment  of  receiver,  1425. 

receiver  not  appointed  unless  there  is  a  bill,  1407  note,  1426  aad 

whether  must  oe  prayed  for  in  bill,  1426  and  note. 

application  for,  how  made,  and  when,  1426. 

generally  must  be  upon  notice,  1426^  1427  note* 

form  of  order,  1428. 

in  what  cases  without  sureties,  1428. 

where  receiver  is  of  real  estate,  14S2. 

form  of  certificate  upon  appointment^  1430. 

appointment  by  chief  clerk,  1480. 

appointed  for  benefit  of  all  parties,  and  estate  BmstbearloBibf  ^ 

ciency  in  receivers'  accounts,  1431. 
how  appointment  of  by  Master  objected  to,  1430  note, 
what  must  be  shown  to  defeat  Master's  selection,  1430  note, 
securities  to  be  given,  1429  and  note. 

recognizance,  1480. 
effect  of  appointment  generally,  1431* 
consequences  of  appointment^  1432. 

attornment,  now  enforced,  1432. 
occupation-rent,  in  what  cases  fixed,  1433. 
manner  in  which  possession  of  receiver  contested,  1483  and  nofea 
examination  pro  interesse  stio,  1483. 
salary  and  allowances,  1434. 

salary  when  fixed,  and  amount  of,  1434, 1485. 
allowances  for  trouble,  expenses,  &c.,  1435  and  DOteb 
powen^  duties,  and  liabilities,  1436  and  notes. 

possession  of  estates,  and  attornments,  how  obtained,  1436, 1437. 

tenants  to  pay  arrears,  1437. 

power  to  distrain,  to  set,  let,  and  manage,  1437. 

may  give  notice  to  auit,  but  cannot  brin^  ejectment,  1437,  U3& 

cannot  incur  expenditure  upon  estate  without  leave,  1438. 

power  as  to  repairs,  1438. 

outstanding  estates,  how  got  in,  1438. 

auit  .by  receivers,  1438,  1439  and  note. 

should  not  employ  solicitor  of  either  party,  1436. 
interest  on  incumbrances,  how  kept  down,  1439. 
in  what  oases  receiver  chained  with  losses,  1489. 

in  the  case  of  failure  of  banker,  1439. 
where  he  parts  with  his  contitil  over  fond,  1446. 
where  he  deposits  money  ibr  his  own  credit,  1446. 
where  he  does  not  pass  his  accounts  regobrij)  l^ 
in  what  cases  receiver  charged  with  interest,  1440,  1441. 
general  orders  of  1792  and  1796  . .  1429,  1443. 
when  chai^d  with  difference  in  price  of  slock,  1441. 
receiver  of  infant's  estate  chai^ged,  though  be  bad  settled 

1441. 
receivers  may  apply  to  pay  in  balances  in  thiur  hands  tinj 
1442. 
accounts, 

bringing  in  of,  how  compelled,  1448. 

course  where  receiver  does  not  proceed  with  lib  aoeounti^  1449L 

in  what  manner  passed,  1448. 
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RECEIVER,  coniinued. 

payment  of  balance,  1012. 

where  the  order  of  appointment  does  not  provide  for  it,  1444. 

how  enforced,  1444. 

by  committal,  1444. 

by  putting  his  recognizances  in  suit,  J 444,  1445. 

proceedings  upon  recognizances,  1445,  1446. 

where  the  penalty  exceeds  the  sum  due,  1446. 
discharge, 

not  upon  their  own  application  merely,  1446. 
continuance  of,  1446. 
receiver  superseded  by  decree,  1447. 
sureties  of,  their  rights  and  liabilities, 

discharge  of,  in  what  cases  on  their  own  request,  1447. 

effect  en  their  discharge,  1448. 

extent  of  liability,  1448. 

surety  allowed  to  attend  passing  of  account,  1448. 

course  where  action  is  brought  against  sure^,  1448. 

surety  to  stand  in  place  of  receiver,  1449. 

RECITALS, 

form  of,  in  decree,  1021. 

RECOGNITION, 

of  foreign  states  by  the  government  here,  necessary  to  enable  ihem  to  8a6| 
19. 
judicially  noticed,  568. 

RECORD, 

of  the  proof  of  records,  viva  voce,  877. 

of  records  which  prove  themselves,  858  et  seq. 

of  copies  of  records  under  seal,  how  proved,  859,  860. 

depositions  of  witnesses  in  other  courts,  how  proved  in  chan- 
cery, 868. 
proceedings  in  chancery,  how  proved,  865. 
pleas  of  matters  of  record,  686. 
pleas  of  matters  of  record  not  in  a  court  of  equity,  686. 

RECOVERY, 

plea  of,  686. 

RECTOR, 

disputing  a  modus,  has  a  right  to  an  issue,  1088,  1089. 
costs  of  rector  or  vicar  in  a  suit  to  establish  a  modus,  1465. 

REDEMPTION, 
of  mortgage, 

not  decreed  after  twenty  years'  possession,  664  note,  676. 
decrees  for,  1016. 

must  have  a  final  order  to  complete  them,  1015,  1016. 
form  of  claim  for,  581. 
accounts  in  suits  for,  before  a  Master,  where  mortgagee  has  been  in  pOMW 

sion,  1235. 
form  of  decree  for  account  in  such  case,  1235. 

party  applying  to  redeem  should  bring  in  charge  stating  rents  and  profitii  fte.y 
claim  for  waste,  &c.,  1 296. 
proceeding  upon  this  charge,  1236. 
discharge  by  defendant,  what  that  should  state,  1236. 
how  far  mortgagee  is  trustee  for  mortgagor,  1236  note, 
as  to  the  rents  and  profits,  duty  of  mortgagee  in  respect  of  obtaining,  1236. 
dtttr  imposed  on  mortgagee  by  takinc  possession,  1286. 
with  what  rents  he  should  be  chargea,  1236. 
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REDEMPTION,  eantinued. 

how  mortgagee  affected  by  wilflil  de&idk  or  grofli  negiigenee,  ltS7. 

what  to  be  r^arded  a»  such,  1237. 
where  mortgagee  himself  occupies  the  estate,  1237. 

occupation  should  be  alleged  to  chai^  him«  1 237  note, 
rents,  &c.,  that  have  arisen  from  mor^agee's  ezpenditores  in  impnmaatif 

1287,  1288. 
rent  chargeable  where  premises  subject  to  leaaei  1233. 

where  proof  of  certain  price  paid  for  rent  at  <Bi  tat| 
1288. 
when  mortgagee  answerable  for  deterioration  of  the  preauses,  1838. 
where  mortgagee  occupies  or  receives  rents  after  hb  debt  is  sitiifisd,  Ittt* 
interest  thereon,  1289. 
how  mortgagee  regarded  when  his  debt  is  paid«  1289. 
duty  of  Master  in  cases  where  mortgagee  has  kept  no  aoeoontii  12SS. 
effect  of  mortgagee's  negligence  in  keeping  accounts,  1289. 
where  mortgagee  insures  property  and  reooyers  for  a  loss,  12S9. 
as  to  repairs  imd  lasting  improvements,  and  other  aUowancei  lo  mn^ppi 

1289. 
duty  of  mortgagee  in  reference  to  repairs,  1239,  1240. 
how  reasonabieneflB  of  repairs  is  determined,  1240. 
mortgagee  allowed  no  advantage  out  of  estate  beyond  principal  sad  iotot^ 

1240. 
for  what  repairs  and  improvements  mortgagee  allowed,  1240. 
for  what  he  will  not  be  allowed,  1240, 1241.  . 

in  cases  where  mortgagee  occupied  and  made  improvementB  mpponS  '*' 
self  to  be  absolute  owner,  1241.  ^  , 

where  improvements  are  made  with  knowledge  and  acquitfM**  ^ 
holder  of  equity,  1241,  1242. 
allowed  for  all  expenses  necessary  to  the  preservation  of  the  e>t*^t.^^* 
where  rent  not  sufficient  to  keep  estate  in  reasonable  repsffi  1*^ 

1242.  .Am. 

mortgage  of  mines,  mortgagee  in  possession  having  right  to  work  tM 

1242. 
how  far  mortgagee  is  entitled  to  charge  for  lasting  impit>vements,-(F»^ 
considered,  1242»  1248  and  notes, 
only  so  &r  as  beneficial  to  the  estate,  1248  and  in  notes,  1244. 
other  allowances  made  to  mortgagee,  1244,  1245. 
compensation  allowed  to  mortgagee  for  his  trouble,  8cc,  1245  and  iiol» 
as  to  the  mode  of  stating  the  account,  1246. 
amount  to  be  made  up  to  time  of  Master^s  report,  1246. 
rents  and  profits  after  decree  of  foreclosure,  1246. 
remedy  in  such  case  wholly  in  equity,  1246. 
effect  of  Mastoids  report  in  regard  to  mortgagee's  account,  fte.,  1246,  lU^ 

not  generally  rervidwed  as  to  the  account  or  the  item,  1247. 
rests,  annual  or  semi-annual,  in  taking  accounts,  1S49, 1230. 
not  allowed  unless  ordered,  1249. 
in  what  cases  rests  allowed  and  rules  for  making  tihem,  12(0 

REDUCTION  INTO  POSSESSION, 

what  constitutes  reduction  to  possession  by  husband  of  wiie*s  c&sm  ** 

109  et  seq. 

effect  of  judgment  at  law  and  decree  in  equity,  112. 
effect  of  husband's  assignment  upoUi  1 12,  118. 

when  chose  in  action  capable  of  immediate  reduction  into  possesMBi  1^ 
effect  of  assignment  by  act  of  law,  115. 

RB-EXAMINATION  OF  WITNESSES,  389,  895,  896,  970.    Sm  Wntjj 
rests  in  discretion  and  granted  only  under  peoslimr  cig6BBHtii**> 
note. 
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REFERENCE  (to  Instroments), 

makes  them  a  part  of  the  record,  872. 

effect  of,  upon  argument  of  demurrer,  566. 

in  what  cases  court  will  take  upon  itself  to  look  at  document  referred  to,  566. 

effect  of,  unon  motion  for  production  of  documents,  1886. 

when  defendant  partially  sets  out  the  document,  1885. 

REFEREKCE  rto  Master), 

to  inquire  whether  suit  for  benefit  of  infant,  78. 

not  allowed  on  instiffation  of  next  friend  himself,  71. 
proceedings  in  Masters  office  upon  reference,  1141  et  9eq. 

REGISTRAR, 

to  keep  lists  of  causes,  984,  985. 
to  set  down  causes,  984. 
signature  of,  to  decrees,  1026. 

REHEARING  AND  APPEALS  fm  the  Court  of  Chancery), 
different  methods  of  reyiewing  decision  of  court  below,  1640. 
no  appeal  from  decree  by  consent,  990,  991  note,  1540. 
but  appeal  not  prevented  by  consent  to  consequential  order,  1541. 
who  may  appeal,  1541. 

creditors  coming  in  under  decree,  1541. 

any  person  bound  by  decree  may  appeal,  1541, 1542. 

remaind^pnan  after  estate-tail,  1542. 

purchaser  under  a  decree,  1542. 

one  of  scTcral  against  whom  decree  rendered,  1541  note. 

party  may  appeal  though  he  has  not  appeared  in  the  court  below, 

1541  note, 
one  defendant  whose  interest  is  different  from  that  of  the  others 

may  appeal  without  others,  1541  note, 
only  those  bound  by  decree  can  appeal,  1542. 
one  who  has  no  interest  or  whose  interest  has  ceased  cannot  ap- 
peal, 1541  note.  * 
a  mere  interest  in  costs  gives  no  right  to  appeal  as  to  any  other 

matter,  1541  note, 
only  a  person  aggrieved  by  decree  can  appeal  from  it,  1541  note, 
oalv  a  party  or  one  representing  a  party  can  appeal,  1541  note, 
appeal  may  be  m  forma  paupena^  1542. 
upon  what  grounds  appeal  or  rehearing  will  lie,  1543. 

not  where  tne  decree  is  on  a  matter  in  the  discretion  of  the  Judge, 

1543, 1644. 
not  frt>m  an  order  concerning  the  mere  practice  of  the  court  or 

courM  of  proceeding,  1543  note, 
not  from  a  mere  initiatory  order,  1543  note, 
not  from  an  order  directing  a  sale  of  the  property  in  litigatioii, 

&C.,  1543  note, 
not  from  an  order  refusing  a  rehearing  of  a  motion  for  instructions 

to  a  Master,  as  to  the  examination  of  a  witness,  1543  note, 
not  from  a  decree  ordering  an  account,  1543  note, 
not  from  an  interlocutory  order,  1543  note, 
other  cases  where  rehearing  or  appeal  will  not  be  allowed,  1 559  note, 
an  order  directing  an  issue  may  be  appealed  from,  1543  note. 

otherwise  in  some  courts,  1091  note, 
an  order  directing  an  attachment  continuing  in  adjudication  that 

defendant  is  in  contempt  may  be  appealed  from,  1543  note, 
an  appeal  lies  fr^om  an  order  refusing  to  open  proofs  in  a  cause, 

when,  1543  note, 
so  from  an  order  refusing  to  dissolve  an  injunction,  1543, 1544  note, 
so  from  an  order  granting  ii\jn&ction,  1544  note. 
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REHEARING  AND  APPEALS,  eontin^, 

rule  that  there  can  be  no  rehearing  for  coeta,  1544  and  note, 
exceptions  to  the  rule,  1544  note. 

where  coets  are  matter  of  strict  right,  1544  note. 

where  costs  are  payable  out  of  the  estate  or  are  part  of  tke  l^ 

lief,  to  which  plaintiff  is  entitled,  1544, 1545. 
where  party  is  ordered  to  pay  costs,  which  ought  to  be  pad  oil 

of  fund,  1545,  1546. 
where  costs  of  the  proceeding  are  given  by  statute,  ISK. 
rule  that  no  appeal  for  costs,  not  evaded  by  coupling  another  insniaat 
ground  of  appeal,  1546. 
exception  where  other  ground  of  appeal  is  bona  fidt  takeiii  1M4. 
parties  cannot  appeal  piecemeal,  1547. 

order  for  rehearing  or  an  appeal  does  not  stay  proceedings  under  ten. 
without  special  order,  1547. 
effect  of  an  appeal  on  proceeding  in  cause  in  New  York  and  io  Hwi- 
chusetts,  1547  note, 
of  suspending  execution  of  decrees  pending  an  appeal,  1548, 1549. 
regulated  somewhat  by  discretion  of  court,  1548  note, 
court  will  suspend  where  object  of  appeal  might  otherwise  bekrtt  1^ 
where  there  is  danger  of  irreparaole  mischief,  1548. 
not  permitted  where  su^nsion  of  decree  would  decide  ike  qa»- 

tion,  1549. 
suspension  in  cases  of  orders  concerning  injunctioDa,  sale  of  fRf 

erty  and  specific  performance,  1548, 1549. 
orders  for  protection  of  rights  of  parties  pending  appeal,  1M9  sUt 
time  for  foreclosure  enlarged  or  terms  of  bringins  in  money,^!^ 
suspension  not  allowed  because  expenses  may  be  incuired  by  pi** 

ceedings  in  Master's  office,  1550. 
on  what  terms  suspension  allowed  in  certain  cases,  1549,  lUl 
notice  to  Accountant-Greneral  not  to  permit  transfer  peodo^ vf" 
peal,  1551. 
what  decrees  or  orders  may  be  reheard,  1551, 1552, 155S. 
in  what  cases  rehearings  are  allowed  in  U.  States  Courts,  1551, 155S. 
orders  upon  motion  not  reheard,  unless  decretal,  1552,  155S. 
no  rehearing  where  defect  may  be  otherwise  remedied,  1553. 
rehearing  only  on  points  existing  at  the  decree,  155S. 

not  to  correct  subsequent  inconvenience,  1553* 
before  what  judge,  1553. 
how  often  rehearing  permitted,  1554. 
leave  necessary  before  second  hearing,  1555. 
no  rehearing  aiter  enrolment,  1555  and  note, 
within  what  time,  1555. 

rehearing  afler  decree  has  been  carried  into  execution,  1556. 
rehearing  after  decree  not  of  right,  but  of  discretioQ,  1556  note,  1559  ailt 
petition  tor  rehearing,  1556. 
to  whom  petition  addressed,  1556. 
form  of  petition,  1557. 

statement  of  facts,  1557. 

must  state  orders  subsequent  to  decree,  1557. 

irregular  petition  taken  from  files,  1557. 

not  necessary  to  state  reasons,  1558. 

requisites  of  a  petition  for  rehearing  in  the  U.  States  Covti«  1^ 

certificate  of  counsel,  1558  and  note. 

generally  acted  upon,  1558. 
same  effect  not  given  to  certificate  of  connael  in  U.  States  9  * 
England,  1599  note, 
court  may  hear  the  petition  before  it  allows  the  appeal  to  be  set  dowv.  I^ 
respondent  may  apply  by  motion  to  have  petition  taken  finom  files,  15^' 
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BEHEARIN6  AND  APPEALS,  qontmued. 
how  petition  presented,  1560. 

notice  of,  1560,  note, 
fiat  upon,  1560. 
nndertaking  to  pay  oosts  of  proeecoting  decree,  1560. 
object  of  undertaking  to  pay  costs,  1560,  1561. 
appeal  nullity  on  failure  to  give  appeal  bond,  1560  note, 
if  no  bond  jpven,  execution  of  decree  not  stayed,  1560  note, 
reauisites  or  appeal  bond,  1560  note, 
order  to  set  down  rehearing,  1561. 

of  the  payment  of  deposit,  1561. 
service  of  order  to  set  down  rehearing,  1562. 
anner  of  hearinji;,  1562, 1563  and  note. 

where  defendant  appeals  from  whole  decree,  1962, 1563. 

from  judgment  on  demurrer,  1563. 
who  entitled  to  be  heard,  1563. 
of  reading,  new  evidence  upon,  1564,  1565  and  notes, 
no  evidence  as  to  matter  not  in  issue,  1566. 
of  the  evidence  on  appeal  or  rehearing,  1564, 1565  notes, 
whole  case  open  to  respondent,  1566. 

even  where  appeal  is  against  part  only,  1567. 

but  as  to  the  appellant  the  case  is  open  only  as  to  the 

parts  of  decree  complained  of,  1564  pote,  1567  note, 
respondent  may  have  decree  altered  though  he  did  not 

appeal,  1566,  1567. 
amendment  permitted  on  rehearing,  1567. 
costs  and  application  of  deposit  upon  rehearing,  1567, 1568. 
subsequent  proceedings  when  decree  or  order  varied*  1568  and  note. 

REHEARING  AND  APPEALS  (in  the  House  of  Lords).    See  Afpbals  to 
THB  House  of  Lords. 

REHEARING  AND  APPEALS  (after  Decree  by  DefloLult),  1019  note,  1540 
note, 
form  of  issue  not  changed  except  upon  rehearing,  1114. 

RELATOR, 

in  what  case  necessary,  11. 

not  necessary  in  cases  which  immediateljr  concern  the  pabKc,  11. 
otherwise  where  information  does  not  immediately 
concern  the  crown,  1 1. 
his  relation  to  the  suit,  12. 

can  take  no  step  in  suit  in  his  own  name  alone  independent  of  Attorney- 
General,  12. 
Attorney-General  only  person  court  recognizes,  12. 
in  what  cases  ought  to  be  |>laintifl(  12. 
sometimes  named  where  suit  immediately  concerns  crown,  13. 
usually  named  in  cases  of  charities,  IS. ' 

but  it  seems  not  absolutely  necesiary,  14. 
by  recent  Act  in  England,  must  sign  written  authori^  to  solicitor  before 

suit,  69. 
who  may  be,  14. 

whether  he  ought  to  be  interested,  14. 
effect  of  death  of,  15. 

where  he  claims  an  interest  and  proceeds  by  bill  and  informa- 
tion, 14. 
when  by  mere  information,  14. 

proceeding  thereupon,  when  sole  relator  or  one  of  scTeral  dies, 
15. 
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INDEX. 

RELATOR,  continued. 

informations  on  behalf  of  idiots  and  lunatics,  most  be  bj,  15. 

lunatic  cannot  be,  15. 
his  liability  to  costs,  16. 

not  liable  for,  when  fairly  contests  particolar  ansUucdot 
of  will  of  founder  of  charity,  16. 

nor  where  relief  granted,  tfaougb  not  tkit 
prayed  for,  16. 
allowed  costs  out  of  fund,  when,  1617. 

what  fund,  17. 
when  allowed. his  costs  as  between  solicitor  and  client,  19. 
costs  &c.,  preparatory  to  the  suit,  16. 
should  be  a  person  of  substance,  17,  18. 
dismissal  of  informations,  18. 

RELEASE, 

plea  of,  under  seal,  69S. 

what  the  plea  must  contain,  694. 

of  equity  of  redemption  after  decree,  equiiralent  to  foreclosure,  774. 

RELEASE  BY-HUSBAND, 

its  effect  upon  wife's  chose  in  action^  116. 

RELIEF, 

demurrers  to,  569. 

what  constitutes  a  bill  for  relief,  570. 


prayer  for,  882. 
Dili  must  pray  p 
given  under  general  prayer  must  be  agreeable  to  case  stated,  38Siflie. 


)ill  must  pray  proper  relief,  834. 


885. 

not  specifically  prayed,  within  general  relief,  383  and  note, 
prayer  for  general  relief,  not  safely  omitted,  382  note, 
what  may  be  shown  under  prayer  for  general  relief,  382,  383  e(  iCf  n^ 

notes. 

RELIGIOUS  SCRUPLES, 

persons  having,  against  being  party  to  suit  may  sue  by  prockdn  amy,  83  «•> 

REMAINDER, 

where  wife's  property  is  in  remainder,  her  consent  caanot  be  taken,  94. 

RENT, 

arrears  of,  not  recoverable  for  more  than  six  years,  678. 

right  by  survivorship,  of  wife,  in  rent  of  her  chattels  real,  120,  121. 

RENTS  AND  PROFITS, 

in  the  case  of  mortgagee  in  possession,  1236. 

REPLICATION, 

in  what  cases  necessary  to  an  infant's  answer,  164. 

in  what  cases  answer  should  be  replied  to,  826,  827  and  noCes 

of  special  replications,  827  note. 

forms  of  replication  and  of  joining  issue,  827  note,  828. 

how  prepared,  828. 

when  filed,  828. 
with  respect  to  defendants  who  do  not  answer,  829. 
efiect  of  filing  replication  upon  right  to  amend,  829,  8S0  and  note. 
after  plea,  715  note,  828. 
form  of,  828. 
filing,  829. 

within  what  time,  829. 
of  withdrawing  replication  for  the  purpose  of  amending,  830. 
when  may  be  filed  nunc  pro  tunc,  826  note. 
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REPORT, 

in  chambers,  1S50. 

how  confirmed  or  objected  to,  1858. 

signing  the  report  by  the  Judge,  1854. 

REPORT  (of  Master),  1294. 
what  it  is,  1294. 

difference  between,  and  certificate,  1294. 
separate  reports,  1294. 

proceedings  to  obtain,  1295. 
certificate  of  assets,  1295. 
general  report,  1296. 
matter  of  report,  1296. 

form  of,  and  practice  as  to  preparing,  1296,  1297. 
must  not  go  beyond  matters  referred,  1297  and  note. 
Master  must  conform  to  directions  in  decree,  1297  note. 

consent  of  parties  will  not  confer  authority  on  Master  beyond  de- 
cree, 1297  note, 
mode  of  making  up  Master's  report,  1296  to  1299. 
Master  must  draw  concluaons  as  to  facts,  1299  and  nole. 
even  where  eTidence  only  presumptiye,  1800. 
and  decision  of  Master  wiU  not  be  interfered  with,  except 
&c.,  1800  note. 
Master  not  bound  to  state  inferences  of  law,  1800. 
statement  of  special  circumstances,  1800,  1801. 
evidence  not  to  be  introduced  into  report  unless  by  direction  of  court, 

1801  and  note, 
reference  to  evidence,  1802,  1822  note, 
how  evidence  to  be  reported  when  Master  directed  to  report  it,  1802 

note, 
party  should  require  Master  to  repbrt  such  evidence  as  necessary  to 

show  grounds  of  exception,  1802  note, 
rule  as  to  reporting  te8tmu>ny  in  Vermont,  1802  note. 

in  Maine  and  New  Jersey,  1802  note, 
accounts  finom  which  report  is  made  should  accompany  it,  1802  note, 
should  show  items  of  account  in  full,  1802, 1308  in  notes. 

and  points  made  by  counsel  and  facts  on  those  points,  1808  note, 
draft  report,  1803. 

copies  by  whom  to  be  taken,  1808. 
settlement  of  draft  report,  1808. 
transcript  of  draft  report,  1808. 
objections  to  draft  report,  1804. 

no  exceptions  unless  there  have  been  objections,  and  exceptk>ns  con- 
fined, to  the  points  of  objectioD,  1306  and  note, 
form  of  objections,  1305. 

time  of  bringing  them  in,  1805. 
objections  by  persons  not  parties,  1805. 
fibng  and  confirmation  of  report,  1306. 

rule  as  to  return  of  report  in  U.  States  Courts,  1806  note, 
compensation  to  Master,  and  mode  of  obtaining,  1806  note. 
confirmation  of,  what  reports  require  confirmation,  1806,  1307. 
what  reports  do  not  require  connrmation,  1307,  1808. 

general  rule  as  to,  1807. 
manner  in  which  report  is  confirmed,  1808. 
order  to  confirm  does  not  prevent  party  obtaining  it  from  excepting, 

1809. 
order  ntn,  how  served,  1809. 

usual  causes  shown  for  not  making  order  ntn,  for  confirming  report,  abso- 
hite,  1810. 
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K£PORT,  continued. 

practice  as  to  showing  cause,  IS  10. 

aistiDction  between  reports  as  to  confirmation,  ISll. 

exceptions  to  report,  when  proper,  1812  and  note. 

to  reports  which  do  not  require  confinnatioD,  U13,  UH  nd 

notes, 
report  of  the  taxation  of  costs,  1813.- 
to  reports  made  upon  interlocutory  applications  and  requmj 

confirmation,  1S14. 
to  reports  made  under  decrees,  1S14. 
do  not  lie  to  findinss  as  to  matters  of  law,  1S14. 

not  becanse  Master  has  neglected  to  draw  partkiur 
consequences  from  the  facts,  1314.   ^    ^ 
permitted,  though  there  have  been  no  objectioos  to  W. 

when,  1314  and  note, 
by  whom  exceptions  may  b6  taken,  1315. 
notice  of  application  for  leave  to  file  on  behalf  of  enaw 

necessary,  1316  note.  , 

special  order  where  parties  have  omitted  to  curf  is  (if^ 

tions,  1316. 
persons  who  have  obtained  leave  to  attend  pP0ceedingi,l51*- 
when  exceptions  to  be  taken,  1316  and  note,  1318. 

in  U.  States  Courts,  1316  note, 
when  court  allow  exceptions  after  report  confimed,  ISl^ 

or  correct  manifest  error,  1318  notei 
second  exceptions  allowed  after  first  disposed  o^  1S18* 
under  very  special  circumstances,  1319. 
form  of  exceptions,  1319,  1320  notes, 
to  report,  as  to  title,  1320. 
must  be  in  conformily  with  objections,  1320  aod  note. 

founded  on  facts  stated  in  report  &c.,  1322  note, 
prepared  and  signed  by  counsel,  1321. 
exceptions  are  in  nature  of  special  demurrers,  and  party  exeefitng*^ 

pomt  out  error,  1821  note, 
before  what  judge  to  be  heiud,  1821. 
argument  on  exceptions,  1322. 

what  evidence  may  be  used  upon,  1322  note. 

where  evidence  reported  court  may  find  facta  and  make  atec^ 

1322  note, 
how  far  court  will  revise  conclusions  of  Master  on  excepted.  1^ 
note, 
reference  back  to  Master  to  review  hb  report  on  additknal  erite^ 

1323. 
where  party  excepting  has  omitted  to  lay  important  evidsnoe  Ms* 

Master,  1323,  1326  note. 
no  part  of  answer  read  upon  argument  of  exceptioDs  not  read  ^^ 

Master,  1323. 
rejection  of  evidence  by  Master  specific  subject  of  excepdoos,  Ui^ 
no  order  on  exceptions  inconsistent  with  decree,  1324. 
effect  of  overruling  exceptions,  1324. 
allowing  exceptions,  1324. 
deposit  and  costs,  1324. 

costs  of  exceptions  as  overruled  or  allowed  in  Unitad  Sol* 
Courts,  1825  note, 
■ending  back  report  to  have  Master  supply  some  defect  in  h,  1^25. 

or  to  allow  the  trial  of  an  issue,  1825. 
review  of  report,  1325. 
in  what  cases,  1825. 
where  report  has  been  excepted  to»  1325,  13SS. 
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INDEX. 

BEPORT,  continued, 

where  report  not  excepted  to,  1826. 
where  report  is  founded  on  order  or  petition,  1326. 
on  application  by  motion,  1826. 
after  exceptions  disposed  of,  1826. 
afler  confirmation,  1827.  « 

court  caadous  of  admitting  applications  to  review,  1827  and  note, 
amendment  of  report,  in  what  cases  allowed,  1827,  1828. 

REPRESENTATIVE,  PERSONAL.    See  Pebsonal  Rbprksbntatiyb. 

REPUGNANCY, 

in  pleading,  what,  567. 

not  admitted  by  demurrer,  667. 

RESALE, 

of  estates  under  decree,  1284. 

RESERVED  BIDDING, 

must  be  applied  for  on  moUon,  1265. 
course  of  proceeding  upon,  1266. 

RESIDUARY  LEGATEE, 

in  what  cases  entitled  to  attend  proceedings  in  Mastei's  office,  1 149. 
when  necessary  party  to  a  bill,  218. 
costs  of  in  suits,  1501. 

RESIDUE, 

costs  of  questions  under  will  paid  oat  of  general  residue,  1608,  1604. 

RESTORATION  OF  BILL, 

applications  for,  after  dismissal,  809. 

RESTRAINING  ORDERS, 

under  statute  6th  of  Vict.  c.  6,  1789. 

effect  of  the  sUtute,  1790. 
order  for,  1791. 
form  of  petition  for,  1 792. 

RETURN, 

to  an  attachment,  462. 

meaning  of  return  immediate,  462. 

REVERSAL  OF  ATTAINDER, 

difference  between  that  and  a  pardon,  64. 

REVIEW  (bill  of), 

when  necessary,  1626,  1627. 

when  decree  has  been  signed  and  enrolled,  1626, 1627  notesL 
1680. 
ordinary  mode  of  proceeding  in  Equity  Courts  of  the  U.  States,  1627  note, 
who  may  file,  1627. 

ordinarily  only  parties  and  priTies,  1627. 

even  parties  having  interest  cannot,  unless  aggrieyed,  1627, 1628  in  note. 
all  the  parties  to  the  original  bill  generally  ought  to  join  in,  1628  note, 
when  it  may  or  may  not  be  brought,  1628, 1644. 
will  not  lie  on  decree  by  consent,  1629,  1686  note, 
time  beyond  which  it  cannot  be  filed,  1629. 

not  afler  twenty  years  from  decree,  1629. 
for  error  on  face  of  decree,  limited  to  five  years  in  U.  States  Courts,  1629  note, 
should  appear  on  bill  that  the  case  is  within  the  time,  1629  note, 
whether  like  limitation,  when  brought  upon  newly  discovered  evidenoe,  1629 

note, 
grounds  for  this  bill,  1680. 

error  apparent  on  face  of  decree,  1680, 1681. 
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BETIEW,  eoramued. 

new  facts  or  factn  ducoTere^  since  tht  decree,  16J0. 

both  these  causes  Diay  be  joined  in  tme  bill,  I6S0  note. 

ttot  oa  ground  court  has  decided  wnng  or  questioD  of  &«,  101 1* 

not  because  former  decree  not  warranted  by  efidence,  1631  Mtt- 

not  when  original  decree  shows  no  equi^,  16S1  note. 

not  unless  plaintiff  shows  himaelf  a^^rieved,  I63I  note. 

taking  facts  as  slated,  it  must  be  shown  that  coart  hits  tmi  •  ^■ 

lasi  note, 
what  constitutes  the  record  to  be  examined  lor  enor,  1 6S1  iwte,  ItStMt. 
what  is  error  apparent,  16S2. 
how  this  tall  Is  drawn,  1632. 
prajer  of,  1632, 1633. 
bow  filed,  1633. 

leave  of  the  court,  1633,  1634  in  note, 
bow  proceeded  with,  security,  1634  and  note^ 
effect  of,  as  to  execotion  of  decree,  1634. 
to  entitle  party  to  file  this  bill  be  should  have  obeyed  the  deem,  KM  m 

this  nile  dispensed  with,  when,  1684  do1«,  1635. 
how  dispensation  obtained,  1635. 
bow  defenduit's  apnearaoce  enforced  and  how 
bow  suit  pnMecul«d  and  decree  raried,  1686,  1637. 
to  reverse  decree  on  new  (act^  1687. 

requires  leave  of  the  court,  1637. 
when  it  may  be  brought,  1638,  _ 

granting  bill  of  review  for  newly  discovered  evidence  not  rf  n^* 
in  discretion,  1637  note. 
Inave  to  file  a  bill  of  review  may  be  granted  oa  petition,  snpportrf  bj* 

dence  that  decree  was  obtained  by  fraud,  1626  note. 
pMilioD  for  leave  to  file,  1638.  . 

founded  on  new  matter,  petition  must  describe  the  new  BrtB."* 

state  wbeu  discovered,  16S3  note, 
affidavit  in  support  of,  1638. 

affidavits  may  be  admilled  on  both  ades,  1633,  1634  ncite. 
matter  to  justify  leave  must  be  material  as  well  as  new,  IMS.  1*^ 
matter  must  have  come  lo  the  knowledge  of  party  alW  decree,  wav 

the  time  it  could  have  been  introducnl  in  original  raoae.  "^^ 
reasonable  diligenre  to  obtain  knowledge  must  be  shown,  ISW- 1^^ 
nutter  must  have  been  in  existence  at  time  of  decree,  but  k(  is""' 

1630  note, 
what  the  new  mstter  must  prove,  1639. 

Meed  not  be  confined  to  poinU  in  ivne  in  or^nal  cause,  lUO. 
within  what  time  new  matter  must  have  come  to  knowlcdp  ^  T*^ 
or  attorney,  1641, 1643. 

llciBiimj  to,  1643  Uid  note. 

demurrer,  IMS.  _jt* 

fact  that  matter  is  newly  dwcorered   may  beeoatrvvtitta  q^ 

or  an***'"'  '^'  "*"*■  I— 

-  jj  -of  &«»oo  petitionforleaTe  tofile.notconchwvt*'*^  I 

;„/l6lS  note. 
^^ -inrr  on  such  bill.  164S  note. 
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-^_,    !«*■,  _,;-natyreof  billofFeviCTF,l644,iM». 
^^Uemental  bd'  ^  „^  been  enrolled,  1644. 

when  decree  '^^^^^si  for  liberty  to  file,  1C44,  lUi. 

le«ie  must  b^  aftdavit,  1*44. 
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REVIEW,  continued, 

when  petition  shonld  be  filed,  1^44  and  note. 

application  addressed  to  the  sound  discretion  of  court,  1^4  note. 

proceedings  on,  1645. 

must  be  accompanied  by  a  petition  of  appeal  or  rehearing,  1646. 

REVIEW  OF  MASTER'S  REPORT,  1825  et  seq.    See  Report. 

REVIVOR, 

eases  where  simple  bill  of  revivor  was  sufficient  under  former  practice,  1587, 
1688. 
death  of  party,  or  marriage  of  female  plaintiff,  1587, 1588. 
where  abatement  could  not  be  remedied  by  revivor  according  to  former 
practice,  1588, 1589. 
in  what  manner  abated  suits  may  be  revived,  1589. 

in  Maine,  1589  note, 
in  Massachusetts,  1589  note, 
in  New  Hampshire,  1589,  1590  in  note, 
in  U.  States  Courts,  1590  in  note, 
orders  concerning  time  to  discharge,  1591. 
when  suit  abat€s  by  marriage,  1594. 
who  entitled  to  revive,  1588  note,  1615. 

before  decree,  where  sole  plaintiff  dies,  1615  and  note, 
where  one  of  several  plaintiffs  dieS)  1616. 
on  death  of  corporation  sole,  1616. 
on  marriage  of  female  plaintiff,  1616. 
defendant  cannot  revive  before  decree,  1616, 1617. 
may  after  decree,  1617. 
so  may  his  representative,  1617. 
wherever  an  mterest,  1617. 
otherwise,  where  no  interest,  1617,  1618. 
defendants  need  not  give  notice  to  plaintiff  before  re- 
viving, 1618. 
effect  of  revivor,  1618. 
against  whom  suit  revived,  1618,  1619. 
as  to  part  of  matter  in  litigation,  1620. 

but  not  as  to  part  only  of  proceedings,  1620. 
original  bills  in  the  nature  of,  1624. 

difference  between,  and  original  bills  in  the  na- 
ture of  supplemental  bill,  1624. 
by  whom  bills  in  the  nature  of  bills  of  revivor  may  be 
brought,  1625  and  notes, 
bill  of  revivor  and  supplement,  1626  note, 
orders  to  revive,  1589  and  note. 

REVIVOR  OF  SEQUESTRATION, 
against  personal  representative,  1046. 
trhether  an  order  to  revive  sequestration  necessary,  1047. 

ROGATORY,  letters,  953. 

SALE, 

of  mortgaged  premises,  in  what  cases  decreed,  282  note, 
of  goods  under  sequestration,  1069. 
whether  permitted  on  mesne  process,  1069. 

SALE  OF  ESTATES, 

to  ascertain  value  of  land  mortgages,  281  note, 
on  bill  for  foreclosure,  282  and  note, 
with  the  approbation  of  Master,  1264. 
by  whom  conducted,  1264. 
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SALE  OF  ESTATES,  continued, 

should  be  made  under  Master's  inunediate  direction,  1264  and  note,  1M5. 

auctioneer,  1265. 
reserved  biddings,  1265. 
particulars  of  s^e,  1266  and  note. 

advertisement,  1266  note,  1267  note, 
conditions  of  sale,  what  strictness  of  may  effect,  1266, 1267  and  note, 
time  for  sale,  how  fixed,  1267. 

reasonable  notice  required,  1267  note, 
party  to  cause  must  have  order  to  allow  his  bidding  for  hinsseIC  1268, 1^ 
oest  bidder  to  be  declared  the  purchaser,  1269. 
sale  together  or  in  lots,  1269  and  note, 
deposit  not  usual,  1270  and  note. 

unless  where  timber  is  sold  separate  from  the  estate,  1270. 

course  upon  sale  of  materials  of  mansion  house,  1270. 
proceeding  with  regard  to  purchase-money  on  sale  of  timber,  1271. 
agreement  for  purchase  usually  signed,  1271. 
contract  not  complete,  till  report  confirmed,  1271. 
method  of  completing  contract,  1272. 

order  to  confirm  report  nisi^  1272. 
of  motion  to  open  biddings,  1273. 
reference  to  Master  to  inquire  into  tatle,  1273. 
purchaser  must  see  that  sale  is  made  according  to  decree,  1273, 1274. 

limitations  on  this,  1274  and  note, 
rule  as  to  possession  and  interest,  1275. 
when  purcnaser  entitled  to  rents,  1275  and  note, 
where  purchaser  takes  possession  without  order,  1275  and  note, 
interest  by  purchaser  of  reversionary  estate,  1275. 

of  life  interest  in  funds,  1276. 
of  annuities,  1276. 
paying  off  incumbrances  out  of  purchase-money,  1276. 
payment  of  purchase-money  by  two  purchasers  of  one  lot,  1276. 
proceedings  on  paying  in  purchase-money,  1276,  1277. 
enforcing  order  to  let  purchaser  into  possession,  1277. 
how  conveyance  prepared,  1277. 
execution  of  conveyance,  how  enforced,  1278. 
delivery  up  of  title-deeds,  1278. 

general  rule  as  to  title-deeds,  1278. 
method  of  enforcing  contract  on  behalf  of  vendor,  1279. 
purchaser  by  purchasing  submits  to  the  jurisdiction  of  the  comt,  1279  ttft 
purchaser  may  be  compiled  to  complete  his  purchase,  by  attacbmest,1279M^ 
so  of  surety  for  purchaser,  1279  note. 

order  to  pay  purchase-money  must  be  first  passed,  1279  note 
report  must  be  first  confirmed,  1279. 
discharge  of  incompetent  purchaser,  1 280. 

remedy  against  purchaser  failin|^  to  fulfil  his  contract,  1280  and  Mte. 
on  motion  for  purchaser  to  pay  m  money  there  may  be  a  refersnee  id  v* 

1281. 
title  which  purchaser  has  a  right  to  require,  1281  note. 

when  rule  of  caveat  emptor  applies,  1281  note, 
sale  before  Master  and  within  statute  of  frauds,  1282. 
sale  enforced  against  representatives  of  purchaser,  1282. 
heir  may  come  in  and  take  benefit  of  the  contract,  1282. 
of  rescinding  contract  on  behalf  of  purchaser,  1282. 
circumstances  under  which  sale  may  be  rescinded,  1283  and 
where  purchase  rescinded,  rights  of  purchaser,  1283. 
substitution  of  another  purchaser,  1283,  1284. 
of  opening  biddings,  1 284  and  note. 

American  practice,  1284  note. 
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SALE  OF  ESTATES,  continued, 

opening  biddings,  proceedings  in  regard  to,  1285. 
may  be  opencNl  more  than  once,  1286. 
rule  as  to  amount  of  advance,  128d. 
rule  when  timber  has  been  valued,  1286. 
sale  in  separate  lots,  application  for  re-sale  in  one  lot  at  advance, 

1286,  1287. 
court  will  not  favor  any  person,  1287. 
eflect  of  <^ning  biddings,  1287. 
time  for  opening  biddings,  1 288. 

before  confirmation  of  report,  1288. 
after  confirmation  of  report,  special  case  for  opening  must  be  made  oat, 

1188  and  note, 
in  New  Jersey  special  ^unds  for  opening  biddings  must  always  be 
made  out,  1288,  1289  m  note, 
practice  as  to  in  New  Jersey,  1288,  1289  note, 
fraua,  surprise  or  mistake  in  sale,  ground  for  opening  biddings  after  re- 
port confirmed,  1290  and  notes,  1291  notes, 
mere  inadequacy  of  price  not  ground  for  opening,  1290  note, 
biddinffs  to  be  opened  at  expense  of  applicant,  by  motion,  1291. 

when  original  bill  neceasaryt  1^91  note, 
par^  opening  biddings  discharged,  if  outbid  at  re-sale,  1292. 
■ales  by  private  contract,  1292. 

in  what  manner  effected,  1292,  129S. 
sale  of  estates  under  direction  of  judge  or  his  clerk  at  chambers,  1864  €t  teq* 
See  Chambers. 

SALES  UNDER  DECREES, 

Statute  of  Frauds  cannot  be  pleaded  in  cases  of,  682. 

SANCTION  OF  THE  COURT, 

in  what  cases  necessary  previous  to  filing  a  bill,  811. 
omission  cannot  be  taken  advantage  of  by  defendant,  812. 

SCANDAL, 

in  a  bill,  what  is,  353. 

in  what  manner  taken  advantage  of,  358. 

bill  may  be  referred  for  scandal  at  any  time,  360. 
exceptions  to  an  answer  for,  768. 

SCHEDULE, 

to  an  answer,  will  not  satisfy  inquiry  as  to  particular  sums,  740,  741. 

SCOTCH  PEERS, 

entitled  to  privil^;e  of  peerage.    See  Pbsbs. 

SCOTLAND, 

plaintiff  resident  in,  must  give  security  for  costs,  29. 

SCRIVENER, 

oooomunications  from,  privileged  from  discovery,  604. 

SEALS  (of  Corporations), 

thirty  years  old  do  not  prove  themselves,  870. 

SECONDARY  EVIDENCE, 
of  contents  of  a  will,  874. 

SECRETING, 

defendant  secreting  himself,  service  of  tubpcena  and  prooe«  npoBi  447. 

SECRETS, 

communicated  in  course  of  confidential  emplo3rment,  diaclofiire  restrained  by 
injunction,  1755. 
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SECURITY  (for  Costs), 

where  plaintifr  is  oat  of  the  jurisdiction,  28,  29. 
when  name  and  address  of  plaintiff  omitted  to  be  stated,  361 
where  prochein  amy  of  infant  retires,  77  and  note, 
destroys  solicitor's  lien,  1862. 

SEISIN  IN  FEE, 

how  alleged  in  a  bill,  367. 

SENTENCE, 

of  a  foreign  court,  when  it  may  be  pleaded,  688. 

EPARATE  ESTATE, 

wife  ma^  dispose  of,  without  examination,  94. 

effect  of  joinder  of  husband  and  wife  in  suits  for,  104. 

SEPARATION  (of  Husband  and  Wife), 
contract  for,  not  enforced  in  equity,  577. 

SEQUESTRATION.    See  Decree. 

obtainable  in  mesne  process  upon  the  return  of  the  sheriff,  478. 

so  also  in  process  to  enforce  decree,  1062. 

aner  defendant  has  been  committed  to  ]visoii 
1068. 
origin  of  process  by  sequestration,  106S. 
form  of  the  writ,  1064. 
in  what  manner  executed,  1066. 
application  of  money  received  by  sequestrators,  1067. 
what  things  sequestrators  may  seize,  1067. 
sequestrators  may  break  open  doors,  1069* 
sale  of  goods,  1069. 
effect  of  sequestration  upon  land,  1070. 

attornment  of  tenants,  1071. 

authority  of  sequestrators  to  set  or  let  lands,  1071. 

possession  acqmred  by  writ  of  assistance,  1072, 

application  of  rents  and  profits,  1072. 
contempt  by  disturbing  sequestrators,  1072. 
from  what  time  lands  are  liable  under  a  sequestradon  so  astoaffsci^f^ 

chaser,  1072. 
order  for  examination  interesse  suo,  1078.     See  Pro  Intrrbssb  Soo. 
discharge  of  sequestration,  1077. 

effect  of  abatement  on  sequestration  upon  mesne  process,  1077. 
whether  an  order  to  revive  sequestration  necessary,  1078. 
sequestrators,  in  what  manner  made  to  account,  1079. 
costs,  1079. 

sequesthation  ordered  on  hearing  of  bill  pro  confessOy  1079. 
process  to  enforce  decree  against  peer  or  member  of  the  House 

1083. 
sequestration  nisi  against  peers  and  memben  of  parliament  upon 
cess,  466,  481. 

service  of  order  ntst,  466. 

how  made  absolute,  466. 
sequestration  against  corporations,  469. 

order  to  take  bul  pro  confesso  of  course  upon  sequestration,  479. 
practice  with  respect  to  sequestration  on  bills  for  discovery,  512. 

SEQUESTRATORS, 

in  what  manner  ooade  to  account,  1079. 
oonmiitted  for  abusing  their  power,  1079. 
what  costs  allowed  to  them,  1079. 
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SERGEANT-AT-ARMS,; 

order  for  may  be  obtained  upon  the  sheriff's  return  of  mm  ent  triv«fifttt,  1061, 

1062. 
cannot  be  obtained  for  want  of  appearance,  464. 
under  old  practice,  the  only  officer  upon  whose  retfKi  sequestration  issued, 

479. 
consent  to  a  sergeant-at-anns,  when  formerly  required,  563. 
order  for,  upon  process  of  contempt  to  enforce  decree,  1061. 
returns  by,  1062. 
order  for,  to  enforce  proceedings  in  Master's  office,  1158. 

SERVICE, 

of  copy  of  bill,  428.    See  Copy  of  Biix. 

of  letter  missive  upon  peers,  434. 

of  ordinary  proceeding  in  the  cause,  482. 

upon  persons  not  parties,  446. 

or  notice  of  motion,  1 704. 

substituted,  of  decree,  when  permitted,  1059, 1060. 

of  tsuitpana^  ordinary,  432. 

must  be  within  the  jurisdiction,  482  and  note. 

exceptions,  482  note, 
effected  by  delivering  a  copy  or  leaving  one  at  the  dwelling-house  of 

person  to  be  served,  and  producing  the  original,  432,  433. 
rule  respecting,  in  U.  States  Courts,  438  note. 

by  whom  made,  433  note, 
leaving  copy  at  last  and  usual  place  of  abode,  483  note,  434  note, 
where  copy  left  at  dwelling-house,  433. 

must  be  place  of  actual  residence  at  the  time,  438,  434  note, 
on  member  m  parliament,  434. 
where  defendant  has  no  fiunily,  but  boards  in  family  of  another,  434 

note, 
upon  an  infant,  435  and  note. 

lunatics,  485  note, 
husband  and  wife,  435  and  note, 
corporation,  486  and  note. 

Attorney-General  served  with  copy  of  bill,  436  and  note, 
to  be  served  on  Governor  and  Attorney-General,  when  State  sued,  486 

note, 
to  answer  amended  bill,  436.  ^ 

extraordinary,  437. 

ffeneral  jurisdiction  of  court  in  ordering  extraordinary  service,  437. 
mdependent  of  statute  no  power  in  court  to  order  personal  service  to  be 

effected,  487. 
power  to  order  substituted  service,  487. 

in  cases  for  injunction  on  actions  at  law,  which  persons  resident 
abroad  have  a  legal  right  to  bring,  but  which  are  against  equity, 
487. 

service  of  tvhpama  on  attorney  in  such  case,  488. 
order  for  how  obtained,  438. 
on  affidavit,  438. 
notice  of  motion  for,  438. 
what  affidavit  must  contain,  488,  489. 
service  on  agent  or  factor  of  the  property  in  dispute,  489  and  note, 
substituted  service  upon  absent  delendants,  under  orders  and  statutes, 
440,  441. 
by  allowing  actual  service  to  be  effected  out  of  jurisdiction,  440, 
441. 
by  ordering  service  within  jurisdiction  on  person  other  than 
defendant,  441. 
to  appear,  or  to  appear  and  answer  served  out  of  the  jurisdiction,  how 
returnable,  443. 
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SERVICE,  ctmdnued. 

Ibrm  of  subpoena  to  be  aerred  out  of  jariadietioa,  44S. 
extraordiniiry  serrice  where  defendant  not  oat  of  jorttdlcliaDtllBta&' 
nal7  sen'jce  cannot  be  effected,  444. 
upon  ir^uPts,  444. 
of  notice  of  ^  oceedings  in  a  cause,  445.  , 

in  supplemental  suit,  on  solicitor,  445  note, 
of  notice  on  penons  not  parties  to  the  cause,  446. 
by  publication  where  defendant  resides  out  of  jariadictSon,  447,448,445 
in  note. 

certificate  of  publication,  448  note, 
does  not  apply  to  aefendants  tomporarily  absent,  448  noCe. 
of  no  effect  if  defendant  is  not  a  non-resident,  448, 449  note, 
foreign  publication  of  order  for  appearance,  449  note, 
proceeding  where  no  service  of  suhposna  can  be  effected,  44S. 
compelling  appearance  where  service  of  subpoena  has  been  eftctoi4$^- 

SESSIONS  OF  PARLIAMENT, 

time  and  manner  of  holding,  judicially  noticed,  568.  , 

SET  OFF, 

bill  for  account  will  not  lie  for  mere  matter  of,  575. 
of  costs,  1487. 

SETTING  DOWN  CAUSE, 

English  rules  concerning,  inapplicable  to  Massachusetta  and  New  Jenef^^ 

note, 
cause  before  what  court,  982  and  notes. 
within  what  time,  982,  983. 
by  the  defendant,  988,  984. 
when  cause  heard  upon  bill  and  answer,  983,  984. 
how  set  down,  984,  985. 
setting  down  demurrer  for  ai^ament,  620. 

consequences  of  not  setting  down,  619. 
plea,  of  setting  down  pleas  for  argument,  714. 

effect  of  not  setting  down  pleas,  715. 

SETTLED  ACCOUNT, 

5 lea  of,  689. 
irection  to  Master  not  to  disturb,  1250. 
proceeding  where  liberty  is  given  to  surcharge  and  falsify,  692, 69S^ 

SETTLEMENT.    See  Feme  Covert. 

effect  of  previous  settlement  upon  wife's  right  to  a  setdemeikt,  101. 

SHERIFF, 

duty  of,  under  an  attachment,  457,  458. 

when  he  may  take  bail,  460. 

of  proceedings  against,  to  compel  return  of  attachment,  462, 46^ 

of  returns  by,  462. 

SHERIFFS  OFFICER, 

duty  of,  under  attachment,  457,  459. 
return  of  warrant  by,  459. 

crew  of,  may  sue  for  prize-money  on  behalf  of  themselves  and  emen,  13» 

SHIP-OWNERS, 

bill  to  limit  the  responsibility  of,  must  be  accompanied  hy  affidaviti  SKt  ^' 

SHORT  CAUSES, 

of  setting  down  causes  as  short  causes,  984,  990. 
difference  between,  and  consent  causes,  990. 

for  practical  purposes,  now  abolished,  990. 
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SIGNATURE, 

to  an  agreement,  not  neceasaxy  to  be  stated,  870. 

of  counsel  to  a  bill,  312,  318. 

of  defendant  to  an  answer,  745,  746. 

SIMPLE  CONTRACT  DEBTS, 
computation  of  interest  on,  1256. 

SOLICITOR, 

using  the  name  of  prochein  amy  without  consent,  78. 

cannot  commence  suit  under  a  general  authority,  309. 

but  may  commence  defence,  554,  556. 

may  be  a  commissioner  to  take  answer,  756. 

bound  to  attend  the  hearing  of  a  cause,  994. 

neglecting  to  attend  a  warrant,  1147. 

service  upon  of  orders  and  proceedings  in  the  cause,  445. 

on  behalf  of  persons  not  parties  to  the  cause,  446. 
refusal  of  Master  to  mark  attendance  of,  1151. 
acting  as  trustee,  not  allowed  professional  charges,  1232, 1238. 
Master  may  direct  parties  to  attend  by  separate  solicitors,  1151. 
sununary  jurisdiction  over,  1855,  1856. 

taxation  of  bill  under  general  jurisdiction  independent  of  statute,  1856. 
lien  of  solicitors,  1857.    See  Lien. 
cannot  file  a  bill  for  his  costs,  1861. 
taxation  of  bills  under  statute,  1S62  et  seq. 
taxation  twelve  months  after  delivery  of  oill,  1867. 
after  payment  of  bill,  1871. 
what  wUl  be  considered  special  circumstances  finr  the  purpose  of  taxation, 

1871,  1872. 
power  of  charitable  commissioners  to  tax  solicitor's  bill,  1872. 
now  application  to  tax  is  to  be  made,  1878. 
how  pavment  enforced,  1846,  1873. 
principles  of  taxation,  and  what  are  professional  items  for  that  purpose,  1873, 

1874. 

SOLICITOR  AND  CLIENT,  , 

effect  of  stated  account  between,  690. 
communications  between,  privileged,  598,  599.    See  Privilbokd  Communi- 

CATIOM8. 

costs  between,  1459. 

different  principle  of  taxation  as  between,  1511. 
when  allowed,  1512.    See  Costs. 

SOLICITOR-GENERAL, 

may  sue  instead  of  the  attorney-general,  8. 
in  what  cases  made  a  defendant,  130. 

SOVEREIGNS  (Foreipi), 

when  they  may  sue  m  this  country,  18. 
when  they  may  be  made  defendants,  182. 

SPEAKING  (Demurrer), 
meaning  of,  612,  613. 

SPECIAL  CASE,  3,  544. 

in  what  cases  applicable,  546,  547. 
how  lunatic  may  concur,  548. 
how  married  women  may  concur,  548. 
how  infants  may  concur,  549. 
form  of  epecial  case,  550. 
how  set  down  for  hearing,  551. 
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SPECIAL  CASE,  eommued. 
hearing  of,  652. 
taken  as  Hi  pendens^  658. 

documente  and  oopies  to  be  piodnced  at  Bdoii^i  MfL 

costs,  658,  664. 

SPECIAL  INJUNCTION.    See  IirjUNcnoir^  Spbglsl. 

SPECL^  JURY, 

motion  for,  to  be  made  in  chwc^ij^  IMKI. 

SPECIAL  MOTION.    See  Motion,  Spbcuul. 

SPECIALTY  DEBTS, 

computation  of  interest  on,  1252. 

SPECIFIC  PERFOEMANCE, 

saits  for,  cannot  be  instituted  by  infailti  ot  ovt  behalf  6f  la&nti,  67. 
soits  for  performance  of  different  contracts,  mritiflufcwis,  85#,  357. 
decree  fen*,  wbere  agreement  proved  diflforent  from  whst  Matod  ii  MI^NC, 

867. 
of  parol  agreement,  844. 
reference  as  to  title  in  suit  for,  1004)  10>O5. 
form  of  clum  for,  582. 

STAMP, 

not  necessary  to  be  stated  in  pleadings  871. 

agreement  to  waive  objection  for  want  of,  Toid^  846» 

not  necessary  when  admisnons  are  read  from  pleadings,  997. 

objection  for  want  <^  will  be  taken  bj  the  coort,  876. 

how  ifemedied,  876. 
STANNARIES, 

courts  of,  are  not  courts  of  law  and  equitgry  679  n<ittt. 

STATED  ACCOUl^, 

opened,  upon  what  evidence,  691,  692. 
t      plea  of,  689. 

effect  of,  874. 

STATES,  FOREIGN.    See  Fobbion  GovKRim bkt. 

STATUTE, 

regulations  introduced  by,  do  not  alter  rules  of  pleadmg)  870. 
where  instrument  is  created  by,  it  must  be  sUu^i  with  all  the 
required,  870. 

STATUTORY  JURISDICTION, 

mode  of  proceeding  thereon,  1844. 

how  orders  made  under  statutory  jurisdiction  enforced,  1845. 

relating  to  charities,  1848. 

statute  for  charitable  uses,  1848. 

cause  of  its  disuse,  1849.  ^ 

summary  petitions  under  statute  62  Gea  IIL  &  Itl  •  •  1^^  ^*^ 

recent  act  conceminff  charities,  1850. 

proceedings  thereunder,  1851. 
statute  for  extending  the  benefits  of  grammar  schools,  1854. 
for  apportioning  chiuitable  bequests  to  parishes,  1854, 1855. 
power  of  charitable  commissioners  to  apportion,  1854, 1855. 
statute  relating  to  solicitors,  1856.    See  dolicitob. 

STEWARD, 

communications  between,  and  his  employefi  tei  privilsge^  ^^ 
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STOCK, 

tranter  of,  into  Coart,  1819. 

traoifernng  to  *  lepantte  aocouDt,  1899. 

effect  of  writ  of  dutriogaa  npan.  17M.    At  DnrBntQA*,  Stop  Obbw. 

effect  of  reetraioing  order  apon,  UW-    Sm  EuTKAiMlxa  Ordkk. 


chargins  order  iipcm,  1799. 
effect  of  a 


fa  ipecific  beqoeit  npoa,  I8S,  140. 

UncUimed  Stock  Act,  1377. 
BTOCKBOLDER, 

of  a  oorponUion  ma^  ane  diiecton  tor  nmoondnct,  lU  note. 

cannot  rae  alone  to  compel  the  executian  cf  ft  tnut  bf  a 
pereon  holding  tlie  oonuneii  proper^  to  pay  cerpcnattoD 
detm,2S7  notea. 
STOCK  JOBBING  ACT, 

defendant  caonot  prot«et  himaelf  Gram  diKorery  onder,  594. 
STOP  ORDER, 

h>  what  fiuidf  thM  applj,  )79?. 

fbnn  of  petition  for,  1797. 

ierrice  at,  1 798. 

effect  of,  1798,  1799. 
STBAN6EB, 

adraDcing  moo^j  to  wife  entitled  to  mahitaBanee,  IM. 

majr  refer  pleading*  for  Kaodal,  3fi7,  868. 
STRIKING  OUT  NAU£  OP  VLAJSTVeS. 

when  an  in&nt,  71. 

In  other  caeea,  4M,  40S. 
SUB-CONTRACTS, 

bill  against  partiee  clwming  under,  afA  mnlti&rioiii,  U4. 


in&nti  not  bound  I7  intprnptit,  7{t 
SUBORNATION  OF  PERJURY, 

demurrer,  becanoe  diacoTeiy  msj  tai^eot  defendant  to  penalliei  0^  SM. 
SCBPCENA  (ad  Ret^ndendiuii), 

of  iMoing  the  wnt,  4!8  note,  429  note,  UO,  ill  in  tK*H, 

difference  between  and  other  writs  gf  Meum,  428  OM^ 

filing  printed  bill  ha*  mom  effect  now  toat  filing  bill  muI  iNoing  nJ^Kena  fbr- 
merij  bad,  428. 

•errice  of  printed  eopjr  </  bill  hat  the  nine  effeet  ^a  wrviiw  of  lubpana  tof 
merly  had,  438. 

when  iMDed  in  reapect  to  time  of  filing  the  biS,  iVf  Mift 

form  of,  891,  429,  430  note. 

ordinarj  Nrrice  of,  432. 

mnit  be  within  JunKlictian,  481  note, 
exception*,  4SS  uoM. 

•errice  effected  by  delivering  oopj  at  writ,  and  at  the  Woe  tiiM  prodnciag 
the  original,  482. 
SUBPCENA  (for  CoM*), 

form  of,  1620. 

•errice  of;  1521. 

what  co^t*  are  not  recorerable,  hy  mtpono,  1SS3. 
8UBP(£NA  (to  hear  Judgment) , 

when  (oed  oat,  986. 

form  at  the  writ,  988. 

when  returnable,  986,  987. 
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IKDEZ. 

SUBPCENA,  contmued. 
senrice  of,  987. 
affidavit  of  service,  988. 

QDdertaking  to  set  down  a  cause  implies  serving  a,  988. 
to  appear  at  the  hearing,  985. 

SUBPCENA  (ad  Testificandum), 
form  of,  901. 
costs  of,  902. 
service  of,  902. 
duces  tecunij  901. 
to  testify  viva  voce^  form  of,  881. 

SUBSTANCE  (of  BUI), 

demurrer  to,  581 .    See  Demurreb. 
all  that  need  be  proved,  853. 

SUBSTITUTED  SERVICE, 

of  sul^XEna  under  the  general  jorisdictioB,  489. 

upon  agent  or  fiMStor,  489. 
of  decree,  when  permitted,  1059, 1060. 

SUFFICIENCY  OF  ANSWER, 

from  what  time  to  be  reckoned,  775. 

SUGGESTION  IN  PLEADINGS, 

not  a  ground  for  an  issue,  unless  supported  by  evidenoe,  1091 

SUIT  IN  EQUITY, 
who  may  institute,  6. 
Attorney-General,  6. 
governments  of  foreign  states,  18. 
corporations,  21. 

persons  residing  out  of  jurisdictioB,  88. 
paupers,  84. 
who  disqualified,  42. 
aliens,  42. 

persons  attainted  or  convicted,  52. 
bankrupts  and  insolvents,  55. 
who  disqualified  firom  suing  alone,  65. 
infants,  65. 

idiots,  lunatics,  and  persons  of  weak  minds,  79. 
married  women,  84. 
affainst  whom  may  be  instituted,  122. 
who  may  be  defendants,  122. 
Attorney-General,  125. 

governments  of  foreign  states  and  ambasBadors,  191. 
corporations,  183. 
married  women,  140. 
idiots  and  lunatics,  149. 
infants,  150. 

persons  of  weak  intellect,  169. 
oanknipts  and  insolvents,  1 70. 
persons  outlawed,  &c.,  172. 

paupers,  178. 
persons  out  of  jurisdiction,  1 75. 
parties,  181. 

plaintiffs,  181. 
defendants,  288. 
biU,  807. 
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SUMMONS, 

proceeding  by,  8. 

form  oi,  in  mattovB  wginating  in  ehamberi)  1885. 

by  chief  clerk,  for  pmes  to  attend,  1885, 1886. 

for  adminiitrataon  ci  eaUtet^  1866, 1867. 
how  prepared  and  filed,  1887, 
service  of  summonB,  1888. 
in  the  case  of  claims,  518. 

SUNDAY, 

no  arrest  on,  458. 

how  regarded  in  computations  of  tim^  ^^0^ 

SUPPLEMENTAL  ANSWER, 
when  permitted,  789. 
when  deemed  sufficient,  784. 

SUPPLEMENTAL  BILL, 

when  supplemental  bill  pn^per,  1594. 

when  an  ereiit  b^ppcaui  ■nhsognaatfy  to  fifing  original  bill,  giving  new 

interest  or  right,  1^84  and  note,  1586  note, 
where  there  has  been  change  of  interest,  1594, 1595. 
Fhere  new  interest  arines  ta  wfe  en  deat^  of  her  husband,  1595. 
where  sole  plaintiff  makes  a  partial  alienation,  1596. 
where  one  of  several  plaintina  is  entirely  deprived  of  his  right,  1596. 
in  cf«e  of  bankruptcy  or  insolvency,  1596. 

00  lunacv,  1696. 
assignment  pfinaetU^  iitei  1596  and  note,  1597. 
when  the  assignment  la  pentiknt$  tttf  of  an  equitable  interest, 

1597. 
wbere  the  alienee  muat  make  himself  party  to  the  suit,  1597. 
supplemental  bill  necessary  where  interest  of  plaintiff  suing  in  autre  droU 

determines,  1597. 
death  of  plaintiff  assignee  of  bankrupt  or  insolyent,  1597. 
where  interest  of  sole  plaintiff  suing  in  his  own  right  determines,  mere  sup- ' 

plemental  bill  not  sufficient,  1597, 159& 
where  an  original  bill  in  the  nature  of  supplemental  bill  necessazy,  15S|8. 
distincdon  in  effect  between  supplemental  mil  and  ori^nal  bill  in  the  nature 

of  a  supplemental  bill,  1598. 
where  simple  bill  of  supplement  sufficient,  1599. 

where  tenant  in  tail  succeedn  former  tenant  in  tail,  159^. 
althot^h  cominji;  in  by  new  limitation,  1599. 
rule  where  interest  of  ori^nai  plaintiff  was  less  than  an  esti^te  tail,  1599. 

where  d^e  new  plaintiff  comes  in  upon  contract,  1600. 
rule  applies  to  suits  against  as  well  ^s  to  suits  by  tenants  in  t^^  1600. 
alienation  by  deed,  1601  and  note. 

party  comes  before  court  in  ^uae  oonditio^  ^  fiyrmer  party,  1601 
note, 
determination  of  interest  of  person  suing  in  quire  droits  1602. 
if  defendant  dies  before  appearance,  suit  cfn  only  be  continued  by  ^P^ 
biU,  1602. 
but  the  executors  of  deceased  defendant  mav  be  brought  in  by  bill  of 
revivor,  iddiough  no  service  haa  been  made  on  testator  in  Maamchp 
setts,  1602  note, 
defendant  becoming  bankrupt  after  decree,  1602. 
in  creditor's  suits,  1602, 1608. 

notice  to  representative  of  former  creditor,  16Q8. 
whether  notice  of  motion  must  be  served  upon  defendant,  as  weU  ^ 
upon  representative  of  former  creditor,  1608, 
supplemental  statement,  1605. 
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SUPPLEMENTAL  BILL,  C(mtinued. 

order  concerning  filing  sopplemenUl  statement,  1605. 

facts  and  circumstances  occarring  after  the  filing  of  the  biU  introdiiori  ^ 

way  of  amendment,  407,  408  and  note,  1605. 
supplemental  bill  may  be  brought  on  behalf  of  defendant  in  nit,  \¥A  iote> 
what  may  be  introduced  into  8up{>lemental  bill,  1606  nota 
whether  leave  to  file  must  be  obtained,  1605, 1606  in  notei 
how  application  for  leave  made,  1606  note, 
what  must  appear  as  ground  for  filing  a  supplemental  bill,  1606  aote. 
form  of  supplementalbill,  1607. 

what  It  must  state  or  recite,  1607  and  note,  1608. 
parties  to  supplemental  bills,  1608. 
when  supplemental  bill  may  be  filed,  1608, 1609  notes, 
new  party  brought  in  by  supplemental  bill  subject  to  costs  fittt  ctmBU» 

ment  of  suit,  1609,  1610. 
costs  where  new  parties  resist  plaintiff's  demand,  1610. 
proceedings  upon  supplemental  bills,  1610. 

pleas  to,  1610. 

practice  in  regard  to  pleas  and  demurrers,  1610. 

where  no  sufficient  grounds  for  supplemental  bill,  1611  notat 

answers  to,  1611. 

defendant  called  upon  generally  to  answer  supplementil  natter  flifi 
1610  note, 
in  what  cases  new  witnesses  may  be  called,  1611. 
supplemental  bill  mere  continuation  of  original  suit,  1611  and  note, 
depositions  taken  in  original  suit  may  be  road  upon,  1611. 
where  there  has  been  no  decree  in  ori^nal  suit,  1612. 
where  there  has  been  a  decree  in  oriemal  suit,  1612. 
supplemental  bill  may  be  filed  either  before  or  after  a  decree,  161)  ifltt 
supplemental  bill  in  nature  of  a  bill  of  review  requires  leave  of  coat,  M 
1618. 

SUPPLEMENTAL  BILLS  (original  Bills  in  the  nature  of), 
in  what  cases  they  lie,  1598. 

SUPPLEMENTAL  BILLS  Qn  nature  of  Bills  of  Review).    Set  Binit. 

SUPPLEMENTAL  STATEMENT, 
order  concerning  filing  thereof,  1605. 
to  introduce  suMequent  matters,  1606. 

SUPPRESSION  OF  DEPOSITIONS,  961,  962  and  note. 

upon  what  grounds  depositions  will  be  suppressed,  961  and  note, 
general  interrogatory  not  answered,  961  note. 

deposition  taken  before  person  not  named  in  comnusskm,  961  note. 

where  proper  interrogatories  are  not  answered,  962  in  note. 

deposition  m  handwriting  of  the  attorney,  962  note, 
taken  without  notice,  962  in  note, 
taken  without  order  where  order  required,  962  nots> 
where  it  relates  to  fact  not  in  issue,  962  note. 

where  party  must  move  to  suppress,  962  note. 

matter  of  (fiscretion,  962  note. 

SURCHARGING  AND  FALSIFYING,  692,  693,  1250, 1251. 
difference  between  and  opening  an  account,  692. 
manner  of,  692,  693. 

SURETIES, 

receiver's  sureties,  rights  and  liabilities  of,  1447.    See  Rbchtis- 

SURPLUS, 

bankrupt  cannot  sue  assignees  for,  59. 
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INDEX. 

SURPRISE, 

what  Bofficient  to  induce  court  to  vaeate  enrolment,  1040. 
when  a  ground  for  a  new  trial,  1 109. 

SURRENDER, 

how  pleaded,  868. 

SURVIVORSHIP, 

as  between  husband  and  unfe,  108. 
bow  defeated,  109. 
in  respect  of  wife's*  chattels  real,  118.    See  Feme  Covrbt. 

SUSPENDING  EXECUTION  OF  DECREE,  1042  note. 

TACKING, 

principles  of  eqnitj  concerning,  888,  889. 

TAXATION, 

different  principles  of,  1508. 

as  between  partv  and  party,  and  as  between  solicitor  and  client,  1509. 

distinction  between  cases  where  costs  are  to  be  paid  out  of  a  general 
fund  and  those  where  they  are  to  be  paid  out  of  the  fund  of  the  party, 
in  taxing  costs  as  between  solicitor  and  client,  1509, 1510. 
effect  of  Orders  of  May,  1845,  upon  taxation,  as  between  party  and  party, 

1510. 
as  between  party  and  party,  unless  otherwise  ordered,  1511. 
principles  of  taxation  once  adopted,  to  be  followed  at  subsequent  taxations, 
1511.  • 

otherwise,  where  original  order  was  made  upon  petition  by  consent,  1511. 
as  between  solicitor  and  client,  1511,  1512. 
trustees  and  personal  representatives  entitled  to,  1511,  1512. 
otherwise  where  no  fund  under  control  of  court,  1512. 
or  trustee  has  not  accepted,  1512. 
in  charity  cases,  1872,  1873. 

trustees  and  executors  in  administration  suits,  1064.  # 

rule  in  creditor  suits,  1512. 

where  plaintiff'  is  to  have  costs  between  solicitor  and  client,  1512. 
where  fund  is  deficient,  1512. 

where  plaintiff*  is  a  simple  contract  creditor,  15L2, 1513. 
where  fund  is  sufficient  to  leave  surplus  to  residuary  legatee,  1518. 
method  of,  1515. 
to  whom  reference  made,  1514. 

where  party  is  directed  to  retain  costs  out  of  balance  in  his  hands,  1515. 
when  Master  is  to  tax  only  in  case  the  parties  differ,  1515. 
taxation  to  the  time  of  making  report,  1516. 
order  for  taxation  of  costs  joint  and  several,  1516. 
where  several  parties  appear  by  one  solicitor  they  must  have  but  one  bill, 

1516, 1517  and  note, 
where  some  defendants  appearing  by  the  same  solicitor  petition,  and  others 

appear  and  consent,  1517. 
where  solicitor  acts  as  agent  for  different  solicitors  in  the  country,  1517. 
Master  sole  Judge  of  the  propriety  of  charge,  1517,  1518. 

duty  of  Master,  1518. 
method  of  proceeding  where  part  only  of  costs  are  to  be  allowed,  1518. 
where  bill  is  dismissed  with  costs  as  to  one  of  several  defendants  appearing 

by  same  solicitor,  1518. 
no  costs  allowed  where  solicitor  has  not  been  properly  admitted,  1519. 

or,  if  taxed  and  paid,  they  may  be  recovered  back,  1519. 
mode  of  reviewing  Taxing  Master^s  decision  as  to  costs,  1519,  1520  note. 

on  what  evidence  court  will  proceed  on  the  review,  1520. 
payment  of  costs,  how  enforced,  1088. 

after  taxation  under  the  Solicitor's  Act,  1882.    iSes  Soucitob. 
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TAXING  MASTER, 

may  tax  without  a  reference,  1515. 

sole  judge  of  the  propriety  of  chas^ges,  1517, 1518. 

his  certificate  of  taxation  final  as  to  the  quantum  of  cosIb,  1519. 

mode  of  objecting  to  his  certificate,  1519. 

TECHNICAL  EXPRESSIONS, 

how  fiur  they  should  be  used  in  a  bill,  607, 

TENANT  (for  Life), 

in  suits  for  partition,  a  party  without  remaiii4cni)iA,  S9V 

TENANT  (in  TaU), 

when  necessary  party  in  suit,  %2%.t  261. 

when  entitled  to  file  a  bill  of  supplement  only,  1599. 

TERMS  (Outstanding),  I 

in  what  manner  they  ought  to  be  plated  in  a  bill,  967.  ' 

ple^  that  there  are  none,  652. 

TBRMS  OF  TEARS, 

interest  of  husband  in  wife's,  118. 
cannot  be  sold  under  sequestration,  1070. 

TESTAMENTARY  (Guardian), 

how  appointed,  1895,  1896  and  notes. 

court  may  appoint  another  euardian,  1897  and  note,  1899  note. 

power  of,  over  the  estate  of  the  infiint,  1899. 

subject  to  the  control  of  the  Court,  1899  and  note. 

TESTIMONY  (BUI  to  Perpetuate  order  whim  Plaintiff  negleoli  topnxeei), 
before  replication,  807. 
after  application,  807. 
when  defendant  may  moTO  tw  bis  ooats,  i^t7. 


TIMBER, 

rule  as  to  opening  biddings  where  it  has  been  valno^f  1236. 

TIME, 

of  the  certainty  required  in  alleging,  878. 

for  answering,  750,  751. 

computation  of,  under  Orders  of  May,  1845  .  •  860. 

from  which  an  answer  is  to  be  deemed  sufficient,  775. 

limitation  of,  for  bringing  in  claims  under  decrees,  1859. 

TITLE, 

question,  whether  vendor  could  make,  material  a^  to  costs,  1005. 

inquiry  as  to,  when  directed,  1005, 1211. 

terms  of  reference  as  to,  1004. 

inquiry  when  good  title  was  shown,  1005,  1217. 

inquiry  ap  to,  not  confined  to  suits  for  speoific  performance,  1211 

purchaser  not  discharged  upon  report  of  defective  title,  1211, 121& 

proceedings  upon  reference  of,  1218  ef  uq. 

reference  back  to  Master  to  review  his  report  concerning,  1215. 

where  objections  to  can  be  renewed  a&  hearing,  1215, 1216, 1217. 

TITLE  (Derivative), 

how  shown  in  a  bHl,  829. 

TITLE-DEEDS, 

of  the  certaintv  required  in  bills  fbr  the  delinny  up  o(  258.  ^^ 

of  the  production  of,  in  bills  to  impeach)  1881.     See  Paonucnoioi  l'^ 

MKMTS. 


IHDEZ. 

TRADE-MABKS, 

what  is  the  nature  of  title  in,  1754. 
injunctions  to  protect  the  use  of,  1758. 

what  must  appear  to  warrant  such  injunction,  1 758  note,  1 754  note. 

fraud,  1754  note, 
defendant  restrained  issuing  a  circular  and  card  leading  to  suppose 
he  had  succeeded  to  plaintiff's  business,  1 754  note. 

running  omnibuses  colorably  imitating;  others,  1754  note, 
a  foreign  manu&cturer  entitled  to  injunction  and  account  as  to 

tradennarks,  1758  note,  1754  note, 
selling  quack  medicine,  in  name  of  an  eminent  physician,  not  re- 
strained, 1744  note, 
part-owner  may  sue  alone  for,  1754  note, 
to  whom  the  risht  belongs,  1 755. 
protection  withheld  where  there  have  been  false  representations,  1755. 

TRANSPORTATION, 

plaintiff  under  sentence  of,  must  give  security  for  costs,  81. 

effect  of  pardon  on  condition  of,  54. 
of  husband,  considered  as  civil  death,  84. 

TRAVERSE, 

at  the  end  of  answer,  omitted  in  case  of  infant,  162. 

TRAVERSING  NOTE, 
process  by  service  of,  496. 

to  original  bill,  496,  497. 
to  amended  bill,  497. 

after  exceptions,  497. 
effect  of,  497. 

service  of  copy,  497. 
for  the  purpose  of  evidence,  497. 
after  plea  a  demurrer  overruled,  498. 

TREASON, 

effect  of,  on  real  and  personal  estate,  58. 
of  husband,  considerea  civil  death,  84. 

TRIAL, 

at  bar,  when  ordered  in  the  case  of  an  issue,  1096. 

new.    See  Issue. 

at  law.    See  Action  at  Law. 

TRUSTEES, 

when  ordered  to  pay  money  into  court,  1820. 

costs  of,  1462,  1468. 

when  deprived  of  costs,  1489. 

when  ordered  to  pay  costs,  1492. 

TRUSTS, 

how  far  Statutes  of  Limitations  applicable  to,  666,  667. 

UNDERrLEASE, 

of  wife's  term,  effect  of  upon  her  right  by  survivorship,  120. 

UNDERTAKING, 

by  plaintiff  to  give  effect  to  the  rights  of  absent  parties,  298. 

to  set  down  cause  upon  bill  and  answer,  800. 

to  file  a  replication  or  amend  the  bill  within  a  limited  period,  806,  807. 

UNIVERSITY, 

demurrer  because  subject-matter  of  suit  within  the  jurisdiction  o(  579. 
plea  of  privilege  of,  652. 

(cd) 


mix 

UNSOUND  MIND. 

answer  of  persons  of,  750* 

commission  to  take,  766,  767. 

VACATIONS, 
jDiejanmg  of,  41 7, 
of  the  Taxing  l^ftft^  llfH. 

VACATING, 

the  enrolment  of  a  decree,  1038. 

how  application  for  made,  iOSS,  1040  note. 

upon  discretionary  grounds,  10^6, 1040  note. 

not  where  cause  has  been  heard  uppn  its  merits,  1089. 
unless  there  has  been  sorpriae,  |0S0,  1040.' 
VALUE, 

inadequacy  of,  an  otgectbn  to  a  bill,  936,  867  and  notes,  689  and  noMi 

VARIANCE, 

between  statement  in  pleadinas,  and  proo(^  866. 
effect  oif  where  rights  founded  in  prescripti^m,  856, 657. 
in  case  of  bills  for  specific  performaace,  85? . 

VENDEE.    See  Purchaser. 

VENDITIONI  EXPONAS, 

in  what  cases  the  writ  may  be  sued  out,  1057. 

VENUE, 

in  cases  of  issues,  1096. 

VERDICT, 

on  first  trial  of  issue  may  be  given  in  evidence  on  second  ^xisi,  IHI 

on  what  grounds  and  in  what  manner  it  maj  b^  impeached,  lilt 
after  two  vert&cts  same  w^j,  a  tlurd  tria}  may  be  orda»d,'lllS. 
decree  of  court  usually  in  aooordanee  wt^ih  ^ot  verdict^  1115.  ^     .  ^^ 
court  never  feels  bound  by,  and  sometimes  even  decides  againititviw 

ordering  a  new  trial,  1115  and  note, 
effect  given  to  verdict  in  Massachusetts,  1115  note.  ^^,^_ 

verdict  to  be  adopted  and  sanctioned  by  the  court  before  it  srtsWii**  ^ 

thing,  1115  note.  ^ 

decree  may  be  rendered  on,  though  fbond  upoft^  the  evidence  of  Qolf  ^^ 

ness,  1116. 
new  trial  on  ground  of  decision  contrary  ^  1}1^* 

VICAR, 

disputing  a  modus,  has  a  righ^  ^  an  issue,  10|$8, 106f . 
costs  of,  1465, 1466. 

VIVA  VOCE, 

mode  of  examination  6t  witnesses,  887,  8B&     Afifieadix,  mjbol  d  tef 

in  the  United  States  Courts,  888  note. 

in  Massachusetts,  886  note. 

manner  of  proof,  876  and  note. 

what  documents  may  be  so  proved,  877. 

order  for,  880. 

suhpcena  to  testify,  881. 

WAIVER, 

of  right  of  settlement  by  wife,  effeot  of,  98,  lOS. 
of  penedti^  by  prayer  of  bill,  890. 
of  contempt,  495. 

WAR, 

judicially  noticed,  568. 


WAR,  eonHntted. 

secw  as  to  war  between  foreign  states,  568. 
effect  of  war  breaking  oat  after  srft  oommeti^eed  bj  an  dten,  49. 
effect  of,  opon  alien  residents,  osually  qualified  bj  j)foolaniation«  47. 
prisoner  of,  may  sue  on  contracts  made  by  ban  durmg  eaptiTity,  47. 
effect  of,  to  make  one  an  alien  enemy,  47. 
only  suspends  right  to  maintain  suits  oif  oontraets  entered  into  before  tbe 

war,  49. 
contracts  with  alien  enemy  duHng  #ar  utterly  rMf  50. 

WASTE, 

niay  be  restrained  at  the  siiit  of  an  infant  en  venire  kd  mhref  il. 

injunctions  to  restrain,  1782. 

on  land  attached  during  suit,  1782  note. 

pending  an  action  at  law,  1782  note. 

when  granted  before  hearing  on  merits,  1788  not^ 

when  not,  1 788  note, 
effect  of,  1788  note, 
against  tenant  for  life  or  years,  1788. 
nature  of  common-law  remedy,  1788. 
on  whose  application  granted,  1 784. 
where  titles  of  parties  are  equitable,  1785. 
in  case  of  trespasses,  1786. 

injury  must  be  irreparable,  1 786  note, 
mere  allegation  of  dinger  not  enough,  1786  note, 
of  equitable  waste,  1787. 
difference  between  legal  and  equitable  waste  where  party  committing  dies, 

1789. 
of  account  in  cases  of  equitable  waste,  1 789. 

WATERCOURSES, 

injanction  to  restrain  ^rersion  of,  1742«  1748. 

to  restrain  obstruction  of  mill  priiilege,  1748  a6te; 

WEAfc  IllTELLECT, 

persons  of,  answer  of,  750.    See  Imbrcilb  PtBdONi. 

not  liable  to  exceptions,  771.  z 

defence  of  suits  by,  169. 

suits  on  behalf  of,  79,  88  and  notes. 

WEIGHTS  AND  MEASURES, 
judicially  noticed,  568. 

WI0OW, 

not  bound  to  discover  her  jdnture  deed,  597. 

WIFE.    iSee  Feme  Covkbt. 

WILFUL  DEFAULT, 

defondiint  chat^  with,  on  fiiriher  ditections,  1458. 

WILL, 

not  eitabtished  in  suit  by  infant  plaintiff,  72. 

leare  given  at  the  hearing  to  exhibit  interrogatories  to  prove,  854. 

how  proved  generally,  871  and  notes^  878. 

witnesses,  871  and  note. 

attendance  of,  mav  be  required,  871  note. 

effect  of  decree  of  ProUite  Court  upon,  871  note. 

by  secondary  evidence,  874  and  note, 
fraud  in  procuring,  cannot  be  investigated  in  equity,  576,  577. 
must  be  averred  to  be  in  writing,  869,  870. 
plea  of,  697. 


IMBBX. 

WITNESSES.    See  Evidenck,  Affidatit. 
who  may  be, 

rale  of  competence  in  Equity  and  at  Law  the  same,  883. 
groundii  of  incompetence,  882. 

defect  in  understanding,  883. 

in  religious  belief,  882,  883  and  notes, 
rule  as  to  in  U.  States,  882,  883  in  notes, 
deaf  and  dumb  persons  and  children,  882  in  note, 
as  to  the  effect  of  crime,  883,  884  note, 
parties  in  interest,  883. 
parties  to  the  record,  884  and  note,  897,  898. 
prochein  amy,  74,  75  in  note. 

examination  of  parties,  884,  835,  886  in  notes.    See  Examihatioi 
OF  Parties. 
husband  and  wife,  884,  898. 
method  of  examination,  887,  888  et  seq,  and  notes. 

on  interrogatories  in  writing,  908,  916.     See  IirrEBROGATOBiB. 

by  an  examiner,  916. 

filing  interrogatories,  916. 

fixing  time  and  procuring  attendance  of  witnesses  before 

916. 
form  of  oath  to  interrogatories,  917. 
new  interrogatories,  917. 
duty  of  examiner  s^er  examination  begun,  917. 
Lord  Clarendon's  order,  as  to  the  mode  of  proceeding  in  the 
a  witness  before  an  examiner  on  interrogatories,  91 7,  918. 
explanations  of  interrogatories  to  witness  by  examiner,  918. 
method  of  examination  by  commission,  924.     See  Comnssiox. 
oral  examinations  before  examiner,  888. 

in  U.  States  Courts,  888  note, 
plaintiff  to  furnish  to  examiner  copy  of  bill  and  answer,  888, 889. 
to  take  place  in  presence  of  parties,  &c.,  889.  _i..4j 

how  oral  examination,  cross-examination,  and  re-examination  wM^ 

889.    Appendiic,  xxix.  el  seq, 
examiner  to  take  down  testimony  in  writing,  889. 

generally  in  form  of  narration,  890. 
examiner  may  sign  when  witness  refuses,  890. 

may  state  special  matters,  890.  . 

may  take  down  any  particular  question,  if  reason  fir  it^  ^ 
shall  note  objections  to  questions,  890. 
court  ma^p'  reouire  production  and  oral  examination  of  any  w^nesvftt? 
before  itself  at  hearing,  895. 
costs  in  such  case,  895. 
discrediting  witness  of  opponent^  898. 
one's  own  witness,  898,  899. 

by  contradicting  him,  898.  ^ 

by  showing  him  to  have  made  inconsistent  statemwit^  898.  V9- 
cross-examination  as  to  previous  statements  b^  iritnea8i8W'^ 

as  to  statements  made  by  hon  in  ^i^*  ^ 
if  to  be  contradicted  by  the  writing,  attention  to  be  csW** 

parts  to  be  used  for  Uiat  purpose,  899. 
juoge  may  require  the  writing  to  be  produced,  899. 
may  be  questioned  as  to  whether  he  hasl>een  convicted  of  felooj  v 
meanor,  899. 
if  witness  denies,  conviction  may  be  proved  aliunde,  899.  . 

certificate  and  proof  of  identity,  evidence  of  oonvictioii,  witw»  P"" 
of  signature  or  official  character  of  sk^ner,  899,  900.  .  ^ 

cross  examination  of,  upon  matter  of  affidavit  to  be  used  as  evsla>^  * 
cause,  895,  907.    See  Affidavit. 
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WITNESSES,  continued, 

generally  to  be  examined  at  examiner's  office,  900. 

unless  witness  lives  more  than  twenty  miles  away  and  objects  to  attend- 
ance there,  900. 
examiner  to  be  furnished  with  copies  of  bill  and  answer  and  to  make  ap- 
pointment for  examination,  900. 
as  to  answers  of  witness  from  notes,  889,  890,  919. 
prepared  answers,  &c.,  889,  890  in  note,  919. 
attenoance  of  witnesses,  how  enforced,  881,  890,  891  and  note, 
process  to  enforce  obedience,  891,  900,  901. 
notice  to  witness  and  mbpctna,  900,  901. 
witness  required  to  produce  documents,  892,  901. 
form  and  requisites  of  subpoenoj  901. 
'  costs  of,  902. 

service  of,  902. 

in  case  of  married  woman,  902. 
payment  or  tender  of  expenses,  902. 
(  proceedings  where  witness  refuses  or  neglects  to  attend,  891,  902,  908. 

or  to  produce  documents,  892,  908. 
where  witness  refuses  to  be  sworn  or  to  answer,  890^  891 
I  and  note,  892. 

dischai^  of  witness,  892. 
where  witness  is  in  prison,  908,  916. 
where  he  is  sick,  908,  917. 
oath,  how  administered  to  witness,  904  note,  905  note, 
affirmation,  Quakers  and  others  having  conscientious  scruples,  904,  905 
I  and  notes. 

I  form  of  oath  or  affirmation,  904  in  notes,  905. 

I  peer  testifies  on  oath,  904. 

cross-examination  of,  889.    Appendix,  xxix.  et  seq, 
re-examination  of,  889. 
^  See  Re-examikation. 

examination  of  husbands  and  wives,  898. 
evidence  of  by  affidavit,  898,  905,  906.    Appendix,  xxix.  et  seq. 

See  Affidavit. 
in  Massachusetts,  witness  examined  in  equity  as  at  law,  unless  court 

otherwise  directs,  886  note, 
to  a  will,  871  note. 

to  documents  when  not  necessary  to  their  validity,  875. 
demurrers  by  witnesses,  891,  958. 
^  how  a  witness  can  protect  himself,  890,  891,  968  and  note. 

in  what  cases  proper,  958,  959. 
where  answer  may  subject  witness  to  punishment  or  forfeiture,  958,  959. 

Sractice  when  witness  demurs,  958  note, 
nty  of  examiner  to  inform  witness  of  his  rights,  958  note, 
who  to  brinff  question  before  court,  958  note, 
in  regard  to  subjecting  witness  to  civil  suit,  959. 
on  the  ground  that  answer  may  lead  to  breach  of  professional  confi- 
(  deuce,  959. 

demurrer  not  necessary  where  witness  declines  to  produce  document 
under  a  8ubp<Bna  duces  tecum^  959,  960. 
,  proceedings  upon  demurrer  by  witness  on  ground  of  violating  confidence, 

960. 
I  the  witness  demurring  must  name  the  party  for  whom 

he  was  solicitor,  960. 
must  swear  that  the  facts  came  to  him  in  his  capacity  of 
solicitor,  960. 
demurrer  by  witness  must  be  upon  oath  as  to  the  foots,  960. 
of  overruling  demurrer  by  witness,  961. 
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WITNESSES,  cofOinued. 

costs  of  demarrer,  96 1. 

where  demurrer  partially  oreirded,  961. 
re-ezaimnation  of  witness  after  his  deposition  has  been  taken,  970. 
in  what  cases  permitted,  970  el  $eq,  and  note, 
where  depositions  have  been  suppressed  for  irregnlaritj,  970, 97!  iMto> 
or  because  interrogatories  were  lading,  971. 
or  some  important  act  omitted,  971. 
on  application  of  witness,  on  ground  he  has  made  mifltake,  971. 
when  on  application  at  the  hearing,  971. 
deposition  of  witness  amended,  when,  972  and  note, 
witness  and  examiner  to  be  examined  before  amending,  971 
by  the  court,  972  and  note. 

order  for  not  in  general  made  before  publication,  972. 
before  publication  permitted  in  exammer^s  office,  973. 

but  not  after  witness  has  concluded  his  eTaminatinn,  97Si 
unless  by  order,  978.  .       a. 

or  upon  affidavit  that  witness  has  not  oonmnmieited  m 
effect  of  his  cross-examination,  978. 
may  be  examined  again  by  adverse  party  without  <mier,  978. 
either  before  examiner  or  before  oommisaoner,  978. 
unless  new  interrogatories  are  necessary,  974. 
witness  examined  before  commissioner  canAot  be  exammed  befiwe 

without  order,  974. 
order  for  re-examination,  974. 
examination  of,  after  publication,  975.    S4e  Publication. 

WRIT, 

of  error,  difference  between  and  appeal,  1568,  1569. 

of  execution,  1058  and  note. 

to  enforce  payment  of  costs,  1524. 

under  stat  1  &  2  Vict  c.  110  . .  1056. 

(ccfi) 
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ABSOLUTE  CONVEYANCE, 

decree  for,  free  from  all  equity  of  i«demption,  2225. 

ABSOLUTE  DECREE, 

against  infirnt  on  attaining  hm  mnjority,  2298. 

ABSOLUTE  DEED, 

bill  against  mortgagee,  who  took  by  absolute  deed,  and  sold  wiihoal  noliajd, 
for  value  of  land,  &c,  after  deducting  debt  and  interest,  1938. 
decree  against  mortgagee  as  prayed,  2236. 
treated  as  a  mortgage,  decree  for  redemption,  2235. 

ACCOUNT, 

bills  for,  1942.    See  Table  of  Contents  of  this  volume. 
not  necessary  plaintiff  sbould  submit  to,  in  bill  for,  1943  note, 
stated,  plea  of,  2131. 

Slea  of  settled  account  and  release,  2124  note, 
ecrees  referring  to  Master  to  take,  2205,  2208,  2297  note, 
directing  allowance  of  stated  account,  2206. 

not  to  disturb  settled  accotmt,  2294  (e), 
leaTe  to  surchai^  and  folsify,  2207. 
rests  in,  2207. 
setting  aside,  2206. 

for  leave  to  show  errora  in  account  prima  Jbcie  condnsire,  2207. 
of  funds  in  the  hands  of  agent  of  foreign  principal,  that  could  not  be  come 

at  to  be  attached,  &c.,  reference  to  tue,  2207. 
bill  for,  must  show  by  specific  statement  of  foots  that  the  i^scounts  are  intri- 
cate, &c.,  to  ffive  jurisdiction  in  equity,  1943  note, 
demurrer  to  bifi  for,  1948  note, 
forms  of  claims,  and  orders  on  claims  to  account,  526  et  seq* 

ACCUMULATION, 

of  funds,  statement  in  bill  as  to,  2074. 

ACQUIESCENCE, 

of  ceitai  que  trust  in  application  of  funds  by  trustee,  statement  in  answer, 
2144. 

ACTION.    See  Law. 

injunction  staying  present  and  future,  2306. 

ADDRESS, 

of  biU,  1897,  1898. 

ADMINISTRATOR, 

de  bonis  nan  of  an  executor,  cross-bill  by,  2103. 

bill  against,  by  next  of  kin  for  shares  of  estate,  2020,  2024. 

by  surviving  partner,  claiming  real  estate  as  partnership  property, 
1971. 
to  a  bill  by,  plea  that  supposed  intestate  is  living,  2126. 
plea  that  plaintiff  is  not^  2126,  2137. 

(ocvu) 
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ADMINISTRATOR,  canlinued. 

to  a  bill  against,  plea  denying  that  plaintiff  snstained  that  chancier,  3127. 
to  a  bill  (H  revivor  against,  plea  denying  that  defendant  ever  wai  ezeeifior 

or  adminiBtrator  in  the  State  where  suit  is  sought  to  be  revived,  21  i& 
petition  by,  to  be  admitted  to  prosecute,  2159. 
petition  for  notice  to,  to  appear  and  defend,  2160. 
responsible  for  loss  where  he  permits  surviving  partner  of  intestate  to  tiki 

and  trade  with  the  joint  stock  and  assets,  2300  note* 
form  of  decree  in  such  case,  2300  note, 
decree  directing  an,  how  to  appropriate  the  residue  of  an  estate  in  ptyMut 

of  legacies,  2215. 

ADULTS  AND  INFANTS, 

commencement  of  answer  by,  2140. 

ADVANCES, 

decree  that  deed  do  stand  security  for,  2281. 

that  deed  do  not  stand  security  for,  2277. 

ADVERSE  POSSESSION, 
plea  of,  2124  note. 

AFFIDAVITS, 

general  form,  2174,  2175. 

to  be  annexed  to  interpleader  bill,  2028,  2029,  2175. 

that  plaintiff  has  not  deeds  m  his  possession  to  annex  to  bill,  2176. 

to  be  admitted  to  sue  or  defend  in  forma  pauperis,  21 76. 

of  service  of  notice  of  motion,  21 76. 

of  personal  service  of  a  bill,  2177. 

of  service  of  an  amended  bill,  2177. 

of  delivery  of  interrogatories,  2177, 

to  obtain  order  for  guardian  ad  Utem^  2178. 

of  tender  of  costs,  where  defendant  taken  under  attachment,  2178. 

as  to  correctness  of  translation,  2179. 

as  to  production  of  documents,  2179. 

of  mortgagee  having  attended  to  receive  mortgage  money,  218<^ 

to  obtain  ne  exeat  regno,  2180. 

to  obtain  writ  of  distringas,  2181. 

of  waste,  to  obtain  injunction,  2181. 

identifying  a  person,  2182. 

verifying  i^pgistry  of  burial  and  identity,  2182. 

of  the  execution  of  deed  by  attesting  witness,  2183. 

by  person  not  witness,  2183. 
of  the  age  of  a  witness,  for  examination  de  hene^  2183.  ^^ 

to  obtain  order  for  commission,  or  for  examiner  to  examine  witness  ab*"' 

2184. 
in  support  of  application  to  amend  bill,  2184. 

for  leave  to  file  voluntary  ai»wer  after  tine,  tl^ 
that  no  answer  has  been  filed,  to  found  application  for  decree  jm  a»^ 

2185. 
of  having  discovered  new  matter,  for  review,  2185. 
by  executor  to  restrain  action  after  decree,  2186. 
verifying  receiver's  account,  2186. 

demurrer  for  want  of  one  being  annexed  to  a  bill  of  interpleader,  tn9> 
demurrer  for  want  of  affidavit  of  loss  to  a  bill  for  relief  on  lost  bond,  il^ 
petition  to  prove  exhibit  bj,  at  hearing,  2168. 
setoff  of  costs  for,  where  improper  or  of  unnecessary  length,  nOS. 

AFFIRMATION, 
by  Quaker,  2175. 
by  other  persons,  21 75. 

ocfin) 
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AGENT, 

bill  relating  to,  charging  mismanagement,  1979. 

bill  against,  bv  creditors  of  principal  who  had  made  agent  tnistee  in  deed 

of  trust,  chaiging  neglect,  mismanagement,  and   oonrervon  of  fonds, 

1952. 
foreign,  decree  for  aocoont  of  funds  that  could  not  be  attached,  in  hands  of, 

2207. 

AGREEMENT, 

bill  for  specific  performance  of,  1907.    See  SrsciFio  PxHroRifAKOB. 

bills  to  cancel,  rectify,  and  refom,  1982. 

decree  for  specific  performance  of,  to  execute  a  mortgage,  2225. 

ALIEN, 

plea  that  plaintiff  is  alien  enemy,  2125. 

ALIMONY, 

decree  for,  on  divorce  firom  bed  and  board,  2292. 

AMEND, 

bill,  petition  for  leave  to,  2156,  2157. 

affidavit  in  support  of  motion  for  leave  to,  2184. 

order  of  leave  to,  injunction  bill  sworn  to,  2360. 

or  for  leave  to  withdraw  replioatMin  and  amend,  2t61. 

AMENDED  BILL, 

of  interpleader,  form  of,  2032. 

ANCIENT  WINDOWS, 

bill  to  restrain  obstruction  of,  2070. 

ANNUAL  RESTS, 

directed  against  executors  and  trustees,  2801. 

ANNUL, 

bill  to,  contract  for  fraud,  1988. 

decree  to,  proceedings  in  insolvency,  2286. 

decrees  to,  for  fraud  and  misrepresentetion,  2271. 

ANSWER, 

prayer  for,  oath  waived,  1904. 

rorm  of  commencement  of,  in  different  cases,  2138. 

of  introduction,  or  words  of  course  preotifling,  2138. 

of  conclusion  of,  2139. 
modem  English  form  of,  2139. 

what  it  must  contain  and  how  framed,  2139  note, 
of  an  infant,  2140. 
of  adults  and  infants,  2140. 
form  of  further,  after  insufficient  answer,  2140. 

to  bill  and  answer  to  amended  bill,  2141. 

to  original  bill,  and  bill  of  revivor  and  supplement,  2141. 

of  lunatic  and  his  committee,  2141. 

of  husband,  disclaiming  interest  in  lesacy  bequeathed  to  his  wifa,  2141. 

<d  feme  covert  separated  from  her  humnd,  2141. 

order  must  be  had  for  this  purpose,  2141  note. 

and  discliumer,  2141. 
objecting  to  answer  particular  interrojtatories,  2142. 

that  documents  called  for  contain  nothbg  in  support  of  plaintiff's  case,  2142. 
that  letters  &c.  called  for  contain  confidential  communications,  2143. 
nustng  the  defence  of  the  Statute  of  Limitations,  2143,  2144. 
that  eestm  que  trwt  has  consented  to  the  application  of  trust  fund,  2144. 
claiming  benefit  of  Statute  of  Frauds,  2144,  2145. 

prescriMd  by  Chancery  rules  in  New  Hampshire^  poxchaser  for  valuable 
consideration  without  notice,  2146. 
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ANSWER,  continued. 
nodce  of  filing,  2150. 
and  demurrer,  2117. 
and  plea,  2123. 
in  support  of  plea^  2124  note, 
petition  to  take  without  oath,  2125. 
sworn  by  guardian  of  infant,  form  of  jurat,  2189. 
order  that  defendant  may  put  in,  in  foreign  language,  2361. 
order  on  hearing  of  exceptions  for  insufficiency  in,  2361. 

allowed,  2361. 

overruled,  2862. 

some  allowed,  others  oremled,  S3C1 
APPEAL, 

petition  for  and  rehearing,  2172. 
order  upon,  in  Mass.,  2205. 

APPEARANCE, 

leave  for  defendant  to  enter,  on  return  within  jurisdiction  and  eooffntiBgto        ; 
be  bound,  2359.  j 

APPOINTMENT,  ' 

notice  of  motion  for,  before  examiner  to  take  croes-exanunatioiiof  defOMSi 

in  affidavits,  2151. 
of  a  representative,  2353.    See  Rbprbsbntatiyb. 

ARBITRATOR, 

demurrer  by,  when  made  party  to  bill  to  impeach  his  award,  2121. 

ASSIGNEE  (of  Insolvent  Debtor), 
commencement  of  bill  by,  1900. 
bill  by,  to  restrain  proceedings  under  an  attachment  of  debtoi'tpiQpatf  ■ 

another  state,  2021. 
bill  aeainst,  by  feme  covert  and  her  children  for  a  settlement,  2025. 
of  a  bankrupt  defendant,  supplemental  bill  against,  2078. 
bill  by  assignee  of  debt,  allegation  in,  2074. 

ASSIGNEE  (of  Debt), 

cannot  maintain  suit  merely  as  such,  unless  some  impediments  thion  ■  ■ 
way,  2074  note. 

ATTACHMENT, 

for  contempt  in  disobeying  injunction,  petition  for,  2168. 

¥rrit  of,  2169. 
notice  of  motion  for  an,  for  contempt,  2154. 
affidavit  of  tender  of  costs  when  defendant  taken  under,  2178. 
order  for  sequestration  on  return  of,  2357. 
order  where  party  brought  up  on,  2357. 
order  for  sheriff  to  return  writ  of,  2358. 

ATTORNEY,  .  .^  .,« 

plea  by,  to  discovery  of  what  came  to  his  knowledge  through  Ui  caest,  ii^ 

ATTORNEY-GENERAL, 

commencement  of  suit  by,  on  behalf  of  government,  1900. 

where  there  is  a  relator,  1900. 
conclusion  of  bill  against,  1907.  ^  _^ 

order  to  tax  costs  of,  separately  from  relator's,  in  suit  respecting  >  <"'^' 
2222. 

AVOIDING, 

decree  for,  release,  2271. 
purchase,  2271. 
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AVOIDING,  corUinwd. 

decree  for,  transfer  of  scrip  shares,  2272. 
settlement  bjr  lunatic,  2273. 
conveyance  m  contemplation  of  insoWencj,  2273. 
contract  for  sale  of  real  estate,  2275. 
levy  on  real  estate,  2276. 

levy  in  favor  of  judgment  creditor  of  insolvent  debtor,  2277. 
fraudulent  conveyance,  2277. 
assignment  of  a  judgment,  2280. 
deed  of  ancestor,  except  as  to  actual  advances,  2281. 
sale  of  testator's  share  in  a  partnership,  by  his  executors,  2282. 
a  direction  in  a  devise  of  an  estate  for  charitable  purposes,  2283. 
a  purchase  of  an  estate  by  trustee,  2299  note. 

BANKING  CORPORATION, 

commencement  of  bill  by,  1900. 

fim, 

leave  to  parties  to  bid  at  sale,  2355. 

BILLS.    (See  Tablk  of  Contents,  Appendix  of  Forms,  Part  I.) 
formal  parts  of  a, 

title,  1897. 
address,  1897,  1898. 
commencements,  1898. 

in  special  cases,  1899. 
conclusions,  1906. 

of  premises  or  stating  part,  1901. 
charge  of  confederacy,  1901. 

where  may  or  must  be  omitted,  1901  note, 
charging  part,  1902. 

^  where  may  be  omitted  and  rules  concerning,  1902  note, 
jurisdiction  clause,  1902. 

where  may  be  omitted,  1902  note, 
obsolete  in  England,  1902  note, 
interrogating  part,  1902. 

where  may  be  omitted,  1902, 1903  note, 
fireneral  interrogatory  only  in  Maine,  1903  note, 
bill    to  conclude  with  general  interrogatory   in 

Mass.,  1903  note, 
no  interrogatories  in  bill  allowed  in  England,  1908 
note, 
form  of,  and  rules  respecting  interrogating  part  in  U.  States 

Courts,  1903  and  note, 
prayer  for  relief,  1904.    See  Prater. 

general  and  special  rules  respecting  in  U.   States 

Courts,  1904  note. 
in  N.  Hampshire,  1904  note, 
in  England,  1904  note. 
prayer  to  restrain  proceedings  &c.,  and  for  injunction,  1904. 
for  ne  exeat,  1905. 
for  account  &c.,  1906. 
for  production  of  deeds  &c.,  1906. 
for  subpoena,  1906. 

rules  concerning  in  U.  States  Courts,  1906  note, 
may  be  omitted  in  N.  Hampshire,  1906  note, 
bill  contains  none  in  England,  1906  note, 
for  process  when  government  is  defendant,  1907. 
for  mjunction  and  subpoena,  1907. 
for  ne  exeat  and  subpoena,  1907. 
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BILLS,  continued. 

for  specific  performance  of  agreemeiits,  1907.     See  Sfvcifio  Per- 
formance. 
for  charging  estate  of  married  woman  on  her  bond,  1921. 
for  dower,  1924. 

for  foreclosure  of  mortgage,  1926. 
for  redemption  of  mortgages,  19SS. 
for  an  account,  1942. 
for  contribution,  1 946. 
by  creditors,  1948. 

respecting  excessive  use  of  right,  196S. 
relating  to  partnership  matters,  1965. 
relating  to  an  agent,  1979. 

to  cancel,  rectify,  and  reform  agreements,  &c.,  1982. ' 
to  restrain  infringement  of  copyrights,  1997. 

of  patent  rights,  2004. 
to  restrain  use  of  trade-marks,  1013. 
by  joint  owner  in  reference  to  joint  property,  2019. 
by  assignee  to  protect  estate  of  insolvent  debtor,  2021. 
by  next  of  kin  for  account  and  distributive  share,  2022. 
hyfime  covert  and  children  for  settlement,  2026. 
of  mtexpleader,  2027.    See  Interpleader. 
prayer  m  a  bill  of  interpleader  by  an  insurance  ooiii|iaiiy,  2029. 
Dy  executor  in  nature  of  interpleader,  2086. 
for  payment  of  legacies,  and  to  carry  trusts  of  will  into  execution, 

2088. 
by  widow  of  testator,  claiming  share  of  profits  of  special  partnership,  as 

part  of  her  annual  income,  2045. 
relating  to  trusts  by  executor  and  trustee,  2047. 

in  behalf  of  infants,  2050. 
prayer  in,  against  executors  and  residaary  legatees,  latter  having  raised 

a  question  of  satisfaction,  2052. 
by  children  whose  income  had  been  used  to  pay  debts  and  legacies,  for 

reimbursement,  2058. 
to  have  certain  testamentary  papers  declared  vMy  2067. 
for  partition,  2059. 

for  appointment  of  new  trustees,  2060. 
for  discharge  as  trustee,  2068. 
for  fraud,  2064. 
to  restrain  waste,  2068. 

for  injunction  to  prevent  obstruction  of  ancient  windows,  2070. 
quia  timeL,  2071. 
to  perpetuate  testimony,  2075. 
for  discover}',  2076. 
supplemental,  2078. 

against  assignee  of  bankrupt  defendant,  2078. 
in  patent  cause,  stating  fact  of  extension,  2079. 
second  in  patent  cause,  stating  facts  of  surrender  of  reis- 
sue, 208L 
after  hearing,  and  reservation  of  case  for  full  court,  2083. 
to  an  origin^  and  amended  bill,  2085. 
revivor,  by  administrator,  executors  having  renounced  probate,  2086.  i 

or  marriage  of  female  plaintiff,  2087.  j 

revivor  and  supplement,  2088,  2090,  2098.  | 

review,  2095. 

for  errors  of  law,  apparent  on  decree,  2095. 
on  discovery  of  new  matter,  2096. 
supplemental  bill  in  nature  of  bill  of  review,  2097. 
to  suspend  a  decree,  209S. 
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BILLS,  continued. 

aapplemental  to  set  aside  a  decree  for  fraud,  2099. 
in  the  nature  of  bill  of  reviYor,  2101. 
to  carrjr  decree  into  execotion,  2102. 
cross  bill,  2103. 

retained  to  afford  compensation  for  lasting  and  beneficial  improve- 
ments made  by  plaintiff,  who  had  taken  possession  of  real  es- 
tate under  an  agreement  within  the  Statute  of  Frauds,  2281 
note, 
statements  in  biU,  where  joint-stock  banking  company  are  suing, 
2078. 

in  a  case  of  a  joint-stock  banking  company, 
where  their  puolic  officer  is  made  a  defend- 
ant, 2073. 
where  defendant  is  out  of  iurisdiction,  2074. 
respecting  accumulation  of  funds,  2074. 
allegations  in  bill  by  assignee  of  debt  against  debtor,  2074. 
prayer  in  bill  for  transferring  fund  from  credit  of  one  cause  to 

that  of  another,  2074. 
prayer  in  bill  seeking  of  partnership  dealings,  1970. 
charges  and  prayer  m  bill  to  rectify  settlement  and  remoTe  trus- 
tees, 1994. 

BREACH  OF  INJUNCTION, 
order  of  committal  for,  2325. 
sequestration  for,  2325. 

BREACH  OF  TRUST, 

by  executor  &c.,  2298  et  seq, 

CANCEL, 

bills  to  cancel  &c.,  agreements,  &c.,  1 982  et  tea. 

See  Table  of  Contents  to  this  volume. 
decrees  to,  deeds  and  other  instruments,  2271. 

CHARGING  PART  (of  BiU), 

none  in  modem  English  bill,  1902. 
where  may  be  omitted,  1902  note. 

CHARITY, 

information  to  establish  on  behalf  of  parish,  2108. 

decree  establishing  will  as  to,  excepting  that  part  of  the  chanty  legacies 

directed  to  be  raised  out  of  real  estate,  2218. 
decree  establishing  will  except  as  to  charity  devise,  2219. 
decree  declaring  void  ^ifls  in,  2219. 

directing  inquiries  as  to,  2219. 

for  scheme  (or  regulating,  2220. 

directing  inquiry  as  to  vaJue,  rents,  income,  &c.,  2220. 

adopting  new  scheme  for,  2220. 
extract  firom  scheme  constituting  a,  &c.,  2221. 
apportionment  of  costs  among  several,  2221. 
relator's  extra  costs  of  suit  out  of  charity  funds,  2221. 
order  to  tax  costs  of  attorney-general  separately  ftom  relator's,  2222. 

CHATTELS, 

bill  for  redemption  of  mortgage  of,  2288. 

CLAIM, 

of  right  in  defendant,  demurrer  to  interpleader  bill,  because  it  does  not  show, 

2120. 
form  of,  bv  a  creditor  upon  the  estate  of  a  deceased  person,  seeking  payment 
of  his  debt  out  of  the  deceased's  personal  assets,  526. 
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CLAIM,  continued. 

bj  a  legatee  under  the  will  of  any  deeeaied  penon,  seekng  pijrMBtcr  it 

livery  of  his  legacj  oat  of  the  testator^s  personal  aflsets,  627. 
by  a  residuary  legatee,  or  any  of  sereral  residuary  legntees,  of  laj  ^^^f^ 
person,  seeking  an  account  of  the  residue,  and  paynmit  or  appnfin^ 
of  his  share  therein,  538. 
by  the  person,  or  any  of  the  peorsons,  entitled  to  the  peisonal  eatttetf*! 
person  who  may  haye  died  intestate,  and  seekiBg  an  accoont  of  neb  p 
sonal  estate,  ana  payment  of  his  share  thereof,  529» 
by  the  executor  or  administrator  of  a  deceased  penon,  dsinmg  tokvc  tk 
personal  estate  of  the  testator  administered  under  the  directiaB  d^ 
court,  629.  , 

by  a  lesal  or  equitable  mortgagee,  or  person  entitled  to  a  lien  as  Kcsiitf  n 
a  debt,  seeking  foreclosure  or  sale,  or  otherwise  to  edbroe  hii  seesit^. 
680. 
by  a  person  entitled  to  the  redemptioQ  i^  any  legal  or  equitable  nm^pp;* 

any  lien,  seeking  to  redeem  the  same,  531. 
by  a  person  entitl^  to  the  specific  performance  of  aa  ^^eemeot  fcrte** 

or  purchase  of  any  property,  seekins  such  spe^nfie  pei^wiiia&ce,  5S1 
by  a  person  entitled  to  an  account  of  ^  deaUngs  ana  traasaclioQsofip'*' 

nership  dissolyed  or  expired,  seeking  such  account,  5SS. 
by  a  person  entitled  to  an  equitable  estate  or  interest,  and  daJnaagte"* 
the  name  of  his  trustee  in  prosecuting  an  action  for  his  ovn  tsk  lwt> 
588. 
by  a  person  entitled  to  have  a  new  trustee  appointed  in  a  case  wl*""*^ 
is  no  power  in  the  instrument  creating  the  trust  to  appomt  new  UaW* 
or  when  the  power  cannot  be  exercised,  and  seeking  to  i^ipositaic* 
trustee,  584. 
order  for  payment  of  a  debt  or  legacy,  535. 

on  executor  or  administrate^'  to  account  on  claim  by  a  creditor  €!»' 
tator  or  intestate,  686.  •-• ^ 

to  account  on  claim  by  a  legatee,  586. 

to  account  on  claim  by  a  residuary  legatee,  or  one  of  seyeral  ttadaujw^ 
tees,  587.         _  ^  .      a.* 

to  account  on  clium  by  the  next  of  kin,  or  <nie  of  tke  next  of  ki&tif  wea- 

testate,  587.  .  .a. 

for  accounts  of  personal  estate  of  a  deceased  person,  on  the  daim  of  v  a* 

ecutor  or  administrator,  688. 
of  foreclosure  or  claim  by  a  legal  or  equitable  mortgagee,  633.       ^ 
of  safe  or  claim  by  a  legal  or  equitable  mortgagee,  or  penoa  ealillN  ^  * 

lien,  640. 
for  redemption  or  claim  b^  penon  entililed  to  redeeoi,  641. 
of  reference  of  title  or  claim  of  person  seeking  specific  perfimaaeSiKl 
for  an  account  of  partnership  dealings  and  traoaaetioiis,  on  dbin  df^^ 
entitled  to  the  account,  542.  .  ui 

on  clum  by  a  person  claiming  to  use  tlie  name  of  Ui  trsrtec,'*^ 
on  claim  for  the  appointment  of  new  tmstees,  643.  ] 

COMBraAHON, 

charge  of  in  bills,  1901. 

none  in  modem  Enflish  form  of  bill,  1901  note. 

where  may  or  must  oe  omitted,  1901  note. 

COMMITTEE, 

bill  by,  in  behalf  of  idiots  and  lunatics,  1899. 
answer  of  idiots  &c.,  by,  2138. 

COMMENCEMENTS, 

of  bill  and  information,  general  and  special,  1098,  1899, 1900, 1991* 

ff^neral  form,  1898. 

in  Circuit  Courts  of  t^e  U.  States,  1898. 
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COMMENCEMENTS,  amimued. 
in  state  courts,  1899. 
in  Bpedal  cases, 

husbuid  and  wife,  1899. 

wife  suing  alone,  1899. 

infants,  1899. 

lunatics,  &c.,  1899. 

assignee  of  insolvent  debtor,  1900. 

a  person  deaf  and  dumb,  1900. 

bankinff  corporation,  1900. 

railroad  oorpcMration,  1900. 

municipal  corporation,  1900. 

foreijy^n  corporation,  1900. 

creditor,  suin^  on  behalf  of  himself  and  oihtfs,  1900. 

shareholders  m  a  company,  1900. 

in  suits  on  behalf  of  the  goremment,  1900. 

where  there  is  a  relator,  1900. 

where  the  case  is  by  information  and  bill,  1901. 

of  demurrers,  2116. 

of  pleas,  2123. 

of  answers,  2188. 

of  decrees,  2198|  21M. 

COMMISSION, 

to  examine  witnesses  abroad,  prayer  for,  2064. 
affidavit  to  obtain  order  for,  2184. 

COMPANY, 

conmiencement  of  bOl  by  shareholder  in,  1900. 
statement  in  bill  as  to,  2078. 

COltfPOUND  INTEREST, 

chtt-ged  against  execnton  by  decreei  2801. 

COMPROMISE, 

authority  given  receiver  to^  2842. 

CONCLUSIONS, 

of  bilk,  1906,  1907. 
of  demurrers,  2116. 
of  pleas,  2128. 
of  plea  of  release,  2181. 
of  answers,  2189. 

CONFEDERACY  CLAUSE  fm  Rai),  1901. 
none  in  modem  English  biU,  1901  noU. 
where  may  be  omitted,  1901  note, 
where  must  be  omitted,  1901  note. . 

CONFIDENCE, 

plea  that  a  discovery  would  be  a  breach  of,  2186. 

CONFIDENTIAL  COMMUNICATIONS, 

plea  that  discovery  sought  would  diseloie,  2186. 
answer  as  to,  2142,  2148. 

CONFIRMINQ, 

Master^s  report,  decree  for,  2228,  2249,  2865. 

CONSIDERATION, 

plea  of  purchase  for  valuable,  2124  note, 

averment  d  actual  payment  of,  in  a  plea  of  purchaser  for  a  valuable  con- 
aderation  without  notice,  2184,  2188. 
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CONTEMPT, 

notice  of  motion  for  attachment  for,  2154. 

petition  for  discharge  out  of  custody  of  a  defendant  oommitted  for,  SlCl. 
petition  for  an  attachment  for,  in  disobeying  an  injunction,  2168. 
writ  of  attachment  for,  2169. 

affidavit  of  tender  of  costs  where  defendant  taken  under  attachiwt  ^t 
2178. 

CONTRIBUTION, 

bill  for,  to  ffencoral  average  loss,  1946. 

decree  for,  oetween  cosureties  and  principal,  in  suit  by  surety,  225S. 
inquiry  whether  some  of  co-sureties  can  contribute,  225S. 
one  co-surety  unable  to  pay  his  full  share,  costs  of  resisting  cootribifin 

2254. 
between  co-defendants,  in  suit  by  creditor,  2255. 
to  general  average  loss,  2255. 

COPARTNERSHIP.    See  Paktnerbhip. 

COPYRIGHT, 

bills  to  restrain  infringement  of,  1997, 1999. 

CORPORATIONS, 

commencement  of  bills  by,  1900. 

by  and  against,  and  individuals,  1915,  1935,  IM^ 
1960,  2006. 
bill  against,  and  its  stockholders,  by  creditors,  1957. 
authentication  of  answer  by,  2188. 

bill  for  specific  perfoimance  of  agreement  to  transfer  shares  in,  1919. 
usual  direction,  to  pay  interest  to,  2199. 
order  for  sequestration  in  case  of,  2358. 

COSTS, 

decree  for  taxation  and  payment  of,  by  one  party  to  another,  2200. 

plaintiff  to  pay  one  defendant's  costs,  and  recover  then  ^  ■ 
own  from  a  co-defendant,  2200. 
that  costs  of  the  application  be  costs  in  the  cause,  2200. 
tiliat  petition  be  dismissed  with  costs,  2200. 
that  costs  be  taxed  and  paid  without  prejudice,  bow  uitinaleljrM^ 

borne,  2200. 
made  charee  on  estate,  2200. 
that  none  be  given  on  either  side,  2200,  2350. 
that  none  be  given  to  either  side,  as  to  part,  2201. 
directing  taxation  of  p^laintiff's  and  aefendantTs  respectivd  co*  * 
parts  of  suits,  involving  apportionment  of  general  charyeii  ^ 
set-off,  2201. 
directing  taxation  of  plaintiff's  costs,  except  as  to  part,  2201. 
directinff  taxation  of  defendant's  costs  <n  suit  with  set^of  p*^ 
caused  by  defendant's  wrongful  claim,  induding  costo  of  e*^ 
fendants ;  husband  and  wife ;  and  bill  to  redeem,  2201. 
directing  taxation  of,  except  so  far  as  increased  by  partioilar  cto 

&c.,  2202. 
up  to  a  particular  tame,  2202. 
to  be  paid  by  plaintiff  and  defendant  respectively  from  aadtoif*' 

ticuUur  time,  setroff,  2202. 
of  suit  taxed,  and  set  off  against  sum  due,  2203. 
directing  Master  to  look  into  petition  and  affidavits,  and  if  ii 
or  of  unnecessary  length,  to  distinguish  and  set  off,  2209. 
decree  for  taxation  of,  and  payment  out  of  rands  in  oonrt,  2203. 
taxation  and  payment  to  solicitors,  2203. 
taxation  of  costs  of  application,  pavment  out  of  cadi,  2204 
apportionment  of,  among  several  charities,  2221. 
relator's  extra  costs  of  suit  out  of  charity  funds,  2221. 
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COSTS,  continued, 

order  to  tax  coets  of  Attorney-General  separatelj  from  relatorB,  2222. 

lien  on  costs  in  another  suit  declared,  2227. 

decree  for  costs,  charses,  and  expenses,  in  redemption  suit,  22S8. 

out  of  fund,  in  creditor's  suit,  2204  note, 
supplemental  decree  as  to,  2216. 

to  be  taken  out  of  general  assets,  as  between  solicitor  and  client,  221 1 . 
and  charges,  including  fees  of  counsel,  for  an  agreed  sum,  out  of  estate,  2212, 
2214.    See  Executors  and  Tbustkes. 

COURT  OF  LAW, 

prayer  for  an  injunction  to  restrain  proceedings  in,  1904, 1982,  1984,  2086, 
2086. 

COVENANT, 

injunction  to  restrain  use  of  an  estate  in  violation  of  covenant  respecting, 

2314. 
bill  by  surety  to  compel  debtor  to  pay  debt  incurred  by  breach  of,  2071. 

COVERTURE, 

plea  of,  of  pluntiff,  2125. 

CREDITORS, 

suits  by,  on  behalf  of  themselves  and  others,  1900. 
bills  by,  1948.    See  Tablb  of  Contents  to  this  volume, 

against  executors  of  debtor  for  payment  of  his  debts,  1948. 
against  devisees  in  trust  and  executors  of  testator,  1950. 
against  trustee  in  trust-deed,  who  has  acted  as  agent,  1952. 
against  a  corporation  and  its  stockholders,  1957. 
against  foreign  debtor,  and  agent  having  funds  that  could  not  be 
attached,  1960. 
may  come  into  Court  of  Chancery  for  discovery  and  distribution  of  assets, 

against  executor,  2297. 
form  of  claim  by,  upon  estate  6t  deceased  person,  526. 
of  order  for  payment  of  debt  or  legacy,  535. 

on  executor  or  administrator  to  account  on  claim  by  creditor 
of  testator  or  intestate,  535. 
CROSS-BILL, 
form  of,  2103. 

CROSS-CAUSE, 

petition  to  use  depositions  in,  2162. 

CROSS-EXAMINATION, 

of  deponents  in  affidavits,  notice  of  appointment  for,  before  examiner,  2151. 

CUSTODY, 

form  of  petiUon  for  discharge  of  defendant  out  of,  2161. 

petition  for  habeas  corpus  to  bring  defendant  in  custody  of  sheriff  to  bar  of 

court  to  answer  for  contempt,  2162. 
of  infants,  decree  concerning,  committed  to  mother,  fitther  excluded  except 

at  stated  time,  2296. 
order  for  habeas  corpus^  on  motion,  2296. 

DEBT, 

statement  in  bill  bv  assignee  of,  2074.^ 

when  assignee  of  debt  entitled  to  sue  in  equity,  2074  note. 

DECLARATION, 

of  trust,  prayer  for  in  bill,  1904.^ 

court  refused  to  entertain  bill  merely  for,  2264  note, 
of  matters  of  fiust,  or  of  the  rights  of  the  parties  in  decrees,  2198. 
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DECLARATORY  DECREE, 
on  special  case,  2195. 

court  declining  to  answer  one  of  the  questions,  2195. 
when  court  may  make,  21 9S,  2194  in  note. 

DECREE, 

bill  of  review  for  errors  of  law  apparent  npon,  2095. 

bill  in  nature  of  bill  of  review,  where  party  is  bound  bjr,  2097. 

bill  to  suspend,  2098. 

obtained  by  fraud,  bill  to  set  aside,  2099. 

bill  to  carry  into  execution,  2102. 

plea  of,  2128. 

notice  of  motion  for,  2152. 

notice  to  pass,  2158. 

to  settle  minutes  of,  2152. 

to  vacate  enrolment  of,  2158. 

petiUon  to  enter,  nunc  pro  tunc^  2168. 

leave  to  enter,  nunc  pro  tuncy  2351. 

declaratory  decrees,  2198,  2194  in  notes. 

forms  of  in  different  cases,  2198  ei  seq.    See  Table  of  Coittuts  *  ^ 
volume. 

introductory  part  of^  at  the  hearing,  2198. 

in  U.  States  Courts,  2194  and  nola. 
on  motion  for  decree,  2195. 
declaratory,  on  special  case,  2195. 
usual  directions  in,  2197. 

for  taxation  and  pa}7nent  of  costs  between  parties,  2200. 
for  taxation  and  payment  of  costs  out  of  fund,  2208. 
l^  consent,  2204. 

approving  and  confirming  certain  acts  done,  and  matten  agreed  i^oo  be- 
tween parties,  2204. 
reserving  case,  2205. 
for  account,  2205. 
establishing  will,  2209. 
declaring  devise  good,  2209. 
declaringr  real  estate  charged  with  debts,  2210. 
declaring  that  devise  on  double  contingency  failed,  2210. 
declaring  forfeiture,  2210. 
directing  inquiry  as  to  domicile,  2211. 

directing  executors  to  pay  mortgage  out  of  several  assets,  2211- 
giving  construction  of  will  and  directions  to  execate«  2212. 
settling  the  basis  and  amount  of  the  principal  residuary  fond  of  u  <^ 
fixing  the  time  when  the  income  of  those  entitled  shall  begin  to  accnt; 
costs  and  charffes  out  of  principal  fund,  2212.  ^_ 

declaring  the  rights  of  parties  under  a  will,  and  order  of  referenoe;  ftB** 

consideration  reserved,  2214.  .     ^ 

directing  an  administrator  de  bonis  non  how  to  appropriate  the  rendae  v  * 

estate  in  payment  of  legacies,  2215. 
supplemental  decree,  2216.  ^       ,_  , 

declaring  void  certain  testamentary  papers  and  oniering  the  dq»>^  ' 

deceased's  nroperty,  2217. 
as  to  charitable  gifts,  2218. 
as  to  administering  charity,  2219. 

further  order  as  to,  2220. 
of  foreclosure  of  mortgage,  2222.    See  Forecjloburs,  MoKTGAGt. 
respecting  eauitable  mortgages,  2225. 
in  regard  to  liens,  2227.     See  Likk. 
for  r^emption,  2281.     See  Rkdkmption. 
as  to  partnership  agreements,  accounts,  dissolutMNi,  ta^  2241    Sai  FAI^ 

NEBSHIP. 
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DECREE,  continued. 

for  accounts  between  ship-ownen,  2251.    See  Ship-Ownsbs. 
for  partition,  2258.    See  Partition. 

for  specific  performance,  2258.    See  Spkcutig  Pebformancx. 
for  specific  relief,  2270. 

lost  instruments,  2270.    See  Lost  Instrument. 
respecting  fraudulent  dealings,  2271.     See  Fraudulent  Dealinos. 
for  reforming  a  conveyance,  1996. 
declaring  the  iuYalidity  of  deeds  and  other  instruments,  for  fraud  and  other 

causes,  2271  et  seq. 
ordering  bond  and  mortgage  obtained  by  oppression  for  much  larger  amount 
than  due,  to  stand  as  security  for  amount  really  due  and  a  retransfer  on 
payment  of  that  amount,  2281  note, 
for  sale  and  reimbursement  to  children  out  of  the  proceeds  of  an  estate,  the 
income  of  the  residue  of  which,  afler  payment  of  debts  and  legacies,  had 
been  given  to  them  by  the  will  of  the  testator,  but  which  income,  with 
their  assent,  had  been  taken  to  pay  off  the  said  debts  and  l^acies,  which 
were  directed  by  the  testator  to  be  paid  by  the  sale  of  certain  of  his  r^ 
estate,  2284. 
declaring  the  validity  of  a  deed  to  transfer  the  estate  named  in  it,  and  order- 
ing that  the  grantees  be  let  into  possession  of  the  premises,  and  that  they 
be  allowed  to  enjoy  the  income  thereof,  2285. 
annulling  proceedings  under  one  petition  in  insolvency,  and  directing  a  war- 
rant to  be  issued  on  another,  2286. 
as  to  particular  persons, 

femes  covert,  2288,  2293.    See  Femes  Covert. 
infants,  2292.    See  Infants. 

decree  nut  against  in&nt,  2292,  2293. 

absolute  on  attaining  his  majority,  2293. 
for  absolute  foreclosure,  2298. 
declared  not  bound  by  decree,  2294. 
executors  and  trustees,  2297.    See  Executors  and  Trustees. 
solicitors,  order  nisi  to  strike  off  the  roll  for  misconduct,  2304. 
order  absolute,  no  cause  against  being  shown,  2304. 
pro  confessOf  where  defendant  does  not  appear  at  the  hearing,  2848. 
where  defendant  appears  and  waives  objections,  2348. 
for  injunctions,  2305. 
for  ex  parte  interim  order,  2805. 

for  injunction,  staying  proceedings  in  other  courts,  2306. 

waste,  trespass  and  nuisance,  2307. 
to  restrain  violation  of  covenant,  2314. 
infringement  of  copyright,  2315. 

patents,  2316. 
trade-marks,  2819. 
in  cases  of  partnership,  2321. 

negotiating  securities,  2821. 
transfers,  2321,  2324. 
railways,  2322. 
mandatory,  2323. 

to  restrain  towns  and  officers,  2323. 
for  dissolving  or  continuing  injunction,  2325. 
for  making  injunction  perpetual  at  hearing,  2325. 
of  committal  for  breacn  of  injunction,  2325. 
order  for  ne  exeat,  2326. 
in  interpleader  suits,  2327. 
order  for  issues,  2331. 
for  new  trial,  2335. 
on  equity  reserved,  after  trial,  2885. 
for  receiver,  2336. 
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DECREE,  continued, 

order  for  management  of  estates  bj,  2337. 
for  receiver, 

for  account  and  payment  bj,  2338. 
for  discharge  of,  2338,  2344. 
to  pay  off  and  keep  down  charges,  2339. 
in  msolvency  proceedings,  2340. 
of  reference  respecting  receiyer's  compensation,  2344. 
on  receiver  to  pay  taxable  costs  oat  of  funds  in  his  hands,  2S45. 
for  production  of  documents,  2346. 
for  delivery  out  of  documents,  2347. 
of  dismissal  at  the  hearing,  2348. 
leave  to  enter  nunc  pro  tunc,  2351. 
of  revivor  and  supplement,  2351. 
on  supplemental  oill,  2352. 
execuQon  of  decrees  and  orders,  2357.     See  Execution. 

DEED, 

statements  in  bill  to  cancel,  obtained  by  fraud,  1987. 

obtained  by  fraud,  bill  to  have  it  cancelled,  1995. 

decree  ordering  defendants  to  execute  a  mortgage  deed,  1996. 

affidavits  of  execution  of,  2183. 

statement  in  bill,  where  deeds  not  in  plaintiff's  posseaion,  207S. 

affidavit  of  plaintiff  where  they  are  not  in  his  possessioD,  2176. 

declared  void,  except  as  to  actual  advances  ana  chaives,  2281.      ^    ^ 

set  aside  for  fraud,  and  the  fraud  being  meditated,  the  deed  not  auoffd  H 

stand  for  actual  advances,  2277. 
inteiTOgatory  as  to,  2112. 

DEFENCE, 

forms  of  yarious  modes  of,  2116. 
demurrers,  2116. 
pleas,  2123. 
answers,  2138. 

DEFENDANT, 

statement  in  bill  when  defendant  is  out  of  jurisdictioii,  2074. 

order  for  service  of  bill  on,  2868.  •j-Krtv«. 

order  for  plaintiff  to  appear  for,  when  served  with  bill  oat  of  jsnsawas* 
2363. 

DEMURRER, 

leave  to  correct  clerical  error  in,  2117  note.  ^  . .  ^ 

must  state  cause  arising  out  of  bill,  but  must  not  introduce  a  matenai  v\ 

2117  note, 
forms  o£  title  and  commencement,  2116. 
conclusion,  2116. 
cause  of  demurrer,  2118. 
for  want  of  equity,  2116. 

because  plaintiff  has  plain  and  adequate  remedy  at  Isw,  S117. 
for  multifariousness,  2117. 
to  part  of  the  bill  and  plea  to  residue,  2117  note, 
to  part  and  answer  as  to  residue,  2117,  2118. 
for  want  of  parties,  2118,  2119. 
to  bill  exhibited  by  infant,  no  next  friend  named,  2119. 
to  bill  in  which  plaintiff  claimed  under  a  will,  and  it  wiiiff** 
on  face  of  bill  that  he  had  no  title,  2119.  ifcrirf 

to  bill  of  interpleader,  for  want  of  necessaiy  affidavit  aadfcr 
of  equity,  2119. 
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DEMURRER,  continued. 

becAoae  tbe  bill  of  interpleader  did  not  show  any  claim 
of  riff  hi  in  defendant,  2120. 
to  bill  for  relief  on  Tost  bond,  for  want  of  necessary  affidavit,  2020. 
to  bill  for  relief  against  mandamus,  2020. 
to  bill  to  restrain  private  nuisance,  plaintiff  not  having  established 

his  right  at  law,  2121. 
for  want  of  privity,  to  a  bill  by  an  unsatisfied  legatee  against  debtor 

ofhis  testator,  2121. 
by  an  arbitrator  made  party  to  a  bill  to  impeach  his  award,  2121« 
to  a  bill  against  a  defendant  by  a  judCTient  creditor,  who  had  not 

sued  out  execution  for  a  discovery  m  goods  of  the  debtor,  alleged 

to  have  been  fraudulently  possessed  by  the  defendant,  2121. 
where  discovery  might  subject  defendant  to  pains,  penalties,  and 

forfeitures,  2122. 
to  a  bill  of  review  and  supplemental  bill,  on  the  ground  that  there 

are  n^  errors  in  the  decree,  and  that  the  leave  of  court  was  not 

first  obtained,  2122. 
petition  to  withdraw,  2161. 
order  on  nearing  demurrer  or  plea,  2262. 

DEVISEE, 

bill  in  the  nature  of  a  bill  of  revivor,  against  a  devisee  of  a  vendee,  fiir  a 
specific  performance  of  the  agreement,  2101. 

DI8ABIUTY, 
pleas  of,  2125. 

alien  enemy,  2125. 
infancy,  2125. 
coverture,  2125. 
lunacy,  2125. 

DISCLAIMER, 

answer  and,  form  of,  2141. 

DISCOVERY, 

bill  for,  in  aid  of  an  action  at  law,  2076. 

allegation  in  bill  for,  and  prayer,  2078. 

demurrer  to,  2122. 

plea  to,  2186. 

person  filing  bill  ibr,  most  state  the  purpose,  2078  note. 

powers  of  courts  of  law  to  obtain,  have  rendered  bill  £»*,  of  rare  occurrence, 

2078  note, 
decree  for,  and  production  of  documents,  2846. 
delivery  out  <yf,  2847. 

DISMISS, 

petition  for  a  plaintiff  to  dismiss  his  bill  with  costs,  2168. 
notice  of  motion  that  plaintiff's  bill  may  stand  disoiissed,  2152. 

DISMISSAL, 

of  bill  without  costs  as  to  some  defendants,  2881. 

of  bill  for  redemption  on  plaintiff's  fitilure  to  pay  amount  found  doe  on  the 

mortgage,  2284. 
of  bill,  at  the  hearing,  2848. 

as  to  part  of  the  bill,  2848. 

with  costs  as  to  some  defendants,  and  without  costs  as  to  others,  2849. 

where  plaintiff  does  not  appear,  2849. 

with  costs,  reasons  stated,  2849. 

without  prejudice,  reasons  stated,  2849. 

on  case  agreedi  2850. 
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DISMISSAL,  continued. 

without  prejudice  to  right  to  bring  anoUier  gait,  iS50. 
framed  to  prevent  prejudice,  2351. 
of  petition  with  costs,  2200. 

DISSOLVING  OR  CONTINUING, 
injunction  on  motion,  2824. 
injunction  continued  at  the  hearing,  2325. 

DISTRINGAS, 

petition  to  discharge  distringas  on  stock,  2164. 
affidavit  to  obtain  writ  of,  on  stock,  2181. 

DOCUMENTS, 

prayer  for,  in  bill,  1906. 

interrogatory  as  to,  2112. 

statement  in  answer,  as  to,  2142. 

affidavit  that  plaintiff  has  not  in  his  possession,  to  annex  to  biU,  217fi- 

affidavit  as  to  production  of,  21 79. 

fDUunons  for  affidavit  and  production  of,  2190. 

summons  for  production  or  documents  admitted  by  answer,  2191. 

usual  directions  to  produce,  2197. 

mandatory  injunction,  for  the  return  of,  2323. 

order  for  production  and  discovery  of,  and  deposit  in  court,  2S46. 

inspection  thereof  out  of  court,  2347. 
order  for  delivery  out  of,  2347. 

to  party  or  purchaser,  2347. 

to  party's  solicitor,  to  be  produced  in  evidence,  S347. 

DOUBLE  PLEADING,  2124  note. 

DOWER,  ^^ 

bill  for,  and  to  set  aside  release  made  therec^  fat  fraod  and  iifoii*« 
1924. 

EJECTMENT, 

prayer  for  injunction  to  restrain  defendant  from  proceeding  in  m  aetioB  A 

1982,  1984,  2081,  2085. 
decree  enjoining  action  of,  2274. 

EQUITABLE  MORTGAGES, 

decree  for  specific  performance  of  agreement  to  execute  a  mortgage*  Jfl* 
decree  for  stbsolute  conveyance  free  from  all  equity  of  redemption,  8S25. 
like  decree,  with  receiver,  2226.  ^_. 

decree  declaring  plaintiffs  entitled  to  an  equitable  lien  or  morlgi^  Vi^ 
of  debt,  principal,  interest  and  costs,  in  de&ult  of  payment,  ale,  i33k 

EQUITY, 

demurrer  for  want  of,  2116. 

demurrer  for  want  of,  in  bill  of  interpleader,  2119. 

EQUITY  OF  REDEMPTION.    See  Redemftiok. 
decree  for  absolute  conveyance  free  from,  2225. 

EQUITY  FOR  A  SETTLEMENT.    See  Sbttumkitt. 

wife's,  principle  of,  2026  note. 

as  to  the  property  to  which  the  right  extends,  2026  note. 

when  it  attaches,  2026  note, 
as  to  the  amount  or  proportion,  2026  note, 
terms  or  provisions  of  settlement,  2026  note, 
bill  for  settlement  hy/eme  covert  and  her  children,  202&. 
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EQUITY  RESERVED, 

order  on,  after  trial  of  issue,  2885. 

after  issue  in  administration  suit,  2886. 
after  issue  as  to  clause  in  will,  2886. 

EVIDENCE.    See  Tsstimont. 

EXCEPTIONS, 

to  answer,  form  of,  for  insufficiency,  2148. 

(under  on  bearing  of,  when  allowed,  oTermled,  or  some  allowed  and  KMiie 
overruled,  2361,  2862. 

each  exception  should  be  confined  to  a  distinct  question,  2148  note. 

to  answers  to  interrogatories,  each  should  adopt  the  language  of  the  inter- 
rogatory, 2148. 

EXECUTION, 

bill  to  carry  a  decree  into,  2102. 
of  decrees  and  orders, 

substituted  service  of  decree  or  order,  2857. 

order  of  sequestration  on  return  of  attaclunent,  2857. 

order  to  turn  over  to  prison,  2357. 

order  for  sequestration,  corporation,  2358. 

order  for  sheriff  to  return  writ,  2358. 

EXECUTORS.    See  Exbcutors  and  Trustees. 

bill  against,  by  creditors  for  payment  of  debts  of  deceased  debtor,  1948. 

bill  by  creditor  a^nst  executors  and  devisees  in  trust,  1950. 

amended  bill  of  interpleader  by,  praying  injunction  against  suits,  and  offei^ 

ins  to  bring  fund  into  court,  2032. 
bill  by,  in  nature  of  interpleader,  to  obtain  advice  and  instructions  of  coarti 

2036. 
bill  against,  by  husband  of  deceased  legatee,  for  payment  of  her  legacy, 

2038. 
bill  against,  by  infant  legatees  entitled  to  a  sum  of  stock  standing  in  name 

of  the  executors,  praying  for  appointment  of  guardian,  maintenance  for 

past  and  future,  &c.,  2039. 
bill  by  infants  against,  to  carry  trusts  of  will  into  execution,  praying  account, 

&c.,  2050. 
prayer  in  bill  against,  and  residuary  legatees,  the  latter  having  raised  a 

question  of  satisfaction,  2052. 
bill  of  revivor  and  supplement  against,  charging  waste  and  mismanagement, 

praying  an  account,  that  thev  be  held  for  losses  by  default,  &c.,  2092. 
plea  to  bill  of  revivoV,  that  defendant  never  was  appointed  executor  in  state 

where  suit  is  sought  to  be  revived,  2128. 
direction  to  executor  to  pay  mortgage  out  of  general  assets,  2211. 
notice  of  motion  to  stay  action  brought  against,  after  decree,  2149. 
affidavit  by,  to  obtain  order  to  restrain  action  after  decree,  2186. 
taxation  of  costs  as  between  solicitor  and  client,  2203. 
as  to  charging  with  interest,  2092  note, 
as  a  general  ride  should  not  carry  on  testator's  trade,  except  for  winding  up, 

2092  note, 
form  of  claim  by,  to  have  estate  administered  under  direction  of  court,  529. 
form  of  order  in  such  case,  538. 

EXECUTORS  AND  TRUSTEES.    See  Executors,  Trustee. 

bill  prayinff,  may  be  charged  with  losses  by  their  not  investing,  2041. 

bill  Dv  wioow  against,  claiming  share  of  profits  of  special  partnership  as  part 

of  her  income,  2045. 
bill  by,  under  a  will  to  carry  the  trusts  into  execution,  2047. 
bill  by  legatees  against,  praymg  to  have  trusts  of  will  carried  into  execution, 

2041. 
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EXECUTORS  AND  TRUSTEES,  continued. 
decree  againBt  for  account,  2297  and  note. 

for  breach  of  trust,  investment  declared  improper,  22S8. 

improper  investment  to  be  made  good  by  inrtahmfct 
2298. 
debentores  fraadalently  disposed  of^  to  be  depoaited  in  v^ 

2298. 
for  inquiry  as  to  wilful  de&nit  bj,  2299. 
for  inquiry  as  to  trust  funds  under  two  settlementi,  209' 
for  inquiry  whether  executors  have  recovered  moneji,  230(1 
charging  with  interest,  2301. 
for  inc^uiry  as  to  employment  of  balances,  2301. 
»  directing  annual  rents  and  compound  interest,  2301. 

costs  and  expenses,  beyond  costs  of  suit,  2301, 2302. 
for  inquiry  as  to  costs,  charges,  and  expenses,  2302. 
for  costs  in  suit  to  obtain  instructions,  as  between  fMutwi 

client,  charging  it  on  different  grounds,  2302. 
appointing  new  trustees,  2303. 

FAMILY  COMPROMISE, 

allegations  in  a  bill  for  specific  performance  q£,  to  transfer  real  estite  mi 

stocks,  1919. 
decree  for  specific  performance  of,  2264. 

reaf  estate  and  stocks,  2266,  2268. 
declaring  plaintiffs  entitled  to  specific  performance  of,  and  retainiBg  liil.f' 
giving  relief,  defendant  being  about  to  leave  the  U.  States,  2264 

FEME  COVERT, 

commencement  of  bill  by,  1899. 

bill  to  enforce  payment  of  her  bond  out  of  her  separate  property,  1921. 

bill  by,  and  her  children  for  a  settlement  against  asngnee  or  husband,  201&> 

bill  of  revivor  where  feme  sole  has  become  covert,  2087. 

statement  in  answer  of,  separated  from  her  husband,  2141. 

decree  for  sale  of  stock  and  payment^  to  wife's  separate  use,  2288. 

decree  for  payment  to  a  divorced  woman,  2288. 

decree  of  inquiry  whether  any  proper  settlement  has  been  made  fer,  if  a^ 

ordering  one,  2288. 
decree  settling  share  on,  and  after  her  decease  for  her  chDdreaY  &c,  228S, 

2289. 
decree  ordering  part  maintenance  of  a  married  woman,  insane,  oat  of  ^ 

^parate  estate,  2289. 

where  abandoned  by  her  husband,  2288  note. 
assignment  of  dower  to  a  woman  after  second  marriage,  out  ofeaUto  left  If 

first  husband,  2290. 
decree  for  alimony  on  divorce  fit>m  bed  and  board,  2292. 
usual  directions  in  decree  for  payment  of  interest  to,  for  her  sepanle  ^ 

2199. 

to  husband  in  right  of,  2199. 
petition  by,  and  husband,  2160. 

petition  by,  that  she  may  answer  separate  finom  her  husband,  2161. 
jurat,  where  feme  covert  answers  separately  from  her  husband,  2189. 

See  Equity  for  a  Ssttlkmxnt. 

FORECLOSURE, 

bill  of,  by  mortgagee  against  mort^;agor,  1926. 

by  mortgagee  against  surviving  mortgagor,  entitled  as  suffitiil  ^ 
visee  to  the  equity  of  redemption,  &c.,  1928. 
prayer  in  bill  for  foreclosure  and  sale,  1930. 
modern  English  form  of  bill  for,  1930. 

form  of  bill  for,  prescribed  in  chancery  rules  of  New  Uampshire,  1933^ 

(ocxxiv) 


INDEX  TO  THE  APPENDIX. 

FORECLOSURE,  continued. 

decree  for,  agaiost  mortgagor  in  posseaaon,  2239. 

decree  for,  mortgagee  in  possesBion ;  costs ;  repairs ;  improvements ;  rents  and 
profits ;  reconveyance ;  default ;  infimt,  2228. 

decree  for  absolute  foreclosure  aeainst  infant  and  feme  eoverty  229S. 

direction  in  decree  for,  to  ascertam  damaffes,  2224. 

directions  for  sale,  in  decree  for,  in  defauU  of  payment,  2224. 

decree  for  final  foreclosure,  2225. 

form  of  claim,  by  a  legal  or  equitable  mortgagee  or  person  entitled  to  a 
lien  as  security  for  a  debt,  seeking  foreclosure  or  sale,  or  otherwise  to  en- 
force his  secnnty,  bZO, 

form  of  order  of  foreclosure  on  claim  by  a  legal  or  eauitable  mortgagee,  589. 

form  of  order  of  sale  on  claim  by  a  l^al  or  equitable  mortgagee,  or  person 
entitled  to  a  lien,  540. 

FOREIGN  CORPORATION, 

conmiencement  of  bill  by,  1 900. 

bill  against,  and  party  having  its  funds  that  cannot  be  attached,  1960. 

FORMER, 

decree,  2128. 
suit  pending,  2180. 

FRAUD, 

statements  in  a  bill  to  cancel  a  deed  obtained  by,  1987. 
bill  to  annul  a  contract  for,  1988. 

pretences  and  charges  in  a  bill  as  to  a  release  obtained  by,  1989. 
bill  by  underwriters  in  respect  of,  practised  upon  them  in  the  insurance  of 
ships,  2064. 

FRAUDS, 

Statute  of,  answer  insisting  on  benefit  of,  2144,  2145. 

if  want  of  writing  appears  in  bill  defendant  may  demur,  2181 
note. 

FRAUDULENT  DEALINGS, 

bills  to  have  deeds,  &c.,  delivered  up  to  be  cancelled  on  account  of,  1982. 

decree  that  release  obtained  by  fraud  be  set  aside,  2271. 

purchase  completed  through  fraud  set  aside,  2271. 

transfer  of  scrip  shares  set  aside  for  fraud,  2272. 

mortgage  and  judgments  obtained  by  fraud  declared  invalid,  2278. 

settlement  by  lunatic  declared  null  and  void,  2278. 

conveyance  m  contemplation  of  insolvency  set  aside,  2278. 

decree  that  party  be  estopped  from  asserting  a  legai  tide,  when  his  doing  so 
would  work  a  fraud,  2274. 

decree  rescinding  a  contract  on  account  of  material  misrepresentations,  &c, 
2275. 

decree  declaring  a  levy  void  for  fraud,  and  injunction  and  release,  2276, 
2277. 

decree  declaring  void  a  levy  on  real  estate  of  insolvent  debtor,  after  first 
publication,  2277. 

decree  setting  aside  fraudulent  convejrance,  and  not  permitting  it  to  stand 
for  actual  advances,  there  being  an  mtent  to  defraud,  2277. 

assignment  of  a  judgment  made  with  intent  to  defeat  heir,  declared  void, 
2280. 

decree  declaring  void  a  deed  obtained  by  imposition  except  as  to  actual  ad- 
vances and  charges,  2281. 

decree  setting  aside  sale  of  testator^s  share  in  a  partnership,  by  his  executors 
for  their  personal  benefit,  2282. 

decree  declaring  void  a  direction  in  a  devise  of  an  estate  for  charitable  pur- 
poses, 2288. 
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GENERAL  AVERAGE  LOSS, 
bill  for  contribution,  1496. 
decree  for  contribution^  2255. 

GOODS  AND  CHATTELS, 

pledged,  decree  for  redemption  of;  overpayment ;  assignee,  2238,  2239  note. 
dUI  to  redeem  goods  pledged,  2239  note. 

to  recover  surplus  overpaid,  2239  note, 
effect  of  payment  or  tender  of  amount  for  which  goods  are  pledged,  2239 

note, 
when  may  be  redeemed,  when  no  time  limited,  2239  note, 
sub-mortgaged  by  deposit,  rights  of  original  pledger,  2239. 
bill  to  have  goods  deposited  redelivered,  1939. 

GUARDIAN, 

of  infant,  order  appointing,  2295. 

GUARDIAN  AD  LITEM, 

petition  to  assign,  to  an  infant  defendant,  2158. 

for  the  appointment  of  a,  by  plaintiff,  2159. 
affidavit  to  obtain  an  order  assigning,  to  an  infant  defendant,  21 78. 
costs  directed,  2302. 
orders  assigning,  on  application  of  infant,  or  non  compos,  2359,  2360. 

HABEAS  CORPUS, 

petition  of  plaintiff  for,  to  bring  defendant  in  custody  of  sheriff  to  bar  of 
court  to  answer  his  contempt,  &c.,  2162. 

HEARING, 

notice  of  motion  for,  2154. 

on  bill  and  answer,  2154. 
INDEMNITY, 

in  case  of  co-sureties,  2253,  2254,  2255. 
against  lost  bill  of  exchange,  2271. 
in  case  of  lost  mortgage-deeds,  2270. 
against  mortgage  decreed,  2260. 

INDORSEMENT, 
on  bill,  1392. 
of  solicitor's  name  and  address,  1932. 

INFANT — INFANTS, 

commencement  of  bill  by,  1899. 

form  of  bill  by,  and  their  mother,  for  a  settlement,  2025. 

IhII  on  behalf  of,  legatees  entitled  to  a  sum  of  stock,  praying  to  have  gaardian 

appointed,  and  maintenance  past  and  to  come,  2039. 
bill  in  behalf  of  infants  to  carry  the  trusts  of  a  will  into  execution  and  to 

have  the  rights  of  the  parties  declared,  &c.,  2050. 
demurrer  to  bill  exhibited  by  infant,  where  no  next  friend  is  named,  2119. 
plea  of  infancy  to  a  bill  exhibited  without  next  friend,  2125. 
commencement  of  answer  by  infant,  2138. 
answer  by  infant,  2140. 
answer  of  adults  and  infants,  2140. 
decree  or  order  nisi  against,  2292,  2293,  2355,  2356. 
absolute  decree  against,  on  coming  of  age,  2293. 
decree  for  absolute  foreclosure  against,  and  feme  covert,  2293. 
declared  not  bound  by  decree,  2294. 

directions  as  to  shares  and  income ;  advances  and  maintenance,  2294. 
direction  as  to  guardian  and  maintenance,  2295. 
order  for  increase  of  maintenance  to,  2295. 
inquiry  whether  dissolution  of  partnership  beneficial  for,  2251. 

whether  for  their  benefit  to  take  profits  or  interest,  2251. 

(eexxvi) 


IMDBX  TO  THB  APPIKDIX. 

IKFAKTS,  continued, 

custody  of,  committed  to  mother,  provision  for  maintenance ;  &ther  excluded 

except,  &c,  2296. 
order  mr  habeas  corpus  to  brinff  into  court,  2296. 

form  or,  2296,  note, 
leave  mnted  to  take,  out  of  jurisdiction,  2296. 

place  of  tuition  and  instruction  to  be  transmitted,  2297. 
order  for  maintenance  of,  out  of  jurisdiction,  2297  note, 
affidavit  to  obtain  order  assifoiing  guardian  ad  litem  to,  21 7S. 
bom  pending  suit,  effect  of  decree  upon,  2090  note. 

INFORMATION, 

commencement  in  suit  by,  1900, 1901. 
forms  of,  2106,  2108. 

INJUNCTION, 

prayers  in  bills  for,  1904,  1907,  1963,  1965,  1968,  1970. 
prayer  for,  against  proceeding  at  law,  1982,  1984,  2031,  2064,  2085. 
to  restrain  waste,  1986,  2068,  2069. 
to  restrain  infringement  of  copyright,  2003,  2004,  2006. 
to  restrain  infringement  of  patent,  2012,  2080,  2082. 
to  restrain  use  of  trade-maixs,  2017. 

to  restrain  part  of  certain  joint  owners  of  a  fund  from  transfer- 
ring a  certificate  showing  their  right  to  it,  2019. 
to  restrain  proceedings  uiMer  an  attachment  of  the  property  of 

an  insolvent  debtor  in  another  state,  2021,  2022. 
to  restrain  sale  of  stock  of  deceased  by  administratrix,  under  a 

suggestion  of  her  intention  to  leave  the  country,  2022. 
in  interpleader  suit,  2027,  2028,  2081,  2032,  2036. 
to  restrain  executoiB  from  receiving  any  fuither  assets,  2050. 
to  restrain  trustees  from  any  further  interference,  upon  application 

for  new  trustees,  2060. 
to  prevent  the  creation  of  a  nuisance,  where  irreparable  injuiy 

would  ensue,  2070. 
in  an  information,  2107. 
demurrer  to  a  bill  for,  to  restrain  a  private  nuisance,  plaintiff  not  having  es- 
tablished his  right  at  law,  2121. 
notice  of  motion  for,  to  restrain  proceedings  at  law,  2149. 
notice  of  motion  for,  to  restrain  action  against  executor,  2149. 
notice  of  motion  for  special,  to  restrain  comnussion  of  waste,  2150. 
notice  of  motion  to  dissolve,  2153. 
petition  to  a  justice  for  a  temporaiy,  2165. 
petition  for  an,  2166. 

petition  for  an,  and  a  receiver,  2166,  2167. 
motion  to  modify  an,  2167. 
petition  for  an  attachment  for  disobeying,  2168. 
petition  for  an,  forbidding  the  exercise  of  the  right,  &c.,  of  certain  offices, 

2170. 
affidavit  of  ^ste,  to  ground  an  injunction  to  stajr  it,  2180. 
decree,  that  iigunction  formerly  granted  be  oontuiued,  2205. 
decree  for,  against  interference  with  property,  ordered  to  be  deOver«d  to 

mortgagee,  2230. 
decree  for  perpetual,  against  action  at  law,  2274. 

decree  for  perpetual,  not  to  set  up  title  under  a  levy  declared  void,  2276. 
decree  for,  on  notice,  or  ex  parte,  on  undertaking  as  to  damage,  2305. 
ex  parte  interim  order,  2306. 
ez  parte,  2305,  2306.^ 
inquiiy  as  to  damages  and  costs  in  ease  of,  2306. 
decree  for,  stajring  present  and  future  action,  2306. 

leave  to  proceed  with  action,  but  execntk>n  stayed,  2307, 
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INJUNCTION,  continued, 

to  stay  Bale  and  withdraw,  2807. 

to  stay  felling  ornamental  timber  and  other  waste,  2307. 

the  like,  and  trees  to  intercept  view  and  <Aa 

waste,  2808. 
the  like,  and  trees  to  shade  or  shelter^  2S0S. 

and  inquiry  as  to  timber  cot  I7  life4eiat> 
&c,  2808. 
to  stay  waste  by  tenants  in  common,  2809. 
to  stay  pollution  of  stream,  2809. 
perpetual,  after  declaration  of  right  to  oyster-fishiiig  and  <iaieli^| 

in  possession,  2309. 
to  stay  diverting  or  restraining  flow  of  water,  2310. 
to  stay  raising  a  mill-dam,  reduced  under  a  decree,  2310. 
inquiiy  preliminary  to  granting  in  the  case  of  miU-daBi)  SSI 

2818. 
to  restrain  the  use  of  real  estate  in  violation  of  a  coTCBaaVtni 
to  stay  publishing  newspaper,  copyright,  2815. 
to  restrain  partisd  infringement,  copyright,  2315. 
perpetual,  upon  printing,  publishing,  &c.,  2315. 
mquiry  preliminary  to,  in  reference  to  infinngeoients,  331i 
to  stay  infringement  of  patents  as  to  tricks,  2316. 

as  to  machineiy,  2311. 
preliminary  inquiry  and  inspection  as  to,  2817. 
to  stay  infnnffement,  after  verdict  establishing  patent,  S31<* 
perpetual,  validity  of  patent  declared,  &c.,  2818. 
to  stay  use  of  trade-marks,  2819,  2820. 
perpetual,  against  shipping  goods  with  |daintiff*8  tndev^ 
2820. 
order  for,  against  acting  as  partner,  2821-. 

on  dissolution  of  partnership,  2821. 
to  restrain  negotiating  securities,  2821. 
to  restrain  transfers  of  stock,  &c.,  2821. 
decree  for,  to  restrain  railway  company  from  continuing  in  poflBesPoaff* 
tering  on  land,  2822.  ^^ 

to  stay  defendant  from  preventing  radlway  oompanj  Rp^ 
their  rails  and  restoring  railway,  &c.,  2822. 
mandatory,  to  enforce  return  of  documents,  2823.  ^ 

to  restrain  a  town  and  its  officers  frt>m  paying  out  money  for  asaiv^ 
purposes,  2828.  ^ 

writ  of,  to  restrain  agent  of  foreign  debtor  from  transferring  pnp^ 

principal,  &c.,  2824. 
diasolvea  or  continued  on  motion,  2824. 
continued  at  the  hearing,  2325. 
making  perpetual  at  the  hearing,  2825. 
committal  for  breach  of,  2855. 
sequestration  for  breach  of,  2825. 

in  cases  of  interpleader,  2827,  2828.    See  Interpi^bader. 
bill  sworn  to,  leave  to  amend  on  petition  praying,  &c.,  2860. 
INQUIRIES, 

usual  directions  as  to,  2197. 

as  to  persons  entitled  under  gift  to  heirs  by  the  laws  of  their 

as  to  the  exercise  of  power  to  appoint,  2218. 

as  to  charities  and  their  treasurers,  2219. 

as  to  charities  and  lands  in  mortmain,  2219. 

as  to  the  value,  income,  &c.,  of  property  of  a  charity,  2219. 

as  to  damages  in  a  case  of  foreclosure,  2224. 

as  to  brickmaking  on  mortgaged  premises,  2288. 

as  to  existence  of  partnennip,  2241. 
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INQUIRIES,  continued, 

as  to  the  property,  estates,  &c.,  of  a  partnership,  2243. 

as  to  deahnffs  with  surviving  partners ;  as  to  sums  of  money  paid  by  them ; 

and  whether  estate  of  deceased  partner  was  released,  &c.,  2243. 
as  to  testator's  partnership  business,  2245. 
as  to  co-partnership  debts  and  assets,  2248. 
whether  dissolution  of  partnership  beneficial  for  infants,  2251. 
as  to  sales  between  part-owners  m  ships,  2251. 
whether  co-sureties  can  contribute,  2253. 
as  to  title  at  the  hearing,  specific  performance,  2258. 
whether  part,  to  which  title  shown,  material,  2261. 
similar  inquiry,  without  prejudice,  2261. 
whether  leases  tendered  for  execution  are  proper,  2268. 
whether  any  settlement  on  married  woman  ana  children,  and  if  proper,  2288. 
in  case  of  assignment  of  dower,  when  lands,  &c,  were  alienated,  as  to  present 

value  of  the  lands,  &c.,  damages  for  detention,  yearly  amount  ana  value 

of  the  rents,  &c.,  2290,  2291. 
as  to  advances  to  infants,  maintenance,  and  shares,  2294. 
as  to  ability  of  father  to  maintain  infant,  2295  note, 
as  to  payment  of  infant's  maintenance  to  father,  and  to  mother,  2295  note. 
as  to  wiUul  default,  2299. 
as  to  trust  funds,  2299. 

whether  executors  have  recovered  moneys,  2300. 
as  to  employment  of  balances  by  executors  and  trustees,  2301. 
as  to  costs,  chiirges,  and  expenses  relating  to  administration,  2302. 
as  to  damages  in  case  of  injunction,  2306. 
as  to  timber  cut,  &c.,  2308. 
as  to  obstructiou  to  the  flow  of  water  by  a  mill-dam,  extent  to  be  lowered, 

effect  of  lowering,  &c.,  2312. 
how  much  to  be  lowered  in  order  to  remove  the  nuisance  to  the  plain- 
tifls,  2813. 
as  to  infringement  of  copyright*  2316. 

INSOLVENCY, 

decree  appointing  receiver,  during  pendency  of  proceedings  for  a  warrant, 

2840. 
order  for  authority  of  receiver  in,  to  compromise  notes  and  accounts,  2342. 
for  acceptance  and  approval  of  receiver's  accounts  in  such  case,  2342. 

INSUFFICIENCY, 

exceptions  to  answer  for,  2148.    See  Exceptions. 

INTEREST, 

charging  executors  and  trustees  with,  2801. 

directions  for  annual  rests  and  compound  interest,  2301. 

want  of,  in  plaintiff, 

demurrer  for,  2118,  2119. 
plea  of,  2126. 
want  of  in  the  defendant, 

plea  of,  2127. 
INTERIM  ORDER, 
^^  '        ex  parte^  2S05. 

I^^INTERPLEADER, 

^  bill  to  settle  and  adjust  claims  to  money  due  under  a  bond  or  obligation, 

2027. 
^^^'  offer  to  pay  money  into  court,  2027  note. 

t^^  affidavit  of  non-collusion  to  be  annexed  to,  2028,  2029,  2175. 

!l^  prayer  in  bill  of,  by  an  insurance  company,  2029. 

,  affidavit  of  officer  of  public  company  to  be  annexed  to,  2030, 

\i  yF'  2176. 
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INTERPLEADER,  conHnued, 

statements  in  bill  of,  by  purchaser  against  different  persons,  clainiiflg  tin  In^ 

chase-money,  2080. 
prayer  that  defendants  may  interplead,  &c.,  2031. 
amended  bill  of,  by  an  execator,  praying  injunction^  and  offering  to  brag 

fund  into  court,  2082. 
bill  by  executor  in  the  nature  of,  asking  advice  of  court,  3036. 
demurrer  to  a  bill  of,  for  want  of  affidavit  of  non-coUnsioa  and  of  tffkj, 

2119. 
demurrer  to  bill  of,  because  showing  no  right  in  defendant,  2130. 
decree  for  injunction,  staying  proceedings  on  motion  upon  payment  intoflosrt, 
2327. 

on  undertaking  as  to  subject-matter,  2328. 
in  favor  of  bank,  2828. 

direction  to  interplead;  payment  of  costs,  2329. 
action  stayed  as  to  policy  money ;  inquiry  who  entitled,  in  inteipleadtrm 
2329. 

declaring  the  persons  entitled ;  costs  to  be  paid  out  of  fiznd;  bdnKC 
to  those  entitied ;  bill  dismissed  without  costs  as  to  o(her  defendatii 
2330. 

INTERROGATING  FART  OF  BILL,  1902, 1903  and  notes, 
none  in  modem  English  form  of  bill,  1903  note, 
rule  respecting  in  Circuit  Courts  of  U.  States,  1903  and  note,  1977,  197b> 

1979. 
general  interrogatory,  1903  note. 
m&y  be  omitted,  where,  1903  note. 

INTERROGATORIES, 

none  allowed  in  bill  in  English  practice,  2111. 
modem  English  form  of,  filed  separately  from  bill,  2111. 

as  to  a  deed,  2112. 

as  to  documents,  2112. 

as  to  personal  estate,  2112. 

as  tareal  and  leasehold  estates,  2113. 
in  bin  by  purchaser  against  vendor  for  specific  performance,  2114. 
specific,  noLjr  be  proposed  in  bill,  in  Massachusetts,  1903  noite. 
rule  respecting,  m  U.  States  Circuit  Courts,  1903  and  note, 
particular,  derendant  objecting  to  answer,  2142. 
affidavit  of  delivery  of,  2177. 
sunmions  for  further  time  to  answer,  2190. 

INTERROGATORY, 

general,  bill  must  conclude  with,  in  Maasadmsetts,  1 7<X3  note. 

sufficient,  and  none  other  to  be  introduced  into  bill,  in  Maine,  1^^ 
note. 

INTRODUCTORY, 

part  of  a  decree,  2198. 

in  U.  States  Circuit  Courts,  2194. 
of  order  on  cause  coming  on  for  further  consideration,  2197. 
words  preceding  an  answer,  2138. 

INVESTMENT, 

prayer  in  bill  for,  2052,  2058. 

by  trustee,  decree  declaring  improper,  2298. 

improper,  decree  ordering  to  be  made  good  by  instalmenlB,  2298L 

account  decreed  respecting,  2299,  2300. 

by  receivers,  2337. 

IRREPARABLE  INJURY, 
bill  to  restrain,  2070. 

trespass  where  it  causes,  1963. 

(ocxxx) 


INDEX  TO  THE  APPENDIX. 

ISSUES, 

to  what  extent  party  has  right  to»  2331  note. 
*  when  to  be  called  for,  2831  note. 

order  for,  as  to  amount  of  damaees  and  compenBation,  directions  as  to  court 
and  tenn ;  form  df  issue,  &c^  &c.,  2331. 
I  order  for  separate,  as  to  shares  in  each  of  two  lots  of  land,  plaintiff  to  aver 

his  number,  and  defendant  to  traTerse ;  restriction  on  traverse,  2382. 
}  order  for,  on  question  of  fraad,  2832. 

t  same,  wilJi  directions  as  to  the  evidence,  2838. 

devisavk  vel  rum,  modem  English  forms,  2333. 

as  to  clause  in  will,  2383. 
f  as  to  validity  of  bond,  2338. 

as  to  sanity  and  validity  of  deed,  fraud,  2884. 
;  form  of  oraer  for,  to  try  a  question  of  lunacy,  2384  note. 

as  to  damages,  2384. 

as  to  right  of  way,  2384. 
^  directions  after  issaes  awarded,  2334. 

form  of  verdict  indorsed  on  record,  2386« 

another  fonn  for  same,  2385. 
I  order  for  new  trial  of,  2885. 

order  on  equity  reserved  after  trial  of,  2385. 

after  issue  as  to  bill  in  admintstratioa  suit,  2386«     ] 
I  after  issue  as  to  clause  in  will,  2836. 

notice  of  motion  for,  2158. 

JOINING  ISSUE, 

on  the  answer,  2147  note. 

JOINT  ACCOUNT, 

real  estate  declared  purchaied  on,  2256. 

JURAT, 

to  bill  or  answer  or  affidavit,  2187. 

to  answer  of  a  foreigner,  2187. 

of  interpreter  to  be  annexed  to  anfuer,  2188. 

to  answer  of  a  corporation,  2188. 

English  forms  of,  2188. 

sworn  at  Record  and  Writ  clerk's  office,  2188. 
before  a  London  commissioner,  2188. 
if  in  the  country,  2189. 
where  ffuardian  of  infant  swears  to  answer,  2189. 
where  defendant  or  deponent  cannot  write,  2189. 
where  married  woman  answers  separately  from  husband, 
2189. 

JURISDICTION, 

statement  in  bill  when  defendant  out  of,  2074. 

statement  that  defendant  out  of,  as  reason  for  not  making  him  parfy  to  bill,' 
and  praver  for  answer  by,  if  he  comes  within,  2058. 

clause,  in  tnll,  when  may  be  omitted,  1902. 

now  obsolete  in  England,  1902  note. 

leave  to  take  infant  out  of,  2296. 

order  for  maintenance  of  infant  out  of,  2297. 

defendant  out  of,  served  with  bill,  must  also  be  served  with  subsequent  pro- 
ceedings, as  if  he  were  within,  2074  note. 

defendant  retumine  within,  leave  to  enter  appearance,  2859. 

order  for  service  of  bill  on  defendant  out  of,  2362. 

order  for  plaintiff  to  be  at  liberty  to  appear  for  defendant  served  with  bill 
out  of,  2368. 

order  to  take  bill  pro  canfeMso,  defendant  being  out  oi,  2368. 
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LAW, 

demurrer,  plaintiff  not  having  established  his  right  at,  2121. 
notice  of  motion  for  injunction  to  stay  proceedings  at,  2149. 

for  an  issue  at,  2153. 

Srayers  for  injunction  against  proceedings  at,  1982, 1984, 20S1, 2064,  tOSi 
ecree  for  injunction  staying  present  and  future  action  at,  2806. 

LEVY, 

decrees  declaring,  void,  2276,  2277. 

LEGACIES, 

ImU  for  the  parent  of,  2038. 

decree  directing  administrator  de  bonis  non  how  to  appropriate  tM»  > 
payment  of,  2215. 

LEGATEE, 

unsatisfied,  demurrer  to  a  bill  by,  agsunst  a  debtor  of  his  testator,  ftr  vHin 

privity,  2121. 
form  oi  claim  by,  527. 
form  of  order  or  claim  by,  536. 

LIENS, 

decree  declaring,  on  reversion,  2227. 
on  costs  in  another  suit  declared,  2227. 

decree,  declaring  lien  on  an  estate  foe  the  increased  value  by  impwfeafl* 
made  by  a  Ixmafide  purchaser,  without  notice,  interiocutoiy,  2327. 

final,  2228. 
decree  for  relief  to  one  who  has  paid  off  a  tax,  being  a  lien«  2229. 

LIMITATIONS, 

plea  of  Statute  of,  2132,  2133. 

statement  in  an  answer  by  mortgagees  raising  the  defence  of,  2143. 
another  fonn,  2144. 

LOST  BILLS  OF  EXCHANGE.    See  Indbmnitt. 

LOST  BOND, 

demurrer  for  want  of  affidavit  of  loss,  2120. 

LOST  MORTGAGE  DEEDS.    See  Indeknitt. 

LUNATIC, 

commencement  of  bill  by,  1899. 

plea  of  lunacy,  2125. 

commencement  of  answer  by,  2138. 

answer  of,  and  his  committee,  2141. 

devise  of  maintenance  of,  out  of  profits  insuffident,  sale  ordered,  229& 

MAINTENANCE, 

of  infants,  2294  to  2297  and  note.    5«6  Infant — Infants. 
of  married  woman,  out  of  her  own  property,  where  she  was  abandnwid  bf 
her  husband  &c.,  2288  note. 

where  she  was  insane,  2289. 
of  lunatics,  2295. 

MANDAMUS, 

demurrer  to  a  ImII  for  relief  against  a,  2120. 

MANDATORY, 

injunction  for  the  return  of  documents,  2323. 

MARRIED  WOMEN.    See  Feme  Covert,  Eqxtitt  for  a  Settudiisi. 

MASTER, 

usual  directions  for  reference  to,  2197. 

where  account  directed,  2197, 
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MASTER,  eorUifwed. 

accounts  and  inquiries,  2197. 
lil>erty  to  state  special  circumstances,  2197. 
to  nu^e  separate  report,  2198. 
to  settle  conveyances,  2198. 
to  tax  costs,  2198. 
reference  to,  to  state  account,  2205,  2208. 

MILL-DAM, 

decree  for  abating  and  reducing;  and  inquiries,  2310,  2813. 

MINUTES  OF  DEGREE, 

notice  of  motion  to  settle,  2152. 

MISTAKE, 

in  deed,  bills  to  correct,  1995, 1996. 

the  mistake  must  be  made  out  according  to  the  understanding  of  both  par- 
ties, 1996  note. 

MONEY, 

to  be  paid  into  court  to  the  credit  of  the  cause,  2356. 

MORTGAGE  AND  MORTGAGEE.    See  Forkclosvrb,  Redemption. 
form  of  bill  hy  mortgagee  to  foreclose,  1926. 

against  surriring  mortgagor  entitled  as  surriTing  devisee  to  the 
equity  of  redemption,  1928. 
modem  English  form  of  bill  for  foreclosure,  1980. 
form  of  bill  for  foreclosure  in  N.  Hampshire,  1933, 

Srajrer  in  bill  for  foreclosure  and  sale,  1930. 
ecrees  for  foreclosure,  2222.    See  Forsclobube. 
bills  for  redemption,  1933.    See  Redemption. 
decrees  for  reoemption,  2231.    See  Redemption. 
equitable,  2225.    See  Equitable  Mortoaoes. 

decree  for  delivery  of  mortgaged  premises  or  property  to  mortgagees,  2230. 
order  to  pay  off  from  fund  in  court,  2354. 

from  proceeds  of  sales,  2355. 
order  to  release  or  cancel  mortgage,  2356. 

MORTGAGED  PROPERTY, 

decree  delivering  possession  of  to  mortgagees,  2230. 

MOTION.    See  Petitions  and  Motions,  Notice  of  Motions. 
to  modify  an  injunction,  with  qualified  allowance,  2167. 

MULTIFARIOUSNESS, 

form  of  demurrer 'for,  21 1 7. 

MUNICIPAL  CORPORATION, 
commencement  of  bill  by,  1900. 

N£  EXEAT  REGNO, 

prayer  for,  in  bill,  1905,  1907,  1914. 
affidavit  to  obtain  a,  2180. 
order  for  writ  to  issue,  2826. 

writ  discharged  on  defendant's  siving  security,  2326. 
order  for  examination  of  defendant,  as  poor  debtor,  2826. 
discharge  of,  inquiry  as  to  damages  and  payment  according  tcr  undertaking, 
2327. 

NEGOTIATING  SECURITIES, 
injunction  to  restrain,  2321. 

NEW  TRIAL, 

of  issue,  order  for,  2335. 

NOTICE  OF  MOTIONS.    (See  Table  of  Contents  to  this  volume.) 
when  necessary  in  case  of  injunctions,  2149  note. 
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NUISANCE, 

bill  to  prevent  the  creation  of,  2070. 

demurrer  to  a  bill  to  restrain  a  private,  the  plaintiff  not  having  eitaUM 

his  right  at  law,  2121. 
order  for  injunction  to  staj  pollution  of  stream,  2S09. 
decree  for  abating  and  reducing  mill-dam  which  caoaed  water  to  (knr  lack  (■ 

mills  above,  2310. 
another  decree  in  like  case,  2813. 

NUNC  PRO  TUNC, 

petition  to  enter  decree,  2163. 
leave  to  enter,  2851. 

ORDERS.    See  Decrees  and  Orders. 
for  increase  of  infant's  maintenance,  2295. 
for  custody  of  infants,  2296. 
for  habeas  corpus  to  bring  infant  into  court,  2296. 
for  maintenance  of  infants  out  of  iurisdiction,  2297. 
share  of  wife  settled  by,  without  deed,  2288. 
for  injunction.    See  Injunction. 
execution  of,  2857.    See  Execution. 
to  pay  off  incumbrances,  2853,  2354,  2856. 
to  pay  money  into  court  to  credit  of  cause,  2856. 
for  leave  to  amend,  2860,  2861,    See  Amend. 

PAINS, 

and  penalties,  demurrer  where  a  biU  will  subject  a  defendant  to,  21  SI 

PARISH  REGISTRY, 
affidavit  verifying,  2182. 

PARTIES, 

if  absent,  are  necessary  for  any  part  of  the  relief  prayed  by  tlie  bill,  it  >* 

objection  on  demurrer,  2118  note, 
demurrer  for  want  of,  2118,  2119. 
plea  for  want  of,  2185. 

PARTITION, 

bill  for,  2059. 

decree  for,  at  the  hearing,  2258. 

PARTNERSmP, 

charging  part  of  bill  for  settlement  of  partnership  account  between  nSciM 

1944. 
bill  by  one  partner  against  anotlier  in  business  of  carpenten,  &c^  pnjing  i^ 

count,  injunction,  and  receiver,  1965. 
bill  for  dissolution  of,  between  auctioneers  and  for  injuncticfa,  1968. 
prayer  in  bill  seeking  an  account  of  partnership  dealings,  receiver  uA  ^ 

junction.    Modem  English  form,  1970. 
prayer  in  bill  filed  after  dussolntion  of,  praying  accoant,  8cc^  1971. 
bill  by  surviving  partner,  against  administrator,  widow  and  heirs  of 

partner,  claiming  certain  real  estate  as  partnership  property,  1971. 
decrees  as  to,  enforcing  partnership  aj^reement  with  variations,  2240. 

setting  aside  partnership  mduced  by  misrepreaentadoii,  2240. 
holding  partnership  still  existing,  and  ordering  sile  isft^ 
concern,  2241. 
inquiry  as  to  the  existence  of,  2241  and  note, 
decree  for  account  of  dealings  and  transactions,  2242. 

declaring  house  where  business  carried  on,  partnerslup 
2242. 
decree  for  dissolution  from  time  of  notice  ;  renewed  lease  partnenkip 
accounts  and  inquiries,  2242. 
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PARTNERSHIP,  continued. 

for  account  of  assets  of,  on  creditor's  bill ;  one  partner  deceased,  sor- 
▼ivors  bankrupt;  inquiry,  2243. 

against  administrators  of  deceased  partner,  and  sunriving 
partner,  2243. 
accounts  and  inquiries  as  to  testator's  partnership  business,  2245. 
decree  requiring  surviving  partner  wno  has  retained  and  employed  capital 

stock  or  the  firm,  to  account  for  the  profits,  2246. 
decree  declaring  estates  purchased  witn  partnership  funds  to  be  partnership 
property,  &c.,  2247. 

anoUier  form  declaring  partnership  realty  to  be  deemed  personalty, 
2250. 
inquiry  whether  dissolution  beneficial  to  infants,  2251. 
infants  declared  entitled  to  profits  against  survivor;  inquiry,  whether  for 

their  benefit  to  take  profits  or  interest,  2251. 
order  for  injunction  sj^nst  acting  as  partner,  2321. 
injunction  on  dissolution  of,  2321. 

receiver  and  manaser  of  partnership  business,  2339,  2340. 
real  estate  declarea  purchased  on  jomt  account,  2256. 
decree  for  sale  of  real  estate  held  as  partnership  property,  and  dispontion  of 

proceeds,  2355. 
oraer  for  payment  of  debts  of,  and  copartnership  balance  to  surviving  part- 
ner, 2355. 
form  of  claim  by  a  person  entitled  to  have  an  account  of  the  dealings  and 
transactions  of  a  partnership  dissolved  or  expired,  seeking  such  account, 
533. 
form  of  order  for  an  account  of  partnership  dealing?  on  claim  of  person  en* 
titled  to  the  account,  542. 

PART-OWNERS, 

of  ships  and  caigoes,  decree  for  account,  2251. 

inquiry  as  to  sale  between  partowners,  2251. 

decree  for  general  account,  2252. 

accounts  of  shares  and  earnings,  and  proceeds  if  sold, 

2252. 
decree  for  account  of  freight  and  earnings,  2252. 
of  real  estate,  interlocutory  decree,  declaring  purchase  of  real  estate  to  be 
on  joint  account  of  plaintiff  and  defendant  and  not  on  sole  account  of  de- 
fendant, 2256. 

PART-PERFORMANCE   OF  AGREEMENT.     See  Spbcific   Pebform- 

ANOK. 

PATENTS, 

bill  to  restrain  infringement  of,  setting  out  recoveries  at  law  and  in  equity, 
2004.  ^ 

another  form  of  bill,  &c.,  2006. 
supplemental  bill  in  a  patent  cause,  2079. 

another  form  of  supplemental  bill,  &c.,  2081. 
decree  staying  infringing  patent  as  to  bricks,  2316, 

staying  infnnginff  as  to  noachinery,  2316. 
order  that  motion  stand  over,  with  leave  to  bring  action  and  direction  for 

inspection  &c.,  231 7. 
decree  staying  infringements,  after  verdict  establishing  patent,  2317. 
declaration  of  validity  of  patent ;  infringement,  account ;  perpetual  injunc- 
tion, 2318. 

PENDENCY. 

of  former  suit  for  same  matters,  plea  of,  2130. 

PERFORMANCE, 

specific    See  Specific  Pestormancb. 
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PERPETUAL.    See  Injunction. 

PERSONAL  ESTATE, 

iDterrogatory  as  to,  2112. 

PETITIONS  AND  MOTIONS, 

petitton  to  take  answer  of  defendant  without  oath,  2155. 

to  amend  bill,  2156. 

to  amend  bill  after  answer,  &c.,  2156,  2157. 
by  adding  a  defendant,  2157. 

of  plaintiff,  to  sue  in  forma  pauperis^  2157. 

of  defendant,  to  defend  ia  forma  pavperisj  2158. 

to  assign  a  gaardian  ad  litem  to  imant  defendant,  2158. 

to  appoint  guardian  ad  Ulan  on  petition  of  plaintifiT,  2159. 

to  be  admitted  to  prosecute,  by  an  administrator,  2159. 

for  notice  to  administrator  to  appear  and  defend,  2160. 

for  leave  to  make  new  parties  upon  decease  of  any,  2160, 

by  husband  and  wife,  2160. 

for  discharge  of  defendant  out  of  custody  of  sheriff  or 
2161. 

to  withdraw  plea  or  demurrer,  2161. 

that/emtf  cof>ert  may  answer  separate  from  her  husband,  2161. 

for  habeas  corpus j  2162. 

to  use  depositions  in  cross-cause,  2162. 

to  change  solicitor,  2162. 

to  prove  exhibits,  2163. 

to  dismiss  bill,  2163. 

to  enter  decree  nunc  pro  tunc^  2163. 

to  discharge  distringas,  2164. 

for  solicitor  to  deliver  his  bill  of  costs,  2164. 

for  leave  to  withdraw  replication  and  amend,  2165. 

to  justice  for  temporary  injunction,  2165. 

for  an  injunction,  2166. 

for  injunction  and  receiver,  2166. 

for  an  attachment  for  disobe3ring  an  injunction,  2168. 

for  leave  to  file  bill  of  review,  on  discovery  of  new  facts,  2161 

tor  leave  to  file  an  information,  2170. 

for  transfer  of  fund,  2171. 

of  rehearing  and  appeal,  2172. 

for  discharge  as  trustee  and  transfer  of  property  to  as* 
2063. 

dismissed,  with  costs,  2200. 
motion,  to  modify  an  injunction,  2167. 

PLEAS, 

title  and  commencement  of,  2123. 

conclusion  of,  2123. 

to  part,  and  answer  as  to  residue,  2123. 

and  demurrer  to  residue,  2123  note, 
to  the  person, 

alien  enemy,  2125. 

infancy  to  bill  exhibited  yriihout  proehein  ami,  2125. 

coverture  of  plaintiff,  2125. 

lunacy,  2125. 
that  plaintiff  is  not  the  person  he  pretends  to  be  ;  that  allied  i 

living,  or  that  plaintiff  is  not  administrator  as  allied,  2126. 
that  dete^ndant  has  no  interest  in  the  subject  of  suit,  2127. 
that  defendant  is  not  administrator,  2127. 
in  bar, 

a  decree,  as  of  record  in  a  Court  of  Equity,  2128. 

former  suit  depending,  2130. 
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PLEAS,  continued, 

stated  account,  2181. 

release,  21  SI. 

will,  2182. 

Statute  of  Limitations,  2182. 

purchase  for  valuable  consideration,  without  notice,  2183,  2185. 

want  of  proper  parties,  2135. 

that  discovery  would  betray  confidence  in  an  attorney,  2186. 

to  a  bill  of  revivor,  2187. 

to  a  supplemental  bill,  2187. 

stated  account  and  release,  2124  note. 

adverse  possession,  2124  note. 

of  the  Statute  of  Limitations,  2124  note. 

of  purchase  for  valuable  consideration,  2124  note. 

supported  by  answer,  2124  note. 

double  pleading,  2124  note. 

order  on  hearing  plea  or  demurrer,  2862. 

POSSESSION, 

decree  delivering,  to  mortgagees,  2230. 

PRAYER, 

for  relief,  general,  1904. 

rule  as  to  in  U.  States  Courts,  1904  note. 
in  New  Hampshire,  1904  note, 
in  England,  1904  note, 
special,  for  answer,  oath  waived,  1904. 
for  injunction,  1904,  1907. 
to  restrain  proceedings  at  law,  1904. 
for  declaration  of  trust,  1904. 
for  ne  exeat,  1905,  1907. 
for  an  account  of  rents,  profits,  &c.,  1906. 
for  production  of  deeds,  1906. 
for  subpcmaj  ordinary,  1906. 

wnen  government  defendant,  1907. 
for  injunction  and  mbpcenOy  1907. 
for  ne  exeat  and  subpcena,  1907. 
in  a  bill  for  specific  performance  of  parol  agreement,  plaintiff  relying  on  part 

performance,  1914. 
in  a  bill  by  a  surety  for  specific  performance,  &c.,  1914. 
in  a  bill  for  foreclosure  and  sale,  1980. 
in  a  bill  seekinff  account  of  partnership  dealings,  &c.,  1970. 
in  a  bill  filed  after  dissolution  of  partnership,  &c.,  1970. 
in  a  bill  td  rectify  settlement  and  remove  trustees,  1944. 

PRISON, 

order  to  turn  party  over  to,  when  brought  up  by  attachment,  2857. 

PRIVITY, 

demurrer  for  want  of,  2121. 

PRO  CONFESSO, 

decrees,  where  defendant  does  not  appear  at  the  hearing,  2848. 
where  defendant  appears  and  waives  objections,  2848. 
affidavit  that  no  answer  has  been  filed  as  a  foundation  for  a  decree  pro  can- 

feaoj  2185. 
order  to  take  bill,  defendant  being  out  of  jurisdiction,  2868. 

PRODUCTION  OF  DOCUMENTS.    See  Documbnts. 

PROTESTATION, 
in  demurrers,  2116. 
in  pleas,  2123. 
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PURCHASER, 

bona  Jide,  without  notice,  plea  of,  2138,  2135. 
decree  declarinff  a  party  to  be  a,  bona  fdt  and  without  notice,  225€. 
with  notice  of  plaintiff's  right ;  outlines  of  decree  declaring  pUuntiff  flitidti 
to  redeem  against,  2237. 

QUIA  TIMET, 

form  of  hill,  2071. 

RAILROAD  COMPANY, 

commencement  of  bill  by,  1900. 

RAILWAYS, 

injunction  to  restrain,  from  continuing  in  poeaeasion  or  entering  on  lini 
2322.  , 

declaration  of  right  to  use ;  rents ;  damage ;  compensadan  for  oocopjiBgU 
not  authorized  to  be  taken,  2322. 

injunction  upon  railway  company,  2322. 

REAL  ESTATE, 

interrogatory  as  to,  2113. 

RECEIVERS, 

pra^rer  for  in  bill,  1967,  1968,  1970,  2050,  2052,  2060,  2062. 

petition  for,  pending  question  in  insolTency,  2166. 

order  for  appointment  of,  of  real  and  personal  estate,  2336. 

order  on,  to  give  sheriff  statement  of  property  he  claims,  2337.  ^      ^ 

order  on,  to  keep  separate  accountB  of  rents  and  personahy;  infertHA 

2337. 
continued  at  hearing ;  keep  down  interest ;  pass  bia  aecounts,  sod  pij  w** 

ces,  2337. 
order  on,  to  repair  buildings,  2887. 
order  on,  to  brmg  in  account,  8888. 
order  to  put  his  recognizance  in  suit,  2838. 

discharge  of;  pass  accounts,  pay  balance;  recognisanee  Tacated,  SS3S. 
and  manager  of  testator^s  business,  2889. 
order  on,  to  pay  off  and  keep  down  chaives,  2389. 
appointment  of,  and  manlier  of  partnership  busineas,  and  premoes,  23Si 
the  Uke,  pending  petition  to  annul  proceedings  niidier  one  petitiaa  ii  nP- 

vency,  and  to  obtun  order  to  issue  a  warrant  on  another,  2340. 
at  the  instance  of  a  soWent  partner,  1970  note, 
order  on  request  by,  for  authority  to  com|9roniise  notes  aad  aocoiiiil%  ^^ 
order  of  acceptance  and  approval  of  receiver's  aeooont,  2842.  ,  ._ 

order  for  appointment  of  receive,  in  a  suit  by  a  creditor  agaioiit  i  W^ 

insurance  company  and  their  agent  in  Maasacfanaetts,  &&,  2348. 
order  discharging,  2344.  ^ 

order  of  reference  to  Master  to  report  compenaation  of,  and  balance  la^*' 

ing  in  his  hands,  2345. 
order  on,  to  pay  out  of  funds  in  his  hands  the  taxable  costs,  and  ^  ■** 

to  plaintifl,  2345. 
appointment  of,  and  manager  abroad,  2846. 
notice  of  motion  for  the  appointment  of,  2150. 
to  pass  accounts,  proper  allowance  for,  2280,  2281. 
affidavit  verifying  receiver's  accounts,  2186. 
summons  to  proceed  with  receiver's  accounts,  2192. 
may  be  appointed  to  collect  personal  estate  in  a  fbreigB  country,  id  f*  * 

rents,  to  sell  real  estate  there,  and  receive  the  produce,  2150  BOte. 
may  be  appointed  ajier  a  decree  for  sale,  2150  noCe. 

RECOGNIZANCE, 

of  receiver,  order  to  put  in  suit,  2338. 
vacated,  £338. 
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RECTIFY, 

settlement  and  remove  trustees,  charge  and  prayer  in  bill  far,  199$.    See 
Reform. 

REDEMPTION, 
of  mortgages, 

iTills  for,  19SS. 

by  purchaser  of  an  eqmty  of,  1985. 

by  neir  of  mortgagor,  alleging  possession,  receipt  of  rents 

and  profits,  waste,  occupation  rent,  1940. 
of  goods,  1939. 
statements  in  bill  by  assignee  of  mortgagor  against  mortgagee,  under 
an  absolute  deed,  who  went  into  poesessioa  and  sold  to  a  honajide 
purchaser,  1938. 
decree  for  redemption  and  account  against  mortgagee  in  possesBion, 
2231. 
occupation  rent,  2231. 
repauv  and  lasting  improvements,  2232. 
rests,  2232. 
deterioration,  2282. 
strip  and  waste,  2232. 

inquiry  as  to  brickmaking  on  the  premises,  2233. 
account  of  insurance  premiums,  2233. 
common  form  of  decree  for  reference  on  a  bill  to  redeem  against 
mortgagee  in  possession,  2233. 
other  forms  for  the  same,  2283,  2234. 
dismissal  of  bill  for,  on  plaint^'s  failure  to  pay  amount  found  due, 

2234. 
decree  for  surrender  of  mortgaged  premises  on  payment  of  amount 
found  due  upon  the  mortgage ;  m  default  or  payment,  bill  dia- 
missed  and  redemption  banred,  2235. 
decree  for,  where  absolute  deed  was  shown  to  be  a  mortgage  by  parol  evi- 
dence, 2235. 
decree  declaring  an  absolute  deed  to  be  a  mortgage ;  and  absolute  sale  by 

the  mortgagee  without  notice  a  constructive  mtud,  2236. 
afler  tender,  2238. 

of  soods  pledged,  overpavment,  2238,  2239. 
bill  to  redeem  goods  piedjged,  2239  note, 
to  recover  surplus  overpaid,  2239  note. 

if  no  time  for,  limited^  pledgor  may  redeem  at  any  time  during  his  life, 
2239  note, 
original  pledgor  entitled  to,  of  goods,  where  pledgee  had  subroortgaged  by 

deposit,  on  paying  the  amount  due  on  the  onstmSi  pledge,  2239  note, 
outlines  of  a  decree,  declaring  plaintiffs  entitled  to  redeem  gainst  purchaser 

with  notice  of  plaintiffs'  right,  and  reference  for  account,  2237. 
to  authorize  a  recovery  for  waste  on  a  decree  for  redemption  it  should  be 

charged  in  bill,  2237  note. 
decree,  upon  bill  to  redeem,  should  fix  the  time  for,  2231  note. 

time  to  be  fixed  is  within  discretion  of  court,  2231  note, 
to  charee  a  mortgagee  in  possession  for  occupation  rent  on  bill  for,  mortgagor 

^oura  allege  ana  show  that  be  actually  occupied,  2238. 
costs,  and  taxation  thereof  on  bill  for,  2201. 

form  of  claim  by  a  person  entitled  to  the  redemption  of  any  legal  or  equita- 
ble mortgage,  or  any  lien,  seeking  to  redeem  tne  same,  531. 
form  of  order  on  claim  by  person  entitled  to  redeem,  541. 

REFORM, 

bill  for,  of  conveyance,  1995. 

of  policy  of  insurance,  allegations  in  bill  for,  1990.    See  RsCTirr. 

decree  f<Nr,  of  conveyance,  1996. 
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BEHEARIN6, 

petition  for,  2172. 

RELATOR, 

in  infonnationvCommencement  of  bill  by,  1900. 

form  of  information  by  relator,  2106,  2108. 

extra  costs  of  suit  out  of  charity  fund,  2221. 

order  to  tax  attorney-general's  costs  separately  from,  2222. 

RELEASE, 

for  dower  and  to  set  aside  release,  1924. 

pretences  and  charges  in  bill  as  to,  of  all  claims,  &c^  1989. 

conclusion  of  plea  of,  2131. 

plea  of  stated  account  and  release,  2124  note. 

RELIEF, 

prayer  for,  in  bill,  1904. 

general  and  special,  1904  and  note, 
rule  of  U.  States  Courts  as  to,  1904  note, 
special  and  general  in  conclusion  of  bill,  1904  note. 

REPLICATION, 

and  joining  issue,  2147  and  note. 

order  for  leave  to  withdraw,  and  amend,  2360. 

REPRESENTATIVE, 

notice  of  application  for,  ad  litem,  of  a  deceased  person,  2150. 

order  to  carry  on  proceedings  without  a,  2353. 

order  appointing  plaintiff  to  represent  deceased  plaintiffs,  235S. 

RESCIND, 

decree  to,  contract  for  purchase  and  sale  of  timber  land,  on  aocoant  d  i** 
terial  misrepresentations,  2275. 

RESERVED, 

further  consideration,  2214. 

interest,  2198. 

costs,  ^198. 

further  directions,  2198. 

RESTS, 

annual,  and  compound  interest  directed,  2301. 
in  account  by  mortgagee,  2232. 

REVIEW, 

bills  of,  2095. 

for  error  of  law  apparent,  2095. 

on  discovery  of  new  matter,  2096. 
bill  in  the  nature  of  a  bill  of,  2097. 
demurrer  twbill  of,  and  supplemental  bill,  on  eroand  that  there  are  no  ci^ 

in  decree,  and  that  leave  of  court  was  not  first  obtained,  2122. 
petition  for  leave  to  file,  on  discovery  of  new  facts,  2169. 
affidavit  of  having  discovered  new  matter  for  bill  of^  2185. 

REVIVOR.    See  Revivor  and  Supplement. 
biUs  of,  2086. 

on  marriage  of  female  plaintiff,  2087. 
plea  to  bill  of,  2137,  2128. 

REVIVOR  AND  SUPPLEMENT.    See  Revivor,  Sufplkment. 
bills  of,  2088,  2090,  2093. 
order  to  revive,  2351. 

on  marriage  of  female  sole  plaintiff,  2352. 
order  that  suit  be  carried  on  against  assignees,  2352. 

by  committee  or  guardian  of  phuntiC  a 
before  decree,  2352. 
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REVIVOR  AND  SUPPLEMENT,  continued. 

decree  on  sopplemental  bill  to  carry  on  proceedings,  2852. 
Mme  on  sapplemental  bill  in  nature  of  oill  of  revivor,  though  original  de- 
cree was  made  after  luit  abated,  2362. 

BIGHT, 

not  established  at  law  bj  plaintiff,  demurrer  to  a  bill  to  restrain  private 

nuisance,  2121. 
demurrer  to  interpleader  bill,  because  it  shows  no  daim  of,  in  defendant, 

2120. 

fiULES, 

of  practice  for  the  Courts  of  Equity  of  the  U.  States,  L 

preliminary  regulations,  L 
process,  iiL 
service  of  process,  rv, 
appearance,  v. 
bills  taken  oro  con/esso,  ▼. 
frame  of  bills,  vL 

scandal  and  impertinence  in  bills,  viL 
amendment  of  Dills,  viiL 
demurrers  and  pleas,  ix. 
answers,  x. 
parties  to  bills,  xiu 
nominal  parties  to  bills,  xiv. 
bills  of  revivor  and  supplemental  bills,  xiv. 
answers,  xy. 

amendment  of  answers,  xt. 
exceptions  to  answers,  xvL 
replication  and  issue,  xvii. 
testimony,  how  taken,  xviL,  xxiv.,  xxy. 
testimony,  de  bene  esse,  xviii. 
form  of  the  last  interrogatory,  xviiL 
cross-bill,  xix. 

reference  to,  and  proceedings  before  masters,  xix. 
exceptions  to  report  of  Master,  xxL 
decrees,  xxii. 

Suardians  and  prochein  amis^  xxii. 
ecree  upon  foreclosure  of  mortgage  and  sale  and 
balance  still  due,  xxv. 
respecting  practice  in  Supreme  Court  of  U.  States, 
XXV.,  xxvL 
SAXE, 

form  of  order  for  sale  of  partnership  property  and  receiver,  1970  note. 

partnership  reai  estate,  2855. 
oiilered  for  maintenance  of  lunatic,  2295. 
ordered  in  default  of  payment  of  amount  of  what  found  due  on  mortgage, 

2224. 
ordered  on  default  of  payment  of  what  shall  be  found  due  on  mortgage  by 

deposit!  2226. 
ordered  on  default  of  payment  of  money,  2356. 
of  partnership  property,  2241,  2242,  2243. 

real  estate,  2355. 
inquiries  as  to,  between  part-owners,  2251. 
by  order  or  decree,  in  insolvency  proceedings,  2358. 
order  to  pay  oroceeds  of,  in  discharge  of  incumbrances,  2854. 
decree  for,  of^real  estate,  held  as  partnership  property,  and  direction!  as  to 
mode  of  disposing  of  proceeds,  2855. 

mode  of  sale  pointed  out  by  decree,  2355. 
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SATISFACTION, 

prayer  in  bill  vhere  qnertioii  raiaed  m  to,  9058. 

SCUBME, 

order  approving,  2220. 
extract  from,  2221. 

S£CRf:TARY, 

of  public  company,  affidavit  to  bill  of  interpleader,  2028  note,  S0I9,  M. 

SECURITY, 

deed  to  stand  as,  for  advances,  &c.,  2281  and  note, 
not  to  stand  as,  2277. 

SEPARATE  ESTATE, 

of  a  married  woman,  bill  fixr  pajme&t  of  her  debt  out  of^  1921* 

SEQUESTRATION, 

order  for,  for  breach  of  injunction,  2825. 
order  for  on  return  of  attachment,  2357. 
order  for,  corporation,  2358. 

SERVICE, 

personal,  of  bill,  affidavit  of^  2177. 

of  amended  bill  on  solicitor  of  dfifendanfe^  affidavit  of,  2177. 

substituted,  of  decree  or  order,  2357. 

order  for  service  of  bill  on  dfifbndant  oat  of  jurisdiction,  2362. 

SETTLEMENT, 

bill  by  married  woman  and  her  children  for,  2025. 

charges  and  prayer  in  bill  to  rectify,  1994.    See  Equitt  foe  a  Sin* 

KENT. 

SHAREHOLDER, 

in  companr^  eoroinepcemettt.  of  biU  by,  1900. 

creditors'  bUl  against  corpasauon  and  ahaceholders,  1957. 

SHIP, 

demurrer  to  bill  respecting,  2U7,  2118. 

accounts  as  to,  2251. 

decree  for  general  account  as  to,  2252. 

accounts  of  shares  and  earnings,  and  proceeds,  if  sold,  2251 

decree  for  account  of  freight  and  earnings,  2252. 

SOLICITOR, 

certificate  signed  by,  on  filing  bill,  1933. 

plea  that  discovery  would  betray  coofideDea  in  defendant  as  a,  S13f. 

answer  that  letters,  &c.,  called  for,  contained  confidential  coinmaiucaW'^ 

^een,  and  defendant,  2143. 
petition  for  a,  to  deliver  his  bill  of  costs,  to  be  taxed,  2168. 
petition  to  chanjre,  2162. 

order  nisi  to  atmie  off*  the  roill  for  miscondoct,  2304..* 
order  absolute  to  strike  off*,  cause  not  shown  or  disallowed,  2304^ 
taxation  of  costs  and  payment  to^  2203. 
costs  as  between,  and  client,  2302. 

SPECIAL  CASE, 

declaratory  decrees  on»  2195. 

SPECIFIC  PERFORMANCE, 

bill  for,  by  vendor  a^BJbast  vendee,  1907. 
by  lessee  against  lesson  1911. 
ag^i^st  administrator^  &c»,  1912. 

comprehensive  form  to  enforce  sale  on  piinlMwa  d  ted  • 
estate,  1920. 
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SPECIFIC  PERFORMANCE,  conHnued. 

chaise  in  bill  by  purchaser  against  vendor,  1908. 

of  purchase-money  remaining  unproductiTe,  1908. 
charge  in  bill  by  first  vendee  against  vendor  and  subsequent  purchaser  from 

him,  1909. 
allegations  and  prayer  in  bill  for,  on  parol  agreement  and  part  p^ormance, 

1913. 
Bubelance  of  bill  to  enforce  conveyance  of  real  estate  and  of  shares  in  a  cor- 
poration, 1919. 
of  an  agreement  to  make  a  policy  of  insurance,  1915. 
decree  lor,  on  a  bill  by  venaor  to  enforce  sale,  2259. 
where  tide  accepted  at  the  hearing,  2260. 
on  a  bill  by  purchaser,  2260. 

Surchaser  having  waived  title,  indemnity  against  mortgage,  2260. 
eclaration  as  to  waiver  of  title,  2261. 
setting  amde  voluntary  settlement  in  favor  of  purchaser,  2261. 
of  agreement  for  lease,  2263. 
inquiry  as  to  leases  tendered,  2268. 

lease  antedated  to  enable  action  on  covenants,  defendant  to  ad- 
mit execution  or  date,  2264. 
direction  for  lease  to  contain  particular  covenant,  2264. 
of  an  agreement  for  family  compromise,  2864. 
of  family  compromise,  respecting  real  estate  and  Btocks,  2266, 

2268. 
and  reference  of  tide,  2265. 

on  breach  of  bond  to  reconvey  on  certain  conditions,  2265. 
of  a^ement  for  policy  of  insurance,  2268. 
inquiry  as  to  tide  at  the  hearing,  2258. 
declaration  of  right,  and  inquiry,  2259. 
declaration,  title  accepted  suoject  to  compensation,  2259. 
with  compensation  and  abatement,  2261. 

inquiry  whether  part,  to  which  no  tide  is  shown,  is  material, 

2261. 
similar  inquiry,  without  prejudice,  2261. 
abatement  for  delay,  2262. 

for  deficiency,  2262. 
of  an  agreement  to  execute  a  mortgage,  2225. 
claim  of  benefit  of  statute  of  frauds  in  answer  to  bill  for,  2144,  2145. 
form  of  claim  by  any  person  entitled  to  the  specific  performance  of  an  agree- 
ment for  the  sale  or  purchase  of  any  property,  seeking  such  specific  per- 
formance, 582. 
form  of  order  of  reference  of  title  on  claim  of  person  seeking  specific  per- 
formance, 542. 

STATED  ACCOUNT, 

Slea  of,  2181. 
irections  for  allowing,  2206. 
decree  setting  aside,  2206. 
directions  for  leave  to  surcharge  and  falsify,  2207. 
to  be  conclusive,  with  leave  to  show  errors,  2207. 
to  stand,  with  leave  to  surcharge  and  falsify,  2207. 

STATEMENTS, 

in  bills,  1938, 1944,  1987,  2080,  2073,  2074. 

STATUTE  OF  FRAUDS.    See  Fbauds. 

STATUTE  OF  LIMITATIONS.    See  Limitations. 

SUBPCENA, 

forms  of,  Vol.  L  p.  891,  894,  429,  430. 
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SUBSTITUTED, 
-    service  of  decree  or  order^  2357. 

SUMMONSES.    {See  Table  of  Contents  to  thi»  vofufiw.) 

SUPPLEMENTAL  BILL.    See  Revivor  and  Supplemkmt,  Retiiw. 
against  assignee  of  bankrupt  defendant,  2078. 
in  a  patent  cause^  stating  fact  of  extension  of  patent,  2079. 
second,  statins  fact  of  surrender  of  patent  and  issue  of  new  one,  w8l. 
after  hearing  by  ftn^e  Justice,  and  resenration  of  case,  20SS. 
to  an  original  and  amended  bill,  2085. 
plea  to,  2127. 

SUPPLEMENTAL  DECREE, 
as  to  costs,  2216. 

SURCHARGE  AND  FALSIFY, 
directions  for  leave  to,  2207. 

SURETY,  _,.    .     v-f 

bill  by,  quia  timet,  to  compel  principal  to  pay  a  debt  incuTTcd  bj  »•»  • 
covenant,  2071. 

SURETYSHIP*    5c«  Contribution.  .    .       .      •  w-rt* 

decree  for  contribution  between  co-sureties  and  principal,  in  mAof^^- 
2253.  j^ 

account  of  payments  by  plaintiff  as  surety,  and  inquiry  wbethcr  vot  ■ 
co-sureties  can  contribute,  2253,  *j-m, 

one  surety  unable  to  pay  his  full  share ;  costs  of  resisting  cootnws^' 
2254. 
decree  for  indemnity,  in  suit  by  creditor,  2255. 

TAXATION  OF  COSTS, 
between  parties,  2200. 

without  prejudice,  how  ultimately  to  be  borne,  2200. 
of  plaintiff's  and  defendant's  respective  costs  of  parts  of  suit,  2201. 
of  defendant's  costs,  with  selroff  of  part,  2201. 
except  so  far  as  increased  by  particular  claim,  2202. 
up  to  a  particular  time,  2202. 

and  set-off  against  sum  due,  2203.  . 

and  to  distinguish  and  set-off,  if  petition  and  affidavits  improper  cr  «  »• 

necessary  length,  2303. 
and  payment,  out  of  funds  in  court,  2208. 
and  payment  to  solicitors,  2208. 
of  application,  2204. 

TENANTS  IN  COMMON, 

decree  to  stay  waste  by,  2809. 

as  to  bill  for  account  by  one  tenant  in  conmioii  against  another,  IM  v^ 

TESTIMONY, 

notice  of  motion  for  leave  to  examine  witnesses  de  bene^  2150. 

for  appointment  before  examiner  to  take 

of  aeponents  in  affidavits,  2151. 
to  suppress  depositions,  2153. 
recent  English  orders  respecting  the  mode  of  taking,  xxviL 

TITLE, 

of  bills,  1897. 
of  demurrers,  2116. 
of  pleas,  2123. 
of  answers,  2138. 


of  replication,  2147. 
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TOWN  AND  ITS  OFFICERS, 

injunction  restnuning  unauthorized  payments  of  money  by,  2S2S. 

TRADE-MARKS, 

bill  to  restrain  the  use  of,  2013. 

decree  staying  using  trade-marks  as  to  tools  or  cutlery,  281 9. 
perpetual  injunction  on  the  use  of  another^s,  2820. 

perpetual  injunction  against  shipping  goods  with  plaintiff's  trade-marks,  on 
motion  for  decree,  2820. 

TRANSFERS, 

injunction  to  restrain,  2821,  2824. 

TRANSLATION, 

affidavit  of  correctness  of,  2179,  218S. 

TRESPASS, 

bill  to  restrain  where  it  causes  irreparable  injury,  1968. 

TRUST, 

of  will,  bill  to  carry  into  execution,  2088,  2041,  2047,  2060. 

bills  relating  to,  2047. 

decree  declaring  no  resulting  trust,  &c.,  2283. 

breach  of,  2298. 

funds,  account  and  inquiry  as  to,  2299. 

TRUSTEE.    See  Executors  and  Trustees. 

bill  against,  to  obtain  reimbursement  out  of  an  estate  to  the  children  of  a 
testator  who  had  by  his  will  directed  certain  portions  of  said  estate  to  be 
sold  for  the  payment  of  debts  and  legacies,  but  which  debts  and  legacies 
had,  in  whole  or  in  part,  been  piud  out  of  the  income  of  the  estate,  which 
income  had  been  devised  to  saia  children,  2058. 
bill  for  removal  of,  and  for  appointment  of  new,  2060. 
bill  for  appointment  of  new,  under  marriage  settlement,  in  place  of  one  de- 
siring to  be  discharged,  2062. 
petition  for  discharge  of,  and  transfer  of  property  to  new,  2063. 
decree  ordering  trustee  under  marriage  settlement,  of  a  married  woman, 
who  was  insane,  and  whose  husband  was  her  guardian,  to  contribute  from 
the  trust  property  towards  the  expense  of*  her  support,  on  bill  by  husband, 
2289. 
order  in  a  case  where  debentures  were  fraudulently  disposed  of  by,  2298. 
inquii^  as  to  wilful  default  of^  2299. 
charging  with  interest,  2801. 

directions  for  annual  rests  and  compound  interest,  2801. 
costs,  charges  and  expenses,  beyona  costs  of  suit,  2301. 

same,  to  be  raised  by,  2802. 
inquiry  as  to  costs,  charges  and  expenses,  2302. 
costs  in  suit  by,  to  obtain  instructions,  2302. 
decrees  to  appoint  new,  2303. 

improperly  suffering  trust  funds  to  pass  into  hands  of  co-trustee,  2800  note. 
who  mingles  trust  money  with  his  own,  and  uses  it  as  his  own,  must  pay  in- 
terest on  it,  2300  note. 

form  of  decree  relating  to  this,  2800  note, 
chargeable  where  he  improperly  refuses  to  exhibit  an  account,  2800  note. 

form  of  decree  as  to  this,  2300  note, 
statement  in  answer  of  acquiescence  by  cestui  que  trust,  2144. 
form  of  decree,  where  truHee  purchases  trust  estate  at  an  alleged  underval- 
ue, and  claims  for  permanent  improvements,  2092  note, 
direction  for  payment  of  interest  to,  2199. 

form  of  claim  by  cestui  que  trusty  to  use  the  name  of  his  trustee  in  prose- 
cuting an  action,  588. 

by  a  person  entitled  and  seeking  to  have  a  new  trustee  appoint- 
ed, 534. 
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TRUSTEE,  continued.  ' 

fonn  of  order  on  claim  hy  a  person  claiming  to  uae  tlie  hsmk  «f  bii 
trustee,  549. 

on  claim  for  the  appointment  of  new  trustees,  543; 

USUAL  DIRECTIONS, 

directions  for  reference  to  Master^  2197. 

where  account  directed,  2197. 
general  adjournment  to  chambers,  2197. 

accounts  and  inquiries,  2197.  < 

liberty  to  state  special  circumstances,  2197. 
separate  report,  2198. 
directions  to  settle  conyeyances,  &c.,  2198. 
further  directions,  2198. 
reservation  of  interest,  2198. 
reservation  of  costs,  2198. 

direction  for  taxation  and  payment  of  costs,  2198. 
further  consideration  adjourned,  2198. 

liberty  to  apply  m  chambers,  2198. 
where  costs  are  partly  dealt  with  by  decree,  2198. 
payment  of  money  by  one  party  to  another,  2199. 
payment  of  interest,  to  life  tenant,  2199. 

to  trustees,  2199. 

to  corporation,' 21 99. 
*  to  treasurer,  2199. 

to  married  woman  for  h^  separate  use,  21 99. 

to  husband  in  right  of  wife,  2199. 
VERDICT, 

form  of,  indorsed  on  record  of  trial  of  issue,  2388. 

staying  infringement,  after  verdict  establishing  pate&t,  2S1 7. 

WASTE, 

charge  of  in  bill,  1944. 

charge  of,  and  prayer  for  injunction  to  restrain,  1909. 

charge  of,  in  bill  for  redemption,  1941. 

no  issue  as  to,  unless  charged  in  bill,  1941  note. 

if  question  of,  not  referred  to  Master  he  caniiot  consider  it,  1941 

bill  to  restrain,  2068. 

decrees  respecting,  2307,  2308. 

staying,  between  tenants  in  common,  2309. 
must  be  charged  in  bill,  to  authorize  a  recovery,  2237. 

WILFUL  DEFAULT,      , 
charge  of,  in  bill,  2091. 

plaintiff  should  charge,  and  establish  case  of,  at  the  hearing,  2091 

the  decree  should  contain  some  declaration,  or  direct  some  inqiiirT 
otherwise  question  not^pen  on  further  consideration,  2091 

WILL, 

plea  of,  2132. 

decree  establishing,  2209,  2218. 

except  as  to  legacies  partly  failing,  2218. 

except  as  to  charity  devise,  2218. 
construction  of;  directions  to  execute,  2212. 
decree  declaring  the  rights  of  parties  under,  2214. 
gifls  by,  and  deed  in  charity  declared  void,  2219. 
account  on  bill  by  party  interested  under,  2245. 
issue  as  to,  2333. 

as  to  clause  in,  2333. 
statement  of,  in  bill,  and  of  proof  €^j  1950,  1951. 

(cczlvi) 


OnNBX  TO  IHK  AFFESUX. 

WDfDOWa 

aacieat.  faiD  to  m«nui  obstnictm  <C  :iOriV 

WrrXESS— WrrXESSES.    Se^TtSTiMOsr, 

mder  dM  present  pracdv^  in  E^^^Und  tl^^  ^Tiii^nce  of  all  iW  witM«M«  ii 

rommrw  to  all  tbe  parties  to  tW  suit ;  tWiv^v^  one  detodani  SM^  <m«m> 

examine  the  witnesses  of  anollll^r,  :}li3»i  noKw 
notice  of  motion  for  leave  to  examine  dV  hmf^  il^t« 
affidavii  to  obtain  order  for  commission,  il$4« 

WRIT, 

order  for  writ  of  ne  enraf  to  iame«  2Si^. 

of  ne  txeat  disckai^ged  on  defendant  giving  teenritr*  S3i^  t3ST. 

of  attncbment  for  contempts  form  of,  il69,  sAl.  * 

order,  enforcing  return  of,  23^ 

of  injunction.  i3S4. 

(ccxlVu) 


the'  EMD. 


(ksMdfit  Fitelad  by  W«teb,  Blpilaw,  k  0*. 


1^ 


ftjOrwN  <^  Vol.  ^ 

No. 
).  Copy 


For  Use  in  Reading  Room  Only 

Honr 
of 

^            1                       Name 

Loui 

^0  19 

^    SSN.*..^ 

• 

-J 

( 

W 

3  bias  ObS  H7S  SIS 


.*«t-t; 


v. 


^ 


^vm^ 


iiimiiiiiiiiii 

3  bliDS  DbS  479  118 


\ 


